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FOREWORD 


TRADE CasEs reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, the more important lower court decisions and attorney 
generals’ opinions are included, either in full or in excerpt form. For 
good measure, Government antitrust consent decrees are included in 
full text. 


The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 


In this volume, cited 1961 TRADE Cases, are reproduced all of the 
court decisions reported in TRADE REGULATION Reports from January 
20, 1961, to January 16, 1962. These decisions appeared in the “Cur- 
rent Court Decisions” volume of the Tenth Edition and Volume 5 of 
the Eleventh Edition of the CCH TrapEe REGULATION REPORTER. 


Since TRADE REGULATION REPoRTS is an original reporter of the 
exact texts of official decisions as handed down by the courts, it fol- 
lows as a matter of course that these bound volumes are also authori- 
tative. Decisions appear in the chronological order of publication and 
are designated by paragraph numbers in numerical order. The para- 
graph numbers are the same as those used and referred to in the TRADE 
REGULATION REPORTER case tables and indexes, thus facilitating direct 
and cross reference. 


Each decision is preceded by: 

(a) The full name of the case. 

(b) The name of the court, the docket number, and the date 
of the decision. 

(c) Headnotes—accurate, succinct, and informative, with 
emphasis on the main issue. 

(d) Names of attorneys representing the litigants, whenever 
available. 


In antitrust cases instituted by the Government, the case number 
(Blue Book number) by which the case is identified in the Antitrust 
Division of the Department of Justice is also included. 


In cases involving a Federal Trade Commission complaint or 
order, the FTC Docket number is given. 
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Foreword 


Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 


(a) 


(b) 


Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ 
names. The official and national reporter citations are included 
when available. 


Indexes. Complete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for: 


(i) Antitrust Consent Decrees 

(ii) Federal Trade Commission Cases 

(iii) Robinson-Patman Act Cases 

(iv) State Fair Trade Act Cases 

(v) Sales Below Cost Cases—Attorney Generals’ Opinions 


This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 


In planning and producing TrabE Cases, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation, The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases); by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 
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1961 


Number 175—129 
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77 ,567 


COURT DECISIONS 
— Cited 1961 Trade Cases — 


[1 69,896] Radiant Burners, Inc. v. Peoples Gas Light and Coke Co., et al. 


In the Supreme Court of the United States. No. 73.—October Term, 1960. Dated 
January 16, 1961. 


On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Sherman Act 


Combination and Conspiracy—Type of Restraint as Test of Violation—Absence of 
Public Injury—If a complaint alleges facts showing a combination or conspiracy which 
has the effect of restraining trade or commerce, it is sufficient. This is the sole statutory 
test, congress having established its own criteria of public harm, and the courts have no power 
to enlarge on it. Accordingly, the Court of Appeals erred in holding that because a com- 
pliant did not allege a per se violation of the Sherman Act (that is, failed to allege facts which 
would constitute a boycott), it was necessary to show public injury and, the complaint 
having failed in this also, it was insufficient. Under the rule in Klors v. Broadway-Hale Stores, 
(Sup. Ct.) 1959 Trape CAsEs J 69,316, if the restraint falls within a class which by its nature 
or character is unduly restrictive (in this case, a Sherman Act violation) the complaint is 
sufficient, even though the effect of the restraint on the general economy is minimal, 


See Combinations and Conspiracies, Vol. 1, § 2005.533, and Private Enforcement and 
Procedure, Vol. 2, $ 9009.475, ¥ 9009.600. 


Combination and Conspiracy—Testing Company Approval as Condition on Gas 
Service—Withholding of Approval and Service as Restraint of Trade——A complaint which 
alleged that a testing company (influenced by its utility members) had arbitrarily withheld 
approval of a gas burner, and that the conspiracy was further effectuated by refusal of the 
gas companies to furnish service to purchasers of the burners, was sufficient. The refusal to 
furnish gas service would effectively remove the burner from the market and, if the conspiracy 
were proved as alleged, would involve a restraint of trade of a type proscribed by the 
Sherman Act. 

See Combinations and Conspiracies, Vol. 1, | 2005.533, 

For the petitioner: Joseph Keig, Sr., John O’C. FitzGerald, and Richard F. Levy, 
Chicago, Illinois. 

For the respondents: Clarence H. Ross, Richard F. Babcock, Harold A. Smith, 
Arthur D, Welton, Jr., Justin A. Stanley, Robert E, Cronin, A. Daniel Feldman, Robert 
W. Murphy, Charles W. Houchins, Burton Y. Weitzenfeld, and Samuel Weisbard, Chicago, 
Illinois, Horace R. Lamb, Adrian C. Leiby, Charles K. Bobinette, and Alfred E. Froh, 
New York, N. Y. 


Reversing and remanding 1959 Trade Cases {| 69,541. 
Per CurtaM [In full text]: The question 


here is whether petitioner’s complaint stated 
a claim upon which relief could be granted. 


of houses and other buildings. Claiming 
that American Gas Association, Inc. (AGA), 
a membership corporation doing business 


Petitioner is engaged at Lombard, Illinois, 
in the manufacture and sale in interstate 
commercee of a ceramic gas burner, known 
as the “Radiant Burner,” for the heating 

\ Of the 10 members of AGA who were joined 
with it as defendants, two are public utilities 


engaged in the distribution of gas in the North- 
pia District of Illinois, namely, The Peoples 


Trade Regulation Reports 


in the Northern District of Illinois and in 
other States, and 10 of its numerous mem- 
bers’ who also are doing business in the 
Northern District of Illinois, combined and 


Gas Light & Coke Company and Northern Illi- 
nois Gas Company; two are pipeline companies 
engaged in transporting natural gas in inter- 
state commerce into the Northern District of 


1 69,896 


77,568 


conspired to restrain interstate commerce 
in the manufacture, sale and use of gas 
burners in violation of §1 of the Sherman 
Act, petitioner brought this action against 
those parties for treble damages and an in- 
junction in the United States District Court 
for the Northern District of Illinois.’ 


The complaint included the following al- 
legations: American Gas Association op- 
erates testing laboratories wherein it pur- 
ports to determine the safety, utility and 
durability of gas burners. It has adopted 
a “seal of approval” which it affixes on such 
gas burners as it determines have passed 
its tests. Its tests are not based on “ob- 
jective standards,” but are influenced by re- 
spondents, some of whom are in competition 
with petitioner, and thus its determinations 
can be made “arbitrarily and capriciously.” 
Petitioner has twice submitted its Radiant 
Burner to AGA for approval but it has 
not been approved, although it is safer and 
more efficient than, and just as durable as, 
gas burners which AGA has approved. 
“TB]ecause AGA and its Utility members, 
including Peoples and Northern, effectuate 
the plan and purpose of the unlawful 
combination and conspiracy alleged herein 
by .. . refusing to provide gas for use 
in the plaintiff's Radiant Burner[s] : 
which are not approved by AGA,” peti- 
tioner’s gas burners have been effectively 
excluded from the market, as its potential 
customers will not buy gas burners for 
which they cannot obtain gas, and in con- 
sequence petitioner has suffered and is 
suffering the loss of substantial profits. 


Respondents moved to dismiss for failure 
of the complaint to state a claim upon which 
relief could be granted. The District Court 
granted the motions, dismissed the complaint 
and entered judgment for respondents. The 
Court of Appeals for the Seventh Circuit 
affirmed [1959 Trape Cases { 69,541]. 273 
F. 2d 196. It stated that “No boycott, con- 
spiracy to boycott or other form of per se 
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violation is established by the facts alleged” 
(id., at 199), and that “[i]n the absence of 
a per se violation the Sherman Act protects 
the individual injured competitor and affords 
him relief, but only under circumstances 
where there is such general injury to the 
competitive process that the public at large 
suffers economic harm.” Jd., at 200. It held 
that public injury was not alleged since 
“Tt]he allegations of the plaintiff's complaint 
fails to establish that there has been any 
appreciable lessening in the sale of conver- 
sion gas burners or gas furnaces or that the 
public has been deprived of a product of 
over-all superiority.” Jd., at 200. Because 
of petitioner’s claim that this holding is 
contrary to controlling decisions of this 
Court, we granted certiorari. 363 U. S. 809. 


We think the decision of the Court of 
Appeals does not accord with our recent deci- 
sion in Klor’s, Inc., v. Broadway-Hale Stores 
[1959 TrapEe Cases { 69,316], 359 U. S. 207. 
The allegation in the complaint that “AGA 
and its Utility members, including Peoples 
and Northern, effectuate the plan and pur- 
pose of the unlawful combination and con- 
Sspiracys se Saye refusing to provide 
gas for use in the  plaintiff’s Radiant 
Burner[s]” because they “are not approved 
by AGA” clearly shows “one type of trade 
restraint and public harm the Sherman Act 
forbids... .” Id., at 210. It is obvious that 
petitioner cannot sell its gas burners, what- 
ever may be their virtues, if, because of the 
alleged conspiracy, the purchasers cannot 
buy gas for use in those burners. The con- 
spiratorial refusal “to provide gas for use in 
the plaintiff's Radiant Burner[s] [because 
they] are not approved by AGA” therefore 
falls within one of the “classes of restraints 
which from their ‘nature or character’ [are] 
unduly restrictive, and hence forbidden by 
both the common law and the statute. 
As to these classes of restraints... Congress 
[has] determined its own criteria of public 
harm and it [is] not for the courts to 
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Illinois, namely, Natural Gas Pipeline of Amer- 
ica and Texas-Illinois Natural Gas Co.; the 
other six are manufacturers of gas burners, 
namely Autogas Company, Crown Stove Works, 
Florence Stove Company, Gas Appliance Service, 
Inc., Norge Sales Corporation, and Sellers Engi- 
neering Company. 

2Section 1 of the Sherman Act provides: 
“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is hereby declared to 
be illegal... .”’ 
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Section 4 of the Clayton Act, 38 Stat. 731, 
15 U. S. C. § 15, states, ‘‘Any person who shall 
be injured in his business or property by reason 
of anything forbidden in the antitrust laws 
may sue therefor . and shall recover three- 
Ns ae petra by him sustained BAR Sa 

ction of the Clayton Act, 38 Stat. 737, 
15 U. S. C. § 26, states, ‘‘Any person, firm, ate 
poration, or association shall be entitled to sue 
for and have injunctive relief, in any court of 
the United States having jurisdiction over the 
parties, against threatened loss or damage by 
a violation of the antitrust laws : oF 


© 1961, Commerce Clearing House, Inc, 


Number 175—131 
2-17-61 


decide whether in an individual case injury 
[has] actually occurred.” Jd., at 211. The 
alleged conspiratorial refusal to provide gas 
for use in plaintiff's Radiant Burners “in- 
terferes with the natural flow of interstate 
commerce [and] clearly has, by its ‘nature’ 
and ‘character,’ a ‘monopolistic tendency.’ 
As such it is not to be tolerated merely 
because the victim is just one [manu- 
facturer] whose business is so small that 
his destruction makes little difference to the 
economy.” Z/d., at 213. 


By § 1, Congress has made illegal: “Every 
contract, combination . . OF conspiracy, in 
restraint of trade or commerce among the 
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several States . . . .” Standard Oil Co. v. 
United States, 221 U. S. 1. Congress having 
thus prescribed the criteria of the prohibi- 
tions, the courts may not expand them. 
Therefore, to state a claim upon which 
relief can be granted under that section, 
allegations adequate to show a violation 
and, in a private treble damage action, that 
plaintiff was damaged thereby are all the 
law requires. 

The judgment of the Court of Appeals 
is reversed and the cause is remanded to the 
District Court for further proceedings not 
inconsistent with this opinion. 


Reversed. 


[| 69,897] United States v. Parke, Davis & Co. 


In the Supreme Court of the United States. 


January 23, 1961. 


No, 526.—October Term, 1960. Dated 


On Appeal from the United States District Court for the District of Columbia. 
Case No. 1340 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Defenses—Abandonment of Practices—Effect on Government’s Right to Judgment.— 
The Supreme Court having remanded a decision (which held that the Government’s proofs 
were sufficient to show a violation) with instructions to permit the respondent to submit 
evidence “in defense in order to refute the Government’s right to injunctive relief,” failure 
to submit evidence going to the violation (only evidence of abandonment of the illegal 
practices charged was submitted), the Government was entitled to a judgment on the 
merits. There was no appeal from the District Court’s order refusing an injunction, but 
the Supreme Court directed that court to retain jurisdiction so that it could act on any 
later request for an injunction that the Government might make. 

See Department of Justice Enforcement and Procedure, Vol. 2,  8229.550. 

For the petitioner: J. Lee Rankin, Solicitor General. 


For the respondent: Gerhard A. Gesell and Roberts B. Owen of Covington & Burling, 
Washington, D. C.; Edward S. Reid, Jr., and James E. Tobin of Miller, Canfield, Paddock 


& Stone, Detroit, Mich., of counsel. 
Vacating and remanding 1960 Trade Cases {| 69,776. 


Per Curtam [Jn full text]: When this 
case was last here we held that the Govern- 


to show that it had abandoned its illegal 
sales policy, and that therefore an injunc- 


ment’s proofs were sufficient to show that 
Parke Davis violated the Sherman Act. 
However, in reversing the District Court’s 
judgment we remanded the case with direc- 
tion to afford Parke Davis a further oppor- 
tunity to submit evidence in defense in order 
to refute the Government’s right to injunc- 
tive relief. United States v. Parke, Davis & 
Co., 362 U. S. 29, 49. On remand, Parke, 
Davis introduced evidence not to rebut the 
Government’s proof as to violation but only 
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tion, being unnecessary, should not issue. 
On that record the District Court entered 
an order denying not only the injunctive 
relief sought by the Government, but also 
an adjudication that Parke Davis had vio- 
lated the law. The present appeal is not 
from the provision which denies injunctive 
relief, but from the omission of a provision 
adjudging that Parke Davis violated the 
Act. We have examined the record as sup- 
plemented on the remand and hold that 
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under our prior order the Government is therefore vacated and the case is remanded 
entitled to a judgment on the merits, as to the District Court with direction to enter 
prayed in paragraph 1 of the section of the judgment accordingly. 

Complaint captioned “Prayer.” We also It is so ordered. 

hold that the District Court should retain Mr. Justice HARLAN, with whom Mr. Jus- 
the case on the docket for future action in tice FRANKFURTER agrees, would place this 
the event the Government applies for fur- case on the summary calendar for argument, 
ther relief from an alleged resumption by postponing to the merits consideration of 
Parke Davis of illegal activity. The order the question of jurisdiction raised by the 
of the District Court filed July 18, 1960, is respondent. 


[f 69,898] Morton’s, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the First Circuit. No. 5675. Dated Janu- 
ary 24, 1961. 


On Petition for Review of an Order of the Federal Trade Commission. 


Fur Labeling Act 


Fur Advertising—Interstate Newspaper Advertising as Commerce.—Advertisements 
in a newspaper for which a substantial number of copies were sold outside the state by 
dealers, with a relatively small number being mailed to other states, were in commerce 
within the meaning of Sec. 3(a) of the Fur Labeling Act. 


See Labeling—Fur, Vol. 2, { 6614. 


False Advertising (Furs)—Price Reductions—Special Lot—Computation of Retail 
Prices by Mark-Ups on Regular and Actual Wholesale Costs.—Advertisements describing 
fur prices as “usually” and “now,” “were” and “now,” “reduced,” “savings of —%” were 
false and deceptive under Sec. 3(a) and 5 of the Fur Labeling Act. The furs had been 
purchased in a special lot, had not actually been offered before, and “retail” prices had 
been computed by using (a) the store’s customary mark-up on the wholesale prices at 
which the furs had previously been offered and (b) a special mark-up on the wholesale 
prices actually paid. 


See Labeling—Furs, Vol. 2, J 6631.45. 


Advertising (Fur)—Misbranded Fur Products—Necessity for Reference to Mis- 
branded Products.—The broad definition of false advertising, in Sec. 5(a) of the Fur 
Products Labeling Act, does not apply to a charge of violating Sec. 3(a) by advertising, 
in commerce, of misbranded fur products. In order to have a violation of Sec. 3(a) for 
misbranded products, the misbranded products must be referred to in the advertisements 
in commerce; the (Commission improperly interpreted the law as covering advertisements 
“keyed to directly assisting the sale of all . . . garments”, including those found to have 
been misbranded, even though not specifically referred to in the advertisement. Accord- 
ingly, advertisements reterring only to products obtained from a specific source, none being 
misbranded, did not result in violations. However, an advertisement which referred both 
to “mink stock” from that source and made general reterences to “chinchilla and broadtail” 
products did result in a violation, two of the broadtail garments in stock having been found 
to be misbranded 


See Labeling—Fur, Vol. 2, 6621. 


Advertising (Furs)—Name of Animal—Overall Absence of Deception as Defense.— 
It is not enough to identify fur bearing animals in the general heading of an advertisement. 
or by reference to classes only. Under Rule 301.38(a)(1), which is a valid exercise of ‘ie 
Commission’s rule making power, all parts of the required information are to be stated 
in close proximity and (if printed) in type of equal size. Accordingly, arguments that 
omission of proper animal names in regard to particular items, or in referring to “broadtail” 
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(without specifying lamb as the source), were not deceptive in the full circumstances of 
the advertisements were rejected as “beside the point”. 


See Labeling—Fur, Vol. 2, J 6631. 


Fur Labeling and Record-Keeping—Pricing Claims—Details Required.—If the records 
kept are adequate to show the basis upon which pricing claims are made, they are sufficient 
to comply with Rule 301.44(e), regardless of whether it is found that false or deceptive 
claims have been made. To interpret the rule as requiring that records “be kept in suffi- 
cient detail and in such form as affirmatively to disclose the accuracy of the representations” 
would be beyond the rule-making authority of the Commission. 


See Labeling—Fur, Vol. 2, ] 6646.61. 


Fur Labeling—Misbranding—Details and Form of Label.—The record supported 
Commission findings of label violations as to sufficiency of information, mingling of 
required and non-required information, and use of handwriting, but did not show violation 
as to setting forth required information on one side of label, at least so far as misbranding 
on products found to have been advertised in commerce; the cease and desist order was 


modified accordingly, its scope being limited to practices involving such products. 
See Labeling—Fur, Vol. 2, § 6625, 6625.65, 6625.67 and 6625.83. 


For the petitioners: Morris I. Bearak, Milton Bordwin, and Guterman, Horvitz & 


Rubin, all of Boston, Mass. 


For the respondent: Miles J. Brown, Daniel J. McCauley, Jr., and Alan B. Hobbes, 
Assistant General Counsel, all of Washington, D, C. 


Modifying and affirming FTC cease and desist order in Dkt. 6976. 


‘Before Woopsury, (Chief Judge, and HarrtIGAN and ALprIcH, Circuit Judges. 


Opinion of the Court 


Hartican, Circuit Judge [In full text]: 
This is a petition for review of an order of 
the Federal Trade Commission directing 
respondents in the proceedings below, Morton’s 
Inc. and the corporation’s officers, Hyman 
Gondelman and Morton N. Gondelman, 
(hereinafter referred to as respondents) to 
cease and desist from certain practices 
found by the Commission to be in violation 
of the Fur Products Labeling Act, 65 Stat. 
175 (1951), 15 U. S. C. § 69 (1958). 


The transactions leading up to the com- 
plaint issued by the FTC may be summar- 
ized as follows. Morton’s Inc., (hereinafter 
referred to as Morton’s) which operates a 
retail fur goods store in Boston, Massa- 
chusetts, made a purchase of fur products 
from a division of Russeks Wholesale, Inc., 
(hereinafter referred to as Russeks) on De- 
cember 28, 1956. The itemized list of fur 
goods included in the purchase contained 
also the wholesale price at which each fur 
product had been offered for sale previously 
by Russeks and the price paid for it by 
Morton’s in this purchase. Computations 
were made in regard to each fur product by 
respondent Morton N. Gondelman on the 
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basis of the actual wholesale sales price and 
a special mark-up to establish the actual 
retail sales price. The wholesale price for- 
merly asked by Russeks’ was used as the 
basis for adding the usual Morton’s mark- 
up (higher than the speciat mark-up in- 
volved in the actual retail price) to establish 
a hypothetical retail price, 


On January 4, 1957 Morton’s ran an 
advertisement in the Boston Traveler, which 
according to its circulation figures, had up- 
wards of 6,500 copies distributed in states 
other than Massachusetts. This advertise- 
ment, inter alia, (1) announced the purchase 
of the Russeks’ fur collection made by 
Morton’s, (2) offered “bona fide savings of 
40% to 55%,” (3) listed various items in- 
cluded in that purchase as “reduced” and 
(4) in regard to these items gave a “were” 
and “now” price. A general reference is 
also made in one portion of the advertise- 
ment to “gleaming broadtail” without speci- 
fying lamb as the animal producing the fur. 


On January 6, 1957 Morton’s ran an ad- 
vertisement in the Boston Sunday Globe. 
This advertisement is similar to the above 
mentioned advertisement in its import ex- 
cept that the two prices are designated 
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“usually” and. “now” and the term “reduced” 
is not specifically contained in the advertise- 
ment. The circulation figures in regard to 
the Boston Sunday Globe indicated that 
more than 60,000 copies were distributed 
interstate.” 


On February 3, 1957 Morton’s ran another 
advertisement in the Boston Sunday Globe. 
This advertisement, iter alia, (1) used the 
“were” and “now” designation of the price 
figures, and (2) omitted “reduced”, but said 
“AQ% to 55% off.” Unlike the others, this 
advertisement referred in the heading to the 
“mink stock of Russeks”, although it addi- 
tionally mentioned “chinchilla” and “broad- 
tail.” It listed some of the items without 
specifying the animal that produced the fur. 


On or about February 20, 1957 an FTC in-. 


spector examined the entire stock of Morton’s 
retail fur department. He found twenty- 
two items that were not labeled as required 
by the Fur Products Laheling Act and the 
Commission’s regulations made pursuant to 
the Act. None of these items bore Russeks’ 
labels, or came from Russeks’ stock. Four- 
teen were neither mink, broadtail lamb nor 
chinchilla and*of the remaining eight, only 
five were reduced. He additionally examined 
Morton’s documents relating to these allegedly 
misbranded furs and also the documents 
relating to the stock purchased by Morton’s 
from Russeks. The FTC thereafter issued 
its complaint. 


The Commission, reversing in part the 
findings of the trial examiner, found that 
the respondents had advertised in commerce 
within the meaning of 15 U. S. C, § 69a(a); 
that the twenty-two items in Morton’s stock 
were misbranded and that these had been 
advertised in commerce; that the respond- 
ents had falsely and deceptively advertised 
fur products in commerce (1) by failing to 
disclose the name of the animal producing 
the fur and (2); by representing prices of 
fur products as having been reduced from 
regular or usual prices, and that these were 
not the prices at which the merchandise was 
offered or usually sold by respondents in 
the recent regular course of business; that 
respondents had failed to maintain full and 
adequate records on which the claims as 


21The Commission found that 740 copies of 
the Sunday Globe went outside the State of 
Massachusetts. However, Ex. No. 8B indicates 
this was the number mailed outside the state 
and does not include approximately 60,000 
copies which were distributed via dealers. 
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to price reduction were based. One Com- 
missioner dissented as to the finding that 
respondents had advertised in commerce 
misbranded fur products. 

The respondents contend principally that 
the Commission erred in the following re- 
spects in its decision: (1) in finding that 
respondents had advertised in commerce; 
(2) in finding that the particular fur prod- 
ucts found to be misbranded were adver- 
tised by respondents,’ (3) in concluding 
that such fur products were misbranded; 
(4) in finding that respondents failed to 
disclose the proper animal name in advertis- 
ing fur products; (5) in finding respondents 
engaged in fictitious pricing; (6) in finding 
that respondents failed to maintain full and 
adequate records of the facts on which the 
price representations of respondents were 
based. 


[Advertising in Commerce] 


We believe that the Commission properly 
concluded that respondents had advertised 
in commerce within the meaning of 15 
U. S. C. § 69a(a). The clear intent of this 
provision was to reach advertising in com- 
merce even if the sales were purely intra- 
state in order to outlaw certain undesirable 
practices. The newspapers which contained 
the respondents’ advertisements were clearly 
distributed in commerce. The advertise- 
ments were made, therefore, “in commerce” 
and fall into the area subject to the Act. 
DeGorter v, Federal Trade Commission [1957 
TRADE CASES { 68,691], 244 F. 2d 270 (9 Cir. 
1957). See also Shafe v. Federal Trade Com- 
mission [1958 TrapE Cases { 69,069], 256 
F, 2d 661 (6 Cir. 1958). 


We believe that there is substantial evi- 
dence in the record considered as a whole 
to support the Commission’s findings (1) 
that respondents falsely and deceptively ad- 
vertised various fur products by the ad- 
vertisements which referred to certain items 
or classes of fur products without disclosing 
the proper name of the fur-bearing animal 
and (2) that respondents falsely and de- 
ceptively advertised the itemized fur prod- 
ucts by the representations of higher prices 
captioned “were” or “usually” which were 
fictitious. The Commission gave full con- 


* Respondents argue that the Commission er- 
roneously interpreted 15 U. S. C. § 69a(a) and, 
even if the interpretation is correct, the Com- 
mission’s evaluation of the advertisements is 
completely erroneous. 
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sideration to respondent’s contentions re- 
garding these alleged violations and the 
Commission’s evaluation of the advertise- 
ments in regard to these charges is amply 
supported by the record.* Therefore, the 
Commission’s order in regard to these vio- 
lations is affirmed. 


{Advertising Misbranded Products] ~ 


The Commission’s conclusion that re- 
spondents had violated § 69a(a) by the ad- 
vertising in commefce of twenty-two 
misbranded fur products presents a some- 
what different question. Although there is 
substantial evidence to support the Com- 
mission’s finding that the twenty-two fur 
products were misbranded, i. e., were not 
labeled in accordance with the provisions 
of the Act and the rules promulgated in 
pursuance of the Act,* the primary problem 
is whether the Commission correctly inter- 

preted and applied the provision of the 
- statute making unlawful the advertising of 
such products. 

The Commission’s opinion indicates that 
the Commission applied to this quéstion a 
broad concept of advertising of products 
which is explicitly set forth by the statute 
in regard to false or deceptive advertising. 
This provision states: “[A] fur product 

shall be considered to be falsely or 
deceptively advertised if any advertisement, 
representation, public announcement, or no- 
tice which is intended to aid, promote, or assist 
directly or indirectly in the sale or offering for 
sale of such fur products . . . does not show 
the name of the animal or contains 
any form of misrepresentation or deception, 
directly or by implication, with respect to 
such fur product .. .” (italics ours). 15 
U. S. C. §69c(a) (1958). The Commission 
viewed the evidence of marked down prices, 
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of the similarity of merchandise categories, 
especially mink and broadtail lamb, of the 
fact that broadtail was mentioned generally 
in the advertisements, although only two 
broadtail lamb garments were in the Rus-- 
seks purchase, and concluded: “It is con- 
trolling that the advertisements were keyed 
to directly assisting the sale of all of re- 
spondents’ lamb and mink garments and to 
attracting potential buyers for other types 
of furs similarly available at reduced prices,” 


If the Commission’s interpretation of the 
scope of the phrase “advertising . .. in 
commerce . of any fur product which 
is misbranded” is correct, it may well be 
that the record contains substantial evidence 
that the misbranded products were within 
that broad concept. The Commissions inter- 
pretation of the phrase, however, is too 
broad, in our opinion. 


The fact that there is no special defini- 
tion in the Act of the phrase “advertising 
in commerce of fur products” similar to the 
broad definition specifically given to “falsely 
and deceptively advertised,” is an indication 
that the former phrase should be inter- 
preted according to its plain tenor. In addi- 
tion, the very presence of falsity and deception 
in an advertising claim may raise a special 
problem of reference of the claim to par- 
ticular fur products, e. g., if a retailer ad- 
vertises in commerce “natural furs” when 
all the furs of the retailer are dyed, he may 
deny that the advertisement referred to his 
dyed furs. The existence of such a special 
problem justifies the broad definition given 
to “falsely and deceptively advertised.” That 
problem is not inherent to the “advertising 
of misbranded fur products,” however, and 
the application of the broad definition in 
§ 69c(a) to this phrase is not warranted.® 


3 Respondents contend that the designation 
of the fur producing animal in the heading of 
the advertisement is sufficient to satisfy the 
statute. Rule 38(a) 1, 16 C. F. R. § 301.38(a) (1) 
provides: ‘‘In advertising furs or fur products, 
all parts of the required information shall be 
stated in close proximity with each other and, 
if printed, in legible and conspicuous type of 
equal size.’’ This rule is a valid exercise of 
the Commission’s power to make rules and 
regulations governing the manner and form of 
disclosing information required by the Act. 
See § 8(b) 15 U. S. C. § 69f(b). Therefore, re- 
spondents’ argument that the absence of proper 
animal name in regard to particular items was 
not deceptive in the full circumstances of the 
advertisements is beside the point. This is also 
true as to the general reference to ‘‘broadtail’’ 
in each of the advertisements. 
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4 As we have stated in note 3 supra, the Com- 
mission was empowered to prescribe rules and 
regulations governing the manner and form of 
disclosing information required by this Act. 
The rules found to be violated, 16 C. F. R. 
§ 301.29(a), (b), are valid exercises of this rule 
making power. Labeling in violation of such 
rules is made unlawful by the Act. 15 U. S. C. 
§ 69a(a). 

5 The pertinent language is: 
vertising . in commerce . 
product which is misbranded... 


Se The). a ads 
. of any fur 
is unlawful. 


6 The Commission in its brief cites various 
material that supports a wide-coverage inter- 
pretation of the Act. This does not mean, how- 
ever, that one section of the Act must be so 
stretched as to give this wide coverage by it- 
self. Yet a review of the record in this case 
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We believe that to constitute a violation 
of §69a(a) in regard to advertising mis- 
branded fur products, the fur products 
found to be misbranded must be referred to 
in the advertisements in commerce. Of 
course, there can be a general reference to 
a class of fur products, e. g., extolling their 
common attributes, and in such case each 
fur product in the class would have to be 
correctly labeled to avoid violating the Act. 


Two of the advertisements involved in 
the instant case, those of January 4 and 
January 6, 1957, are limited in their refer- 
ence to the fur products purchased from 
Russeks. The advertisement of February 3, 
1957 (Ex. No. 5A) is somewhat more com- 
plicated. The mention of the purchase from 
Russeks is in terms of “mink stock.’”’ There 
is, additionally, mention of “fabulous chin- 
chilla, gleaming broadtail,” apparently not 
within the mentioned “mink stock” pur- 
chase. From the advertisement, therefore, 
this is a general reference to chinchilla and 
broadtail fur products offered for sale by 
Morton’s. Since the FTC inspector did find 
two broadtail lamb garments that were not 
labeled within the standards of the statute 
and regulations, we conclude that a viola- 
tion of the Act by the advertising of mis- 
branded fur products has been made out on 
this record. 


[Labeling Requirements] 


The labels of the two broadtail lamb 
garments violate the Act and the regulations 
by (1) setting forth insufficient information, 
(2) mingling required information with non- 
required information and (3) the use of 
handwriting. One provision of the Commis- 
sion’s order is not applicable, however, to 
the defective labeling which we have deter- 
mined to be made out as to the two broad- 


suggests that the Commission’s interpretation 
of ‘‘advertising in commerce of misbranded fur 
products” so as to embrace advertising which 
“would lead consumers to misbranded prod- 
ucts’’ (Commission’s brief p, 20) may be ex- 
plained to a great extent by the interpretation 
given by the examiner and the Commission to 
§ 69a(b) of the Act. This provision makes un- 
lawful ‘‘advertising . . of any fur product 
which is made in whole or in part of fur which 
has been shipped and received in commerce, and 
which is misbranded ... .’’ The examiner re- 
jected any application of § 69a(b) by interpret- 
ing the section so as to require proof that the 
furs made into each garment had been shipped 
and received In commerce before they were 
made into fur products. The Commission also 
interpreted the section as not giving jurisdiction 
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tail lamb garments. According to the record 
these labels do not violate the Commission’s 
rule requiring that all necessary information 
be set forth on one side of the label. The 
scope of the order will be restricted to the 
misbranding practices involved in regard to 
the fur products advertised in commerce. 
Therefore, the Commission’s order will be 
modified to eliminate its provision A(3). 


[Record Keeping Where Fictitious 
Pricing Is Charged] 


The Commission interpreted 16 C. F. R. 
§ 301.44(e) sq that this rule is violated if 
the Commission decides that a respondent 
has engaged in fictitious pricing, no matter 
what records may have been kept by the 
respondent. The rule referred to provides: 
“Persons making pricing claims or repre- 
sentations of the types described in para- 
graphs (a), (b), (c) and (d) of this section 
shall maintain full and adequate records 
disclosing the facts upon which such claims 
or representations are based.” We believe 
that this rule is clearly intended as an aid 
to the Commission in investigating and de- 
termining if false or deceptive advertising 
claims have been made. We do not think 
it should be extended so that there is a vio- 
lation when the records kept fully indicate 
the factual basis of the respondent’s pricing 
claims, but false or deceptive advertising 
has been found by the Commission because 
of the nature or extent of the claim made 
on the basis of those facts. See Fair v. 
F. T. C. [1959 Trape Cases { 69,548], 272 
F, 2d 609 (7 Cir. 1959). To interpret the 
rule as requiring that records “be kept in 
sufficient detail and in such form as affirma- 
tively to disclose the accuracy of the repre- 
sentations’” would seem to extend the 
particular rule beyond the scope of the rule- 
making power given by the Act to the 


by means of the shipment of the fur products. 
Cf. 97 Cong. Rec. part 5, p. 6698 (1951) (re- 
marks of Congressmen Weir and O’Hara); 2 
Trade Reg. Rep. {| 6601. (Committee comment.) 
We do not have that section before us for in- 
terpretation; the section and the examiner’s 
and Commission’s action in regard to it are 
mentioned here because we believe these place 
in perspective the Commission’s contention that 
the purpose of the Act was widespread protec- 
tion for consumers and others, and that the 
phrase ‘‘advertising in commerce of misbranded 
fur products’? must be given great breadth. 
The Act as a whole may well be intended to 
cover a wide area, but each provision in the Act 


must be interpreted in accordance with its 
own terms. 
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Commission. It is certainly not necessary 
for the administration of the Act to require 
respondents to do more than indicate the 
facts on which they made their claim so 
that the Commission can determine the pro- 
priety of making such a claim on those 
facts. Respondents here apparently have 
_ done this much, therefore, they should not 
be made subject to a contempt citation for 
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failure to maintain required records. Provi- 
sion D of the Commission’s order, there- 
fore, will be set aside. 


The Commission’s order is modified as indi- 
cated in this opinion and as so modified ts 
affirmed. An order will be entered enforcing 
the Commission’s order as modified and af- 
firmed. 


[f 69,899] Ideal Pictures Inc., George E. Dean, Lyle F. White, Jack J. Spire, Albert 
G. Karel, Walter J. Dauler, Dauler Films, Inc., Rodney L. McArthur, Stanley L. Nolan, 
W. Dan Browning, Jr., Joseph C. Komarek, Robert Craig, Nelson C. White, and Hadden 
Films, Inc. v. Films Inc., Encyclopedia Britannica Films, Inc., William Benton, Maurice 
B. Mitchell, Paul G. Hoffman, Harry E. Houghton, and Adlai E. Stevenson. 


In the United States District Court for the Southern District of New York. 60 Civ. 
4655. Filed January 9, 1961. 


Clayton Act 


Private Suits—Pleadings by Defendant—Deferment Until Completion of Discovery.— 
The defendant in a suit for treble damages under the antitrust laws is not entitled to 
defer pleading (motion, answer, etc.) to a complaint until depositions or other discovery 
methods have been completed. Here, the complaint is sufficient for pleading purposes; 
accordingly, a motion to defer pleading until depositions have been completed must be 


denied. 


See Private Enforcement and Procedure, Vol. 2, J 9013.150. 
For the plaintiffs: Saul E. Rogers, New York, N. Y. 


For the defendants: 


Memorandum 


WEINFELD, District Judge [Jn full text]: 
There is no “generally accepted” policy or 
practice in this District (as described in 
the defendants’ brief) “of extending a de- 
fendant’s time to move against or answer 
the complaint in a private, treble-damage 
antitrust suit until after he has completed. 
the taking of a plaintiff’s deposition * * *.”* 
This view suggests that the private treble- 
damage suit is sui generis. Our Court of 
Appeals has held to the contrary and has 
made it crystal clear that essentially it is 
to be treated no differently from other 
types of litigation, and that the Federal 
Rules provides no special exceptions for 


1 The reference to the order entered by this 
Court in Waldron v. British Petroleum Co., 
NOs Give 110-223, Sie Din New.) uly, 107.1956; 
as allegedly supporting such a policy, is in- 
apposite. No opinion or memorandum was 
written on the motion, which was disposed of 
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antitrust suits.?7 Accordingly, the present 
motion by the defendants to extend their 
time to move, answer or otherwise plead 
until thirty days after they have completed 
the taking of the plaintiffs’ depositions 
(fourteen in all) must be determined in 
accordance with the general rules govern- 
ing such applications. Such a motion, if 
granted, obviously would result in inter- 
minable delay in the orderly progress of a 
case to trial, and should be granted only 
upon the clearest showing of compelling 
necessity for such relief. 


A factor not without significance here is 
that the Federal Rules contemplates the 
notice theory of peading—to permit a 


largely upon consent and involved complex 
issues, including one of jurisdiction. 

2 Niagara of Buffalo, Inc. v. Niagara Mfg. and 
Distrib. Corp. [1958 TRADE CASES f 69,228], 
262 F. 2d 106 (2d Cir. 1958) (per curiam); Nag- 
ler v. Admiral Corp. [1957 TRADE CASES 
J 68,839], 248 F. 2d 319 (2d Cir. 1957). 


1 69,899 


77,576 


claim to be stated in general terms.* Thus, 
usually a basic question is whether the 
complaint, as drawn, states a claim or 
claims sufficiently so as to enable the de- 
fendant to serve a responsive pleading. So 
viewed, the complaint herein is adequate, 
although certainly it could be simplified. 
The details which the defendants seek, 
in order to “sharpen the issues and narrow 
the scope of the action,” and to learn more 
of the plaintiffs, who they say are unknown 
to them, are not required in order to enable 
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them to answer. Such details and informa- 
tion can be obtained before trial by means 
of interrogatories, depositions and discovery 
proceedings,* which may proceed apace 
with the action. The Court is not persuaded 
that there is need, under the facts here 
presented, for the relief requested. 

The motion is granted only to the extent 
of extending the time of the defendants to 
move, answer or otherwise plead to the 
complaint twenty days after the entry of 
an order hereon. 


‘ 


[7 69,900] In the Matter of the Grand Jury Investigation (General Motors Corp.). 


In the United States District Court for the Southern District of New York. M-11-188. 
Filed January 9, 1961. 


Sherman and Clayton Acts 


Subpoenas—Grand Jury—Division-Level Operating and Asset Reports—Relevancy in 
Monopoly Investigation—Secrecy—Periods Covered.—A grand jury investigating monopoly 
charges properly required General Motors to produce reports of operating costs and profits, net 
assets and capital expenditures for its diesel locomotive sales and manufacturing division. 
The jury is not limited to demands for price figures in a monopoly investigation; figures 
of the type sought can also be significant factors in determining monopoly power. There 
is no unreasonable search and seizure, the documents sought having been described with 
particularity, and any protection needed for the respondent can be achieved by limiting 
the persons who are to have access to the documents. However, if the information sought 
has been prepared on an annual, semi-annual or quarterly basis as well as on a monthly 
basis, the respondent can produce reports for whatever is the longest of these periods 
for which the reports are prepared. Construction of new documents for submission in 
lieu of those regularly prepared at the division level, however, would not be sufficient 
compliance. 


See Department of Justice Enforcement and Procedure, Vol. 2, ¥ 8021.550. 


Subpoena—Grand Jury—Divisional Records in Multi-Division Company—Relevancy 
and Propriety.—Records of a multi-division company which can be requested for presen- 
tation to a grand jury are not limited to those prepared under central control and on a 
total corporate basis. It is proper to order production of those originating in a division 
of the company. Any inaccuracies or possible misinterpretation by the grand jury can be 
made the subject of appropriate objections should the Government seek to use unadjusted 
divisional figures at a trial. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8021.550. 
For the Government: George D. Reycraft, Washington, D. C. 


For the movant: Henry M. Hogan, General Counsel, of C th : f 
New York, N. Y. , of Cravath, Swaine & Moore, 


Patmieri, Judge [Jn full text]: This is 
a motion to quash a grand jury subpoena 
upon the ground that compelled compliance 


would constitute an unreasonable search and 
seizure. Due to an unfortunate delay in the 
argument of the motion the matter is now 


3 Nagler v. Admiral Corp. [1957 TRADE 
CASES { 68,839], 248 F. 2d 319, 324 (2d Cir. 
1957). 


{1 69,900 


4Cf. Package Closure Corp. v. Scalright Co. 
{1944-1945 TRADE CASES { 57,227], 141 F. 2a 
972, 979 (2d Cir. 1944). 
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of some urgency since the grand jury term 
expires in May 1961 and cannot be extended. 

The grand jury is currently investigating 
the question whether General Motors Cor- 
poration (GM) has and intends to use 
monopoly power in the diesel locomotive 
industry in violation of §2 of the Sherman 
Act. In addition to limited demands for 
the production of documents, compilations 
or summaries dealing with specific items of 
financial information relating to GM’s manu- 
facture and sale of locomotives, e. g., net 
assets, capital expenditures, total manufac- 
turing cost and net income, the subpoena 
calls for the production of copies of periodic 
financial and budget reports prepared from 
January 1, 1946 to date by GM’s Electro- 
Motive Division and used by that division 
and GM management in establishing and 
revising the prices of locomotives and loco- 
motive parts. 


The subpoena is confined in scope to the 
operations of a single division. In its 
moving papers, the proponent has clearly 
identified the precise nature of the docu- 
ments sought to be subpoenaed and it has 
not been argued that location and production 
of the documents would require GM officials 
to engage in a search of any magnitude. 
Therefore the physical burden of production 
is not a serious issue on this motion. Cf. 
Grand Jury Investigation (General Motors 
Corporation) [1959 TrapE Cases { 69,409], 
174 F. Supp. 393 (S. D. N. Y. 1959) (sub- 
poena quashed which required production 
of virtually all non-routine documents of all 
GM operating divisions and subsidiaries). 


[Production of Divisional Records] 


The basic objection made by GM is that 
it should not be required to furnish original 
divisional data at all. According to the 
affidavit of GM’s comptroller, the corpora- 
tion has no objection to the grand jury’s use 
of the consolidated financial statements pre- 
pared under central control and on a total 
corporate basis. The separate data origi- 
nating in the division, however, is said to 
deserve special protection for two funda- 
mental reasons: First, GM points to its 
consistent policy of preserving, through a 
carefully worked out system of internal 
controls, the confidential nature of its divi- 
sional reports and accounting methods; 
second, in view of the extensive information 
already placed before the grand jury, GM 
claims that divisional data is entirely unnec- 
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essary for completion of the grand jury’s 
investigation. Beyond this, the data sought 
is characterized as wholly unreliable and 
misleading as a basis for the grand jury’s 
proposed comparison of GM figures with 
those of other companies in the diesel loco- 
motive industry Cf. United States v. E. I. 
duPont de Nemours & Co. [1956 TRADE Cases: 
{ 68,369], 351 U. S. 377, 404 (1956). 


[Secrecy] 


As to the first objection, a direction limit- 
ing access to the subpoenaed documents to 
persons who are under an obligation of 
secrecy will provide GM with all the pro- 
tection to which it is entitled. See Applica- 
tion of Radio Corporation of America, 13 
Hat D67,c172(SaD., Neve 1952) sarc: 
cordingly, an order may be submitted on 
notice specifying such reasonable precau- 
tions as may be appropriate for the care 
and custody of the subpoenaed documents. 


[Cost Figures in Monopoly Case] 


According to the affidavit of the grand 
jury foreman, no information has been 
received from GM relating to its costs and 
profits in the manufacture and sale of diesel 
locomotives. What is now sought is the 
basic cost and profit figures as they are kept 
by the division and used by executive heads 
for pricing and other management purposes. 
GM argues that this information is irrelevant 
to the investigation because the only figures 
bearing upon the question of monopoly 
power are GM prices during the period 
under inquiry, figures which have already 
been furnished to the grand jury. In this 
respect, GM takes a rather literal view of 
the definition of monopoly power as “the 
power to control prices or the power to 
exclude competition.” United States v. E. I. 
duPont de Nemours & Co. [1956 TRADE 
CAsEs { 68,369], 351 U. S. 377, 391 (1956). 
This rejection of costs and profits as signifi- 
cant factors is, I think, contrary to eco- 
nomic realities. Nor can I find support for 
proponent’s argument in the developing case 
law. As I read the decisions, courts have 
consistently recognized that production costs 
and profits may be of considerable impor- 
tance in interpreting the significance of the 
prices charged by a company alleged to 
possess monopoly power. E. g., United 
States v. E. I. duPont de Nemours & Co., 
supra; American Tobacco Co. v. United States 
[1946-1947 Trape Cases { 57,648], 328 U. S. 
781, 805-806 (1946); United States v. New 
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York Great A & P Tea Co, [1946-1947 TRADE 
Cases 957,491], 67 F. Supp. 626, 635, 640 
(D, lll. 1946); United States v. Corn Prod- 
ucts Refining Co., 234 Fed. 964, 985 (S. D. 
Nie 1910) 


[Accuracy of Data] 

While GM’s argument as to the unreli- 
able character of divisional accounting rec- 
ords is not without merit, cf. United States 
v. Aluminum Co. of America [1944-1945 
Trave Cases § 57,342], 148 F. 2d 416, 427 
(2d Cir. 1945); United States v. New York 
Great A & P Tea Co., supra at 635, it is 
misplaced in a motion of this nature. It 
may well be true that the divisional figures 
omit important revenue and expense items 
relating to diesel locomotive production 
which come under the control of the central 
office or of other divisions and which are 
taken into account in the consolidated state- 
ments. However, these are matters which 
might form the basis of appropriate objec- 
tions should the Government seek to use 
unadjusted divisional figures at a trial. The 
proposition GM urges here, and one that 
I cannot accept, is that because of the tech- 
nical difficulty of applying divisional data 
in a proper and meaningful fashion, a multi- 
division company may withhold from inves- 
tigation the basic costs and profit data of 
the particular division under investigation— 
a privilege which no single product company 
could claim. 

As for the possibility that the grand jury 
will draw misleading conclusions from the 
divisional data, I am content to remind the 
proponent of Judge Metzner’s disposition of 
a similar objection made with respect to a 
prior subpoena served on GM on January 5, 
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1960. See Grand Jury Investigation (General 
Motors Corp.) {1960 TrapvE Cases § 69,729], 
M-112188.2¢S:4Ds Nia You MavaZ0501960)" 
Equally without merit is the charge that the 
information, concededly requested with par- 
ticularity by the grand jury, violates GM’s 
Fourth Amendment rights. Nor can I 
accept proponent’s unsupported assertion 
that the Government has improperly invoked 
the powers of this grand jury to assist it 
in preparing a civil case. See United States 
v. Procter & Gamble Co. [1958 TRADE CASES 


'{ 69,046], 356 U. S. 677, 683-84 (1958). 


[Periods Covered] 


Accordingly, the motion to quash the 
subpoena is denied. In the interest of keep- 
ing the documents to be produced within 
manageable limits, however, and in accord- 
ance with the Government’s suggestion 
upon the argument of this motion, an order 
may be submitted modifying the subpoena 
to this extent: if the information sought in 
items C and D of the subpoena is reflected 
in reports prepared and maintained by the 
division on an annual, semi-annual or quar- 
terly basis as well as on a monthly basis, 
it will be sufficient for GM to submit the 
reports, statements, and supporting exhibits 
covering the longest of the indicated periods. 
However, the reports submitted must be 
those originating in the division. Construc- 
tion of new documents for »submission in 
lieu of those periodically prepared in the 
Electro-Motive Division will not constitute 
sufficient compliance. 


So ordered. 


Submit order on notice if any is desired 
pursuant to the suggestions set forth herein. 


[1 69,901] United States v. Blue Diamond Corp., et al. 
In the United States District Court for the Northern District of California, Southern 


Division. Civil No. 38703. 


Dated January 17, 1961. 


Case No. 1486 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Conspiracy—Restriction of Sales—Steel Reinforcing Bars—Exclusion of General Con- 
tractors and Warehouses—Consent Decree.—A group of reinforcing steel bar fabricators 
ee RE 


7A moon of this character does not present 
to the court any issue as to the possible ad- 
missibility of data called for in the subpoena 
at trial. Where a grand jury investigation 
is involved, concepts of relevance and mate- 
riality are given broad content. ‘“‘[T]he path 
which [the grand jury] is entitled to travel in 


1 69,901 


its search for probable cause has no limits ex- 
cept those of reasonableness on the entirety of 
the situation being pursued.’’ Schwimmer v. 
United States, 232 F. 2d 855, 862 (8th Cir. 1956): 
see Grand Jury Investigation (General Motors 
Corp.) [1960 TRADE CASES { 69,729], M-11-188 
(S. D. N. Y. May 20, 1960). 
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and a trade association have been enjoined by a consent decree from entering into 
agreements, other than good faith joint ventures, (1) to allocate and divide fabrication 
jobs, (2) fixing uniform interest rates on past due accounts, (3) purchasing (or refusing 
to purchase) foreign rebars, and (4) either attempting to prevent steel mills from selling 
rebars to general contractors or steel warehouses in the Western States or attempting 
to induce such mills to limit their sales to those purchasers. Individual injunctions 
against individual action or complaints by the various fabricators as to item (4) were 
also imposed for a period of two years, and without limit as to the association. 


See Combinations and Conspiracies, Vol. 1,  2005.660, 2015.170, and Justice Depart- 
ment Enforcement and Procedure, Vol. 2, J 8421. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, W. D. Kilgore, Jr., 
Baddia J. Rashid, Homer W. Hanscom, Lyle L. Jones, Marquis L. Smith, and William 
B. Richardson, Attorneys, Department of Justice. 


For the defendants: Herbert W. Clark, Robert D. Raven, Morrison, Foerster, 
Holloway, Shuman & Clark, for Ceco Steel Products Corp.; Edward B. Kelly, Philip M. 
Jelley, Fitzgerald, Abbot & Beardsley, for Herrick Iron Works; Roy A. Weaver, Jones, 
Lane & Weaver, for F. A. Klinger, Inc.; W. Floyd Cobb for Meehleis Steel Co.; Moses 
Lasky, Brobeck, Phleger & Harrison, for Pittsburgh-Des Moines Steel Co., and Joseph 
T. Ryerson & Sons, Inc.; Robert H. Moran for Rutherford & Skoubye, Inc., of Los 
Angeles, George R. Hutchinson, Morgan, Beauzay, Smith & Holmes, for San Jose Steel 
Co., Inc.; Gordon Johnson, Max Thelen, Jr., Dario De Benedictis, Thelen, Marrin, Johnson 
& Bridges, for Soule’ Steel Co.; Caspar W. Weinberger, Heller, Ehrman, White & 
McAuliffe, for Gilmore-Skoubye Steel Contractors; John A. Busterud, John W. Broad, 
Brandt Nicholson, Broad and Busterud, for Western Reinforcing Steel Fabricators Assn. ; 
Walker Lowry, Richard Murray, McCutchen, Doyle, Brown & Enersen, for Blue Diamond Corp. 


Final Judgment II 
Wottensere, District Judge [Jn full text]: As used herein, 
The plaintiff, United States of America, (a) “Consenting defendant fabricators” 


having filed its complaint herein on No- 
vember 23, 1959; and the consenting de- 
fendants having appeared by their respective 
attorneys and having filed their answers to 
the complaint denying its substantive alle- 
gations and any violations of law; and the 
plaintiff and the consenting defendants by their 
respective attorneys having severally con- 
sented to the entry of this Final Judgment 
without admission by any party with respect 
to any issue herein, and the Court having 
considered the matter and being duly advised: 

Now, therefore, before any testimony has 
been taken herein, and upon the consent 
of the plaintiff and consenting defendants 
hereto, 


It is hereby ordered and adjudged as 
follows: 


I 


This Court has jurisdiction of the subject 
matter of this action and of the plaintiff 
and consenting defendants hereto. The 
complaint states a claim for relief against 
the consenting defendants under section 1 
of the Act of Congress of July 2, 1890, c. 
GAT =ZOmstate 209) (Lo sUeeSueGr Seem): 


Trade Regulation Reports 


means Blue Diamond Corporation, Ceco 
Steel Products Corporation, Herrick Iron 
Works, F. A. Klinger, Inc., Mechleis Stcel 
Co., Pittsburgh-Des Moines Steel Com- 
pany, Rutherford & Skoubye, Inc. of Los 
Angeles, Joseph T. Ryerson & Son, Inc., 
San Jose Steel Company, Inc., Soule’ Steel 
Company, and Gilmore-Skoubye Steel Con- 
tractors. 


(b) “Association” means the consenting 
defendant Western Reinforcing Steel Fab- 
ricators Association. 


(c) “Western States” means the States 
of Arizona, California, Idaho, Nevada, Ore- 
gon, Utah, and Washington. 


(d) “Rebars” means all types and sizes 
of steel bars and rods used to reinforce 
concrete work in various types of construc- 
tion, such as buildings, highways, abut- 
ments, bridges, viaducts, dams, and tunnels. 


(e) “Foreign rebars” means rebars man- 
ufactured in foreign countries. 


(f) “Fabrication” or “fabricating”? means 
the performance of one or both of the 
following operations in the Western States: 
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(1) Supplying, cutting, bending and shap- 
ing rebars to meet specifications for partic- 
ular construction jobs located in the Western 
States; 

(2) Tying, placing and installing rebars 
at job sites in the Western States. 

(g) “Fabricator” means an_ individual, 
partnership or corporation engaged in the 
business of fabrication. 

(h) “Agreement or understanding to al- 
locate and divide fabrication jobs” means 
an agreement that certain fabricators either 
will refrain from bidding on a job, or that 
they will submit high and noncompetitive 
bids, to the end and purpose that a desig- 
nated fabricator will be the only or the 
lowest bidder. Except when constituting 
an integral part of such a plan to allocate 
and divide fabrication jobs, it does not 
include (a) a bona fide joint venture be- 
tween Or among two or more fabricators, 
or (b) the contracting out of a job or parts 
thereof by a successful bidder, either before 
or after the award of a job, to other fabri- 
cators where the job is of such size or 
nature, or performable at such time, that 
the successful bidder in good faith believes 
that it is undesirable to handle the entire 
job alone. 


Ill 


The provisions of this Final Judgment 
applicable to any consenting defendant shall 
apply to such defendant and its successors, 
officers, servants, employees and agents, 
and to those persons in active concert or 
participation with them who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 


The Association and each of the con- 
senting defendant fabricators are enjoined 
from entering into or adhering to any agree- 
ment or understanding among themselves or 
with any other fabricator in the Western 
States: 

(a) To allocate and divide fabrication 
jobs; 

(b) To fix and adopt a uniform interest 
rate on past due accounts; 


(c) To buy or not to buy foreign rebars 
for fabrication jobs; 

(d) Seeking to prevent any steel mill 
from selling rebars, or seeking to require 
any steel mill to limit its sale of rebars, 
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in the Western States, to any general con- 
tractor or steel warehouse in any of said 


states. 


Vv 


For a period of two years frum the ef- 
fective date of this Final Judgment, each 
of the consenting defendant fabricators 
is enjoined from: 

(a) Urging any steel mill to refrain from 
selling rebars in any of the Western States 
to any general contractor or steel ware- 


house; 


(b) Reporting or complaining to any 
steel mill that'any rebars sold in the West- 
ern States by said steel mills to persons 
other than a fabricator are being or may 
be resold or delivered to a general contractor ; 
provided, however, that nothing in this Section 
V shall prevent said consenting defendant 
fabricators from severally promoting the 
utility of the fabricators’ function. 


VI 


The Association is enjoined from: 

(a) Urging any steel mill to refrain from 
selling rebars in any of the Western States 
to any general contractor or steel ware- 
house; 

(b) Reporting or complaining to any steel 
mill that any rebars sold in the Western 
States by said steel mill to persons other 
than a fabricator are being or may be 
resold or delivered to a specific general 
contractor; 
provided, however, that nothing in this 
Section VI shall prevent the Association 
from promoting the utility of the fabri- 
cators’ function. 


VII 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, 
and on reasonable notice to any consenting 
defendant made to its principal office, be 
permitted, subject to any legally recognized 
privilege and with the right of such de- 
fendant to have counsel present: 


(a) Access, during office hours of such 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such defendant relat- 
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ing to any matters contained in this Final 
Judgment; 

(b) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview officers 
or employees of such defendant, who may 
have counsel present, regarding any such 
matters. 


Upon such written request, any consent- 
ing defendant shall submit such reports 
in writing with respect to the matters 
contained in this Final Judgment as may 
from time to time be necessary to the 
enforcement of this Final Judgment. 


No information obtained by the means 
permitted in this Section VII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such department except in the course of 
legal proceedings in which the United 
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States is a party for the purpose of se- 
curing compliance with this Final Judgment. 


VIII 


Jurisdiction is retained by this Court 
for the purpose of enabling any of the 
parties to this Final Judgment to apply to 
this Court at any time for such further 
orders and directions as may be necessary 
or appropriate for the construction or carry- 
ing out of this Final Judgment, for the 
amendment or modification of any of the 
provisions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


IX 


The effective date of this Final Judgment 
shall be sixty (60) days from the date 
hereof. 


[f 69,902] United States v. Southwest Steel Rolling Mills. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No, 38703. Dated January 17, 1961. 


Case No. 1486 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Conspiracy—Restriction of Sales—Steel Reinforcing Bars—Exclusion of General 
Contractors and Warehouses—Consent Decree.—A steel mill has been enjoined by a con- 
sent decree from agreements with reinforcing steel bar fabricators or mills, other than good 
faith joint ventures, (1) to allocate and divide fabrication jobs, (2) fixing uniform interest 
rates on past due accounts, (3) purchasing (or refusing to purchase) foreign rebars, and (4) 
either attempting to prevent steel mills from selling rebars to general contractors or steel 
warehouses in the Western States or attempting to induce such mills to limit their sales to 
such purchasers. Also, direct refusals to deal or discrimination by defendant mill, as 
described in item (4), would be enjoined, except as to good faith quantity distinctions, or 
where the buyer’s credit or payment schedule is inadequate. However, this last restriction 
is to become effective only if comparable restrictions are imposed upon other non-consent- 
ing steel mill defendants. 

See Combinations and Conspiracies, Vol. 1,  2005.660, 2015.170, and Justice Depart- 
ment Enforcement and Procedure, Vol. 2, J 8421. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, W. D. Kilgore, Jr., 
Baddia J. Rashid, Homer W. Hanscom, Lyle L. Jones, Marquis L. Smith, and William 
B. Richardson, Attorneys, Department of Justice. 


For the defendant: Jack G. Schapiro, of Schapiro & Malamed. 


Final Judgment Against Defendant South- 
west Steel Rolling Mills 


WotLeENBERG, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on Novem- 
ber 23, 1959; and the defendant Southwest 
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Steel Rolling Mills having appeared by its 
attorneys and having filed an answer to the 
complaint denying its substantive allegations 
and any violations of law; and the plaintiff 
and said defendant by their respective at- 
torneys having severally consented to the 
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entry of this Final Judgment without ad- 
mission by any party with respect to any 
issue herein, and the Court having con- 
sidered the matter and being duly advised: 

Now, therefore, before any testimony has 
been taken herein, and upon the consent of 
the plaintiff and said defendant hereto, 

It is hereby ordered and adjudged as 
follows: 

I. 


This Court has jurisdiction of the subject 
matter of this action and of the parties sig- 
natory hereto. The complaint states a claim 
for relief against the defendant Southwest 
Steel Rolling Mills under section 1 of the 
Act of Congress of July 2, 1890, c. 647, 26 
Stat. 209 (15 U. S. C. Sec. 1). 


be 

As used herein: 

(a) “Association” means the defendant 
Western Reinforcing Steel Fabricators As- 
sociation. 

(b) “Western States” means the States 
of Arizona, California, Idaho, Nevada, Ore- 
gon, Utah, and Washington. 

(c) “Rebars” means all types and sizes of 
steel bars and rods used to reinforce con- 
crete work in various types of construction, 
such as buildings, highways, abutments, 
bridges, viaducts, dams, and tunnels. 

(d) “Foreign Rebars” means rebars man- 
ufactured in foreign countries. 

(e) “Fabrication” or “fabricating” means 
the performance of one or both of the fol- 
lowing operations in the Western States: 

(1) Supplying, cutting, bending and shap- 
ing rebars to meet specifications for par- 
ticular construction jobs located in the 
Western States; 

(2) Tying, placing and installing rebars 
at job sites in the Western States. 

({) “Fabricator” means an_ individual, 
partnership or corporation engaged in the 
business of fabrication. 

(g) “Agreement or understanding to al- 
locate and divide fabrication jobs” means 
an agreement that certain fabricators either 
will refrain from bidding on a job, or that 
they will submit high and noncompetitive 
bids, to the end and purpose that a desig- 
nated fabricator will be the only or the 
lowest bidder. Except when constituting an 
integral part of such a plan to allocate and 
divide fabrication jobs, it does not include 
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(a) a bona fide joint venture between or 
among two or more fabricators, or (b) the 
contracting out of a job or parts thereof by 
a successful bidder, either before or after 
the award of a job, to other fabricators 
where the job is of such size or nature, or 
performable at such time, that the success- 
ful bidder in good faith believes that it is 
undesirable to handle the entire job alone. 
(h) “Other defendant mills” means Jud- 
son Steel Corporation, Pacific States Steel 


Corporation, United States Steel Corpora- 


tion, and either Bethlehem Pacific Steel 
Corporation ot Bethlehem Steel Company. 


pie 


The provisions of this Final Judgment 
shall apply to defendant Southwest Steel 
Rolling Mills and its successors, officers, 
servants, employees and agents, and to those 
persons in active concert or participation 
with them who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 


IVE 


Defendant Southwest Steel Rolling Mills 
is enjoined from entering into or adhering 
to any agreement or understanding with 
any other fabricator or with the Association: 

(a) To allocate and divide fabrication jobs; 


(b) To fix and adopt a uniform interest 
rate on past due accounts; 


(c) To buy or not to buy foreign rebars 
for fabrication jobs; 

(d) Seeking to prevent any steel mill 
from selling rebars, or seeking to require 
any steel mill to limit its sale of rebars, in 
the Western States, to any general con- 
tractor or steel warehouse in any of said 
States. 

Ve 


For a period of two years from the effec- 
tive date of this Final Judgment, defendant 
Southwest Steel Rolling Mills is enjoined 
from: 

(a) Urging any steel mill to refrain from 
selling rebars in any of the Western States 
to any general contractor or steel warehouse; 

(b) Reporting or complaining to any steel 
mill that any rebars sold in the Western 
States by said steel mills to persons other 
than a fabricator are being or may be resold 
or delivered to a general contractor; 
provided, however, that nothing in this Sec- 
tion V shall prevent said defendant from 
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severally promoting the utility of the fabri- 
cators’ function. 


NAL 


Defendant Southwest 'Steel Rolling Mills 
is enjoined from: 


(a) Refusing to sell rebars to general 
contractors and to steel warehouses for de- 
livery in the Western States; 


(b) Discriminating in the offering for sale 
and in the sale of rebars for delivery in the 
Western States in favor of fabricators as 
against general contractors and steel ware- 
houses, by making available to fabricators 
prices, terms and conditions of sale not 
made available to general contractors and 
steel warehouses; 


provided, however, that nothing in this Sec- 
tion VI shall be deemed to prohibit de- 
fendant Southwest Steel Rolling Mills from 
refusing to sell to any general contractor or 
steel warehouse for any of the following 
bona fide reasons: 


(1) Quantity ordered is less than 400 tons; 


(2) Order requires delivery of less than 
200 tons per month; 


(3) Quantity or size ordered is not avail- 
able; 

(4) Buyer’s credit or proposed schedule 
of payment does not meet the requirements 
of said defendant’s Credit Department; 


(5) Quantity ordered is so large as to de- 
plete unduly the inventory of said defendant 
or unreasonably disrupt the normal opera- 
tions of the plant of said defendant; 


and provided further that this Section VI 
shall not take effect unless a final judgment 
or judgments containing injunctions similar 
to those contained in this Section VI are 
entered and are in effect as a result of trial 
of this cause against at least one other de- 
fendant mill or by consent of all other 
defendant mills; and this Section VI shall 
become effective on the date that such final 
judgment or judgments become effective 
against such other defendant mill or mills. 


VIL. 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
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shall, oh written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendant Southwest 
Steel Rolling Mills, made to its principal 
office, be permitted, subject to any legally 
recognized privilege and with the right of 
said defendant to have counsel present: 


(a) Access, during office hours of said 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant, relating 
to any matters contained in this Final 
Judgment; 

(b) Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 

Upon such written request, said defendant 
shall submit such reports in writing with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted to this Section VII shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of such De- 
partment except in the course of legal pro- 
ceedings in which the United States is a 
party for the purpose of securing compli- 
ance with this Final Judgment. 


VIII. 


Jurisdiction is retained by this Court for 
the purpose of enabling either of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary Or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


IX. 


The effective date of this Final Judgment 
shall be sixty (60) days from the date hereof. 
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Molinas v. Natl. Basketball Assn. 

[] 69,903] Jacob L. Molinas v. The National Basketball Association Maurice 

Podoloff, Boston Celtics Basketball Club, Inc., Zollner Machine Works, Inc., Minneapolis 

Basketball, Inc., Madison Square Garden Corp., Inc., Philadelphia Arena, Inc., Syracuse 

Professional Basketball Club, Inc., Milwaukee Hawks, Inc., Cincinnati Royals Basket- 
ball Club, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
138-163. Filed January 13, 1961. 
Clayton Act 


Private Enforcement—Causal Relationship—Professional Athlete—Breach of Gam- 
bling Rule as Alternative to Effect of Reserve Clause.—An action for treble damages by a 
professional athlete, alleging violation of the antitrust laws and conspiracy in suspending 
him and refusing reinstatement, failed to show a causal relationship between the reserve 
clause or alleged conspiracy and any injury he might have ‘suffered. The anti-gambling 
rule was reasonable, and the refusal of the league to reinstate him reflected a reasonable 


exercise of its discretion. 


See Private Enforcement and Procedure, Vol. 2, § 9009.350. 
For the plaintiff: Joel H. Weinberg, Abraham L. Shapiro of Counsel, New York, N. Y. 
For the defendants: Colton, Gallantz & Fernbach, George G. Gallantz and Stuart D. 


Wechsler of Counsel, New York, N. Y. 


KAUFMAN, District Judge [Jn full text]: 
Plaintiff, Jack Molinas, is a well-known 
basketball player. In 1953, upon his gradu- 
ation from Columbia University, he was 
“drafted” by the Fort Wayne Pistons, then 
a member of the defendant National Basket- 
ball Association (now the Detroit Pistons). 
Subsequently, in the fall of 1953, he signed 
a contract to play with the Pistons. In 
January of 1954, however, he admitted, in 
writing, that he placed several bets on his 
team, the Pistons, to win. The procedure 
he followed was that he contacted a person 
in New York by telephone, who informed 
him of the “point spread” on the particular 
game in question. The plaintiff would then 
decide whether or not to place a bet on the 
game, The plaintiff admitted that he re- 
ceived some $400 as a result of these wagers, 
including reimbursement of his telephone 
calls to New York. After the plaintiff ad- 
mitted this wagering, Mr. Podoloff, the 
president of the league, acting pursuant to 
a clause (Section 15) in plaintiff’s contract 
and a league rule (Section 79 of the League 
Constitution) prohibiting gambling, indefi- 
nitely suspended the plaintiff from the 
league. This suspension has continued until 
the present date. Since the suspension, 
plaintiff has made several applications, both 
oral and written for reinstatement. All of 
these have been refused, and Mr. Podoloff 
has testified that he will never allow the 
plaintiff to re-enter the league. He has 
characterized the plaintiff as a “cancer on 
the league” which must be excised. 
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In the meantime, plaintiff attended and 
graduated from the Brooklyn Law School, 
and was then admitted to the New York 
State Bar. He has also been playing basket- 
ball for Williamsport and Hazelton of the 
Eastern Basketball League. 


In 1954, shortly after the suspension, 
plaintiff brought an action in the New York 
State Supreme Court, alleging that he had 
been denied notice and hearing prior to the 
suspension, and that there was no authority 
for the indefinite suspension imposed by 
Mr. Podoloff. The court, after a trial, found 
against the plaintiff, holding that since he 
had engaged in reprehensible and morally 
dishonest conduct, he was not entitled to 
seek the aid of an equity court. The court 
also found that even if a hearing was re- 
quired by league rules, it would have: been 
a futile formality in this case, since the 
plaintiff had admitted violations of his con- 
tract and the league rules. An appeal was 
taken to the Appellate Division but was 
subsequently dismissed. 

In the action presently before the court, 
the plaintiff alleges that the defendant Na- 
tional Basketball Association has entered 
into a conspiracy with its member teams 
and others in restraint of trade, and thus 
has violated the anti-trust laws. It is al- 
leged that the operation of the so-called 
reserve clause, by which players are al- 
located among the league teams, and through 
which a team holding a player’s contract 
is given an option to renew it each year, 
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is an unreasonable restraint of trade in vio- 
lation of the anti-trust laws. It is further 
alleged that the suspension of the plaintiff 
by the league, and its subsequent refusal 
to reinstate him, is the result of a con- 
spiracy in violation of these laws. Finally, 
plaintiff charges that the league has, through 
this conspiracy, imposed certain collateral 
restraints upon him, affecting his oppor- 
tunities to play in “exhibition games” against 
league personnel. 

Plaintiff seeks treble damages in the sum 
of three million dolars, an injunction against 
the conspiracies alleged, and reinstatement 
to the league. 

It is well established that the plaintiff has 
the burden of proving, by a preponderance 
of the evidence, that there has been a vio- 
lation of the anti-trust laws which has 
injured him. This burden clearly has not 
been met in the instant case. Plaintiff has 
not established any violation of the anti- 
trust laws which has in any way injured 
him, and thus his compliant must be 
dismissed. 

The law is clear that, in order for a 
private plaintiff in a civil anti-trust suit to 
recover, he must establish a clear causal 
connection between the violation alleged 
and the injuries allegedly suffered. See, 
e. g. Royster Drive-In Theatres, Inc. v. 
American Broadcasting Paramount Theatres, 
Inc. [1959 Trave Cases { 69,377], 268 F. 2d 
246 (C. A. 2, 1959), cert. denied, 361 U S. 
885; Tepler v. Frick [1953 TRapE CASES 
{ 67,482], 204 F. 2d 506 (C. A. 2, 1953); 
Prentice Machinery Co. v. Associated Ply- 
wood Mills, Inc. [1958 TRavE Cases {| 68,930], 
252 F. 2d 473 (C. A. 9, 1958), cert. denied, 
356 U S. 951. With respect to the plain- 
tiff’s contention based on the so-called 
reserve clause, no causal connection what- 
soever has been established between the 
reserve clause and any damage which he 
may have sustained. Plaintiff has not shown 
that he suffered any damage at the time 
he signed his contract with the Fort Wayne 
Pistons, in the fall of 1953, following the 
so-called college draft. It does not appear 
that Molinas was in any way displeased 
over playing for the Pistons, and were it 
not for his suspension in January of 1954, 
it is likely that he would have continued 
to play for them without complaint. Fol- 
lowing the suspension, the refusal of the 
league or its member clubs to deal with 
the plaintiff was clearly due to the sus- 
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pension, rather than the reserve clause. 
These teams would obviously have refused 
to deal with the plaintiff even if the reserve 
clause had never existed. Thus, the plain- 
tiff has not sustained his burden of proof 
on this claim. 


In addition, it seems that the claim based 
on the reserve clause is barred by the 
statute of limitations. Even if the plaintiff’s 
theory of a continuing conspiracy is ac- 
cepted arguendo, the statute of limitations 
begins to run from the date of the last 
overt act in furtherance of that conspiracy. 
See Steiner v. 20th Century Fox Film Corp. 
[1956 Trape Cases J 68,304], 232 F. 2d 190 
(C. A. 9, 1956); Erone Corp. v. Skouras 
Theatres Corp. [1957 Trave Cases § 68,815], 
166 F. Supp. 621 (S. D. N. Y. 1957). In 
the present case, certainly no act subse- 
quent to 1953 causing damage to the plain- 
tiff, involving the operation of the reserve 
clause, has been shown. Thus, the statutory 
period of four years has run. For these rea- 
sons, it is unnecessary for me to reach the 
question as to whether the reserve clause, 
as it Operates in the National Basketball 
Association, constitutes an unreasonable re- 
straint of trade in violation of the anti- 
trust laws. 

With respect to plaintiff's suspension 
from the league in January of 1954, and the 
subsequent refusal by the league to reinstate 
him, plaintiff has patently failed to estab- 
lish an unreasonable restraint of trade 
within the meaning of the anti-trust laws. 
A rule, and a corresponding contract clause, 
providing for the suspension of those who 
place wagers on games in which they are 
participating seems not only reasonable, but 
necessary for the survival of the league. 
Every league or association must have some 
reasonable governing rules, and these rules 
must necessarily include disciplinary pro- 
visions, Surely, every disciplinary rule which 
a league may invoke, although by its nature 
it may involve some sort of a restraint, 
does not run afoul of the anti-trust laws. 
And, a disciplinary rule invoked against 
gambling seems about as reasonable a 
rule as could be imagined. Furthermore, 
the application of the rule to the plain- 
tiff’s conduct is also eminently reason- 
able. Plaintiff was wagering on games 
in which he was to play, and some of 
these bets were made on the basis of a 
“point spread” system. Plaintiff insists that 
since he bet only on his own team to win, 
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his conduct, while admittedly improper, was 
not immoral, But I do not find this dis- 
tinction to be a meaningful one in the 
context of the present case. The vice in- 
herent in the plaintiff’s conduct is that each 
time he either placed a bet or refused to 
place a bet, this operated inevitably to 
inform bookmakers of an insider’s opinion 
as to the adequacy or inadequacy of the 
point-spread or his team’s ability to win. 
Thus, for example, when he chose to place 
a bet, this would indicate to the bookmakers 
that a member of the Fort Wayne team 
believed that his team would exceed its 
expected performance. Similarly, when he 
chose not to bet, bookmakers thus would 
be informed of his opinion that the Pistons 
would not perform according to expecta- 
tions. It is certainly reasonable for the 
league and Mr. Podoloff to conclude that 
this conduct could not be tolerated and 
must, therefore, be eliminated. The rea- 
sonableness of the league’s action is ap- 
parent in view of the fact that, at that time, 
the confidence of the public in basketball 
had been shattered, due to a series of 
gambling incidents. Thus, it was absolutely 
necessary for the sport to exhume gambling 
from its midst for all times in order to 
survive. 

The same factors justifying the suspen- 
sion also serve to justify the subsequent 
refusal to reinstate. The league could rea- 
sonably conclude that in order to effectuate 
its important and legitimate policies against 
gambling, and to restore and maintain the 
confidence of the public vital to its existence, 
it was necessary to enforce its rules strictly, 
and to apply the most stringent sanctions. 
One can certainly understand the reluctance 
to permit an admitted gambler to return to 
the league, and again to participate in 
championship games, especially in light of 
the aura and stigma of gambling which has 
clouded the sports world in the past few 
years. Viewed in this context, it can be 
seen that the league was justified in deter- 
mining that it was absolutely necessary to 
avoid even the slightest connection with 
gambling, gamblers, and those who had 
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done business with gamblers, in the future. 
In addition, conduct resonable in its incep- 
tion certainly does not become unreasonable 
through the mere passage of time, especially 
when the same factors making the conduct 
reasonable in the first instance, are still 
present. At any rate, plaintiff must show 
much more than he has here in order to 
compel a conclusion that the defendant’s 
conduct was in fact unreasonable. Thus, it 
is clear, that the refusal to reinstate the 
plaintiff does not rise to the statute of a 
violation of the anti-trust laws. 


With respect to the alleged “collateral 
restraints’”—those involving various exhibi- 
tion games in which league teams or players 
allegedly refused to play because of the 
plaintiff’s presence—the plaintiff has com- 
pletely failed to establish that any of these 
alleged incidents was the result of any 
conspiracy involving the league or its presi- 
dent, Mr. Podoloff. Once again, it must 
be remembered that the plaintiff has the 
burden of proof, and it is clear that there 
is a complete failure of proof on this issue. 
It was not established that the league or 
Mr. Podoloff, gave any instructions what- 
soever concerning these matters, or that 
any agreement or conspiracy was ever 
entered into. The proof established at most 
that several league owners, coaches or 
players may have felt that it was unwise, 
possibly because of the likelihood of ad- 
verse publicity, to participate in a game, 
in which the plaintiff, an admitted gambler, 
was also involved. This falls far short of 
the conspiracy required to establish a vio- 
lation of the anti-trust laws. 


Thus it is apparent that the plaintiff has 
not presented sufficient proof to make out 
a claim upon which relief may be granted. 
In the view which I take of the case, it is 
not necessary to deal with the contention 
of the defendant based on the alleged gen- 
eral release, or that premised on the doc- 
trine of collateral estoppel. Plaintiff’s com- 
plaint, therefore, must be dismissed. 

The foregoing opinion will constitute the 
court’s findings of fact and conclusions 
of law. 
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In the United States Court of Appeals for the Seventh Circuit. September Term, 
1960. September Session, 1960. No. 12284, Dated January 25, 1961. 


: Petition to Review and Set Aside Order and Decision of the Federal Trade Commis- 
sion, On Remand from Supreme Court, 


Clayton Act 


Price Discrimination—Local Price Cuts—Good Faith Sales Efforts as Defense— 
Changes in Market Shares as Basis for Violation—Although a company making price 
cuts in a local (St. Louis) area increased its share of the market by 5% during the check 
period before and after the cuts, another company had increased its share by about 14%, 
those losing sales had special problems related to product and ownership changes, and 
the company in question remained in last place at all times. Also, the price cuts were 
related to sales difficulties experienced by the defendant company both in national and 
local markets, reflected elimination of increases based on higher costs (which competitors 
had absorbed), and were temporary promotional efforts. Under such circumstances, the 
changes in market shares, not accompanied by any explanation in the record of the effects 
of (a) the increase in the other company’s shares and (b) the special problems of the 
companies losing shares, did not have the effect of showing any present, actual injury to 
competition which would violate Sec. 2(a) of the Clayton Act. 


See Price Discrimination, Vol. 1, 1 3506.627, 3508.546. 


Price Discrimination—Price Reductions in Specific Area—Application of Incipiency 
Doctrine—Necessity for Showing of Improper Present Acts.—Before the Federal Trade 
Commission could be permitted to project the effect of price reductions in a particular 
market area (St. Louis) by a national company, in an attempt to show a potential injury 
to competition which would violate Sec. 2(a) of the Clayton Act, it would be necessary 
to establish that the acts on which the projection is based are tainted or improper. Here, 
the record indicated that while there had been local price reductions and the company had 
obtained a larger share of the market, it had engaged only in proper competitive practices 
and there was no showing of use of income from other areas to offset losses in the par- 
ticular area, or even that there had been any losses (by the company or its competitors) 
in the particular area. “The reliability of [a] projection [of the potential effect of price 
differentials or discrimination upon competition] would depend in part upon whether 
weight is given to the nature of the activity of the party engaged in the alleged discrimina- 
tory action. If it is using its competitive power fairly in the market place and respecting 
the rights of its competitors, then no forecast of future adverse effects on competition based 
on those facts is valid. If, on the other hand, the projection is based upon predatoriness 
or buccaneering, it can reasonably be forecast that an adverse effect on competition may 
occur. In that event, the discriminations in their incipiency are such that they may have 
the prescribed effect to establish a violation of §2(a).” Corn Products Refining Co. v. FTC, 
Sup. Ct., 1944-1945 Trapr Cases 57,363, was distinguished on the ground that while the 
Supreme Court there recognized and approved application of the incipiency doctrine to 
establish a violation, there were also findings of discriminatory practices with actual 
adverse effect on competition and evidence on which to establish an inference of probable 
adverse effect in the future; similarly, other cases cited by the Commission were all found 
to have involved present misuse of economic power or size in connection with local price 
reductions. 


See Price Discrimination, Vol. 1, J 3505.400. 


For the petitioner: Edgar Barton and Edward Wolfe, New York, N. Y., Charles M. 
Price and Robert C. Keck, Chicago, Ill. 


For the respondent: James E. Corkey and Alan B. Hobbes, Washington, D. C. 
Setting aside FTC cease and desist order in Dkt. 6331. 
Before Durry, SCHNACKENBERG and Knocn, Circuit Judges. 


1To dispel some expected confusion, we shall to the above-named respondent as the Com- 
refer to the above-named petitioner as AB and mission. 
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SCHNACKENBERG, Circuit Judge [Jn full 
text]: In reversing our prior decision [1958 
Trape Cases J 69,330], 265 F. 2d 677, the 
Supreme Court, 363 U. S. 536 [1960 TRADE 
Cases § 69,737], at 542, limited the nature 
of its inquiry, because we had held only 
that the threshold statutory element of 


price discrimination had not been established. . 


While the Court concluded that the evi- 
dence warranted the Commission’s finding 
of price discrimination, it explained, at 549, 
that a price discrimination within the mean- 
ing of §2(a)? is merely a price difference, 
and stated, at 550, that the statute itself 
spells out the conditions which make a 
price difference illegal or legal. The Court 
made it plain at 542 that, having held that 
a price difference existed within the mean- 
ing of §$2(a), it was remanding the case 
to this court to consider whether the record 
supported a finding of the requisite competi- 
tive injury, whether AB’s good faith defense 
was valid, and whether the Commission’s 
order was unduly broad. It intimated no 
view upon these aspects of the controversy. 


The Supreme Court, at 553, disclaimed 
any flat prohibition of price differentials, 
recognizing that price differences constitute 
but one element of a §2(a) violation. 


Before the hearing examiner, upon the 
Commission’s conclusion of its case in sup- 
port of its complaint, AB’s counsel moved 
to dismiss the complaint for failure to 
prove “(a) that the alleged practices tended 
substantially to lessen competition * * * 
or to injure * * * competition * * * within 
the meaning and intent of said Section 2(a) 


* * % and (b) that the Commission has 
Dec. 31 June 30 
1953 1954* 
AB 125 16.55 
GB Salts hh 14.4 12.58 
als tathue tte 29.4 32.05 
Gide vans et one 38.9 38 
All Others 48 5.82 
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failed to prove a prima facie case under the 
allegations of the complaint.” 

In denying the motion, the examiner said 
that the Commission had “a mighty slim 
case here as it now stands’, and that he 
was going to hear from AB’s side. He 
then heard AB’s defense and the Commis- 
sion’s rebuttal. The examiner’s initial deci- 
sion, in which he made findings of fact and 
concluded that AB had violated §2(a) as 
charged, was slightly modified and adopted 
by the Commission. 


Having made a painstaking review of the 
record, including all of the evidence upon 
the issue of requisite competitive injury, we 
herein specifically refer to certain facts, be-. 
cause of their significance on this remand- 
ment. 


Section 2(a) makes it unlawful to dis- 
criminate in price 


‘x * * where the effect of such dis- 
crimination may be substantially to lessen 
competition or tend to create a monopoly 
in any line of commerce, or to injure, 
destroy, or prevent competition with any 
person who either grants or knowingly 
receives the benefit of such discrimina- 
tion, or with customers of either of them 
* * *” (Italics supplied.) 


The gains and losses in the shares of 
the St. Louis packagéd beer market com- 
mencing before and ending after AB’s price 
reductions of January 4 and June 21, 1954, 
expressed in percentages of sales as divided 
among AB, Griesedieck Brothers (GB), 
Falstaff, Griesedieck Western (GW) and 
“All Others”, are set forth in the following 
tabulation: 


Mar. 1 July 31 Jan. 31 
1955 1955 1956 * 
39.3 21.03 ES 
48 7.36 6.2 
29.1 36.62 43.2 
Zou 27.78 Z21kS 
3.94 (A 5.8 


* The entire packaged beer sales in the St, Louis market during the six months endin un 
30, 1954 increased 2.7% over the same period for 1953. phony 


This tabulation shows that AB’s over-all 
market increase in the St. Louis market 
area from December 31, 1953 to February 
1, 1956 was 5% of the said market, while 
Falstaff’s was 13.8% thereof. 


In 1953 AB stood in fourth place in the 
St. Louis market and in 1956 it was in 
third place, having displaced GB.t| While 
GW at all dates shown in the table led AB 
in the St. Louis market, with the exception 


a ee ee ee ee ee 


215 U.S. C. A. § 13(a). 


’ The trial examiner found that regardless of 
the cut-off date used, July 31, 1955 or January 
31, 1956, competition was lessened or injured. In 
order to determine the actual effect or competi- 
tion, a statistical period must extend a reason- 
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able time beyond the alleged illegal price re 
duction in order that all factors affecting the 
market may come into play. The tabulation 
becomes more comprehensive. 


*The hearing examiner’s finding reveals: 
GB’s sales were progressively declining in the 
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of March 1, 1955, its relatively low rating 
of 23.1% at that date is explainable by 
unique circumstances’ 


At the hearing before the examiner, coun- 
sel for the Commission made it clear that 
no claim was made that the statutory effect 
on competition resulted from the January 
4, 1954 drop in price by AB. 

Outside of St. Louis, Falstaff had eight 
different breweries and grew from sixth to 
fourth largest brewer in the United States 
from 1954 to 1955; its beer was sold in 26 
states in the West, Midwest, South and 
Southeast. GB was sold in 13 states, and, 
indeed, as was true with each of the other 
beers, it was found that more than three- 
quarters of its sales were outside St. Louis. 
GW was sold in 20 states. 

While AB sells its Budweiser beer through- 
out the United States and has ranked first 
or second in national sales, it has never 
accounted for more than about 7% of such 
sales and is not first in any major market 
in the United States. Rather, competitors 
such as Falstaff, GW and GB dominate 
most markets, just as they dominated St. 
Louis with 82.7% of sales. 


Although the hearing examiner found that 
AB’s position in the St. Louis market had 
increased from sixth to fourth from 1945 
to 1953, the fact is that at all these times 
AB was in last place in St. Louis, the num- 
ber of brewers having decreased from six 
to four by reason of mergers, none of which 
involved AB. 


In the fall of 1953, after an increase in 
costs due to a new wage contract, AB in- 
creased the price of Budweiser 15¢ a case 
in all markets except those in Missouri and 
Wisconsin. In many areas this small in- 
crease was multiplied by wholesalers’ and 
retailers’ markups to $1.20 a case at the 
retail level. 

Despite similar cost increases due to the 
same new wage contracts, a number of 
brewers, including Falstaff and AB’s other 
St. Louis competitors, chose to absorb the 
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increased costs, and did not raise prices 
in any market in which they did business. 
Their right to do so is not challenged. 
However, as a consequence, there was a 
spread between the price of Budweiser and 
the price of other beers in markets other 
than in Missouri and Wisconsin. In some 
cases this spread was created by this in- 
crease, but in most cases a preexisting 
spread was increased. As a result, in No- 
vember and December 1953, AB began to 
suffer severe sales losses in the Midwest 
sales area, supplied by its St. Louis brewery 
—losses as high as 73% in Nebraska, 53% 
in Oklahoma, 58% in Texas, etc. In some 
states AB’s sales were down as much as 
83% below the previous year; and while 
industry sales were down only 8%, AB’s 
sales were more than 35% below the pre- 
vious year. 


AB contends that it was obvious that 
something had to be done to correct the 
situation. The question was what should 
be done. 


AB tried to roll back its price increase in 
one area, Ohio—but found, as it had antici- 
pated, that the retailers and wholesalers 
were unwilling to give up their total addi- 
tional markup of $1.20 per case merely 
because AB reduced its price 15¢ per case. 


The first price reduction in St. Louis 
went into effect on January 4, 1954 and 
amounted to 25¢ per case. This still left 
the price of Budweiser 33¢ higher than the 
prices of its three principal competitors in 
St. Louis. All St. Louis brewers sold 
directly to retailers, and there were no 
wholesalers’ markups to concern them. Fur- 
thermore, AB’s home office was in St. 
Louis, and by a direct effort, it was able 
to convince 85% of the retailers there to 
pass on the price reduction to consumers. 
Thus the problem of wholesalers’ and re- 
tailers’ markups was not present in St. 
Louis as it was elsewhere. Moreover, from 
a freight standpoint, AB was one of the 
few brewers who attempted to sell through- 
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St. Louis market from a share thereof in 1950 
of 18% to 14.4% in 1953. In 1953 it replaced 
the beer it had theretofore been selling with an 
entirely new product which was badly named, 
poorly merchandised, bitter in taste and ‘“‘wild’’ 
—that is with unstabilized air content. AB 
offered the testimony of eleven saloonkeepers 
and storekeepers that this new beer was dls- 
liked by the consumer, with the result that con- 
sumer sales thereof dropped sharply during 
the latter part of 1954. 
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5GW had been progressively losing sales in 
the St. Louis market prior to 1954. Its man- 
agement had been maintaining a highly liquid 
cash position at the expense of renewal or re- 
placement of productive facilities. In October 
1954, GW was sold to Carling Brewing Company 
(a subsidiary of Canadian Brewers, Ltd., which 
owned 18 breweries throughout the United 
States and Canada), at a price which reflected 
the good will to be about one-fifth of realizable 
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out the United States from one or two 
brewing sites. For example, in the area 
served by AB’s single St. Louis brewery, 
Falstaff had seven breweries and intensely 
cultivated the area within about 300 miles 
of each of those seven, resulting in an esti- 
mated annual saving of $1,000,000. If AB 
reduced its price in an area where it had 
no plant, it would have to pay high freight 
costs from St. Louis and compete with the 
regional brewery getting its products from 
a local plant. Accordingly, all four named 
brewers there had at least one local plant 
so that none of them was faced with a 
freight disadvantage. 

While the January 4, 1954 new price was 
in effect, AB also increased its advertising 
expenditures in St. Louis, which theretofore 
had been a fraction of its competitors’ ad- 
vertising. AB also changed its method of 
solicitation and delivery of orders to the 
system used by all of its St. Louis com- 
petitors and changed. the organization of 
its sales force. 


Despite all these changes, AB’s national 
sales continued to decline. Then, on June 
21, 1954, the second price reduction of Bud- 
weiser in St. Louis was made, the new price 
being the same as its three competitors 
had been, and were then, charging for their 
beers, or, as the complaint states, the price 
of beer “exactly matched the established 
price charged for beer” by the St. Louis 
competitors. Jn addition AB continued its 
efforts to solve its sales problem. Early in 
1954, it considered proposals for reducing 
the capacity of its containers. On March 
1, 1955, it marketed a new brand of beer 
to be priced competitively with its dominant 
competitors in the various markets, but this 
beer proved to be a failure. It then raised 
the price of Budweiser 45¢ per case and 
the St. Louis competitors raised their price 
by 15¢ a case, making Budweiser 30¢ higher- 
priced than its competitors. The record 
fails to reveal the fate of a different and 
cheaper beer introduced by AB in August, 
1955: 

1. While it is true that AB’s sales in- 
creased in St. Louis during the period of 
the price reductions,®° a fact which alone 
surely cannot constitute a violation of §2 
(a), nevertheless AB’s competitors still con- 
trolled more than three-fourths of market 
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sales in the twelve months after the price 
of Budweiser was voluntarily increased in 
St. Louis in March, 1955. While Budweiser 
and other premium beers were selling at 
the same price in St. Louis, buyers had a 
greater freedom of choice at the same price 
level and thus the contest for beer sales 
was intensified. 


During the 1954-1955 price reductions, 
AB’s St. Louis competitors continued to 
sell in St. Louis at the same price at which 
they had previously sold. None of them 


‘lost retail customers; each continued to sell 


to the same retailers to whom it had always 
sold; and each continued to sell at the same 
prices at which it had previously sold. Each 
continued to make profits—Falstaff, for ex- 
ample, earned almost $7,000,000 in 1954. 
Each continued to vary its competitive activ- 
ities, e. g., changing the formula of its 
products, changing its labels, varying its 
advertising, offering special price promo- 
tions, entering new markets, etc. 


The record reveals only a temporary shift in 
volume of business among the competitors in 
the St. Louis market. Although AB did at- 
tain a monthly average of 36.6% of sales dur- 
ing the eight months of the second price 
reduction, nevertheless this was not as great 
a share of the market as its leading com- 
petitors obtained before or after the price 
reduction. Whatever position AB obtained 
was temporary; by 1956 its sales had re- 
ceded to 17.5% of the market, whereas 
Falstaff at that time had increased to 43% 
of the market from the 29.4% it had en- 
joyed before the price reductions. 


The examiner expressly found that there 
was no proof that AB used income or profit 
from the rest of its business to stabilize 
losses in St. Louis, or indeed, that there 
were any losses by AB in St. Louis during 
the period of the price reductions. 


AB’s two price reductions were parts of 
an experimental program of sales promo- 
tion in the St. Louis market and the reduc- 
tions were temporary and made necessary 
by competitive conditions. A primary re- 
sult of AB’s price reductions was that ‘the 
consumers of beer in St. Louis enjoyed a 
lower price on Budweiser, since the price 
reductions were passed on to them by the 
retailers. 
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® As indicated, ante 3, AB’s sales increase was 
equal to 5% of the St. Louis market between 
Dec. 31, 1953 and Feb. 1, 1956. 
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While AB’s two price reductions un- 
doubtedly contributed to moderate changes 
in the division of the beer sales in the St. 
Louis market, there was also a causal con- 
nection between those changes and (a) 
GW’s and GB’s special problems, ante 3, 
(b) Falstaff’s gain of 13.8% of the market 
and (c) a 1% gain by “All Others”. 

Considering that the Commission relied 
on a percentage test, no one is able to 
determine from this record how much of 
the losses of AB’s competitors was attrib- 
utable to these special facts as compared to 
any losses resulting solely from AB’s price 
reductions. 


From these undisputed facts we find that 
the Commission failed to prove that AB’s 
price reductions in 1954 caused any present, 
actual injury to competition. 

2. We recognize that the heart of our 
national economic policy is faith in the 
value of competition. The Supreme Court 
has said that, in the Sherman and Clayton 
Acts, as well as in the Robinson-Patman 
Act, Congress was dealing with competi- 
tion, which it sought to protect, and mo- 
nopely which it sought to prevent. Standard 
Oil Co. v. Federal Trade Commission [1950- 
1951 Trape Cases { 62,746], 340 U. S. 231, 
248-49 (1951). 

The use of different prices in different 
markets in the beer industry is, in itself, a 
proper method of competition. This use is 
net in issue here. However, we are con- 
cerned with the question of whether the 
effect of reductions by AB in its established 
prices in only one market may be substan- 
tially to lessen or injure competition and 
thereby violate § 2(a), as contended by the 
Commission. As a preliminary to this ques- 
tion, we have set forth rather fully the facts 
as to what occurred in the St. Louis market. 

The Act is really referring to the effect 
upon competition and not merely upon com- 
petitors. Atlas Building Products Co. v. Dia- 
mond Block & Gravel Co. [1959 TRADE CASES 
{ 69,448], 269 F. 2d 950, 954, 10 Cir. 1959, 
cert. den. 363 U. S. 843. In this respect 
§ 2(a) must be read in conformity with the 
public policy of preserving competition, but 
it is not concerned with mere shifts of busi- 
ness between competitors. It is concerned 
with substantial impairment of the vigor or 
health of the contest for business, regard- 
less of which competitor wins or loses. 
The competition which is sought to be pro- 
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tected by this section is a contest between 
sellers for the buyer’s business, because, 
“competition is, in its very essence, a con- 
test for trade’. United States v. Standard 
Oil Co. of New Jersey, 47 F. 2d 288, 297 
(E. D. Mo. 1931); Balian Ice Cream Co. v. 
Arden Farms Co. [1952 TRAvE Cases { 67.266], 
104 F. Supp. 796, 801 (S. D. Calif. 1952), 
affirmed 231 F. 2d 356, 9 Cir. 1955, cert. 
den. 350 U. S. 991. “Competition * * * is a 
battle for something that only one can get; 
one competitor must necessarily lose.” Sin- 
clair Refining Co. v. Federal Trade Commis- 
sion, 276 Fed. 686, 688, 7 Cir. 1921, affirmed 
261 U. S. 463. “Antitrust legislation is con- 
cerned primarily with the health of the 
competitive process, not with the individ- 
ual competitor who must sink or swim in 
competitive enterprise.” Atlas Building Prod- 
ucts Co. v. Diamond Block & Gravel Co., 
supra, at 954. See also Whitaker Cable Cor- 
poration v. Federal Trade Commission [1956 
TRADE Cases { 68,559], 239 F. 2d 253, 7 
Cir, 1956. 

3. Against this background of established 
law we consider the Commission’s reliance 
on Corn Products Co. v. Federal Trade Com- 
mission [1944-1945 Trane Cases J 57,363], 
324 U. S. 726 (1945). In that case, at 738, 
the Court pointed out 


‘ * * §2(a) does not require a finding 
that the discriminations in price have in 
fact had an adverse effect on competition. 
* * * Tt is enough that they ‘may’ have 
the prescribed effect. * * * the use of 
the word ‘may’ was not to prohibit dis- 
criminations having ‘the mere possibility’ 
of those consequences, but to reach those 
which would probably have the defined 
effect on competition.” 

In Corn Products, a manufacturer of glu- 
cose sold its products to competing candy 
manufacturers having factories in Kansas 
City and Chicago. The sales were only at 
delivered prices, computed by adding to a 
base price at Chicago the published freight 
tariff from Chicago to the several points of 
delivery, even though deliveries were in fact 
made from a factory at Kansas City, as 
well as from its Chicago factory. Thus 
there was included in the price on ship- 
ments from Kansas City a “phantom” 
freight charge unrelated to any proper ele- 
ment of actual cost. Glucose being an in- 
gredient of low-priced candy, the Court 
upheld the Commission’s decision based 
upon an inference of a reasonable probabil- 
ity that the effect of the discrimination may 
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be substantially to lessen competition. It 
also upheld the Board’s finding of discrim- 
ination against Corn Products on a charge 
that, following a price increase, it permitted 
certain favored customers to take delivery 
at former lower prices for periods longer 
than those permitted to other customers, 
and on a charge that Corn Products granted 
certain discounts to favored purchasers of 
its by-products. Also held discriminatory 
was an arrangement by Corn Products with 
one customer for paying advertising ex- 
penditures to promote the use of the former’s 
products in candy manufactured by that 
customer. 

The very nature of the discriminatons 
found against Corn Products showed ipso 
facto an adverse effect upon many of its 
buyers, some of whose competitors received 
the benefits of the discriminations. In addi- 
tion, evidence was introduced to establish 
an inference of a reasonable probability that 
the effect of the discriminations may be 
substantially to lessen competition. This 
was a secondary-line competition case, as 
jistinguished from the case at bar which is 
1 primary-line case. However, Corn Prod- 
tcts is helpful, in considering the case at 
yar, because it recognizes that the statutory 
fect on competition, present or future, 
nust be established to support the Com- 
nission’s order against AB. While a well- 
xrounded finding of substantial actual present 
njury might with other facts be a basis for 
1 finding of a reasonable probability or pos- 
sibility of future adverse effect, we have 
tlready determined, ante 7, that the Com- 
nission’s finding of actual present injury 
s not sustained by the evidence in this record. 


4. In this court, the Commission takes 
he position that this proceeding was designed 
o stop a predatory pricing practice. It 
hereupon attempts to bring our problem 
nto focus by asserting that this is the 
lassic territorial price discrimination set 
orth in its own report to the 74th Con- 
tress. What the Commission identifies as 
eading cases on this subject we shall 
iow discuss. 


In Moore v. Mead’s Fine Bread Co. [1954 
[RADE Cases {[ 67,906], 348 U. S. 115 (1954), 
vlead, which engaged in an interstate bak- 
‘ry business, competed in Santa Rosa, New 
Wexico, with Moore, a local baker. When 


Ks In approving the order, the court of appeals 
nodified it by providing that it would not re- 
uire uniform prices throughout the country 
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the Santa Rosa merchants agreed to pur- 
chase Moore’s products exclusively, Mead 
cut in half the wholesale price of its bread 
in Santa Rosa but not in Texas where it 
also had a bakery. Asa result of this price 
war, Moore was forced out of business. It 
was held that Mead’s price cut was a viola- 
tion of §2(a) of the Clayton Act, as amended. 


In Maryland Baking Co. v. Federal Trade 
Commission [1957 Trapr Cases { 68,681], 
243 F. 2d 716, 4 Cir. 1957, Maryland made 
a price cut of about 25% on an ice-cream 
cone in a limited area where a small com- 
petitor had its only operation. There was 
evidence that the price cut was initiated for 
the purpose of driving the competitor out of 
business and that it thereby lost about half 
of its business in this product. The court 
affirmed a cease and desist order of the 
Commission.” 


In E. B. Muller & Co. v. Federal Trade Com- 
mission [1944-1945 Trape Cases { 57,231], 
142 F. 2d 511, 6 Cir. 1944, the Commission 
found that Muller sold granulated chicory 
to customers in the New Orleans trade area in 
competition with R. E. Schanzer, Inc., its 
only competitor, at or slightly below cost, 
while maintaining higher prices elsewhere 
which enabled the business as a whole to 
show a profit. Much evidence sustained the 
Commission’s finding of a deliberate inten- 
tion on Muller’s part to eliminate Schanzer 
as a competitor by cutting prices in viola- 
tion of the Act. 


In Porto Rican American Tobacco Co. v. 
American Tobacco Co., 30 F. 2d 234, 2 Cir. 
1929, the court held that American, in re- 
ducing its price of cigarettes to that of the 
cheaper brand of Porto Rican, a local 
manufacturer, operated at a loss to punish 
and, if possible, eliminate Porto Rican as a 
competitor, thus violating §2 of the Clay- 
ton Act. 


The Commission cites Balian Ice Cream 
Co. v. Arden Farms Co. [1955 Trape Cases 
7 68,186], 231 F. 2d 356, 9 Cir. 1955, but 
admits that the court there held that Arden, 
in reducing prices in one geographic area 
for the purpose of meeting competition, was 
excused under the meeting competition 
defense. In its supplemental brief on re- 
mand, the Commission again cites Balian, in 
support of a contention which is not rele- 
vant on the point we now discuss. 


nor forbid the respondent making prices in 
good faith to meet competition. 
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The Commission also cites Atlas Building 
Products Co. v. Diamond Block & Gravel Co. 
[1959 TravE Cases { 69,448], 269 F, 2d 950, 
10 Cir. 1959, cert. den., 363 U. S. 843. 
Atlas sold building blocks in the El Paso, 
Texas, market and in the adjoining Las 
Cruces, New Mexico area where it com- 
peted with Diamond, a local firm. Atlas 
lowered its prices in the Las Cruces area 
to a level below the price at which Diamond 
could profitably operate, thereby utilizing 
its “dominant market power for predatory 
ends”. A judgment for Diamond was affirmed. 


Turning now to the situation at bar, we 
find that, there being no showing that AB 
had aid from its other markets * and despite 
a decrease in its national sales,® AB forth- 
rightly met its robust competition in the 
St. Louis market by a multiple-pronged 
program,” which included but was not limi- 
ted to a two-step reduction in its price to 
exactly meet that of its competitors. The 
record affirmatively shows that AB used 
restraint in its competitive efforts. Its con- 
duct was in conformity with the principle 
that competition is the decisive force in the 
market place. That conduct is the antithesis 
of the predatory misconduct condemned 
in the above territorial pricing cases re- 
lied on by the Commission, In each of 
those cases the motive for the price cut was 
vindictive and the effect was punitive. 
There was not even a pretense that the 
price change was incident to a general in- 
tensification of the sales effort, as in the 
case at bar. It was a single lethal weapon 
aimed at a victim for a predatory purpose. 


5. The Commission relies heavily upon find- 
ing 26 in the initial decision of the examiner, 
which includes the following statements : 


“* * * we are here concerned not only 
with actual injury but with potential in- 
jury as well, and there is nothing in this 
record to show that what A.B. did in the 
St. Louis market, could not or would not 
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be done by it, in the future, in other 
markets as well. * * * A.B. has total 
assets of more than twice those of its 
three St. Louis brewery competitors, and, 
selling nation-wide as it does, is able, 
although there is no proof that it did, to 
use income or profit from the rest of its 
business to stabilize losses, if any, in- 
curred in such a price raid. I repeat, 
there is 20 showing that it did, but the record 
shows it could—the potentiality is there. 
* * *”™ (Italics supplied.) 


It is true that the effects of AB’s acts on 
competition might have been different from 
what they actually were and that neverthe- 
less it could be held to account under § 2 
(a) for what actually happened as well as 
the reasonably possible effects thereof.” 
But, to prove the acts themselves, the Com- 
mission was required to adduce evidence of 
what AB did and a finding of a violation 
cannot rest upon a conjecture as to what 
it might do. Potentiality to commit an act 
cannot be used as a substitute for proof of 
the act itself. While it has been said that 
every person has a little larceny in his heart, 
not even a cynic would attempt to procure 
a conviction on that ground alone. Nor are 
we convinced that guilt of an alleged male- 
factor can be proved by only its bigness.” 
The Commission’s argument that the “over- 
all size of the interstate enterprise” of AB 
‘9s significant, for it enables a seller to en- 
gage in area price discriminations without 
fear of severe monetary loss to itself”, is 
met by the examiner’s finding 26, supra, that 
there was no proof that AB had employed 
its size to support its price reductions. 


6. In addition to claiming that it has 
proved actual injury to AB’s competitors 
and competition, the Commission says, in 
effect, that, if it did not succeed in so prov- 
ing, its order should nevertheless be sus- 
tained because “§2(a) does not require a 
finding that the discriminations in price 
have in fact had an adverse effect on com- 


8 Finding 26 of the initial decision. See 


post 12. 

®Its total sales were off more than 1,000,000 
cases in May and 1,500,000 cases in June 1954. 
These followed successive declines in national 
sales for each preceding month in 1954 and for 
November and December 1953. 

10 See ante 5, 6. 

1 The examiner’s language confusingly refers 
to both the alleged acts of AB and the alleged 
effects of those acts. In our comments we shall 
attempt to differentiate between the two. 

22In Federal Trade Commission v. Morton 
Salt Co. [1948-1949 TRADE CASES f 62,247], 
334 U. S. 37, 46 (1948), the court said: 
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‘“* * * we have said that ‘the statute does 
not require that the discriminations must in fact 
have harmed competition, but only that there 
is a reasonable possibility that they ‘‘may’’ have 
such an effect.’ Corn Products Co. v. Federal 
Trade Comm’n [1944-1945 TRADE CASES 
1 57,363], 324 U. S. 726, 724.’’ 

13 If bigness be a disqualification for a firm to 
compete, interesting collateral questions arise, 
such as, how small does a company have to be 
before it has the right to enter into price com- 
petition with its competitors? And how large 
does It have to be before it must stop competing 
in price? 
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petition”, citing, inter alia, Corn Products 
Refining Co. v. Federal Trade Commission, 
supra 8-9, The Commission quotes there- 
from, at 738: 


“*e * * The statute is designed to reach 
such discriminations ‘in their incipiency,’ 
before the harm to competition is effected. 
It is enough that they ‘may’ have the 
prescribed effect. * * *” 


The application in the case at bar of this 
language would require a projection to 
ascertain the future effect of the price re- 
ductions made by AB. The reliability of 
this projection would depend in part upon 
whether weight is given to the nature of 
the activity of the party engaged in the al- 
leged discriminatory action. If it is using 
its competitive power fairly in the market 
place and respecting the rights of its com- 
petitors, then no forecast of future adverse 
effects on competition based on those facts 
is valid. If, on the other hand, the projec- 
tion is based upon predatoriness or bucca- 
neering,” it can reasonably be forecast that 
an adverse effect on competition may occur. 
In that event, the discriminations in their 
incipiency are such that they may have the 
prescribed effect to establish a violation of 
§2(a). If one engages in the latter type 
of pricing activity, a reasonable probability 
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may be inferred that its willful misconduct 
may substantially lessen, injure, destroy or 
prevent competition. However, in this case, 
we find that AB exercised a proper restraint 
in its use of its competitive power, not a 
willful misuse thereof. Thus it cannot be 
said that such a proper use of price reduc- 
tions may produce these adverse results to 
competition any more than it can be log- 
ically maintained that a powerful drug, 
used under a physician’s supervision to 
alleviate human pain, may, if misused, in- 


‘jure or kill a person, 


7. It becomes unnecessary for us to con- 
sider whether AB’s § 2(b) defense * of good 
faith in meeting an equally low price of a 
competitor was valid or its contention that 
the Commission’s order was unduly broad. 


From our review of the entire record and 
for the reasons hereinbefore set forth, we 
conclude that the inferences on which the 
findings of the Federal Trade Commission 
were based are so overborne by evidence 
calling for contrary inferences, as set forth 
in this opinion, that the findings of the 
Commission cannot, on the consideration of 
the whole record, be deemed to be sup- 
ported by substantial evidence. Therefore, 
the cease and desist order issued by the Com- 
mission on September 10, 1957 is set aside. 

Order Set Aside. 


[69,905] Sam Fried v. John A. Kervick, Treasurer of the State of New Jersey, et al. 
In the Supreme Court of New Jersey. September Term, 1960. No. A-49,. Decided 


January 23, 1961. 


New Jersey Gasoline Sales Act 


Unfair Sales Practices—Gasoline—Posting of Prices—Constitutionality.—The provi- 
sions of N. J. S. 56:6-2(e), prohibiting rebates, allowances or ater by ee 
retail dealers which have the effect of sales below the posted price, are constitutional. This 
was the only provision specifically in issue, but the court added: “. . it may be said 
that the ban on rebates and discounts from the posted price has not proved as successful 
as was expected. In this connection it is not amiss to point out that undoubtedly some 
of the discussion in Regal Oil v. State [123 N. J. L. 456 (Sup. Ct. 1939)], Reingold uv 
Harper [6 N. J. 182, 1951], and in the Chancery Division opinion in Sperry & Hutchinson v. 
Margetts [1954 Trave Cases { 67,747, 15 N. J. 203], cast doubt upon the constitutionality 
of the act. Removal of those doubts may provide the panacea.” 


See Sales Below Cost, Vol. 2, J 7111.32, 
For the plaintiff: Edward B. Meredith. 


For the defendants: Murry Brochin, Deputy Attorney G 1 i 
Attorney General of New Jersey. % Pie Wa Wo ie Sameer ae oe 


Francis, Judge [In full text]: Plaintiff 


a Superior Court injunction re ini 
Sam Fried, a retail gasoline dealer, sought : ae ey 


enforcement of N. J. S. 56:6-2(a), (c), (d), 


“The meaningful word ‘‘buccaneering’’ is *%15 U.S.C. A. § 13(b). 


used by the Supreme Court, 363 U. S., at 549. 
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(e), which regulates certain aspects of 
the retail sale of gasoline. The relief sought 
was predicated upon a claim that the statute 
is unconstitutional. The Chancery Division 
found otherwise and granted summary judg- 
ment for the defendant. Plaintiff’s subse- 
quent appeal to ihe Appellate Division was 
certified on our motion prior to argument 
there. 


[Statutory Provisions and History] 


N, J. S. 56:6-2(a) requires retail dealers 
to post certain signs on their pumps or 
other dispensing equipment stating the price 
per gallon of the gasoline sold, which price 
is to include all State and Federal taxes. 
The sign, however, must state, either the 
amount of the taxes included or, without 
specifying the amount thereof, that the taxes 
are included in the price. The subsection 
further provides that sales shall not be 
made at any price other than that posted, 
and that the price when displayed shall re- 
main posted and in effect for not less than 
24 hours. Subsections (c) and (d) impose 
further restrictions with respect to the signs 
or other advertising. Subsection (e), which 
presents the crux of the controversy, says: 


“Ce) No rebates, allowances, conces- 
sions or benefits shall be given, directly 
or indirectly, so as to permit any person 
to obtain motor fuels from a retail dealer 
below the posted price or at a net price 
lower than the posted price applicable at 
the time of the sale.” 


Plaintiff maintains that the sale of gasoline 
at retail is a private business, not one affected 
with a public interest, and for the Legisla- 
ture to single it out for such price control 
is arbitrary and discriminatory and deprives 
it of its property in violation of the due 
process and equal protection clauses of the 
14th Amendment of the United States Con- 
stitution. Although the complaint seeks a 
determination that subsections (a), (c) and 
(d), as well as (e), are invalid, no argument 
is made that the mandate for the posting of 
the signs or with respect to their form or 
size or location as such is unconstitutional. 
For a discussion of the constitutionality of 
subsection (c), see Regal Oil Co. v. State, 
123 N. J. L. 456 (Sup. Ct. 1939). The attack 
in the brief and on oral argument was di- 
rected at subsection (e) alone. 


The record presented on the motion for 
summary judgment showed that plaintiff 
was knowingly engaged in selling gasoline 
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which was within the terms of the Fair 
Trade Act, N. J. S. 56:4-1 to 6, as amended 
L. 1938, c. 165, at less than his posted (and 
fair trade) price. It appeared also that 
94.44% of all the gasoline sold in New 
Jersey by distributors to retailers is sub- 
ject to fair trade price agreements. 


The statute being assailed, N. J. S. 56:6-2 
(e), was adopted by the Legislature on the 
same day as the amendment to the Fair 
Trade Act, L. 1938, c. 165. 1938 Senate 
Journal 679; 1938 Minutes of Assembly 943. 
The similarity of their subject matter, even 
though the latter is general in scope while 
the former is special, renders inescapable 
the conclusion that they are im pari materia, 
at least to the extent that both are reflective 
of the same type of legislative philosophy. 
Cf. Lane Distributors, Inc. v. Tilton [1950- 
1951 TrAbE Cases { 62,858], 7 N. J. 349, 357 
(1951). It is reasonable to believe that 
N. J. S. 56:6-2(e) was intended to comple- 
ment fair trade legislation. Almost conclu- 
sive proof of this fact comes from the 
simultaneous 1938 amendment of the fair 
trade act above described which made the 
act applicable to products sold from vending 
equipment bearing the brand or name of the 
producer. N. J. S. 56:4-5(1). Also, the 
statement on the bill specifies that the pur- 
pose of the amendment is to include within 
the jurisdiction of the act commodities sold 
from vending equipment bearing the trade- 
mark, brand or name of the producer or 
distributor of such commodities. And if 
(as will be discussed hereafter) the police 
power may be exercised as a price control 
measure in some areas, it might with greater 
reason be used to fortify the policy of a 
validly enacted fair trade law. See Ed. 
Schuster & Co. v. Steffes [1940-1943 Trane 
Cases { 56,083], 237 Wis. 41, 295 N. W. 
737 (1941). 


[Public Interest] 


Plaintiff insists that control of the price 
at which he may sell gasoline cannot be 
imposed constitutionally because his busi- 
ness is not vested with a public interest. 
The argument finds support in the Su- 
perior Court, Chancery Division, opinion 
in Sperry & Hutchinson v. Margetts, 25 N. J. 
Super. 568 (1953), involving this statute. 
On appeal, however, although this Court 
affirmed the judgment, decision on the con- 
stitutional issue was expressly withheld. 
Sperry and Hutchinson Co. v. Margetts [1954 
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Trape Cases { 67,747], 15 N. J. 203, 209 
(1954). The notion that the authority 
of a state to regulate prices of commodities 
or services is strictly limited to those busi- 
nesses which are said to be vested with 
a public interest, stems from the traditional 
public utility concept. Such enterprises are 
those which are so operated as to justify 
the conclusion that they have been devoted 
to.a public use and the use thereby in 
effect granted to the public. That is the 
sense in which the United States Supreme 
Court in Williams v. Standard Oil Co., 278 
U. S. 235, 73 L. Ed. 287 (1929), approached 
and condemned the attempt by Tennessee 
to fix the prices at which gasoline could 
be sold within the State. After noting the 
only factual support for the enactment to 
be the widespread use of the product and 
the allegation that such use made it neces- 
sary to the carrying on of commercial and 
other activities, Justice Sutherland, writing 
for a majority, said that gasoline is simply 
an ordinary commodity of trade, “differing, 
so far as the question here is affected, in 
no essential respect from a great variety 
of other articles commonly bought and sold 
by merchants and private dealers through- 
out the country.” Jd, at 240. And he ruled 
for the Court that extensive use of the 
product did not bring the business which 
sold it within the phrase “affected with 
a public interest”, the standard by which 
the validity of price fixing legislation, in 
respect to such a business, must be tested. 
Ibid, and see Ribnik v. McBride, 277 U. S. 
350, 72 L. Ed. 913 (1928). The opinion in 
Wilhams does not suggest in the slightest 
that there were any evils or unfair trade 
practices or conditions associated with re- 
tail sale thereof which so adversely affected 
the public welfare as to warrant the criti- 
cized legislative action as an exercise of 
police power. 


The ensuing years, as pointed out by 
Justice Douglas in Olsen v. Nebraska, 313 
Us S.2236,).8500.. wed. 1305. (49415. saw, 
a great drift away from the restricted view- 
point of the Williams case and Tyson & 
Bro. v. Banton, 273 U. S. 418, 71 L. Ed. 
718 (1927), Ribnik v. McBride, supra, and 
the like, on which it was based. Perhaps 
the clearest example of the trend is found 
in Nebbia v, New York, 291 U. S. 502, 78 
L. Ed. 940, (1934), which sustained regu- 
lation by New York of the resale prices 
of milk, There the Court redefined the 
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phrase “affected with a public interest” 
in the context of such a case to mean 
“in the nature of things * * * no more 
than that an industry, for adequate reason, 
is subject to control for the public good.” 
Id. at 536. It declared with respect to the 
requirement of due process that a state is 
free to adopt whatever economic policy may 
reasonably be deemed to promote public 
welfare, and to effectuate that policy by 
legislation reasonably adapted to that pur- 
pose; also that “if the legislative policy be 


- to curb unrestrained and harmful compe- 


tition by measures which are not arbitrary 
or discriminatory it does not lie with the 
courts to determine that the rule is unwise.” 
Td. at 537. In addition, Justice Roberts, 
writing for the majority, said: 


“Tf the law-making body within its 
sphere of government concludes that the 
conditions or practices in an industry 
make unrestricted competition an inade- 
quate safeguard of the consumer’s interests, 
produce waste harmful to the public, 
threaten ultimately to cut off the supply 
of a commodity needed by the public, 
or portend the destruction of the industry 
itself, appropriate statutes passed in an 
honest effort to correct the threatened 
consequences may not be set aside be- 
cause the regulation adopted fixed prices 
reasonably deemed by the legislature to 
be fair to those engaged in the industry 
and to the consuming public. And this 
is especially so where, as here, the eco- 
nomic maladjustment is one of price, 
which threatens harm to the producer 
at one end of the series and the consumer 
at the other. The Constitution does not 
secure to any one liberty to conduct his 
business in such fashion as to inflict in- 
jury upon the public at large, or upon 
any substantial group of people. Price 
control, like any other form of regulation, 
is unconstitutional only if arbitrary, dis- 
criminatory or demonstrably irrelevant to 
the policy the legislature is free to adopt, 
and hence an unnecessary and unwar- 
ranted interference with individual liberty.” 
Id at. 538, 539: 


See also Sunshine Anthracite Coal Co. v. 
Adkins, 310 U.S. 381, 84 L. Ed. 1263 (1940). 

This Court drew to itself the basic rea- 
soning of the Nebbia case in passing upon 
the legality of retail price control of milk 
(State Board of Milk Control v. Newark 
Milk Co., 118 N. J. Eq. 504 (E. & A. 1935) ), 
and of cigarettes (Lane Distributors, Inc. 
v. Tilton, supra). (Although the latter act 
was invalidated, approval of the price regu- 
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lation was given.) The matter of price- 
cutting, rebates, discounts or selling below 
cost was regarded as a practice which may 
directly affect the welfare of the community 
and therefore within the limits of strictures 
authorized by the police power. Lane Dis- 
tributors, Inc. v. Tilton, supra at 365. It 
was further said that where conditions in 
a business become such that the welfare 
of the public will not be adequately pro- 
tected by unrestricted competition, or if 
it be shown that ruinous and chaotic con- 
ditions may be thus brought about or the 
economic existence of large numbers of 
people is threatened, the lawmakers may 
step in and prescribe appropriate non- 
discriminatory measures of correction or 
control, Jd. at 366. 


[Presumption of Constitutionality] 


Consideration of a claim of unconstitu- 
tionality of a statute as transgressive of 
property rights and the command for equal 
protection of law must be engaged in with 
an awareness of the well-settled principle 
that a strong presumption of conformity to 
State and Federal organic charters attends 
the enactment. The person asserting such 
basic invalidity has the burden of over- 
coming the presumption. Jamouneau v. 
Harner, 16 N. J. 500, 515 (1954), cert. den., 
349 U.S. 904, 99 L. Ed. 1241 (1955). Where 
regulation of a particular type of business 
is involved and the allegation of uncon- 
stitutionality is predicated upon a charge 
of discrimination, courts uniformly sustain 
the law if any reasonably conceivable basis 
exists for separate treatment and if the 
treatment is not arbitrary or unreasonable. 
Robson v. Rodriquez, 26 N. J. 517, 524 
(1958). And it has been said that the 
person making the attack to be successful 
must negative every conceivable basis which 
may reasonably support the legislative ac- 
tion. Dickinson v. Porter, 240 Iowa 393, 
35 N. W. 2d 66, 71 (1948), app. dis., 338 
U. S. 843, 94 L. Ed. 515 (1949). As was 
indicated in the Nebbia case, supra, the 
police power of a state is incapable of 
precise definition and limitation, It de- 
velops by an empiric process and _ its 
boundaries expand to include authority to regu- 
late an evil associated with any business 
which for the public good justifies the par- 
ticular measure of control. The Legis- 
lature is presumed to know the needs of 
the people and it may draw distinctions 
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based upon degrees of evil without being 
arbitrary. Townsend v. Yeomans, 301 U. S. 
441, 81 L. Ed. 1210 (1937). Over 50 years 
ago South Dakota banned as unfair com- 
petition price discriminations in the sale of 
commodities in different sections, commun- 
ities or cities of the state. The United 
States Supreme Court sustained the act, 
holding that if a legislature finds that a 
particular instrument of trade war is being 
used against the public welfare in certain 
cases, it may “direct its law against what 
it deems the evil as it actually exists without 
covering the whole field of possible abuses, 
and it may do so nonetheless that the 
forbidden act does not differ in kind from 
those” against which the particular legis- 
lation does not operate. Central Lumber 
Co. v. South Dakota, 226 U. S. 157, 160, 
97 L. Ed: 164 (1912). 


[Discrimination] 


N. J. S. 56:6-2(e) within its own frame- 
work is not discriminatory; it applies equally 
to all retail gasoline dealers operating in 
the State. Cf. People v. Arlen Service 
Stations, 284 N. Y. 340, 31 N. E. 2d 184 
(1940). All persons in the same situation 
are uniformly affected. Whether they may 
be classified for separate regulation and 
price control depends upon the existence 
in their industry of an actual or potential 
particular evil which justifies application 
of the police power for the public welfare. 
Mention has been made above that the 
act under discussion may be considered as 
complementary to or as fortifying the fair 
trade act. We have no doubt on the basis 
of the chronology of the 1938 amendments 
that they both stem from legislative con- 
cern about unfair competition and unfair 
trade practices. As has been said, 94.44% 
of all gasoline sold at retail is subject to 
fair trade contracts and therefore subject 
to the fair trade act. But even if the history 
of the gasoline industry shows (see infra) 
that breach of such contracts causes an evil 
of greater impact upon the public welfare 
and thus might be deemed to justify addi- 
tional price control in aid of the fair trade 
act, we prefer to treat the presently assailed 
enactment as an individual piece of legis- 
lation. That approach seems advisable be- 
cause N. J. S. 56:6-2(e) (and the remainder 
of the act as well) applies not only to 
fair traded gasoline but also to that sold 
without regard to fair trade contracts. Its 
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application is a general requirement for the 
posting of price signs and for adherence 
to the posted price for at least 24 hours 
whatever the type of gasoline sold at the 
station. Thus the broad question is: are 
there reasonably conceivable actual or po- 
tential conditions associated with a business 
of this nature which are so inimical to the 
public welfare as to justify the control im- 
posed as an exercise of the police power. 


[Comparable Price-Posting Requirements] 


Although the issue has not been raised 


here, we note that in other states a require- 
ment for posting of signs stating the sale 
price of the gasoline has been upheld. Serve 
Yourself Gasoline Stations Ass’n v. Brock, 39 
Cal. 2d 813, 249 P. 2d 545 (1952); State v. 
Hobson, 46 Del. 381, 83 A. 2d 846 (19511); 
State v. Woitha, 227 Iowa 1, 287 N. W. 99 
(1939); People v. Arlen Service Stations, 
supra, Merit Oil Co. v. Director of Division of 
Neces. of Life, 319 Mass. 301, 65 N. E. 2d 
529 (1946); State v. Guyette, 81 R. I. 281, 102 
A. 2d 446 (1954); Annot. 131 A. L. R. 1266 
(1941). The reason for the holding is that 
the mandate represents a proper legislative 
effort to control the practice of deception 
and fraud upon the public with respect to 
the price charged for gasoline. And in this 
connection we find that the statement at- 
tached to Committee Substitute for Senate 
Bill No. 261, which upon adoption included 
N. J. S. 56:6-2(a)-(h), recited the purpose 
to be “to prevent fraud and unfair practices 
in the retail sale of motor fuels.” The New 
York Court of Appeals in People v. Arlen 
Service Stations, supra, regarded the price dis- 
play requirement as a reasonable regulation 
governing the use of property offered for sale 
so as to prevent fraud and imposition on 
the public. Regal Oil Co. v. State, supra, ap- 
pears to be to the contrary. Closely read, 
however, the problem actually presented 
had to do with the right of the station 
operators to display signs in addition to 
those required to be placed on the pumps. 
The additional posting was banned by 
N. J. S. 56:6-2(c) and that subsection alone 
was attacked as imposing unreasonable and 
arbitrary limitations on the operation of a 
private business. The former Supreme 
Court declared the limitation amounted to 
such an unconstitutional interference, say- 
ing that if the legislative purpose in requir- 
ing price signs is to inform the public of 
the price and thus to avoid fraud, additional 
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signs of the same type more prominently 
displayed at places other than the pumps 
would tend to decrease further the possi- 
bility of unfair practices. The opinion con- 
tains some rather broad language which 
plaintiff relies upon in aid of the contention 
that subsection (e) is likewise opposed to 
due process. However, the full sweep of 
the observations cannot be considered as 
controlling in this instance; nor can those 
of similar import appearing in Reingold v. 
Harper, 6 N. J. 182, 190, 191 (1951). More- 
over, both cases were decided without re- 
gard to Nebbia v. New York, and Olsen v. 
Nebraska, supra, which we regard as ex- 
pressive of more appropriate constitutional 
doctrine. 

Another aspect of State v. Woitha, supra, 
is strongly pertinent in this proceeding. 
The Iowa statute involved also prescribed 
the price revealing signs, and, except in 
certain circumstances, forbade deviation 
from the posted price or change in the sign 
for twenty-four hours. The Supreme Court 
of Iowa, adverting to Nebbia v. New York, 
supra, rejected the argument that the deal- 
er’s “sacred right of contract” was impaired 
by such legislation. It pointed out that 
the act did not say at what price the fuel 
must or can be sold, but only that the price 
must be posted and adhered to. By such 
means the legislature, realizing that the sale 
and price of gasoline were all important to 
the people of the State as an aid to trans- 
portation, public and private, was doing no 
more than requiring the seller to play fair 
by selling to all at the same price. 


The Iowa court did not refer to any par- 
ticular legislative history or commonly 
known economic facts beyond the wide- 
spread use of gasoline. The view was taken 
that if the legislative policy is to curb un- 
restrained and harmful competition by 
measures which are not abitrary or dis- 
criminatory, it does not lie with the courts 
to determine that the rule promulgated is 
unwise. Much the same attitude was 
adopted by the Supreme Judicial Court of 
Massachusetts with regard to an enactment 
calling for price sign posting, in Merit Oil 
v. Director of Division of Neces. of Life, 
supra, which simply assumed that “the 
Legislature was motivated by knowledge 
that the sales of gasoline at filling stations 
were being conducted in such a manner as 
to defraud, deceive or mislead the public 
with reference to the prices at which the 
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gasoline was sold.” 65 N. E. 2d at 531. On 
the same subject the Supreme Court of 
Rhode Island in State v. Guyette, supra, said 
that the citizen’s right to pursue a lawful 
business is always subject to such reason- 
able regulation as the state may properly 
impose under the police power in the in- 
terest of public health, safety, morals, con- 
venience or general welfare, and that if “a 
state of facts could exist which would justify 
legislation”, a court would presume that it 
did exist. The opinion pointed out that the 
act was obviously based upon a desire to 
protect the general public from the effects 
of fraudulent misrepresentations, conceal- 
ment and deception in display advertising 
of a commodity which is now required for 
the transportation of the necessities of life 
and of a large portion of the working public. 
Accordingly, the court recognized that the 
use and sale of motor fuel are closely re- 
lated to the public convenience and general 
welfare of the community. 102 A. 2d at 448. 


[Economic Problems Affecting 
the Industry] 


We are inclined to accept the attitude of 
the courts referred to and approve the 
validity of N. J. S. 56:6-2(e) on the basis of 
judicial notice that the sale and use of gaso- 
line have such a close and intimate relation 
to the everyday life of the community that 
unfair sales practices of the nature envisaged 
by the Legislature are subject to regulation. 
See Olsen v. Nebraska, supra, at 246, 247. 
But there are facts of public record, bear- 
ing upon the economics involved, to most 
of which the Attorney General has called 
our attention. According to the Motor 
Vehicle Department there are over 2,400,000 
motor vehicles registered in New Jersey. 
The preamble to the 1952 supplement to 
the act (which added certain additional 
rules regarding the posting of price signs) 
under attack sets forth that the distribu- 
tion and retail sale of gasoline in this State 
produces tax revenue in excess of thirty- 
five million dollars annually and that there 
are approximately 10,000 retail gasoline 
dealers engaged here in that business. It 
contains also the lawmakers’ finding that 
the sale of gasoline at retail “represents an 
integral part of the economic life of the 
State affecting the welfare and prosperity 
of its people”, that “grave economic harm 
to the general welfare may result if certain 
unfair trade practices are permitted and 
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unrestricted” and that such practices “if 
unrestricted will bring about ruinous and 
chaotic conditions threatening the economic 
existence of retail dealers engaged in such 
business.” 


Prior to the adoption of this supplement 
the Report of the New Jersey Gasoline 
Study Commission pursuant to Assembly 
Resolution No. 7 of 1952 to the Governor 
and the Legislature had been submitted. 
Among other things it said: 


“Regardless of the temporary benefits 
of price wars to motorists in the form of 
reduced retail prices, it would appear that 
the consuming public somewhere along 
the line pays for the rather high mortality 
rate among retail dealers and the tremen- 
dous cost of price wars to the major oil 
companies.” At 22. 


Our State has a long history of gasoline 
price wars among retail dealers. The An- 
nual Report of the Motor Fuel Division, 
speaking of the two 1938 Acts referred to 
in this opinion, 1. é., amendment to the fair 
trade act and the act involved in this suit, 
said: 

“The purpose of the act (fair trade 
amendment) along with the act to regu- 
late the retail sale of motor fuels, was to 
overcome the existing chaotic state of 
the retail dealer industry and to assure 
a living wage to all concerned.” At 23. 
(insertion added) 


The Report of the United States Senate 
Select Committee on Small Business on 
Petroleum Marketing Practices in New 
Jersey (84th Congress, 2d Session 1956; 
Report No. 2810) declares: 


“* %* * the State of New Jersey, 
plagued as it has been since 1950 by an 
almost chronic price war, was the market 
in which competitive problems of gasoline 
retailers were most pronounced.” At 2. 


Some of the effects of the “war” were 
described: 


“In general, New Jersey’s gasoline re- 
tailers have been faring poorly during re- 
cent years in maintaining a decent standard 
of living for themselves and their em- 
ployees. The witnesses who appeared 
before your Committee spoke movingly 
of the economic plight in which dealers 
found themselves.” At 14. 

References followed to various specific ex- 
amples of the financial distress of operators 
and their families stemming from the de- 
structive price competition. Included also 
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was testimony of Governor Robert B. 
Meyner of New Jersey concerning his own 
personal acquaintance with the problem. 
He had talked with many dealers who said 
they were practically bankrupt “because 
they thought that the price war would only 
exist for a limited time.” He said also: 


“They find that they are pumping gas- 
oline for a half a cent, or three-quarters 
of a cent, or a cent a gallon, and they have 
worked 12 or 14 or 15 hours a day, and 
they haven’t been able to hire employees, 


or, when they do hire employees, they 


haven’t been able to pay the prevailing 
wage. I don’t think there is any doubt 
but what the retail dealer has suffered 
and gudered very much in the process.” 
At 15. 


The Governor spoke also of reports of peo- 
ple driving into stations where prices had 
been reduced, buying fifty cents worth of 
gasoline and then blocking the entrance and 
exit ways. The Committee found one con- 
clusion to be “unavoidable”: 


“The gasoline price war had reduced 
the dealers to a desperate financial plight, 
from which they were unable to extricate 
themselves. To allow such a situation to 
continue would be to see many fine small 
businesses eliminated from the retailing 
of gasoline in New Jersey.” Pages 14-15. 


We must assume, particularly in view of 
the introducers’ statements appearing on the 
Bills, the various committee reports and 
the preamble of the 1952 supplement to 
N. J. S. 56:6-2.1 to 2.5 that the Legislature 
in enacting Section 2(e) had in mind the 
many problems associated with price wars 
and various unfair and fraudulent practices 
engaged in by dealers in selling gasoline to 
the consuming public. See Townsend v. Yeo- 
mans, supra, at 451-53. Histories similar in 
kind, although perhaps more pervasive in 
degree, were recounted at length by the 
United States Supreme Court in Nebbia v. 
New York, Sunshine Anthracite Coal Co. v. 
Adkins and Townsend v. Yeomans, supra, all 
involving aspects of sale price regulation. 
Such histories are persuasive and aid a court 
in appraising regulatory legislation, although 
actual proof thereof cannot be regarded as 
essential. For example, in West Coast Hotel 
Company v. Parrish, 300 U. S. 379, 81 L. Ed. 
703 (1937), which sustained minimum wage 
for women legislation, the Court took judi- 
cial notice of many economic factors which 
would justify the control exercised. Speak- 
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ing of the absence of specific proof, Chief 
Justice Hughes remarked that “While in 
the instant case no factual brief has been 
presented, there is no reason to doubt that 
the State of Washington has encountered 
the same social problem that is present else- 
where.” Jd. at 399. In O’Gorman & Young 
v: Hariford Fire Ins. Co., 282 U. S. 251, 257, 
258, 75 L. Ed. 324 (1931), which concerned 
the validity of a New Jersey statute regulat- 
ing fire insurance brokers commissions, 
Justice Brandeis observed that: “As under- 
lying questions of fact may condition the 
constitutionality of legislation of this char- 
acter, the presumption of constitutionality 
must prevail in the absence of some factual 
foundation of record for overthrowing the 
statute. It does not appear upon the face 
of the statute, or from any facts of which 
the court must take judicial notice, that in 
New Jersey evils did not exist in the busi- 
ness of fire insurance for which this statu- 
tory provision was an appropriate remedy.” 
See Serve Yourself Gasoline Stations Ass’n 
v. Brock, supra. Finally, as particularly ap- 
plicable to the present argument of plaintiff, 
we should reiterate the assertion of that 
Court in Olsen v. Nebraska, supra, to the 
effect that it is not necessary for the State 
to demonstrate factually that evils exist in 
the retail gasoline business which warrant the 
control imposed. “In the final analysis, 
the only constitutional prohibitions or re- 
straints which respondents have suggested 
for the invalidation of this legislation are 
those notions of public policy embedded in 
earlier decisions of this Court but which, as 
Mr. Justice Holmes long admonished, 
should not be read into the Constitution 
(citations omitted). Since they do not find 
expression in the Constitution, we cannot 
give them continuing vitality as standards 
by which the constitutionality of the eco- 
nomic and ‘social programs of the states is 
to be determined.” 313 U. S. at 246, 247. 


[Constitutionality] 


From the various reports referred to 
above relating to the retail sale of gasoline 
in New Jersey, it may be said that the ban 
on rebates and discounts from the posted 
price has not proved as successful as was 
expected. In this connection it is not amiss 
to point out that undoubtedly some of the 
discussion in Regal Oil v. State, Reingold v. 
Harper, and in the Chancery Division opin- 
ion in Sperry & Hutchinson v. Margetts, cast 
doubt upon the constitutionality of the act. 
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Di Gaetano v. Texas Co. 


Removal of those doubts may provide the 
panacea. 


From all of the above, the conclusion must 
be reached that N. J. S. 56:6-2(e) constitutes 
a reasonable exercise of the police power. 
Plaintiff has not shown to the contrary; 
neither is there anything of which we should 
take judicial notice, nor in the context of the 
subsection of the statute itself, which nega- 
tives the presumption of constitutionality. 
Freedom to contract with respect to the 
retail sale price of gasoline does not mean 


absolute freedom. The constitutional guar- 
anty of such liberty cannot be considered 
as denying to the legislative branch of the 
Government authority to impose those rea- 
sonable safeguards which, in its judgment, 
are necessary to the public welfare. The 
liberty is protected against arbitrary restric- 
tions, not prohibitions established in the 
interest of the community. We find no 
arbitrary or discriminatory restraint in the 
present case. 


The judgment is affirmed. 


[69,906] Marco Di Gaetano and Philomena Di Gaetano v. The Texas Co. 
In the United States District Court for the District of New Jersey. Civil No. 315-59. 


Dated January 23, 1961. 


Hearing on defendant’s motion to dismiss or in the alternative to file a more definite 


statement. 


Sherman and Clayton Acts 


Private Enforcement—Restraint of Trade by Fair Trade Agreements—Adverse 
Decision in State Court as Collateral Estoppel in Federal Suit.—A gasoline dealer charging 
price fixing and restraint of trade against the producer could not base a complaint filed 
in federal court for violation of the antitrust laws on the same facts as those involved in 
a defense presented (unsuccessfully) in a fair trade enforcement action by the present 
defendant. (He had there alleged competition by the producing company, and use of the 
fair trade agreements to eliminate competition between dealers.) Although federal courts 
have exclusive jurisdiction over antitrust actions, to the extent that the facts alleged were 
adjudicated by a state court in a prior action between the same parties the doctrine of 
collateral estoppel prevents their presentation in the later suit. Accordingly, the complaint 
was ordered dismissed but with leave to amend so as to base it on a factual situation not 
existing prior to entry of the enforcement order by the state court, and not a mere con- 
tinuance of that situation. 


See Private Enforcement and Procedure, Vol. 2, J 9010.355. 


Private Enforcement—Parties Plaintiff—Lessor-Owner’s Wife—An antitrust suit 
brought by the lessor-owner of a gasoline station could not be joined as a party plaintiff, 
where she was a non-operating owner and therefore not a person injured in her business 
or property within the meaning of the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, J 9005.55. 
For the plaintiffs: Richard J. Hughes and James J. McLaughlin, Trenton, N. J. 


For the defendant: Katzenbach, Gildea & Rudner, by Samuel Rudner, Trenton, N. J., 
Amzy B. Steed, of Counsel. 


Lane, District Judge [Jn full text]: The 
Court: Gentlemen, I think I am ready to 
give from the bench my conclusions of fact 
and law on this matter. 


[Fair Trade Enforcement Proceedings 
as Background] 


The action of Texas Company v. Marco 
Di Gaetano, trading as Marco’s Service Sta- 
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tion, was filed in the Chancery Division, 
Superior Court, on August 7, 1957 and an 
order for temporary restraint was signed on 
that very day. 

On August 13, 1957 an order for restraint 
pending final hearing was filed and con- 
sented to by the attorney for the defendant 
Marco. On November 6, 1957, attorney for 
defendant Marco filed a motion to dissolve 
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the restraint, and that motion alleges that 
the plaintiff, Texas Company, is in direct 
competition with defendant Marco and other 
dealers for commercial accounts and sells 
and delivers its products to Biter’s Transfer 
and others; that defendant Marco sells the 
plaintiff’s products to both retail and whole- 
sale consumers and also to commercial and 
industrial accounts; that plaintiff has com- 
mercial and industrial salesmen soliciting 
commercial and industrial accounts in com- 
petition with defendant Marco; that plaintiff 


submits annual bids to New Jersey, Fort ° 


Dix, and others, and has sold and delivered 
products to them and still does, and plain- 
tiff has on several occasions, in direct com- 
petition with defendant Marco, weaned away 
commerical accounts that purchased the 
plaintiff Texas Company’s products directly 
from Marco. 

Attached to this motion to dissolve is an 
affidavit of William Di Gaetano, son of 
Marco, who affirms the allegation of the 
motion, and the affidavit of one James M. 
Thomas, who states he has seen plaintiff 
Texas Company’s truck on many occasions 
delivering its products to Biter’s and he 
knows these products have been delivered 
in the company’s trucks and sold directly by 
the company. 

An answering affidavit was filed by J. J. 
Finn, district representative of plaintiff Texas, 
who states in addition to petroleum sales 
to service stations such as Marco’s the plain- 
tiff wholesales such products to other types 
of accounts known as commercial consumer 
accounts, which are entirely different from 
the service station accounts, such as de- 
fendant Marco’s; that a commercial con- 
sumer does not resell the gas but uses it 
himself, whereas Marco resells and delivers 
by hand to passenger automobile tanks; 
that the sales to commercial accounts are 
made by Texas in bulk into the storage 
tanks owned by commercial consumers or 
by the plaintiff; that it is the established 
policy of plaintiff not to solicit or serve 
commercial accounts whose average monthly 
purchases are less than 5,000 gallons of 
gasoline; that plaintiff has only five such 
commercial accounts in Mercer and has 
been supplying the gas requirements of these 
accounts since 1954 and one, Richardson, 
since 1950. 


Another answering affidavit, signed by 
Claude E. Wilson, Texas Company’s gen- 
eral salesman for Central Jersey, in which 
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he describes the Marco gasoline station 
premises and cites the amount of gas sup- 
plied by Texas to defendant during the first 
nine months of 1957. 

A further affidavit is signed by Robert 
Biddle III, who states Biddle Company 
purchases in bulk its gasoline requirements 
from plaintiff Texas, and has never pur- 
chased gas in bulk from defendant Marco, 
and in fact he doesn’t know defendant Marco. 


A further answering affidavit by Herbert 
T. Coombe of Borden-Castanea, who states 
Borden Company, Eastern Division, buys its 
gas in bulk’ and the contracts are on a 
national-regional basis, and that no part of 
their gas has ever been purchased from 
defendant Marco, whom he does not know. 


On the 27th of November, 1957, with 
counsel for both parties appearing, the 
Court signed an order denying the motion 
to dissolve restraint and ordering the inter- 
locutory injunction continued in full force 
and effect. 

Notice of motion for default judgment 
was served upon attorney for defendant and 
final judgment was entered on the 20th of 
January, 1958 ordering defendant Marco 
permanently restrained from selling plain- 
tiff’s gasoline at prices less than the stipu- 
lated retail price as established by plaintiff 
and ordering that defendant Marco pay 
plaintiff taxed costs. 


[Antitrust Suit] 


Now, on April 7, 1959, Marco Di Gaetano 
and Philomena, his wife, filed a complaint 
against the Texas Company in this court, 
alleging a cause of action arising out of 
ohne mee Miller-Tydings, Robinson-Patman 
Z ets: 


In paragraph two of their complaint it is 
alleged plaintiffs are retail dealers located 
in Trenton—then they go on to allege de- 
fendant is a Delaware corporation engaged 
in the business of producing, refining and 
selling petroleum, serving customers in in- 
terstate commerce; that on or about July 7, 
1951 plaintiffs operated a station in Trenton 
under lease with defendant Texas; that on 
or about May 15, 1956 defendant Texas 
exercised lease option extending the term 
for five years. 


It is then alleged that on or about May 
14, 1956 defendant Texas entered a non- 
signer agreement under the New Jersey 
Fair Trade Act fixing adherence to stipu- 
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lated minimum retail prices for gasoline, 
and on or about May 11, 1956, issued a 
notice to all its dealers, including plain- 
tiffs, directing compliance with the stipu- 
lated minimum retail prices; that in addition 
to supplying gasoline to plaintiffs and other 
retail dealers, defendant Texas Company 
also actively solicited, serviced and sold 
gasoline to other consumers in the category 
of industrial, commercial, and institutional 
users, such gasoline being sold by defendants 
directly to such users, and that at all times 
plaintiff actually solicited and sought to sell 
gas to commercial, industrial and institu- 
tional users; that (paragraph 14) with relation 
to said commercial, industrial and institu- 
tional users aforesaid, plaintiff and de- 
fendant were and are in actual competition 
with each other, and the said agreement of 
May 14, 1956 is a violation of the Sherman 
Anti-Trust Act; that the purpose of the 
price-fixing agreement was and is to elimi- 
nate price competition among dealers of 
defendant, and such agreement was and 
continues to be an illegal agreement; that 
on or about September 3, 1958, defendant 
issued to all Texaco dealers in New Jersey 
an amendment to the fair trade agreement 
which provides that the minimum retail 
price is not to apply to sales made by re- 
tailer to employees of producer or: retailer, 
or to government agencies, or to commer- 
cial or industrial concerns or institutional 
establishments. However, in said notice, 
defendant Texaco reaffirmed its insistence 
upon the application of the purported fair 
trade agreement to  individually-owned 
passenger cars used for pleasure; that (para- 
graph 17) from September 3, 1958 to present, 
prices for sale of gasoline of defendant for 
individually-owned passenger vehicles has 
been fixed by defendant and that defendant 
Texas, during all of said period as well as 
the period before said date of September 3, 
1958 and going back to May 14, 1956 was and 
is pursuing a course of conduct including 
sales and solicitation of sales to the owners 
of said types of individually-owned passen- 
ger vehicles used for pleasure. 


Then, further, at all times mentioned 
plaintiffs and others classified as jobbers 
and distributors, all purchased gas for ulti- 
mate resale to consumers, including so-called 
commercial and industrial and institutional 
accounts as well as other ultimate con- 
sumers, and that plaintiffs (customers of 
defendant) are in competition with each 
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other for the resale of defendant’s gasoline 
to all said types of consumers; and that 
(paragraph 19) at all times mentioned, the 
defendant, with knowledge of its service 
station customers, plaintiffs, jobbers and dis- 
tributors are and were in actual competition 
with each other, defendant has discriminated 
and continues to discriminate in respect to 
prices of its gasoline as between plaintiffs 
and said competing jobbers and distributor 
customers; and such unlawful price dis- 
crimination by defendant is~such as to 
substantially lessen competition and is in viola- 
tion of the statutes,—the result, certain 
customers of the plainiffs have been diverted 
and lost to the plaintiffs and plaintiffs’ losses 
from May 14, 1956 to present are some 
quarter of a million dollars. 


Plaintiffs pray that the agreement of the 
defendant in restraint of competition and 
trade be declared as violative of the Sher- 
man and Clayton Acts; that defendant be 
ordered to honor and fill orders of plaintiffs 
in accordance with their contract from the 
practice and customs prevailing in the in- 
dustry and heretofore existing between the 
plaintiffs and the defendant. 


[Wife as Proper Party Plaintiff} 


Gentlemen, there seem to be two ques- 
tions presented for decision today. The first, 
whether or not plaintiff wife is a proper 
party plaintiff, and the second whether or 
not the doctrine of res judicata and collateral 
estoppel applies, and if they do, the extent 
of their application. There would seem to 
be no question the plaintiff wife is not a 
proper party under the case decisions of 
the Third Circuit. She is a non-operating 
lessor-owner and therefore not a person in- 
jured in his business or property within the 
meaning of the anti-trust acts. I refer to 
Harrison v. Paramount Pictures, Inc., et al. 
[1953 Trape Cases { 67,568], 115 Federal 
Supplement 312, 1953 and Melrose Realty 
Company, Inc. v. Loew's, Inc., et al. [1956 
TRADE CASES { 68,358], 234 F. 2d, 1956. 


[Estoppel Based on Fair Trade 
Proceedings] 


The second question cannot be disposed 
of as readily. It involves the extent of the 
doctrines of res judicata and collateral es- 
toppel to a state court judgment brought 
by the Texas Company against the present 
plaintiffs for the enforcement of their con- 
tract under the Fair Trade Act of the State 
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of New Jersey and wherein the defendants 
in that case—plaintiffs herein—raised the 
anti-trust issue as a defense. The leading 
cases on this point are Mercoid Corp. v. Mid- 
Continent Investment Co. [1944-1945 TRabE 
Cases § 57,201], 320 U. S. 661, upon which 
the plaintiffs heavily rely and Singer v. A. 
Hollander & Son, 110 F. Supp. 71, 1952, 
affirmed 202 F. 2d 55 [1953 TrapeE Cases 
§ 67,425], 1953. This Court agrees that 
these cases properly set out the extent of 
the law on this subject. This Court does 


not feel that the Mercoid case upholds the * 


position of the plaintiffs. That case is gov- 
erned by the principle when the second 
cause of action between the parties is upon 
a different claim, the prior judgment is res 
judicata as to those matters in issue and 
determined. 

The Singer case recognizes the principle 
that the Federal Courts are the exclusive 
ones in which to bring an anti-trust action 
and that action is an exclusive federal 
remedy, but as Judge Forman held in the 
district court, the ruling of the state court 
on the questions of law and fact which 
were litigated before it between the parties 
will be regarded as conclusive upon the 
parties in the Federal Court upon the issues 
they purport to decide. 

The Circuit Court’s affirmance of Judge 
Forman would seem to go even further and 
to hold that if the issue of illegality or un- 
reasonable restraint of trade has been raised 
below, it was binding under the doctrine of 
collateral estoppel between the parties in a 
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subsequent suit in the Federal Court to have 
the same questions declared violative of 
Federal anti-trust legislation. 


A close examination of the file from the 
court below and the complaint filed herein 
indicates that the plaintiffs is barred by 
collateral estoppel from bringing this ac- 
tion in regard to the factual situation that 
existed prior to and at the time of the filing 
of the final judgment in the Superior Court 
of New Jersey, January 20, 1958, and as 
to the same factual situation insofar as it 
has continued subsequent to January 20, 
1958. te 


[Amendment of Complaint—Discovery] 


Inasmuch as it appears to plaintiffs that 
there has been an alteration of the factual 
situation since January 20, 1958 and the 
creation of a new set of facts as between 
plaintiff husband and defendant since Janu- 
ary 20, 1958, which new situation is cog- 
nizable under the Sherman and the other Fed- 
eral acts, then plaintiff should file an amended 
complaint limited, strictly limited, to that 
new situation. 


If plaintiff wants to take this opportunity 
to amend, to file such an amended com- 
plaint, I think it should be done within ten 
days hereof and, of course, it would follow 
that there would be no discovery or any 
other proceedings until such time as that 
amended complaint is filed, and such time 
as an attack is made upon it, if your ad- 
versary cares to make such attack. 


[| 69,907] The Philip Carey Manufacturing Co., et al. v. Robert L. Taylor, Judge 
of the United States District Court, Eastern District of Tennessee, Northern Division. 


In the United States Court of Appeals for the Sixth Circuit. No. 14396. Decided 


January 31, 1961. 


On Petition for Writs of Mandamus and Prohibition. 


Sherman and Clayton Acts 


Private Enforcement—Transfer of Venue—Effect of Naming Defendants Not Subject 
to Service—Mandamus as Method of Challenge.—The fact that a civil anti-trust suit 
named as defendants a number of individuals not subject to service (and therefore juris- 
diction of the court) in the district where the suit was filed does not defeat the right to 
transfer the suit to another district in which they were not subject to suit, but where the other 
defendants could have been sued. The court specifically noted that its decision was not 
affected by voluntary dismissal of the defendants improperly named, since the right to 
transfer is to be determined as of the time suit is filed and, therefore, the dismissal could 
not have cured any such defect. Also, a challenge to an order of transfer was held to 
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have been properly raised by petitions for writs of mandamus and prohibition directed to 


the judge. 


See Private Enforcement and Procedure, Vol. 2, { 9008.600, 9008.701. 


For the petitioners: Taft, Stettinius & Hollister, Cincinnati, Ohio, Lederer, Living- 
ston, Kahn & Adsit, Chicago, Ill, Austin, Burns, Appell & Smith, and John M. Gaston, 


Jr., New York, N. Y. 


For the respondent: Peyton Ford, Washington, D. C. 


Before Cecit, WEIcK and O’SuLLivan, Circuit Judges. 


Ceci, Circuit Judge [/n full text]: The 
Philip Carey Manufacturing Company, Lloyd 
A. Fry Roofing Company, The Ruberoid 
Company and Allied Chemical Corporation 
being four of the defendants in a private 
anti-trust suit, viz., Leopard Roofing Company, 
Inc. v. Asphalt Roofing Industry Bureau et al., 
filed in the United States District Court 
for the Eastern District of Tennessee, peti- 
tion this Court for writs of mandamus and 
prohibition. 


The petitioners seek writs directing Judge 
Taylor, District Judge of the District Court 
for the Eastern District of Tennessee, to 
vacate an order entered by him on October 
6, 1960 transferring the civil anti-trust 
action, above mentioned, to the District 
Court for the Southern District of Missis- 
sippi and to prohibit such transfer. 


Leopard Roofing Company, Inc. com- 
menced its action in the District Court in 
Tennessee by filing a complaint on Febru- 
ary 4, 1960. Under order of the court an 
amended complaint was filed March 21, 
1960. In this amended complaint fourteen 
corporations, one trade association organ- 
ized under the laws of New York and 73 
individuals were named as defendants. 


The Asphalt Roofing Industry Bureau, 
the defendant trade association, moved for 
dismissal for want of jurisdiction on the 
ground that it is an unincorporated asso- 
ciation, under the laws of New York, and 
did not do business in Tennessee. The 
court set this motion for hearing on Octo- 
ber 12th. On October 4th the plaintiff filed 
a notice of dismissal of the action as to this 
defendant and G. S. Bryant, its executive 
secretary. Prior to filing the mandamus 
petition, two of the corporate defendants, 
Johns-Manville Corporation and The Lehon 
Company were dismissed from the action. 
On October 6th, the district judge ordered 
a transfer to the Southern District of Mis- 
sissippi, under Section 1404(a) of Title 28, 


Ups. . 
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The suggestion of transfer was first made 
by Judge Taylor in his order of May 26th, 
assigning the case for a pretrial conference 
on August 11, 1960. On August 7th, four 
days before the date for the conference, 
counsel for plaintiff moved for a transfer 
to the Southern District of Mississippi. Ob- 
jections to transfer were made by some of 
the defendants and the matter was heard 
by the court on affidavits of the parties and 
oral arguments of counsel. 


At the time the petition was filed in this 
Court there were twelve corporate and 72 
individual defendants. The individuals were 
officers and employees of the corporations. 
None of the individuals was served with 
summons in the Eastern District of Ten- 
nessee and it is conceded that none could 
be legally served there unless he or they 
voluntarily came into the district. Subse- 
quent to the filing of the petition in this 
Court, the plaintiff gave notice of the volun- 
tary dismissal of the action as to all of the 
individual defendants. 


In this posture of the case, is it subject 
to transfer to another district under Section 
1404(a) Title 28, U. S. C.? That section 
provides “For the convenience of parties 
and witnesses, in the interest of justice, a 
district court may transfer any civil action 
to any other district or division where it 
might have been brought.” 


The question is properly presented in 
this Court by petition for writs of man- 
damus and prohibition. Hoffman v. Blaski, 
363 U. S. 335; LaBuy v. Howes Leather Co., 
352 U. S. 249; Ex parte Peru, 318 U. S. 578; 
Johnson & Johnson v, Picard, 282 F, 2d 
386, C. A. 6. 

District Judge Taylor found, in an opinion 
filed October 6th “It is further of the opin- 
ion that, in the interest of justice, plaintiff’s 
motion to transfer should be sustained and 
the case transferred from Knoxville to 
Meridian, Mississippi.” This is a matter 
that is largely discretionary with the Dis- 
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trict Judge. Norwood v. Kirkpatrick, 349 
U. S. 29, 32; Nicol v. Koscinski, 188 F. 2d 
537, C, A. 6; L. Cy Fuller, Jn. Lumber, Co.; 
Inc. v. Anglin, 244 F. 24°72, C. A. 6, cert. 
denied 355 U. S. 821. We find no abuse of 
discretion on the part of Judge Taylor in 
making the transfer. The right to a transfer 
under the statute is available to a plaintiff 
as well as a defendant. A plaintiff is not 
bound by his choice of forums, if he later 
discovers that there are good reasons for 
transfer. A judge in his discretion may take 


this into consideration in determining if> 


a transfer should be granted. Foster-Mil- 
burn Co. v. Knight, 181 F. 2d 949, C. A. 2; 
Shapiro v. Bonanza Hotel Co., 185 F. 2d 777, 
C. A. 9; 1 Moore’s Federal Practice 1766, 
Sec. 145 (4.-2). 


[Right to Sue in Tennessee as Test] 


The sole question involved here is whether 
this action could have been brought in the 
first instance in the Mississippi district. 


It is conceded that the corporate defend- 
ants were properly sued in the Tennessee 
district and that the action could have 
properly been brought against them in the 
Southern District of Mississippi. Sec. 22, 
hitletS.UesaG: 


Because of a number of conflicting opin- 
ions in the various circuits on the interpre- 
tation of the statute now under consideration, 
the Supreme Court granted certiorari in the 
Blaski case, supra. The purpose and meaning 
of the statute was clarified to a considerable 
extent. Specifically it was there held that 
a defendant could not confer jurisdiction on 
a transferee court by consent. The trans- 
feree court must have been an alternative 
forum wherein the action could have been 
brought in the first instance. 


Notwithstanding the clear statements of 
the Court in the opinion in the Blaski case, 
in deciding the issue before it, it does not 
reach the problem presented by the seventy- 
two individual defendants in the case at bar. 
We find no authority directly in point on 
the question at issue. 

Judge Taylor, in his opinion, said: “Since 
the individual defendants are not before 
this Court, the question whether they could 
have been sued in Mississippi is no longer 
pertinent to the consideration of the motion 
to transfer.” The petitioners claim that 
because the action could not have been 
brought against the individuals in Missis- 
sippi, in the first instance, it cannot be 
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transferred. It is conceded that none of the 
individual defendants could have been sued 
in the transferee court. They were not 
residents of either the transferor or trans- 
feree state. The record indicates that they 
Were apparently made defendants under 
the mistaken belief that they could be 
served, as corporations are, under Section 
Zoe Mitlento, Oa oe ee 


In Ex parte Collett, 337 U. S. 55, 60, the 
Court said: “Section 6 of the Liability Act 
(F. E. L. A.) defines the proper forum; 
section 1404(a) of the Code deals with the 
right to transfer an action properly brought.” 
(Italics added.) 


In Continental Grain Co. v. Barge FBL-585 
et al., 364 U. S. 19, 21, the Court said: 


“Two weeks ago this Court decided in 
Hoffman v. Blaski . . . that this language 
bars transfer of a ‘civil action’ properly 
pending in one District Court to another 
in which that ‘civil action’ could not have 
been brought because the defendant could 
not have been subjected to suit there 
at the time when the case was originally 
filed.” (Italics added.) 


It seems that it is implicit in the considera- 
tion of a case for transfer that it be properly 
brought in the transferor court. 


It is obvious that the action was not 
properly brought against the individuals in 
Tennessee and it is equally obvious that it 
could not have been properly brought 
against them in Mississippi. We conclude 
that Judge Taylor was correct in assuming 
that the individual defendants were not 
before the court. The fact that their names 
were listed as defendants on the complaint 
gave them no status as parties which should 
bar a transfer of the action. 


To permit the transfer under the circum- 
stances of this case is in accord with reason 
and justice. : 


We are asked to declare as a permanent 
rule of construction that one improperly 
joined as a defendant, one against whom a 
suit cannot be brought in the court of origin, 
can defeat a transfer, otherwise legal and 
proper. Such a technical and narrow con- 
struction, if adopted as a rigid rule, might 
be used to defeat the purpose of the statute, 
to allow transfers in the interest of justice, 


[Dismissal of Individual Defendants] 


Counsel for the plaintiff in the District 
Court action claims that since the individual 
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defendants have been dismissed, the question 
has become moot and that there is now no 
bar to a transfer, 


These defendants were dismissed by a 
notice of counsel for the plaintiff presum- 
ably intended to be in accordance with Rule 
41(a)(1) (i) of F. R. C. P. The text of the 
notice 1S 


“Comes plaintiff, Leopard Roofing Com- 
pany, and it appearing that the following 
individual defendants have not been 
served with process, hereby gives notice 
of its voluntary dismissal of this action as 
9 


The rule above referred to reads 


“|. . an action may be dismissed by the 
plaintiff without order of court (i) by 
filing a notice of dismissal at any time 
before service by the adverse party of an 
answer or of a motion for summary judg- 
ment, whichever first occurs, . .. .” 
(Italics added.) 

It was said in Harvey Aluminum, Inc. et al. 

v. American Cyanamid Co. et al., 203 F. 2d 

105, 106, C. A. 2, cert. denied, 345 U. S. 964: 
“However, Rule 41(a)(1) provides for 


the voluntary dismissal of an ‘action’ not 
a ‘claim’; the word ‘action’ as used in the 
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Rules denotes the entire controversy, 
whereas ‘claim’ refers to what has tradi- 
tionally been termed ‘cause of action.’ 
Rule 21 provides that ‘Parties may be 
dropped or added by order of the court 
on motion . . .’ and we think that this 
rule is the one under which any action to 
eliminate Reynolds as a party should be 
taken.” (See also: Weaver v. Marcus, 
165 F. 2d 862, C. A. 4; 2 Barron and 
Holtzoff, Federal Practice and Procedure, 
Sec. 911.) 


We find no order of the court dismissing 
the individual defendants and it is ques- 
tionable whether or not they have been 
properly dismissed. Furthermore, the au- 
thorities indicate that the question of trans- 
fer is to be determined on the status of the 
parties at the time the action is filed. Hoff- 
man v. Blaski, supra; Continental Grain Co. 
v. Barge FBL-585 et al., supra. We have 
therefore not based our conclusion on the 
dismissal of the individual defendants. 

The petition for writs of mandamus and 
prohibition will be dismissed. The order 
of this Court heretofore issued restraining 
the District Court making the transfer is 
hereby vacated. 


[1 69,908] Nash Finch Co. v. Federal Trade Commission, Earl W. Kintner, Robert 
Secrest, Sigurd Anderson, William Kern and Edward T. Tait. 


In the United States District Court for the District of Columbia. Civil Action No. 


2612-59. Dated July 1, 1960. 


Clayton Act 


FTC Enforcement—Cease and Desist Orders—Retroactivity of 1959 Amendment to 
Clayton Act.—The amendment of Sec. 11 of the Clayton Act by P. L. 86-107, July 23, 
1959, did not govern or apply to cease and desist orders issued by the Federal Trade 


Commission under the Clayton Act before the date of enactment. 
See FTC Enforcement and Procedure, Vol. 2, J 8801.005. 
For the plaintiff: Edward F. Howrey, William Simon and Robert L. Wald, Wash- 


ington, D, C. 


For the defendants: Oliver Gasch and Robert Asman. 


(FTC Dkt. No. 4389). 
Final Judgment 


McGarraGHy, District Judge [Jn full 
text]: This cause coming on to be heard 
upon the plaintiff’s complaint, as amended, 
and defendants’ answer, and upon plaintiff's 
Motion for Summary Judgment or in the 
alternative for judgment on the pleadings, 
filed April 12, 1960, and upon defendants’ 
Cross-Motion for Summary Judgment or 
in the alternative for judgment on the plead- 
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ings or in the alternative to dismiss the 
complaint; and 

The Court having considered the Motion 
and Cross-Motion and the memoranda in 
support of said motions filed by the respec- 
tive parties, and having heard oral argument 
thereon, and being fully advised in the 
premises: 

Finds that Public Law 86-107, enacted 
July 23, 1959, as an amendment to Section 
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11 of the Clayton Act (Act of October 15, 
1914; 15 U. S. C. 21), is not applicable to, 
and does not govern, cease and desist 
orders issued by the Federal Trade Com- 
mission under the Clayton Act prior to 
July 23, 1959; 

Finds that the plaintiff is entitled to 
Summary Judgment herein and that its 
aforesaid Motion for Summary Judgment 
should be granted; and 

Finds that the defendants are not entitled 
to Summary Judgment herein nor in the 
alternative to judgment on the pleadings 
nor to dismissal of the complaint, and that 
their Cross-Motion should be denied. 

It is therefore ordered that plaintiff’s 
Motion for Summary Judgment, filed herein 
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on April 12, 1960, be and it is hereby 
granted; and this Court does hereby enter 
its Judgment that said Public Law 86-107, 
the Act of July 23, 1959, is not applicable 
to and does not govern Clayton Act orders 
issued prior to the enactment of said Act, 
and is not applicable to the cease and desist 
order issued by the Federal Trade Commis- 
sion on January 6, 1957, against the de- 
fendant Nash-Finch Company. 


It is further ordered that the defendants’ 
Cross-Motion for Summary Judgment or in 


‘the alternative for judgment on the plead- 


ings or in the alternative to dismiss the 
complaint be and it is hereby denied. 


[1 69,909] Wray Equipment Corp. v. Westinghouse Electric Corp.; Wray Equip- 


ment Corp. v. Ald New York, Inc. 


In the United States Court of Appeals for the First Circuit. Nos. 5682 and 5683, 


respectively. Dated February 2, 1961. 


Appeals from the United States District Court for the District of Massachusetts. 


McCartxy, Judge. 


Sherman and Clayton Acts 


Private Enforcement—Trial—Evidence—Deposition Used to Refresh Memory.—A 
deposition taken several years before trial, and used to refresh the memory of a witness 
who stated that apart from the deposition he had no recollection of the statements or 
conversation referred to therein, was not itself admissible as evidence. 


See Private Enforcement and Procedure, Vol. 2, { 9014. 


For the appellant: John M. Hall, Rhodes G. Lockwood, and Choate, Hall & Stewart 
for Westinghouse Electric Corp.; Douglas L. Ley, Elliott V. Grabill, Nathaniel J. Young, 
Jr., and Grabill, Ley & Mason for Ald New York, Inc., all of Boston, Massachusetts. 


For the appellee: James M. Malloy, Ralph Warren Sullivan, and Morton Myerson, 


Boston, Massachusetts. 


Before Woopsury, Chief Judge, Harrican, Circuit Judge, and Jurian, District Judge. 


Opinion of the Court 


HartTIGAN, Circuit Judge [In full text]: 
These are appeals from a judgment of the 
United States District Court for the Dis- 
trict of Massachusetts entered for plaintiff 
on March 25, 1960. 

Plaintiff-appellee, Wray Equipment Corp., 
sued Westinghouse Electric Corporation 
(Westinghouse) and ALD New York, Inc. 
(ALD) for treble damages under the Sher- 
maneand wClaytons ActS;ml om UssSeeC. ou 
et seq., alleging that the defendants and 
various co-conspirators had conspired and 
were conspiring to monopolize and un- 
reasonably restrain interstate trade and 
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commerce in half-hour launderette machin- 
ery and equipment, and that by various 
acts done in furtherance of this conspiracy 
plaintiff had been injured in its business. 


The plaintiff alleged that the conspiracy 
and acts in furtherance of it included: (1) 
an agreement between Westinghouse and 
ALD that Westinghouse would not sell 
its nine pound laundry machines to any 
launderette machinery distributor other than 
ALD and that ALD would purchase nine 
pound machines only from Westinghouse; 
(2) pursuant to the agreement and with 
the approval of ALD, Westinghouse re- 
fused to sell its nine pound machines to 
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plaintiff at any price; (3) with the approval 
of Westinghouse, ALD refused for several 
months to sell nine pound machines to 
plaintiff at a price lower than that charged 
individual launderette operators and sub- 
sequently ALD refused to sell nine pound 
machines to plaintiff at any price; (4) with 
the approval of Westinghouse, ALD used 
its exclusive right to distribute Westing- 
house nine pound machines to cause pro- 
spective launderette operators desiring these 
machines to purchase from ALD their en- 
tire requirements of twenty-five pound laun- 
dry machines, dryers, etc.; (5) with the 
approval of Westinghouse, ALD used its 
exclusive right to distribute the Westing- 
house nine pound machine as the basis for 
threatening manufacturers of twenty-five 
pound machines, boilers, dryers, etc. with 
a boycott if they did not discontinue mak- 
ing sales to the plaintiff. Plaintiff alleged, 
inter alia, that as a result of the conspiracy 
and the acts in furtherance of it, (1) plain- 
tiff had been prevented from making sales 
of Westinghouse nine pound machines to 
launderette operators; (2) plaintiff had been 
prevented from making sales of boilers, 
dryers, etc. to launderette operators who 
desire to use Westinghouse nine pound 
machines; (3) manufacturers of the asso- 
ciated equipment have refused to sell to 
plaintiff and have refused to meet shipping 
commitments on machines already sold 
to plaintiff. 

The case was tried by the district court 
sitting without a jury. An unnecessarily 
protracted trial of twenty-eight days was 
held during which a great deal of evidence 
was received by the court over the objec- 
tion of the defendants. The district judge 
announced several times that in order to 
conduct the trial expeditiously he would re- 
ceive the evidence but that it was subject 
to a motion to strike to be made at the 
conclusion of the trial. Motions to strike 
were made by the defendants at the close 
of the evidence. In the preface to its find- 
ings of facts and conclusions of law the 
lower court stated: “Defendant ALD sub- 
mitted a Motion to Strike, which is denied.” * 

The court made findings of facts and 
conclusions of law that plaintiff was en- 
titled to recover treble damages under the 
Sherman and Clayton Acts and entered 
judgment for the plaintiff. 


1 The record does not contain any disposition 
by the court of defendant-Westinghouse’s mo- 
tion to strike certain evidence from the record. 
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Defendants in their appeals specify nu- 
merous errors, but we do not believe it 
is necessary to discuss all of them in the 
disposition which we make of this case. 


[Deposition to Refresh Memory] 


We believe that the district court erred 
prejudicially by failing to grant defend- 
ants’ motions to strike certain evidence 
objected to by the defendants. The presi- 
dent of Hoyt Manufacturing Corp., Harry 
Hoyt, was called as a witness by the plain- 
tiff to testify in connection with an alleged 
attempt by ALD to have Hoyt Manufac- 
turing Corp., a manufacturer of dryers, 
slow down delivery of a dryer to plaintiff. 
When Hoyt was asked at the trial if de- 
fendant ALD’s employee Rowan had spoken 
to him about an order from plaintiff, Hoyt 
replied that he had no recollection of such 
a conversation. Plaintiff’s counsel then asked: 
“Do you recall testifying on deposition in 


this case .?” Hoyt replied: “I recall 
making a deposition, yes sir.” Plaintiff's 
counsel then read from the deposition, 


stating he was so doing for two purposes, 
to refresh the witness’ recollection and to 
indicate a prior inconsistent statement. At 
the conclusion of the reading, plaintiff's 
counsel asked Hoyt: 


“Q. Do you recall so testifying, Mr. 
Hoyt? 

A. If that is my deposition, I do. 

Q. The statements you made there are 
true? 

A. They would be yes, sir.” 

On cross-examination Hoyt was asked: 

“XQ. Do you have any memory now 
of the conversation you had with Mr. 
Rowan? 

A. Other 
shows. [sic] 

XQ. Did Mr. Rowan make any sug- 
gestions to you that the shipment to Wray 
Equipment Company be delayed? 

A. I do not recall.” 

Earlier in his testimony when Hoyt was 
questioned by plaintiff’s counsel in regard 
to the delay of shipment he said: 

“Q. You have no recollection of these 
transactions, independent of the docu- 
ments I must show you? 

A. No, I haven’t. I haven’t had access 
to them. It has been, what, four or five 
years? 


than what the deposition 
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Q. You do recall that you testified at 
some length about these transactions? 


A. Ido. 

The Court: You knew you were going 
to be a witness here? 

The Witness: Yes, sir. 

The Court: You knew you had an- 
swered some questions by way of deposi- 
tion? 

The Witness: Yes, sir. 

The Court: Did it occur to you it 
would have been a good idea to refresh 


your recollection on the questions that - 


you were asked in the deposition, at the 
time it was taken, when you knew you 
were going to be here? 

The Witness: Mr. Malloy [counsel for 
plaintiff] said that he would have the 
deposition here.” 


In the deposition read during the trial Hoyt 
had stated: “That was one of my reasons 
[for delaying the plaintiff’s order]. I tried 
to exercise a certain amount of prudence. 
If a man is going to hold me up, I am not 
going to find out whether he has a real 
bullet in his gun.” The district judge in 
commenting on this testimony recognized 
that Hoyt was not testifying from his pres- 
ent recollection and said: “Figuratively 
speaking, someone put a gun to his head... 
He [Hoyt] gave an answer four and a half 
years ago, and he very frankly and honestly 
said: ‘If I gave that answer under oath, 
my memory then was better than now, and 
that is the answer’ and that is what I would 
expect a good citizen tosay .. .” 


[Admissibility of Deposition] 


The cases are clear, however, that a depo- 
sition used in an attempt to refresh the wit- 
ness’ recollection is not itself admissible as 
evidence. See U. S. v. Socony-Vacuum Oil 
Co. [1940-1943 Trapve Cases { 56,031], 310 
U. S. 150, 234 (1940); 5 Wigmore, Evidence 
§ 1415 (3d ed. 1940). When a witness is 
unable to recall a past transaction, the ma- 
jority of the cases do not allow a prior 
statement of the witness concerning that 
transaction to be introduced as a prior in- 
consistent statement. See Corsick v. Boston 
Elevated Ry., 218 Mass. 144, 105 N. E. 600 
(1914); 3 Wigmore, Evidence § 1043 (3d ed. 
1940). We believe that the district court 


? Wigmore states that the basis of this exclu- 
slon is the possibility of improper testimonial 
effect being given to the prior statement. The 
instant case presents a forceful example of this 
danger. 
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erred in receiving the deposition of plain- 
tiff’s witness Hoyt. The incorporation of 
Hoyt’s gun figure of speech from his deposi- 
tion in the court’s opinion as well as fre- 
quent references to it by the court during 
the trial indicates that defendants were prej- 
udiced by the admission into evidence of 
the deposition. 


[Reading Related Parts of Deposition] 


There is another matter which arose dur- 
ing the trial that warrants comment because 
it may be met again in a new trial. Parts of 
several other depositions were properly ad- 
mitted and read into evidence by plaintiff’s 
counsel. When counsel for the defendants 
sought then to have introduced other parts 
of these depositions relevant to those read 
into evidence, relying on F. R. Civ. P. 26(d) 
(4), the district court refused to allow such 
procedure. The court indicated that defend- 
ants could introduce the desired parts at a 
later time? 


We have been directed to no cases bear- 
ing directly on this point. Rule 26(d)(4) 
provides: 


“If only part of a deposition is offered 
in evidence by a party, an adverse party 
may require him to introduce all of it 
which is relevant to the part introduced, 
and any party may introduce any other 
parts.” 


The rule provides a method for averting, 
so far as possible, any misimpressions from 
selective use of deposition testimony. The 
opposing party is entitled under the rule to 
have the context of any statement, or any 
qualifications made as a part of the depo- 
nent’s testimony also put into evidence. We 
believe that the spirit of the rule dictates 
that the opposing party should be able to 
require the introduction of the relevant 
parts of the deposition testimony at least at 
the conclusion of the reading of the deposi- 
tion. In the instant case the supplementary 
relevant testimony authorized by the rule 
was separated by more than 1,000 pages of 
transcript from the deposition testimony 
introduced by the plaintiff. It seems to us 
that such wide separation of the relevant 
parts of a deposition unduly impedes the 
orderly consideration of the deposition tes- 
timony, even in a non-jury case. 


* Toward the end of the trial the plaintiff's 
counsel offered the parts read by defendants’ 
counsel as part of plaintiff’s case and the court 
so noted. We do not believe that this step 
obviated the defect pointed out below. 
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We conclude from a careful reading of 
the record of approximately 2,000 pages 
that the trial judge was prejudiced in 
favor of the plaintiff. Several indications of 
this prejudice are manifest in his “cross- 
examination” of certain of the defendant’s 
witnesses. Perhaps his prejudice was a re- 
sult of Hoyt’s reference to a gun in his 
deposition, which appears from the record 
to have made an extreme and unreasonable 
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impression on the trial judge. Whatever 
the cause, the court’s prejudicial attitude 
warrants a new trial before another judge. 


We express no opinion on the merits of 
this case. 


Judgment will be entered vacating the judg- 
ment of the district court and remanding the 
case for a new trial consistent with this 
opinion. 


[7 69,910] United States v. Aluminum Co. of America and Rome Cable Corp. 
In the United States District Court for the Northern District of New York. Civil 


No. 8030. Filed November 8, 1960. 


Case No. 1512 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Government Antitrust Suit—Discovery—Sales and Production Figures of Defendant’s 
Competitors.—Defendants were entitled to obtain, through interrogatories, sales and 
production figures for specified products and periods which had been requested and 
obtained by the Government from competitors “in confidence,” but subject to change by 
court order and presumably with the expectation they would be used at the trial. The 
court expressed the opinion that in view of present availability of business statistics 
through investigating agencies, information of this type is no longer truly confidential, 
hence little harm could be done by its disclosure. Also, since defendant is entitled to test 
the basis of the information, it would not be proper to withhold the names of the com- 


panies involved. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.600. 


For the plaintiff: Theodore F. Bowes, U. S. Attorney, Syracuse, N. Y., Samuel Karp, 
Edna Lingreen and Michael H. Gottesman, Attorneys, Department of Justice, Washing- 


ton, D. C. 


For the defendants: Bergson & Borkland, Herbert A. Bergson, of Counsel, Washing- 
ton, D. C., Ferris, Hughes, Dorrance & Groben, Robert Groben, of Counsel, Utica, N. Y. 


Hearing Upon Plaintiff’s Objections 
to Interrogatories 
Memorandum- Decision 

BRENNAN, Judge [Jn full text]: This is 
an anti-trust action. The burden of the 
complaint is to the effect that the acquisition 
by Aluminum Company of America of the 
stock and business assets of the Rome 
Cable Corporation may lessen competition 
or tend to create a monopoly in violation 
of Section 7 of the Clayton Act. The litiga- 
tion gives every indication of being complex 
in the issues involved, complicated and 
lengthy in the evidence to be produced. 
The items of commerce involved apparently 
consist of aluminum and copper products. 

In its pretrial preparation, the defendants 
have propounded to the plaintiff a number 
of interrogatories designed to obtain infor- 
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mation as to the details of the production 
and distribution of the items which make 
up the line of commerce involved and to 
ascertain the basis of the plaintiff’s conten- 
tion. The plaintiff has objected to a number 
of such interrogatories and such objections 
have been disposed of upon the hearing 
except as to two of said interrogatories, 
decision upon which was reserved. 


[Sales and Production Figures Obtained 
“in Confidence’ | 


Concisely stated, the two interrogatories 
involved here—to wit: 2(e) (ii) and 5(d) (ii) 
—request that plaintiff furnish to the de- 
fendants the quantity and dollar value of 
wire and cable products of various com- 
panies manufacturing such products for 
stated time periods. The companies, whose 
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production and sales figures are sought are 
not parties to this action. The background 
of the interrogatories will be briefly stated. 


In August 1960, the plaintiff submitted 
in letter form a questionnaire to a number 
of companies manufacturing the products, 
above referred to. The questionnaire so- 
licited information from each such manu- 
facturer as to production and sales figures 
of the above products during certain time 
intervals. It appears that information has 
been received by the plaintiff from many 
of the companies from which same was 
requested as above and it is this information 
which the defendant seeks by the above 
interrogatories. 


The letter questionnaire contained the 
following statement—“These requests are 
made with the understanding that the data 
and information furnished in compliance 
with this letter will be received on a con- 
fidential basis and will not be disclosed 
without prior notice to you”. It is this 
court’s understanding that all of the parties 
furnishing the requested information to the 
plaintiff have been advised by the plaintiff 
of a hearing upon the objections to the 
interrogatories and have been invited to 
express their views as to the propriety of 
the release to the defendants of the informa- 
tion received in accordance with the lan- 
guage of the interrogatories. One such 
company appeared by counsel at the hearing 
and voiced oral objection to the disclosure 
of the information submitted by his client. 
Counsel for another company has written 
this court relative thereto. Each of such 
companies, through their representatives, voiced 
their objections to the disclosure of the 
information substantially upon the ground 
that same was furnished in confidence and 
its disclosure would have an adverse com- 
petitive impact upon them. 


[Relevancy-Trial Use] 


That the evidence of production figures 
obtained as above is relevant to the issues 
here is not disputed, and the intent of the 
plaintiff to use same upon the trial seems 
to be conceded. The Government takes 
the position that it has not violated its 
agreement with the neutral companies be- 
cause it has given them notice that the 
information received may be disclosed under 
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the order of the court. It is difficult to 
understand how the evidence could be used 
on the trial without disclosing the names 
and production figures of each of said com- 
panies. “Such compilations of data can be 
adequately appraised and weighed only if 
their foundations can be tested”. (U. S. 
v. Swift & Co. [1959 Trave Cases { 69,457], 
24 F. R. D. 280 at 283.) It is suggested 
that a protective order could be made 
whereby the production figures of each 
company could be disclosed as required by 


. the interrogatories but that the name of the 


company could be withheld. The decisions 
in Caldwell-Clements Inc. v. McGraw-Hill 
Pub. Co. [1952 Trape Cases { 67,261], 12 
F. R. D. 531; American Oil Co. v. Pennsyl- 
vania Pet. Prod. Co., 23 F. R. D. 680; Melori 
Shoe Co. v. Pierce & Stevens Inc., 14 F. R. D. 
346 have been examined but the protective 
orders, referred to therein, would seem im- 
practical under the conditions that exist 
here. The defendants and their experts 
should not be deprived of the full oppor- 
tunity to test the foundations of such data. 


The problem involved here may well rest 
upon the rationale in the decisions in U. S. 
v. Swift & Co. [1959 Trape Cases { 69,457], 
24 F. R. D. 280 and U. S. v. Continental Can 
Co. [1958 TravE Cases 7 69,082], 22 F. R. D. 
241. The contentions advanced here are 
substantially the same as those advanced 
in the above authorities, the rationale of 
which this court adopts. 


[Absence of Harm from Disclosure] 


Any prejudice or harm to be occasioned 
by the companies answering the question- 
naire seems more theoretical than practical. 
The purpose of the action is to protect the 
public interest which definitely includes the 
interest of defendants’ competitors. Ap- 
proximate business statistics are available 
through investigating agencies and this court 
is of the opinion that under present business 
conditions production and sales figures are 
not a well kept secret from business com- 
petitors. The fact that only two companies 
objected to the disclosure of the information 
is some indication that the harm resulting 
from the disclosure is minimal. The objec- 
tions to the two interrogatories, which are 
the subject of this decision, are overruled, 
and it is 

So ordered. 
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[7 69,911] United States v. Aluminum Co. of America and Rome Cable Corp. 


In the United States District Court for the Northern District of New York. Civil 
No. 8030. Filed November 17, 1960. 


Case*No. 1512 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Government Antitrust Action—Production of Documents—Attorney-Client Privilege 
—Presumption from Inquiry by Attorney—Effect of Disclosure to Non-legal Personnel.— 
In ruling on application of attorney-client privilege as to a number of documents, the 
court held that privilege applied to facts given in submission of a question to counsel for 
a legal opinion, or in response to an inquiry from counsel. It is not necessary that the 
attorney state that the facts are needed for an opinion, the inquiry or opinion need not 
relate to a future transaction, and disclosure of the opinion to non-legal personnel of the 
recipient does not destroy the privilege. However, when an independent inquiry from 
non-legal personnel is made for the same facts as those asked for by the attorney, the 
response to the non-legal inquiry is not privileged, even though it may be given by for- 


warding a carbon copy of the reply to the attorney. 
See Department of Justice Enforcement and Procedure, Vol. 2, {| 8225.600. 


For the plaintiff: Theodore F. Bowes, U. S. Attorney, Syracuse, N. Y., Samuel Karp, 
Edna Lingreen and Michael H. Gottesman, Attorneys, Department of Justice, Wash- 


ington, D. C. 


For the defendants: Bergson & Borkland, Herbert A. Bergson, of Counsel, Washing- 
ton, D. C., Ferris, Hughes, Dorrance & Groben, Robert Groben, of Counsel, Utica, N. Y. 


Motion to Require Production 
of Documents 


Memorandum-Decision 


BRENNAN, Judge [Jn full text]: This is 
an anti-trust litigation to test the legality of 
the merger of the two corporate defendants. 


By reason of a prior motion and stipula- 
tion, the defendants were required to pro- 
duce certain documents pursuant to the 
provisions of Rule 34 F. R. C. P. The 
defendant, Aluminum Company of America, 
hereinafter referred to as “Alcoa”, withheld 
eighteen documents, The problem arises 
here through the medium of an order to 
show cause why the defendants should not 
produce the withheld documents. It ap- 
pears that the action of said defendant as 
to the withheld documents was based upon 
the claim that. same were privileged and 
therefore their production could not be re- 
quired under the provisions of the above 
rule. It was further ordered that said de- 
fendant identify the documents and produce 
same for the examination by the court. The 
defendant has produced copies of the docu- 
ments involved and by a memorandum, filed 
with the court and delivered to opposing 
counsel, has disclosed “the characterizing 
circumstances” pertaining to each document. 
(People’s Bank v. Brown, 112 Fed. 652 at 
654). Briefs have been filed by both parties 


Trade Regulation Reports 


and the problem is before the court for 
decision. 


The sole question involves a determina- 
tion as to whether or not each of said docu- 
ments may be withheld by reason of the 
existence of the attorney-client privilege. 
Such determination is a question of fact 
(Steiner v. U. S., 134 F. 2d 931 at 935), de- 
termined in the light of the purpose of the 
privilege and guided by applicable judicial 
precedents, especially those having a some- 
what similar factual background. 


[General Rules Governing a Claim 
of Privilege} 


The purpose of the privilege is to insure 
to the client that his full and frank dis- 
closure to his counsel concerning legal mat- 
ters may be made with the assurance that 
same will not be disclosed. The many pre- 
cedents applying the privilege under given 
circumstances need not be discussed. It 
is sufficient to say that the decision of Judge 
Wyzanski in U. S. v. United Shoe Machinery 
Corp. [1950-1951 Trape Cases { 62,589], 89 
F. S. 357 may be considered as outlining 
the requirements to be shown by the party 
asserting the privilege. This decision sets 
at rest the status of house counsel and draws 
the distinction pertinent here between legal 
opinions or information furnished for the 
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purpose thereof as distinguished from busi- 
ness advice. The above decision has been 
substantially followed in such cases as 
Zenith Radio Corporation v. Radio Corpora- 
tion of America, 121 F. S.792; Georgia-Pacific 
Plywood Co. v. U. S Ply. Corp., 18 F. R. D. 
403 which, together with the cases cited therein, 
affords a sufficient outline of the legal prin- 
ciples that are to be applied in determining 
the questions involved here. 


With the above principles in mind, the 
documents in question will be separately 
considered and decided as indicated below. 


Item 1. The claim of privilege has been 
withdrawn and the document hase been or 
will be made available to plaintiff. 


Item 2. This is a request for factual in- 
formation by the attorney to the client for 
the purpose of forming an opinion as to the 
legality of a contemplated legal action. The 
document is privileged. 


[Duplication of Inquiry by 
Non-Legal Personnel] 


Item 3. This document is a partial reply 
to the request made in Item 2. Considered 
separately, it is privileged. Other circum- 
stances appear which are discussed below. 


Prior to the request made by counsel in 
Item 2, a previous memo passed between 
the President of Alcoa and the recipient of 
Item 2. This document has been produced. 
It in effect requests the same factual infor- 
mation sought by counsel in Item 2, When 
Item 3 was prepared, a reference was made 
to the above request by the President and 
Item 3 was in fact a reply to both the 
President’s and counsel’s request for infor- 
mation. Accordingly, a copy of the docu- 
ment, Item 3, was sent to the President. 


As I view the situation, the copy of Item 3, 
sent to the President, is nothing more than 
an inter-ofice memo passing between two 
business executives and based upon a pre- 
vious request made by one of them. The 
defendant has no privilege as to this docu- 
ment. (Radio Corp of America v. Rauland 
Corp. [1955 Trape Cases J 68,144], 18 F. R. D. 
440). The mere fact that the original was 
sent to counsel under circumstance which 
preserve the privilege does not attach a 
privilege to the copy which was sent to an 
executive as a reply to a separate request 
for non-privileged business data. The copy 
of Item 3 should be produced. 
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[Disclosure to Non-Legal Personnel] 


Item 4. This document is an additional 
reply to the request contained in Item 2. 
It differs from Item 3 in that it in no way 
indicates that it is in reply to the memoran- 
dum request of the President referred to 
above. It does appear however that copy of 
same was sent to him. The plaintiff con- 
tends that the document may not be con- 
sidered privileged since it was simply an 
addition or completion of the information 
requested by both the President and counsel 


‘and is therefore an adjunct of Item 3 and 


must be treated in the same manner. I 
do not adopt the Government’s argument. 
This document in no way indicates that it 
is in reply to the President’s request and 
refers only to the request of counsel con- 
tained in Item 2. 


In fact, Exhibit B, previously produced, 
dated the same day, addressed to the Presi- 
dent, expressly indicates that it, together 
with the “letter” (Item 3), constitutes a 
reply to the President’s request. 


I know of no authority which would hold 
that the privilege is lost because one exec- 
utive in a corporation discloses to another 
such executive the factual information which 
he has given to counsel upon which to base 
a legal opinion. The document is privileged. 
Its production may not be required. 


Item 5. This item gives a legal: opinion 
by counsel as to a tax question. No com- 
ment is necessary. The document is privi- 
leged. 


Item 6. The claim of privilege is with- 
drawn. The document has been or will be 
made available to plaintiff. 


Item 7. The claim of privilege is with- 
drawn. The document has been or will be 
made available to plaintiff. 


Item 8. This document from counsel to 
the client relates to modification of a pur- 
chase contract and is privileged. 


Item 9. This document, signed by counsel, 
outlines certain business policies or practices 
as the basis of a determination of whether 
or not a recent acquisition would constitute 
a “purchase” or a “pooling of interest”, The 
contents appear to be the basis of the for- 
mation of an opinion as to the treatment 
thereof and as such is privileged. 


Item 10. Claim of privilege has been with- 
drawn. The document will be or has been 
made available to the plaintiff, 
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Item 11. This document has been pro- 
duced with paragraph 3 (deleted therefrom). 
The document is an inter-office communica- 
tion between non-legal personnel and as such 
would not be privileged. The paragraph 
in question discloses legal advice given to 
the client. In other words, the paragraph 
simply submits to non-legal personnel legal 
advice already received. I would hold that 
the paragraph is privileged and its produc- 
tion may not be required. 

Item 12. Claim of privilege is withdrawn 
and the document has been or will be made 
available to plaintiff. 


[Assumption as to Use by Attorney] 


Item 13. This document appears to be 
a request from counsel as to certain factual 
information which “we are preparing in 
connection with the acquisition of Rome”. 
When a lawyer requests factual information 
from a client, it is ordinarily assumed that 
same is to be evaluated for a legal purpose. 
To hold otherwise would mean that the 
privilege does not exist unless the attorney 
discloses as a preface for his request the 
purpose of each bit of factual information 
sought. While the privilege is not lightly 
to be extended to business matters, I would 
conclude that the document comes within 
the limits of proper privilege and that same 
should be sustained. 


[Time of Transaction] 


The plaintiff argues (especially as to 
Item 15 below) that the document bears 
date after the defendants had entered into 
a contract for the acquisition of Rome’s 
assets. I do not see how that fact is ma- 
terial. Legal problems are not confined to 
a time period before the execution of a con- 
tract but they well may become more pointed 


after the execution thereof. This argument 
amounts to the contention that no privi- 
lege exists in-the matter of the legal ef- 
fect of a contract already executed. The 
document is privileged. 


Item 14. This item is simply a trans- 
mittal memo submitting the information 
requested in Item 13. Same is privileged as 
indicated in the discussion of Item 15 below. 


Item 15. This is a direct answer to the re- 
quest for information referred to in Item 13. 
It is the client’s reply to the attorney’s request 
for information and, as such, is privileged. 


Item 16. This document is a request by 
counsel to the client for information to be 
used for a purpose requiring legal evalua- 
tion. The document is privileged. 


Item 17. This document is the reply of 
the client to counsel’s request in Item 13. 
As such reply, the document is privileged. 


Item 18. This document is counsel’s out- 
line of procedures to legally carry out the 
purchase or acquisition of the assets of the 
Rea Magnet Wire Company. The ma- 
teriality of the document may be questioned 
but, in any event, same is privileged. 

The documents, above referred to, sub- 
mitted by counsel will be sealed and filed 
in the Clerk’s office; not to be opened ex- 
cept upon the order of this or an appellate 
court. The memorandum submitted by the 
defendants under date of November 3, 1960, 
which shows the characterizing circumstances 
surrounding each of the documents will be 
filed in the Clerk’s office together with the 
list of same submitted October 25, 1960. 

Plaintiff’s motion, requesting the produc- 
tion of the documents herein referred to, 
is granted and denied in accordance with 
the dispositions indicated above, and it is 


So ordered. 
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See Department of Justice Enforcement and Procedure, Vol. 2, {| 8225.260. 


Government Antitrust Suit—Interrogatories—Net Income of Acquired and Con- 
trolling Company.—The government was entitled, in a suit challenging the legality of an 
acquisition, to information about the net income of the acquired company and a wholly 
owned subsidiary which thereafter controlled its operations; such information is pertinent 
to a determination of whether the two companies have been used to capture the market 
by selling at unreasonably low rates. However, the information was to be disclosed only 
to the government and not otherwise made public. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.600. 


Government Antitrust Suit—Interrogatories—Relevancy—Loans and Services from 
Producing Corporation to Operating or Sales Subsidiary—The government, in a suit 
challenging the validity of the acquisition of a prefabricated metal building manufacturer 
by a steel manufacturing company, and its control thereafter by another prefabricated 
metal building manufacturer indirectly owned by the acquiring company, is entitled to 
information about loans or contributions of money or assets to, or special services per- 
formed for, the subsidiary controlling the acquired company. Such items, if not available 
to competitors of the subsidiary, can provide a competitive advantage which would also 
be available to the acquired company, and are therefore relevant. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.540. 


Government Antitrust Suit—Interrogatories—Acquisitions— Overtures to Other Com- 
panies.—The government was entitled to have the names of any companies approached 
as to the possibility of acquiring their stock or assets. Such information is relevant in an 
acquisition suit, since the initial acquisition may be only a step in a cumulative process. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8225.260. 


For the plaintiff: Allen A. Dobey and John C. Fricano, Attorneys, Department of 
Justice, William B. Butler, U. S. Attorney, and Norman W. Black, Assistant U. S. 


Attorney. 


For the defendants: Baker, Botts, Andrews & Shepherd (Denman Moody and C. 
Brien Dillon), Houston, Texas, and Thorp, Reed & Armstrong (William C. O’Neil), 
Pittsburgh, Pa., for National Steel Corp., Stran-Steel Corp., and Metallic Building Co.; 
Fulbright, Crooker, Freeman, Bates & Jaworski (B. J. Bradshaw), Houston, Texas, for 
Brinkley B. Brown, Charles R. McDaniel, and Gilbert Leach. 5 


INGRAHAM, District Judge [In full text]: 
Interrogatories (68 in number) have been 
filed under Fed. Rule Civ. Proc. 33 by 
plaintiff, and defendants have filed objec- 
tions thereto. 


[Identity of Persons Preparing Replies] 


At the outset of these interrogatories 
plaintiff requests defendants to: 


“State separately with respect to each 
of the following interrogatories the name, 
address, and position or title of each per- 
son furnishing the answer thereto.” 


Corporate defendants argue that plaintiff is 
not entitled to know the persons connected 
with the preparation of the answers to the 
interrogatories. Plaintiff attempts to justify 
the query on these grounds: (1) the request 
is squarely within these words of Fed. Rule 
Civ. Proc. 26(b), “including . . . the iden- 


1 69,912 


tity and location of persons having knowl- 
edge of relevant facts’; (2) the question 
will aid plaintiff in determination of ac- 
curacy of defendants’ answers generally; 
and (3) identity of informants will lead to 
further discovery by depositions. 


Corporate defendants’ objections to this 
general question should be sustained. The 
two cases found on the point are to this 
effect. Hopkinson Theatre v. RKO Radio 
Pictures [1956 Trape Cases { 68,286], 18 
F, R. D. 379 (S. D. N. Y. 1956), found “no 
justification for the question” at page 383. 
In Maple Drive-In Theatre v. RKO, 23 Fed. 
Rules Serv. 33.321, Case 2 (S. D. N. Y. 
1956), the court denied such a request. It 
said in 23 Fed. Rules Serv. 33.354, “There 
ig no right in the plaintiff to know the per- 
sons connected in any way with the prepa- 
ration of the answers to the interrogatories,” 
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The objections are well taken for another 
reason. Many of the interrogatories call for 
a great mass of detail and statistics. Such 
information must be gotten from innumer- 
able people in various places. Hence, an 
answer to the question would be extremely 
burdensome upon corporate defendants. 


Defendants object further to Interroga- 
tories Nos. 10, 11, 31, 33 and 63. Nos. 10 
and 11 will be considered together, for both 
deal with net income of defendants; Nos. 
31 and 33 will be discussed together, for 
each deals with relations between defend- 
ants National Steel Corporation and Stran- 
Steel Corporation; and Interrogatory No. 
63 will be separately decided. Fed. Rule 
Civ. Proc. 26(b) says that interrogatories 
are proper “. . . regarding any matter, not 
privileged, which is relevant to the subject 
matter involved in the pending action .. .” 
It is familiar law that this rule must be 
given a broad, liberal interpretation to ef- 
fectuate the remedial purposes of the Fed- 
eral Rules of Civil Procedure. 2 Barron & 
Holtzoff, Federal Practice and Procedure, 
Sec. 766 (1950); B. & S. Drilling Co. v. Halli- 
burton Oil Well Cementing Co., 24 F. R. D. 
1 (S. D. Tex. 1959). 


[Corporate Structure in Issue] 


A brief recitation of the facts and posi- 
tions of parties is necessary to appreciate 
the problems raised by these challenged in- 
terrogatories. Defendants are charged with 
violation of 15 U. S. C. A. Sec. 18 (Section 
7 of the Clayton Act). The corporate de- 
fendants, whose objections are here in issue, 
are three in number: National Steel Cor- 
poration (hereinafter labelled “National”); 
Stran-Steel Corporation (hereinafter labelled 
“Stran-Steel”) and Metallic Building Com- 
pany (hereinafter labelled “Metallic”). De- 
fendant National is a fully integrated steel 
producer and is a sizeable producer of steel 
sheets, a principal raw material in prefabri- 
cated metal buildings. Stran-Steel, a manu- 
facturer of prefabricated metal buildings, is 
a wholly-owned subsidiary of Great Lakes 
Steel Corporation which is in turn a wholly- 
owned subsidiary of National. Metallic is 
engaged in the manufacture of prefabricated 
metal buildings at its plant in Houston, 
Texas. By an agreement dated December 
12, 1958, the individual defendants in this 
case, Metallic’s sole stockholders, agreed to 
sell to National seventy-five per cent of 
Metallic’s outstanding stock. Metallic is 
currently operated as a controlled subsidiary 
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of Stran-Steel. This transaction is attacked by 
the government as violative of 15 U. S.C. A. 
Sec. 18. Plaintiff alleges that the effect of 
the aforesaid stock acquisition may be sub- 
stantially to lessen competition or tend to 
create a monopoly in the production and 
sale of prefabricated metal buildings in con- 
travention of Section 7 of the Clayton Act. 


[Inquiries as to Net Income] 


Corporate defendants object to Interrog- 
atories Nos. 10 and 11 which réad as follows: 


“10. State the net income, before in- 
come taxes, of Stran-Steel for each of the 
years 1955 through 1959. 

11. State the net income, before in- 
come taxes of Stran-Steel for each of the 
years 1955 through 1959.” 


Both Metallic and Stran-Steel state that 
their net incomes are confidential and busi- 
ness secrets. Both defendants deny the rel- 
evancy of these two queries. It is said ina 
note in 28 Va. L. Rev. 338 (1942), “There 
can usually be no necessity for inquiring 
into the . . . net income . . . of a party. 
Only special circumstances justify 
such interrogatories.” In the opinion of the 
court, defendants’ objections to said inter- 
rogatories should be denied. I am of the 
opinion that the answers called for are 
relevant to the issues in the case. Before 
and after acquisition net income or loss 
record of Metallic and Stran-Steel is perti- 
nent to the question of whether the two 
companies have been used as “fighting ships” 
to capture the market through the device of 
selling at unreasonably low rates. 


Defendants’ desire to keep confidential 
these figures is appreciated by the court. 
Hence, pursuant to the provisions of Fed. 
Rule Civ. Proc. 30(b), the answers to In- 
terrogatories Nos. 10 and 11 are to be fur- 
nished only to plaintiff. The copies filed 
with the court are to be kept under seal 
and not made public except upon the order 
of the court. This protective order should 
allay the dangers cited in 28 Va. L. Rev. 
338 (1942). 


[Loans, Contributions, and Special 
Services to Subsidiary] 

Corporate defendants next object to In- 
terrogatories Nos. 31 and 33. These read as 
follows: 

“31. State whether National or any of 
its subsidiaries has ever contributed, loaned, 
or advanced any money or other assets 
to Stran-Steel and, if so, state (a) the 
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date, (b) the amount involved, and (c) 
the purpose of each such contribution, 
loan or advance.” 

* * * 

“33 State the nature, extent, and de- 
gree of frequency of all services which 
National or any of its subsidiaries per- 
forms for Stran-Steel but does not per- 
form for prefabricated metal building 
manufacturers not affliated with National.” 


Corporate defendants’ objection to these 
two queries is on the ground of relevancy. 
Defendants think them irrelevant, for the 
only issue said to be presented in the case 
is whether Stran-Steel violated Section 7 of 
the Clayton Act by acquiring a stock in- 
terest in Metallic. Defendants say plaintiff 
does not challenge the legality of National’s 
ownership of Stran-Steel. Following this 
reasoning defendants say they will answer 
only the relevant question of what money 
or services Stran-Steel furnished Metallic, 
not what National did for Stran-Steel. 

The court is unable to agree with defend- 
ants on the relevancy of Interrogatories 
Nos. 31 and 33. Therefore, defendants’ ob- 
jections to these two interrogatories should 
be denied. Plaintiff believes two of the com- 
petitive advantages which Stran-Steel en- 
joys over independent manufacturers of 
prefabricated nretal buildings are the avail- 
ability of financial assistance and useful 
services from National. A prefabricated 
metal building manufacturer affiliated with 
a large integrated steel producer such as 
National has available financial assistance 
from the parent which enables it to inaugu- 
rate sales, plant improvement, expansion 
and research programs which the typical 
independent in the field could not readily 
match. Any services rendered to Stran-Steel 
by National but not to Stran-Steel’s inde- 
pendent competitors who also buy steel 
from National represent a competitive ad- 
vantage for Stran-Steel. These competitive 
advantages which Stran-Steel has enjoyed 
will by virtue of the acquisition in issue 
now also extend to Metallic. Hence, Inter- 
rogatories Nos. 31 and 33 are relevant on 
the question of the extent of the threat to 
competition resulting from the combination 
of Stran-Steel and Metallic. 


[Inquiries as to Other Acquisition Efforts] 
Corporate defendants National and Stran- 
Steel object to Interrogatory No. 63 which 


states: 
“63, List for each of the years 1956 
through 1959 the name and address of 


1 69,912 


Court Decisions 
U.S. v. National Steel Corp. 


Number 175—158 
2-17-61 


each manufacturer of prefabricated metal 
buildings who was approached by Na- 
tional or Stran-Steel for the purpose of 
discussing the possible acquisition of stock 
or assets of such manufacturer.” 


Defendants argue that the information sought 
in this question is irrelevant, for they say 
the only acquisition at issue is that of 
Metallic by Stran-Steel. Other possible 
acquisitions, visualized by National or Stran- 
Steel, are thought not pertinent. Defend- 
ants’ objection to Interrogatory No. 63 will 
be denied. It is clearly relevant to the in- 
quiry envisioned by Section 7 of the Clayton 
Act. Congress was here concerned with 
nipping monopolistic threats in their infancy. 
It is said in S. Rep. No. 1775, 81st Cong., 
2nd Sess. 4, 5 (1950): 


“. , The intent here, as in other parts 
of the Clayton Act, is to cope with 
monopolistic tendencies in their incipiency 
and well before they have attained such 
effects as would justify a Sherman Act 
proceeding ... 

“Under the Sherman Act, an acquisi- 
tion is unlawful if it creates a monopoly 
or constitutes an attempt to monopolize. 
Imminent monopoly may appear when 
one large concern acquires another, but 
it is unlikely to be perceived in a small 
acquisition by a large enterprise. As a 
large concern grows through a series of 
such small acquisitions, its accretions of 
power are individually so minute as to 
make it difficult to use the Sherman Act 
test against them .. .” 


It should be noted that paragraph 7 of the 
complaint’s prayer for relief asks that Na- 
tional and Stran-Steel be enjoined from 
acquiring stock or assets in “any other cor- 
poration engaged in the manufacture and 
sale of prefabricated metal buildings.” In 
view of this legislative history demonstrat- 
ing Congressional concern with the “cumu- 
lative effect” of acquisitions, the information 
here sought is relevant to the issue of 
whether this acquisition was but an initial 
step in a “cumulative process” visualized by 
National, This interrogatory is helpful in 
answering the question whether this pro- 
ceeding will serve to arrest at the outset a 
monopolistic tendency in this industry. 

Accordingly, corporate defendants’ objec- 
tions to the general request for identifica- 
tion of those answering these interrogatories 
will be sustained. Defendants’ objections to 
Interrogatories Nos. 10, 11, 31, 33 and 63 
will be denied. The clerk will notify counsel 
to draft and submit order accordingly. 
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Civil Action No. 13,032. Dated October 25, 1960. 


Case No. 1495 in the Antitrust Division of the Department of Justice. 


sion. 


Clayton Act 


Justice Department Enforcement — Acquisitions — Inspection of Acquired and Pre- 
existing Plants——The government was entitled to an order permitting inspection of the 
physical facilities of an acquired plant and a previously owned plant, to determine the 
extent to which their products are competitive (the answer denied any substantial compe- 
tition). This could he determined more effectively from actual inspection of machinery, 
products, processes and facilities generally than by interrogatories, and is pertinent in an 
acquisition proceeding; accordingly there was an adequate showing of good cause under 
Rule 34 of the Rules of Civil Procedure. An objection based on protection for a secret 
process was rejected, in the use of judicial discretion (such information not being privileged 
by nature), and the number of inspectors was limited to three (counsel, an economist and 
an engineer), respondent’s request to this effect being reasonable. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225. 


For the plaintiff: Allen A. Dobey and John C. Fricano, Attorneys, Department of 
Justice, William B. Butler, U. S. Attorney, and Norman W. Black, Assistant U. S. Attorney. 


For the defendants: Baker, Botts, Andrews & Shepherd (Denman Moody and C. Brien 
Dillon), Houston, Texas, and Thorp, Reed & Armstrong (William C. O’Neil), Pittsburgh, 
Pa., for National Steel Corp., Stran-Steel Corp., and Metallic Building Co.; Fulbright, 
Crooker, Freeman, Bates & Jaworski (B. J. Bradshaw), Houston, Texas, for Brinkley B. 


Brown, Charles R. McDaniel, and Gilbert Leach. 


INGRAHAM, District Judge [In full text]: 
Plaintiff, United States of America, brings 
an action under 15 U. S. C. A. Sec. 18 
(Section 7, Clayton Act), against National 
Steel Corporation (“National”), Stran-Steel 
Corporation (“Stran-Steel’”’), Metallic Build- 
ing Company (“Metallic”), and three indi- 
viduals. The alleged violation grew out of 
the purchase of control of Metallic by Stran- 
Steel. Plaintiff, pursuant to Fed. Rule Civ. 
Proc. 34, moves the court for an order 
requiring corporate defendants to permit plain- 
tiff to inspect the metal building manufac- 
turing plants, the operations thereon, and 
the storage facilities adjacent thereto of 
Stran-Steel at Terre Haute, Indiana, and 
Metallic at Houston, Texas. The relevant 
portion of Fed. Rule Civ. Proc. 34 reads: 


“Upon motion of any party showing 
good cause therefor and upon notice to all 
other parties, and subject to the provisions 
of Rule 30(b), the court in which an ac- 
tion is pending may .... (2) order any 
party to permit entry upon designated 
land or other property in his possession 
or control for the purpose of inspecting 
... the property or any designated object 
or operation thereon within the scope of 
the examination permitted by Rule 26(b). 
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The order shall specify the time, place, 
and manner of making the inspection... . 
and may prescribe such terms and conditions 
as are just.” (Emphasis supplied) 


Corporate defendants oppose this motion on 
these grounds: (1) plaintiff has failed to show 
the “good cause” required by Rule 34; (2) 
color processes employed in these plants are 
trade secrets; (3) same information can be 
gotten through interrogatories; and (4) 
plaintiff's motion fails to identify who would 
inspect beyond references to government 
“representatives”. Defendants’ objection on 
the ground of trade secrets deserves a fuller 
exposition. The court is informed that in 
both plants the manner of application and 
preparation of various paints is confidential. 
These are allegedly color processes utilized 
exclusively by corporate defendants. An 
affidavit of Mr. C. R. McDaniel, Vice Pres- 
ident and General Manager of Metallic, 
emphasizes defendants’ desire to retain these 
trade secrets, 


[Grounds for Inspection] 


Plaintiff maintains the issue is simply 
whether it has shown “good cause”, and this 
depends on whether the inspection is rel- 
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evant to the issues and will thereby assist in 
the preparation of the case for trial. The 
government points out that paragraph nine- 
teen of the Complaint and Answers shows 
that defendants deny any substantial compe- 
tition between Stran-Steel and Metallic. 
The proposed inspection is thought relevant 
to the basic issue of the extent to which 
products of Stran-Steel and Metallic are 
competitive. The objection of trade secrets 
raised by corporate defendants is rejected 
by plaintiff; a stipulation, restricting circula- 
tion of information gleaned in inspections, 
and protective order are declared sufficient 
to meet defendants’ objection. The affidavit 
of Mr. A. A. Dobey, attorney in the Anti- 
trust Division of the Department of Justice, 
states that interrogatories would not be 
helpful in this area. Afhant stresses the 
need for examination of machinery and 
processes to gauge accurately competition 
between Stran-Steel and Metallic. 

Fed. Rule Civ. Proc. 34(2), unlike Rule 
33 on interrogatories, requires a showing 
of “good cause” before discovery pursuant 
to its provisions will be granted. Rule 34 is 
still, however, an integral segment of the 
comprehensive discovery scheme of the 
Federal Rules of Civil Procedure. Hence, a 
liberal construction is desirable. 2 Barron 
& Holtzoff, Federal Practice and Procedure, 
Sec. 793 (1950). A determination of what 
constitutes “good cause” is our main con- 
cern here. The authorities make clear that 
the matter rests largely in the discretion of 
the court. 4 Moore’s Federal Practice, Sec. 
34.08 (2d Ed. 1950). What constitutes “good 
cause” depends mainly on the facts of a given 
case. Precedents lend little assistance. 


Considerations of practical convenience are 
of prime importance. The information 
sought must be relevant. Movant's prepara- 
tion for trial will be greatly aided by 
granting discovery. The information must 
normally be unobtainable by other means, or 
alternative modes are much more trouble- 
some. 4 Moore’s Federal Practice, Sec. 
34.08 (2d Ed. 1950); 2 Barron & Holtzoff, 
Federal Practice and Procedure, Sec. 793 
(1950). The essence of “good cause” is 
well put in United States v. Five Cases, 13 
Fed. Rules Sery. 34.411, Case 1, 9 F. R. D. 
81, 83 (D. Conn. 1949): 


“What constitutes ‘good cause’ is a dif- 
ficult question, ... considerations of prac- 
tical convenience are of prime importance. 
But even under the most liberal construc- 
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tion of this rule, mere assertions of 
threatened prejudice are not enough. The 
Court must be satisfied that the produc- 
tion of the requested document is neces- 
sary to enable a party to prepare his case, 
or that it will facilitate proof or progress 
at the trial.” 


Plaintiff’s motion will be granted. A cru- 
cial question is the amount of competition 
between Stran-Steel and Metallic. Inspec- 
tion of these plants will give plaintiff infor- 
mation as to the comparability of processes, 


‘machinery, and materials in each of them. 


Such information is pertinent to the ques- 
tion of the extent to which defendants’ 
plants were capable of producing competi- 
tive products after acquisition and at the 
time of acquisition. Knowledge can be 
gotten as to the relative output potential of 
the two plants. This data is relevant to 
whether a threat to competition is posed by 
the attacked sale. That these inspections 
are not unique is shown in a similar antitrust 
case, United States v. Bethlehem Steel Corp. 
[1958 Trape Cases f 69,189], 168 Fed. Supp. 
576 (S. D. N. Y. 1958). It is said therein 
at pp. 580-581: 


“Since a good deal of the evidence was 
of a technical nature requiring some under- 
standing of the process of producing steel 
and steel products and the operation of 
steel plants, the Court with the consent of 
counsel and in their company, observed in 
operation two of the plants of one of 
the defendants.” 


[Effect of Secret Process] 


Defendants’ objections can be rather sum- 
marily dealt with. I am satisfied the nature 
of information sought here cannot suitably 
be obtained through interrogatories. Ex- 
amination of processes and machinery can 
be made more readily via inspection. De- 
fendants complain they are already over- 
burdened with numerous and lengthy 
interrogatories, and they believe they ought 
not further be imposed upon. Fed. Rule 
Civ. Proc. 33 places no limit on the number 
of interrogatories. Rules 33 and 34 are 
cumulative, not alternative. My opinion in 
B. & S. Drilling Co. v. Halliburton Oil Well 
Cementing Co., 24 F. R. D. 1, 4 (S. D. Tex. 
1959), is to that effect. There is no merit to 
defendants’ objection on this score, 


Defendants cite Niks v. Marinette Paper 
Co., 1 F, R. D. 384 (N. D. N. Y. 1951), as 
an instance in which this sort of request 
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was denied. That case is distinguishable on 
these grounds: (1) demand for inspection 
was premature there; (2) plaintiffs failed 
utterly to show any need for relief; and (3) 
it was a suit between competitors in which 
trade secrets loomed large. The court denied 
the requested relief without prejudice to 
plaintiff’s later showing need for same, at 
p. 385. These distinguishing features serve 
to point up an observation made earlier in 
this opinion—each case must depend on its 
own facts in this area. Shimadzu v. Electric 
Storage Battery Co., 6 Fed. Supp. 393 (E. D. 
Pa. 1934), while before the present rules, 
granted inspection. The court might pro- 
long this opinion unduly by a canvass of all 
cases On this matter. Suffice it to say, how- 
ever, that all cases cited in the Niks opinion 
have been examined; they pose no obstacle 
to granting plaintiff's motion. 


One major objection of defendants re- 
mains. Defendants assert plaintiff ought not 
inspect and thereby expose their trade 
secrets, particularly color processes unique 
to defendants. While it is true that “privi- 
leged” matters are not open to discovery, 
secret trade processes are not so privileged. 
2 Barron & Holtzoff, Federal Practice and 
Procedure, Sec. 798 (1950). It has been 
repeatedly held that a party has no absolute 
right to refuse information upon the sole 
basis that it involves disclosing trade secrets. 
Cities Service Oil Co. v. Celanese Corporation, 
10 F. R. D. 458, 460 (D. Del. 1950). The 
disclosure of trade secrets rests in the court’s 
discretion. Our problem iis one of weighing 
the need for discovery against the desira- 
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bility of maintenance of secrecy of proc- 
esses. In my opinion the government’s need 
for the information to be gotten by inspec- 
tion outweighs defendants’ secrecy require- 
ments on these particular facts. 


[Number of Inspectors] 


Nevertheless, defendants’ desire for main- 
taining its confidential processes is under- 
standable. The safeguards suggested by 
plaintiff at page 3 of its reply memorandum 
seem advisable. Plaintiff should stipulate 
that any information with regard to trade 
secrets gotten by it will not be revealed 
except in the course of judicial proceedings. 
This revelation of trade secrets at trial will 
be under such terms as the court considers 
suitable at that time. Defendants object 
also to the failure of plaintiff to specify the 
number and identity of its prospective in- 
spectors. At page 5 of plaintiff's reply 
memorandum it is suggested that the in- 
spection group might include plaintiff’s counsel, 
economist assigned to this case, and a gov- 
ernment engineer. Defendants reasonably 
enough desire to limit the number of in- 
truders. Hence, counsel for plaintiff should 
specify the number of inspectors (limiting 
the number and personnel to those just 
mentioned), and identify them. Addition- 
ally, plaintiff’s counsel should heed the re- 
quirements of Rule 34 as to specification of 
time, place, and manner of making the in- 
spection when preparing a suitable order. 

Plaintiff’s motion will be granted. The 
clerk will notify counsel to draft and submit 
appropriate order. 


[1 69,914] United States v. Jerrold Electronics Corp., National Jerrold Systems, 
Inc., Jerrold-Northwest, Inc., Jerrold-Southwest, Inc., Jerrold-Ohio, Inc., Jerrold Mid- 


Atlantic Corp. and Milton Jerrold Shapp. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 22080. Filed October 10, 1960. 


Case No. 1318 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Government Antitrust Suit—Injunctive Relief—Probability of Repetition—In ruling 
on requests for modification of its findings and conclusions, the court noted that while 
repetition of certain activities might be unlikely if existing conditions continued, the re- 
spondent’s record of “aogressiveness’ made the court unable to conclude that there was 
sufficient improbability of repetition to warrant modification in the manner sought. 


See Justice Department Enforcement and Procedure, Vol. 2, T 8229.550. 
Restraint of Trade—Application of Judicial “Per Se” Rule in Later Cases—In re- 
sponse to objections by the government to portions of an opinion in which the court stated 
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it was not conclusively bound by a judicial per se rule as to whether a practice or arrange- 
ment is a restraint of trade, the court noted that the Supreme Court has given specific in- 
structions that its opinions are to be read in the light of the factual situation before it and 


that its statements are not controlling if they go beyond the point in issue before it. 
See Combinations and Conspiracies, Vol. 1, J 2005. 


For the plaintiff: Walter E. Alessandroni, Philadelphia, Pa., Wilford L. Whitley, Jr., 
John F. Hughes, and Sidney Harris, Washington, D. C. 


For the defendants: Israel Packel and Arthur Packel, Philadelphia, Pa. 
Supplementing and modifying the opinion filed July 25, 1960, 1960 Trade Cases 


{| 69,784. 


Memorandum Opinion Sur Defendants’ 
Motion to Amend Findings and to 
Make Additional Findings 
(Document No. 59) * and 
Plaintiff’s Letter of 
9/16/60 


Van Dusen, Judge [Excerpts]: Rulings 
and comments concerning defendants’ vari- 
ous requests follow the numbers corres- 
ponding to those used in defendants’ Motion 
(Document No, 59). 


* * 


14 & 15. Denied. While with respect to 
the activity referred to in 15(a) and (b) the 
court would be inclined to say that it is 
not probable that there will be any repeti- 
tion should existing conditions continue, the 
trial judge finds that there is a likelihood 
of such an occurrence in view of the “brink- 
manship” exhibited by the defendants in the 
past. See pages 53-54 of opinion of July 
25, 1960, particularly the Barron case cited 
there. The court finds itself unable to con- 
clude even that there is no probability of 
a reoccurrence of the activity covered by 
15(c) in light of the aggressiveness Jerrold 
has displayed in its business dealings in the 
past and seems to encourage among its 
employees. While aggressiveness is gener- 
ally a desirable characteristic, it must not be 
allowed to reach the point where desire to 
achieve a goal makes one oblivious of the 
means by which it is accomplished. Refer- 
ence is made to the last paragraph on page 


1 Paragraphs 2, 3, 6, 11, 12 and 13 would seem 
to be more properly characterized as conclusions 
of law, rather than ‘‘findings,’’ and are treated 
by the court as such. Argument was presented 
on this Motion on 9/12/60. Defendants’ Outline 
Memorandum of September 12 and plaintiff's 
letter of September 16 are attached to this 
Memorandum Opinion. [Changes directed to be 


made in the original opinion, 1960 TRADE 
CASES { 69,784, have been incorporated in 
place.—CCH.] 


2In view of Jerrold’s failure to furnish the 
amount of sales by its distributors to com- 


169,914 


- 4 of the attached letter of September 16 (for 


example, Exhibit P-143) showing that 
Shapp knew of Hamlin’s activities and 
continued to employ him as the primary 
operating executive of Jerrold-Northwest. 
Also, see the Memorandum of 3/6/54 
(P-167), where Mr. Shapp said, among 
other things, “anybody checking the facts 
would find thet we have been trying to 
cover...” The conduct of the defendants 
must be looked at as a whole. Cf. United 
States v. Patten, 226 U. S. 525, 544 (1913). 


It is noted that the Supreme Court of the 
United States has said in International Salt 
Co. v, United States [1946-1947 Trave Cases 
7 57,635], 332 U. S. 392, 400 (1947): 


“When the purpose to restrain trade 
appears from a clear violation of the law, 
it is not necessary that all of the un- 
traveled roads to that end be left open 
and that only the worn one be closed.” 


With reference to defendants’ complaints 
of the statement at page 43 of Document 
No. 58, dated July 25, 1960, that between 
1.5% and 10% of the market was fore- 
closed by their acquisitions of community 
systems, the language in footnote 46 on that 
page is supported by the figures in the 
Factbook indicating that 45% of the com- 
munity systems in the United States were 
all Jerrold systems in 1959, together with 
the inference that such systems would use 
Jerrold equipment for replacements and ex- 
pansion.” The 1956 figures furnished showed 


munity systems, defendants’ complaint that this 
finding is inconsistent with $992,325.07 of direct 
sales by Jerrold and $1,327,123.00 of total sales 
by Entron for the year 1959 is entitled to little 
weight. It is noted that the $1,327,203 figure 
was a preliminary figure which was later re- 
vised and included all sales (N. T. 2932), where- 
as the Jerrold figure included only community 
television antenna system equipment. The testi- 
mony indicates that Entron had considerable 


ap of non-community equipment (N. T. 2918 
we 
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Union Carbide Corp. v. Davis 


that Jerrold had 50% of the total national 
sales of community television antenna equip- 
ment. The answers to interrogatories show 
that Jerrold had $200,000 of sales to the 
acquired systems in 1959 and total direct 
sales to community systems of approxi- 
mately one million dollars. 


Plaintiff complains principally (see letter 
of 9/16) of the four sentences on page 18 
of the opinion beginning with this sentence, 
as follows: 


“Any judicially, as opposed to legis- 
latively, declared per se rule is not con- 
clusively binding on this court as to any 
set of facts not basically the same as 
those in the cases in which the rule was 
applied. In laying down such a rule, a 
court would be, in effect, stating that in 
all the possible situations it can think of, 
it is unable to see any redeeming virtue in 
tying arrangements which would make 
them reasonable. The Supreme Court of 
the United States did not purport in the 
Northern Pacific case to anticipate all of 
the possible circumstances under which a 
tying arrangement might be used. There- 
fore, while the per se rule should be fol- 
lowed in almost all cases, the court must 
always be conscious of the fact that a 
case might arise in which the facts in- 
dicate that an injustice would be done by 
blindly accepting the per se rule.” 


However, the Supreme Court of the United 
States has emphasized that statements in 
its opinions are only binding as to questions 


and factual situations “actually before the 
court,’ using this language in Cohens v. 
Virginia, 6 Wheat. 264, 399 (1821): 


“It is a maxim, not to be disregarded, 
that general expressions, in every opinion, 
are to be taken in connection with the 
case in which those expressions are used. 
If they go beyond the case, they may 
be respected, but ought not to control 
the judgment in a subsequent suit, when 
the very point is presented for decision. The 
reason of this maxim is obvious. The 
question actually before the court is in- 
vestigated with care, and considered in its 
full extent. Other principles which may 
serve to illustrate it, are considered in 
their relation to the case decided, but 
their possible bearing on all other cases 
is seldom completely investigated.” 

As to plaintiff's contentions on the so- 
called “veto clause,” the plaintiff has not 
sustained its burden of proof on this issue. 
The exhibits referred to at the bottom of 
page 2 of the September 16 letter might 
have referred to the initial system and not 
to the additional equipment.® 

* ok x 


Order 


And now, October 10, 1960, it is ordered 
that the Findings of Fact, Discussion, and 
Conclusions of Law filed July 25, 1960 
(Document No. 58), are supplemented by 
the foregoing Memorandum Opinion. 


[7 69,915] Union Carbide Corp. v. John T. Davis, individually and trading as D & J 


Market. 


In the Supreme Court of North Carolina. 


vember 9, 1960. 


Fall Term, 1960. No. 389. Dated No- 


North Carolina Fair Trade Act 


Fair Trade—Constitutionality—Propriety of Ruling in Connection with Dissolution of 
Temporary Restraining Order.—It was improper for the trial court to dissolve a tempo- 
rary restraining order prohibiting sales below fair trade prices by a nonsigner, on the ground 
that the North Carolina Fair Trade Act is unconstitutional. That type of ruling should be 
made only in the final disposition of the case. 

See Resale Price Fixing—Fair Trade, Vol. 1, J 3003, 3085.35. 


For the plaintiff: Blackwell, Blackwell & Canady, Winfield Blackwell and Jack F. 
Canady, Winston-Salem, North Carolina. 

For the defendant: Buford T. Henderson and Abner Alexander, Winston-Salem, 
North Carolina. 


A 

3 “Practically the same thing’’ in defendants 
Exhibit 22 could be proper language if, in 1953, 
most other equipment could not be approved 


even if objectively considered, and such a find- 
ing is consistent with this record. 
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Amicus Curiae: T. W. Bruton, Attorney General, and Ralph Moody, Assistant Attor- 


ney General, Raleigh, North Carolina. 


Appeal by plaintiff from JoHnston, Judge, 
in Chambers, April 2, 1960, Forsyth Su- 
perior Court. 


The plaintiff instituted this civil action to 
restrain the defendant as an individual and 
as D & J Market from advertising, offer- 
ing for sale, and selling plaintiff's product 
“Prestone” antifreeze, in defendant’s trade 
area at prices below the minimum estab- 
lished by the plaintiff in its fair trade agree- 
ments with its distributors. Among other 
things, the plaintiff alleged that its com- 
modity, Prestone, has been in free and open 
competition with products of the same gen- 
eral class produced by others and sold in 
the same territory. Plaintiff has expended 
great effort and large sums of money in 
developing Preston antifreeze and in adver- 
tising and promoting its sale in North Caro- 
lina and elsewhere. As a result, the plaintiff 
has established a valuable reputation and 
good will for itself and its commodities, in 
its trademarks and names. In order to protect 
its business reputation, good will, trademark 
and brand name against unethical and un- 
economical practices.in the sale and distri- 
bution of its product, Prestone, the plaintiff 
has entered into fair trade agreements with 
various retail dealers in the State of North 
Carolina, stipulating minimum retail sales 
prices of Prestone at $2.39 per gallon and 
sixty-nine cents per quart. The plaintiff gave 
the defendant due notice of the prices so 
fixed in the agreements with its distributors 
in the territory in which the defendant did 
business. The defendant has offered for sale 
and sold, and is offering for sale and selling 
Prestone at prices substantially below that 
fixed by the plaintiff in its fair trade con- 
tracts. The Prestone so offered for sale and 
sold does not fall within any exemption in 
the Fair Trade Act. The plaintiff asked 
for temporary and permanent restraining 
orders against the defendant for the vio- 
lation of the minimum retail sales price of 
Prestone and for damages suffered by rea- 
son of past violations. 


The defendant answered, alleging among 
other things: “That the defendant has pur- 
chased from the plaintiff’s distributor from 
time to time various quantities of a product 
contained in a metal container for use in 
automobile cooling systems, which container 
bears the trademark or trade name of ‘Pres- 


1 69,915 


tone’; that the defendant has either purchased 
and paid the plaintiff for said quantities of 
Prestone or has made such sales arrange- 
ments with the plaintiff that the title to all 
quantities of Prestone handled by the defend- 
ant pass to the defendant and said products 
were at all times and are now the exclusive 
property of the defendant without any con- 
tingencies, conditions or restrictions, and 
the defendant alleges that the quantities of 


’ Prestone purchased by him for retail sale 


had all the attributes and legal privileges 
which inhere in property belonging to the 
defendant, and the defendant at all times 
had and now has the right to enjoy, use, 
utilize and dispose of said quantities of 
Prestone, so belonging to him, upon such 
conditions and upon such prices as fixed 
by the defendant to even give the product 
away ifthe desired to do so;.. .” 


sc 


. . All sales of said product (Pres- 
tone) made by him were sales of his own 
property to which he had full title and at 
prices he had a right to fix himself without 
any intervention, intermeddling, or restric- 
tions on the part of the plaintiff . . . to 
prohibit or enjoin...” 


The defendant further alleged he is not a 
party to any contract in which prices of 
Prestone are fixed; that such contracts are 
void for the reason they are in restraint of 
trade. The defendant further alleged the 
North Carolina Fair Trade Act, Article 10, 
Ch. 66, General Statutes, in its entirety is 
invalid and void, and in violation of Article 
I, §§ 1, 7, 17, and 31, and Article II, § 29 of 
the State Constitution, 


Upon plaintiff's application, the court 
issued the temporary restraining order as 
prayed for in the complaint. Upon the 
motion to show cause why the restraining 
order should not be continued to the hear- 
ing, the court, on March 5, 1960, in cham- 
bers, heard counsel for both parties, at 
which hearing the court announced: “The 
only thing before me is whether the tempo- 
rary restraining order should be continued 
to a final hearing.” Counsel for both parties 
agreed. At the conclusion of the hearing 
the court announced: “I am going to dis- 
solve the restraining order, gentlemen, put 
it on the constitutional basis entirely. You 
can draw an order to that effect.” 
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The court entered judgment dissolving 
the temporary restraining order upon the 
ground that Article 10, Ch. 66, General Stat- 
utes, is void, invalid, and unconstitutional, 
in that the same offends against Article I, 
Sections 1, 7, 17 and 31, and Article I, 
Section 1, Constitution of the State of North 
Carolina. 


The plaintiff excepted and appealed. 


[Propriety of Ruling on Constitutional 
Question} 


Hiccins, Judge [In full text]: The North 
Carolina Fair Trade Act, Chapter 66, Arti- 
cle 10, was enacted as Chapter 350, Public 
Laws of 1937. In Lilly & Co. v. Saunders 
[1932-1939 Trapve Cases f[ 55,243], 216 N. C. 
163, 4 S. E. 2d 528, this Court analyzed the 
purposes and effect of the Act. Contro- 
versy has existed over its constitutional 
validity. Arguments and authorities for and 
against are exhaustively treated in the opin- 
ion and in the dissent. 

Courts must pass on constitutional ques- 
tions when, but only when, they are squarely 
presented and necessary to the disposition 
of a matter then pending and at issue. 
Assurance Co. uv. Gold, 249 N. C. 461, 106 
S. E. 2d 875; Greensboro v. Wall, 247 N. C. 
516, 101 S. E. 2d 413; Roller v. Allen, 245 
N.C. 516, 96 S. E. 2d 851. The jurisdiction 
of this Court is derivative. Questions of 
law or legal inference come to it for pur- 
poses of review. If the lower court has no 
jurisdiction, the Supreme Court cannot ac- 
quire jurisdiction by appeal. Baker v. Var- 
ser, 239 N. C. 180, 79 S. E. 2d 757; Gill v. 
McLean, 227 N. C. 201, 41 S. E. 2d 514. 


The only question presented before the 
superior court was whether the temporary 
restraining order should be continued to the 
hearing. Judge Johnston acted, not upon 
a showing or failure to show equitable 
grounds for continuing the order, but dis- 
solved it solely upon the ground the General 
Assembly acted in violation of the State 
Constitution in passing the Fair Trade Act. 
“The constitutionality of a statute will not 
be determined on the question being raised 
in a collateral proceeding, or on preliminary 
motions, or interlocutory order . . ” 16 
Cc. J. S. Constitutional Law, § 95. We 
think the court committed serious error in 
thus dealing with the case upon motion for 
temporary injunction. The question was not 
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whether the Act was constitutional or un- 
constitutional; was not whether the com- 
mission had complied with the requirements 
of the act, if valid, but was whether the 
showing made raised serious questions, un- 
der federal Constitution and state law, and 
disclosed that enforcement of the act, pend- 
ing final hearing, would inflict irreparable 
damages upon the complainants.” Mayo v. 
Canning Co., 309 U. S. 310, 84 L. ed. 774. 


“The judge hearing the order to show 
cause why the injunction should not be 
continued to the hearing had no jurisdiction 
to hear and determine the controversy on 
the merits, and his findings of fact and con- 
clusions of law were but instruments of 
decision in the matter before him.” Patter- 
son v. Hosiery Mills, 214 N. C. 806, 200 
S. E. 861. 


“When the judge below grants or refuses 
an injunction, he does so upon the evidence 
presented, and the only question is whether 
the order should be made, dissolved, or 
continued; he cannot go further and deter- 
mine the final rights of the parties, which 
must be reserved for the final trial of the 
action. N. C. Prac. & Proc. (McIntosh), 
Par. 876, p. 994, and cases there cited.” 
MacRae & Co. v. Shew, 220 N. C. 516, 17 
S. E. 2d 664; Lawhon v. McArthur, 213 N. C. 
260, 195 S. E. 786; Sims v. Building & Loan 
Corp., 207 N. C. 809, 178 S. E. 568; Grantham 
v. Nunn, 188 N. C. 239, 124 S. E. 309; Hamil- 
ton v. Icard, 112 N. C. 589, 17 S. E. 519, 


Only a final judgment can become the 
law of the case. In the absence of agree- 
ment to the contrary, such a judgment can 
only be entered in term. Moore v. Monu- 
ment Co., 166 N. C. 211, 81 S. E. 170. “A 
permanent or perpetual injunction issues as 
a final judgment which settles the rights of 
the parties, after the determination of all 
issues raised.” Galloway v, Stone, 208 N. C. 
739, 182-S. E. 333. 


Judge Johnston, in ordering the disso- 
lution of the retraining order, acted under 
the mistaken belief the constitutionality of 
the Fair Trade Act was then involved. The 
order is set aside. The cause is remanded 
to the Superior Court of Forsyth County for 
hearing on the question whether the tempo- 
rary order should be continued to the final 
hearing. 

Reversed. 
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[69,916] In re Grand Jury Investigation of the Aviation Insurance Industry. 


In the United States District Court for the Southern District of New York. M-11-188. 
Dated December 7, 1960. 
Sherman and Clayton Acts 


Grand Jury Proceedings—Subpoenas—Period Covered—Defunct Competitor.—The 
government was entitled to call for documents going back to 1950 and 1946 where there 
was no contention that the documents sought were voluminous or difficult to obtain, and 
the dates involved were justified on the ground that while there were presently two major 
underwriters of aviation insurance currently operating, a third underwriter—now defunct— 
had entered into competition with them about 1950. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.625. 


Grand Jury Proceedings—Subpoenas—Confidential Information—Submission of Sam- 
ple Contracts—The court refused to modify a subpoena to permit submission of sample 
contracts by aviation insurance underwriters in order to avoid disclosure of confidential 
information. Not only did the court refuse to assume government personnel might violate 
their obligations in this area, but they had offered to agree upon arrangements to avoid 


disclosure to competitors. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.625. 


For the movant: 


Davis, Polk, Wardwell, Sunderland & Kiendl, by Frederick 
Schwartz & James Thomas, New York, N. Y. 


For the Department of Justice: Edward B. Kenny & Herbert F. Peters, Washington, D. C. 


Memorandum and Order 


McGoue_y, District Judge [Jn full text]: 
This is a motion by Associated Aviation 
Underwriters (hereafter called “Associated’’) 
to quash, modify and limit a grand jury 
subpoena duces tecum served upon it at the 
instance of the Department of Justice. 


In December of 1959, the Attorney Gen- 
eral of the United States authorized presenta- 
tion to a grand jury of evidence involving 
possible violations of the federal anti-trust 
laws by persons, firms, associations and 
corporations in the insurance industry. On 
January 10, 1960, subpoenas duces tecum re- 
turnable one month later were served upon 
Associated and others engaged in the 
specialized business of aviation insurance. 
Associated moved to quash the subpoena on 
the ground of lack of jurisdiction over the 
subject matter. This motion was denied by 
Judge Cashin “without prejudice to any 
motions addressed to the scope of 


1362 U.S. 293. 

2 At page 13 of his opinion Judge Cashin re- 
ferred to ‘‘the failure of many states to regu- 
late, at all, the fixing of rates for aircraft hull 
insurance and aircraft personal injury and 
death and property liability insurance. . .. 
That many states have failed to regulate rate 
fixing, at least with reference to aircraft hull 
and casualty insurance, is clear from the papers 
before me.’’ 

At page 14: ‘‘Nowhere at all is the statement 
in the Government’s memorandum, at page 12, 
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the subpoenas.” Thereafter the present motion 
was filed. 


Associated now argues that on the prior 
motion the court, on the authority of 
Federal Trade Commission v. Travelers 
Health Association [1960 TrapvE CASES 
J 69,660],* disposed only of its contention 
that regulation by New York State alone 
was sufficient to exempt it from the scope 
of the federal anti-trust laws and did not 
pass upon its alternative argument that 
regulation by every state in the union was 
sufficient to give such exemption. As the 
quotations from Judge Cashin’s opinion set 
out in the margin indicate,’ the alternative 
ground was carefully considered and re- 
jected on the prior motion. That ruling 
will not be reviewed here. 


The motion to quash the subpoena is 
denied. 

In addition to detailed objections to par- 
ticular paragraphs and subparagraphs of 


—‘However, forty-five of the states expressly 
exempted aviation insurance from rate regula- 
tion.’ categorically denied by either of the 
movants.”’ 

On April 19, 1960 counsel for Associated wrote 
Judge Cashin requesting modification of the 
sentence quoted in the preceding paragraph. 
This was denied by letter dated April 21, 1960. 
It is difficult indeed to believe that counsel 
were concerned with a statement regarding a 
matter upon which the court was not then 
passing judgment. 
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the seven page subpoena, which will be 
discussed presently, Associated raises three 
general objections: 


(1) That the subpoena should be limited 
to exclude records presently in the pos- 
session of the Department of Justice. 

(2) That the subpoena should be limited 
to the period since 1954, 

(3) That the subpoena should be limited 
to permit Associated to avoid disclosure 
of confidential information either by sub- 
mitting sample contracts or through such 
other method as the Court deems ap- 
propriate. 


The government consents to the first 
limitation and this is understood to relate 
to all documents described in each of the 
three categories listed at page 15 of the 
movant’s memorandum of May 7, 1960. 
This is, of course, without prejudice to the 
right of the government to serve new sub- 
poenas if the originals are later needed. 
Application of Linen Supply Cos. The time 
period covered by the subpoena varies con- 
siderably in different paragraphs. Thus, 
many of the items sought are already 
limited to 1954 or later. A very consider- 
able portion of the subpoena dates to 1950 
and, with respect to three items,* to 1946. 
The latter will not be denied merely be- 
cause the documents called for are over ten 
years old. None of these is asserted to be 
voluminous or difficult to compile. I find 
the demand is reasonable.© The govern- 
ment’s argument in support of its request 
for documents dating to 1950 is that they 
are necessary to an understanding of the 
developments of the aviation insurance in- 
dustry. It is asserted that “there are only 
two domestic underwriters of any size in 
business today. Around 1950 a third under- 
writer, Aero Associates, Inc., entered into 
competition with these two underwriters. 
That company is now defunct.” This show- 
ing of need for documents of 1950 vintage, 
coupled with the particularity with which 


315 F. R. D. 115, 119. 

4 “Constitution and by-laws, rules and regu- 
lations of Associated, and any amendments 
thereto; names of insurance companies who 
have been members of Associated since Jan- 
uary 1, 1946; and names and addresses of in- 
surance companies which have applied for but 
been rejected membership in Associated since 
January 1, 1946.”’ 

6 Movant concedes at p. 23 of its memorandum 
that the grand jury is ‘“‘entitled to evidence 
antedating the statutory period where such evi- 
dence shows the existence, nature of or mem- 
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the government has specified which docu- 
ments need not be produced that far back, 
the obvious materiality of the documents 
sought and the unquestioned good faith of 
the government’s requests adequately meet 
the test of reasonableness set forth in Ap- 
plication of Linen Supply Cos., supra, at 118- 
119. The subpoena will not be limited to 
the period after 1954. 


The grand jury and government attor- 
neys are, of course, forbidden to disclose 
any of the information which is supplied in 
response to a subpoena. The court will not 
assume they will violate their obligations. 
Modification of the subpoena in the respects 
urged by movant would bid fair effectively 
to frustrate the inquiry. Additionally, gov- 
ernment counsel have indicated their will- 
ingness to agree upon an arrangement 
“which would prevent the disclosure of 
internal and confidential information to As- 
sociated’s competitors.” The parties are 
directed to embody this agreement in a 
stipulation. The subpoena will not be modi- 
fied in this respect. 


Twenty-three individual objections have 
been urged against particular paragraphs of 
the subpoena. Most are answered simply 
by the application of common sense and 
call for no modification or direction by the 
court. As to two paragraphs, however, one 
must be limited and one must be stricken. 


Paragraph II is limited to those “other 
committees” concerned with the conduct 
of insurance matters as distinguished 
from employee and labor relations. 


Paragraph V(e) is stricken. The stand- 
ard here sought to be employed—the 
basis upon which Associated competes 
with other underwriters—is too vague for 
compliance. 


In all other respects the individual objec- 
tions are overruled. 


Except as indicated herein, the motion is 
denied. 
So ordered. 


bership in a continuing conspiracy,’’ if the 
period during which the subpoena seeks to 
antedate the statutory period is reasonable. 
Here, I find it is. 

@ Thus, it is manifest that the government’s 
request for ‘‘rules’’ is not intended to inelude 
rules having no relation to the insurance in- 
dustry generally, such as employee vacations. 
By the same token, ‘‘minutes’’ of committees 
of Associated is not to be construed to cover 
minutes (if indeed any were kept) of commit- 
tees concerned with Christmas parties or office 


redecoration. 
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[7 69,917] Associated Beverages Co. and Maurice Pepper v. P, Ballantine & Sons. 


In the United States Court of Appeals for the Fifth Circuit. No. 18335. Dated Febru- 
ary 7, 1961. 
Appeal from the United States District Court for the Northern District of Georgia. 
SLOAN, Judge. 
Clayton Act 


Refusal to Deal—Cancellation of Distributorship—Letter Agreement Omitting Refer- 
ence to Competitive ProductsA complaint challenging termination of a beer distributor- 
ship established and terminated under a letter agreement which contained no reference to 
handling of competitive products stated no cause of action for violation of Clayton Act 
Sec. 3, even apart from the effect of a stipulation submitting the claim to court (on a 
motion for summary judgment) on the basis of that agreement. This was a simple refusal 
to deal. . 


See Exclusive Dealing, Vol. 1, J 4009.420. 


For the appellants: Sidney Pepper, New York, N. Y., and H. Fred Gober, At- 
lanta, Ga. : 


For the appellee: Griffin B. Bell and M. Hardeman Blackhear, Atlanta, Ga. 
Before Jongs and Brown, Circuit Judges, and CarSweELL, District Judge. 


CaRSwELL, District Judge [Jn full text]: binding unless confirmed in writing by 
Appellants seek reversal of the District our office in Newark, New Jersey. 
Court’s order which granted appellee’s mo- It is further understood that this ar- 
tion for summary judgment. rangement may not be changed or modi- 

Ballantine brought action to recover the Cney beta yap See Pe et 
sum of $17,191.64 from Associated Bever- al corpolaieSomeer tof Pic Ballaneneme: 
ages Company and/or from Pepper as Sons: ” 
guarantor. 

[Letter Agreement] There were subsequent letters from Ballan- 


: PF Ry tine to Associated, which delineated areas 

Associated was a distributor of Ballantine of the State of Georgia wherein Associated 

beer and had been distributing for Ballan- was authorized to distribute Ballantine beer. 

tine since 1946. On November 10, 1949, In each of the subsequent letters Ballantine 

Ballantine sent to Associated a letter quoted reiterated that the arrangement set forth in 

in its relevant parts here: the letter of November 10, 1949 remained 
“It is understood that you, as well as im full force and effect. 

P. Ballantine & Sons, reserve the right On May 16, 1957, Ballantine sent Associ- 

to discontinue this distributorship at any ated a notice of termination of the distribu- 

aa ae seven days’ notice by regis- torship. The effective date of the termina- 

: : tion of the distributorship was stated to be 

All orders for merchandise placed by May 25, 1957. At that time there was a 


you shall be subject to approval at our : . 
Bieerin Newarle! NewsJerseys All shles balance owing on account to Ballantine. 


made to you shall be at such prices and Associated admitted that this payment 
upon such terms as may from time to had not been made, but counterclaimed for 
time be established by our office in New- alleged overcharges for beer as far back as 
ark, New Jersey, subject of course to 1946, 

applicable laws and regulations. . . 


5 : These o h & 
It is understood that this letter super- bleh rien! a tag Ray) yin 


sedes any arrangement heretofore entered sociated Ronnies, of Ballantine charging 
into between us. Our sales representa- 1, More tor beer than was charged other 
tives will continue to call upon you at distributors in other parts of the country 
regular intervals, and should these sales and further urged that this violated their 
representatives purport to obligate this agreement which provided for sales at 
company in any manner, it will not be “established” prices. Other breaches were 
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asserted in the counterclaim involving 
wrongful termination and alleged violations 
of the anti-trust laws. 


[Stipulation] 


On December 1, 1959, following hearing 
a pre-trial order defining the issues was 
filed. This order was consented to in all 
particulars by counsel for all parties. It 
was stated that the parties agreed that the 
beer which made up the open account was 
received by Associated and that Associated 
had not paid for it. The overcharge claimed 
by Associated was not admitted by Ballan- 
tine. The order also stated that Associated 
agreed that, if there were any violations of 
the Anti-trust Laws, the only section of the 
law applicable would be Section 3 of the 
Clayton Act (15 U. S. C. Section 14). It was 
agreed by the parties that the subsequent 
course of the litigation would be governed 
by this pre-trial order and a stipulation, 
which was to be filed at a later time, unless 
either or both were modified to prevent 
manifest injustice. 


The stipulation was, in fact, filed January 
13, 1960. Its pertinent parts are as follows: 


66 Zz 


The following are the sole issues for 
decision in this cause: 


(a) Under the letter agreement entered 
into by plaintiff and defendant Associated 
Beverages Company under date of No- 
vember 10, 1949 as amended by _letter 
agreements dated March 9, 1953, Febru- 
ary 8, 1955, January 3, 1956, April 18, 
1956, and May 9, 1956. . . was defendant 
Associated Beverages Company entitled 
to make purchases from plaintiff at the 
established Brewery prices? .. . (Emphasis 
added) 

(c) Did plaintiff violate the aforesaid 
agreement, as amended, with defendant 
Associated Beverages Company?” 


On the day that this stipulation was filed, 
Ballantine moved for summary judgment 
asserting that since it was agreed that the 
letter agreements formed the entire contract 
between the parties, and since the agree- 
ment was subject to construction by the 
court there was no question of fact for the 


OR as relevant: 

Sires shall make an order which recites 
the action taken at the conference, the amend- 
ments allowed to the pleadings, and the agree- 
ments made by the parties as to any of the 
matters considered, and which limits the issues 
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jury. Ballantine urged that the pre-trial 
order and the stipulation established the 
fact without dispute that Associated owed 
Ballantine $17,191.64 on account and the 
same pre-trial order and stipulation affirma- 
tively showed that the counterclaim should 
be denied as a matter of law. 


Shortly before hearing on this motion 
for summary judgment, Associated sought 
leave under Rule 16, Federal Rules of Civil 
Procedure,* to amend its complaint and 
the stipulation upon which the motion for 
summary judgment was based, contending 
that the contractual relationship between 
the parties was not fully set forth by the 
letters but required jury determination. This 
testimony would have to do with oral repre- 
sentations allegedly made by Ballantine’s 
officials and sales representatives substan- 
tially altering the letter agreement in several 
particulars. Moreover, it argued, the letter 
agreement itself was ambiguous and such 
words as “distributing,” “service” and “es- 
tablished” required parol evidence to ex- 
plain. The district court refused to modify 
the pre-trial order or allow amendment to 
the stipulation and the complaint. Based 
upon the stipulation and pre-trial order the 
court then entered summary judgment for 
Ballantine on open account for $17,191.64 
and against Associated on its counterclaim. 


The appeal here challenges the denial of 
reopening of the pre-trial order, stipulation 
and complaint, and attacks the order grant- 
ing summary judgment. 


We find no error in the rulings of the 
district court. 


While the court always has the responsi- 
bility to cut a litigant from the snares and 
tangles of a procedural trap, whether it be 
created by his own or another’s doings in 
order to prevent manifest injustice, the 
court’s duty is equally clear to give full 
force and effect to the commitments of 
counsel duly and voluntarily made as to 
the truth of simple facts. After consider- 
able negotiation between the parties here a 
stipulation was filed and approved by the 
court. In addition to counsel for the parties 
also present at these conferences was Maur- 
ice Pepper, who was one of the appellants 


for trial to those not disposed of by admissions 
or agreements of counsel; and such order when 
entered controls the subsequent course of the 
action, unless modified at the trial to prevent 
manifest injustice. 
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in his personal capacity, who was also 
President of the corporate appellant, and 
who was also an attorney himself. 

Nor can we say there was error for the 
district court in refusing in February to 
modify its pre-trial order, carefully prepared 
and entered with full consent of all the 
parties in the previous December. Careful 
use of the pre-trial procedures under Rule 
16 will continue to be one of the most effec- 
tive tools in the administration of justice 
only so long as it be regarded as a vital and 
integral part of the judicial process, and, 
enforced by a deliberate court with fairness. 
See Henry Hanger & Display Fixture Corp. 
v. Sel-O-Rak Corp., 270 F. 2d 635 at 639: 


“Ambiguities in stipulations, as in the 
case of other agreements, may be removed 
and the intention of the parties may be 
determined by judicial construction, but 
the courts cannot, under the guise of 
construction, insert into an agreement an 
essential element such as the subject 
matter to which the agreement shall 
apply. Such a defect cannot be remedied 
by any conduct of the parties which falls 
short of an agreement of itself; or an 
estoppel; nor can such a deficiency be sup- 
plied by one party without the assent of 
the other, whether attempted by testi- 
mony or otherwise.” (Emphasis added.) 


Appellants further contend that even 
though they be bound by the consent order 
and stipulation still the court erred in grant- 
ing summary judgment because, they say, 
the documents themselves are vague and 
ambiguous in several respects. We agree 
with the district court that the language 
of the letter agreement of November 10, 
1949, quoted above, very plainly gave Bal- 
lantine the right to discontinue, without 
cause, and the record shows that this was 
done by letter of May 16, 1957. There was 
no need for explanatory testimony on this 
point. 

Moreover, “All sales made to you shall 
be at such prices and upon such terms as 
may from time to time be established by 
our office . . .” meant to the district court 
that Ballantine could set the price of its 
product to Associated and not, as appellants 
urge, that the price must be “established” 
by reference to Ballantine sales to other 
distributors elsewhere. As the district court 
put it: “To hold that under the contract 
here plaintiff was bound to sell its products 
to defendant at a price established as com- 
mon to all distributors, would be the writ- 


1 69,917 


Court Decisions 
Associated Beverages Co. v. Ballantine & Sons 


Number 175—170 
2-17-61 


ing of an agreement into which the parties 
have not entered.” 


[Antitrust Law Violation] 


Since the relationship between them has 
been determined to be embraced in the 
letters referred to, there is patently no 
merit at all in appellants’ final contention 
that Ballantine violated Section 3 of the 
Clayton Act (15 U. S. C. Section 14). 


“It shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract for sale of goods, wares, 
merchandise, machinery, supplies, or other 
commodities, whether patented or un- 
patented, for use, consumption, or resale 
within the United States or any Territory 
thereof or the District of Columbia or any 
insular possession or other place under 
the jurisdiction of the United States, or 
fix a price charged therefor, or discount 
from, or rebate upon, such price, on the 
condition, agreement, or understanding 
that the lessee or purchaser thereof shall 
not use or deal in the goods, wares, mer- 
chandise, machinery, supplies, or other 
commodities of a competitor or competi- 
tors of the lessor or seller, where the 
effect of such lease, sale, or contract for 
sale or such condition, agreement, or 
understanding may be to substantially 
lessen competition or tend to create a 
monopoly in any line of commerce.” 


A careful reading of the entire agreement 
does not disclose a single reference to any 
matter prohibited by that statute and there 
is nothing otherwise suggested as governing 
their relationship as brewer and distributor 
with which this section of the Clayton Act 
is concerned. 


Appellants’ final contention that the pre- 
trial order and the subsequent stipulation 
merely sharpened the antitrust issue and 
did not, therefore, submit to the district 
court an agreed statement of facts for its 
application to the Clayton Act may be 
accepted, arguendo, without impairment to 
this holding. 


The language of appellants’ counterclaim 
itself, without reference to the stipulation, 
does not state a violation of the Clayton 
Act under the doctrine laid down in United 
States v. Colgate Co., 250 U. S. 300, 63 L. Ed. 
992, 39 S. Ct. 465, 7 ALR 443, 


This Court in Nelson Radio and Supply 
Co., Inc. v. Motorola, Inc. [1952 Trane CASES 
{| 67,386], 200 F. 2d 911, at 915-916 (5th Cir. 
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1952) cert. den. 348 U. S. 875 (1954), citing 
the Colgate case, supra, said: 


“Section 3 of the Clayton Act, by its 
express terms, covers only leases, sales, 
or contracts actually made on the condi- 
tion, agreement, or understanding that 
the lessee or purchaser thereof shall not 
use or deal in the goods of a competitor 
of the lessor or seller. There is nothing 
whatever in the Act to suggest that it 
covers a situation where the manufac- 
turer refuses to make a sale or enter into 
a contract, and it has been stated time 
and again that a manufacturer has the 
unquestioned right to refuse to deal with 
anyone for reasons sufficient to himself, 
[Citing the Colgate case and others.] For 
that matter, a review of all of the cases 
decided by the Supreme Court involving 
Section 3 of the Clayton Act, reveals 
that in each of them there was an agree- 
ment and not a mere refusal to deal. 
There is a real difference between the 
act of refusing to deal and the execution 
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of a contract which prevents a person 
from dealing with another. The plaintiff 
has not been injured as the result of a 
contract, either express or implied, which 
sought to prevent him from dealing in 
the goods of any competitor of the de- 
fendant.” 


While the parent Colgate case came under 
sharp discussion in United States v. Parke, 
Davis and Company [1960 TRADE CASES 
69,611], 362 U.-S. 2% 4 L.Ed. 2d. 505 
[February 29, 1960], nothing in this recent 
case compels a different result here. The 
alleged activities of Ballantine in refusing 
to deal with its distributor did not purport 
to bind appellants to observe fixed retail 
prices, nor did it seek to secure adherence 
by appellant to any suggestion to this effect, 
and did not carry with it any restrictions 
condemned by the statute. 


The judgment of the district court is 
affirmed. 


[] 69,918] Great Lakes Rubber Corp. v. Herbert Cooper Co., Inc. 
In the United States Court of Appeals for the Third Circuit. No. 13,309. Filed Feb- 


ruary 8, 1961. 


Appeal from the United States District Court for the Middle District of Pennsylvania. 


FoLtiMe_r, Judge. 


Sherman Act 


Private Enforcement—Jurisdiction of “Compulsory” Counterclaim—Patent Infringe- 
ment and Unfair Competition—A counterclaim charging a company founded by two em- 
ployees of the counterclaimant with unfair competition through (among other allegations) 
the manufacture of patented products without obtaining a license or paying royalties and 
by underbidding the counterclaimant (a licensee) by amounts approximately equal to its roy- 
alty payments, was a “compulsory” counterclaim to a complaint charging conspiracy to 
restrain and monopolize commerce by bringing unjustified lawsuits charging patent in- 
fringement and by making false representations to complainant’s suppliers that by selling 
to it they were guilty of contributory infringement. The charges of conspiracy and un- 
justified lawsuits indicated a sufficient connection in subject matter to meet the test for 
ancillary jurisdiction of the counterclaim. 

See Private Enforcement and Procedure, Vol. 2, J 9013. 

For the appellant: William H. Pattison, Jr., Bethesda, Maryland. 

For the appellee: Morton Amster, New York, N. Y. 

Before Biccs, Chief Judge and Goopricu and ForMAy, Circuit Judges. 
claim. Because the question presented on 
appeal is whether Great Lakes’ counterclaim 
arises out of the transaction or occurrence 
that is the subject matter of a claim asserted 


by Cooper a detailed analysis of the plead- 
ings is necessary. 


On May 12, 1959, Great Lakes filed an 
amended complaint naming Cooper as de- 


1 69,918 


Opinion of the Court 


Bices, Chief Judge. [Jn full text]: This is 
an appeal from an order of the court below 
dismissing a counterclaim of Great Lakes 
Rubber Corporation (Great Lakes), made 
against Herbert Cooper Co., Inc. (Cooper), 
on the ground that the court lacked juris- 
diction of the subject matter of the counter- 
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fendant. Jurisdiction was allegedly based 
on diversity. The allegations fall roughly 
into three groups. First, it was alleged that 
Howard Cooper and Joseph Herbert had 
been employed by Great Lakes for periods 
of approximately four and two years, as 
foreman and supervisor, respectively and 
that they left Great Lakes’ employ taking 
with them certain information relating to 
the flexible rubber tubing manufactured by 
Great Lakes, and lists disclosing Great 
Lakes’ customers; that shortly thereafter they, 
with others, founded Cooper; that Cooper 
competed for and obtained customers that 
were, until then, customers of Great Lakes; 
and, that Cooper’s “offering to sell, and 
manufacturing and selling flexible tubing 
made and offered for sale with utilization 
of knowledge and information acquired [by 
Howard Cooper and Joseph Herbert] while 
these men were in a fiduciary relationship 
with plaintiff’ constituted “acts of unfair 
competition and unfair business practices”. 


Second, it was alleged that Great Lakes 
manufactures flexible tubing covered by 
patents held by Fred T. and Robert E. 
Roberts; that Great Lakes is a licensee of 
the Roberts; that Cooper, after failing to 
obtain a similar license, submitted bids to 
the United States Army and Air Force, 
customers of Great Lakes, offering to man- 
ufacture and sell flexible rubber tubing of 
a type, the manufacture and sale of which 
would constitute Cooper an “infringer” of 
the Roberts’ patents; that Cooper, as low 
bidder, was awarded several contracts by 
the Government; that Cooper was enabled 
to underbid Great Lakes because unlike 
Great Lakes it was not paying royalties as 
a licensee under the Roberts’ patents; and, 
that by reason of Cooper’s operation as an 
“unlicensed infringer” it “is and has been 
in an unfair competitive position” relative 
to Great Lakes. 


Third, it was alleged that Cooper implied 
to customers of Great Lakes that the quality 
of the tubing manufactured by Great Lakes 
was inferior; that Cooper represented to the 
United States Air Force that no validly 
patented ideas, processes or inventions held 
by others would be utilized in fulfilling its 
contracts for flexible tubing, that their rep- 
resentations were false; and, that these acts 
have damaged and imminently threaten 
Great Lakes’ business operations. 


Great Lakes referred to various contracts 
with the United States Army and Air Force 
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which it alleged it had failed to obtain but 
which Cooper did obtain, and further speci- 
fied an Air Force contract on which it was 
then being underbid by Cooper and which 
it would not obtain if Cooper’s acts of “un- 
fair competition” were not enjoined. Great 
Lakes asked for relief in the form of an 
injunction, an accounting for profits and an 
award of damages. 


On June 23, 1959, Cooper filed an answer 
to the amended complaint and a counter- 
claim which asserted that Great Lakes, Fred 
T. and Robert E. Roberts, the R. E. Dar- 
ling Company, which like Great Lakes is a 
licensee of the Roberts, and various un- 
named companies and individuals “have 
been and still are . . . conspiring together 
and attempting both individually and in 
concert to restrain and monopolize inter- 
state commerce” in violation of Sections 1 
and 2 of the Sherman Act, 15 U. S.C. A. 
Sections 1 and 2. The conspiracy was al- 
leged to include, without limitation, the 
making of false representations to certain 
of Cooper’s material suppliers that they 
were guilty of contributory infringement 
when the conspirators knew that the sup- 
plied items were staple articles of commerce 
and could not be the basis of such liability. 


The counterclaim also alleged, and this is 
of prime importance in the instant case, “the 
bringing of a series of unjustified lawsuits 
by the conspirators in bad faith and without 
color of right with the sole object of harass- 
ing and preventing defendant [Cooper] from 
competing in the manufacture and sale of 
flexible hose and thus eliminating defendant 
as a competitor, including this action [i. e., 
the action brought. by the filing of the 
amended complaint by Great Lakes] 
to prevent defendant from seeking the 
patronage of its principal customer, the 
United States, [and] an action brought in 
another court against the United States 
Secretary of Defense by Fred T. and Robert 
E. Roberts to prevent the Secretary from 
buying defendant’s hose, and a patent in- 
fringement suit brought against defendant 
in... [the court below] by Fred T. and 
Robert E. Roberts to prevent defendant 
from manufacturing flexible hose and a tem- 
porary restraining order obtained therein, 
both the action and the restraining order 
. . . being in violation of 28 U. S.C. A. 
§ 1498 which forbids infringement actions 
and injunctive restraints against govern- 
ment contractors . . .” The counterclaim 
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pees treble damages, costs and attorneys’ 
ees. 


On July 2, 1959, Cooper moved to dismiss 
Great Lakes’ amended complaint on the 
ground that there was no diversity of citi- 
zenship between the parties. By order dated 
December 9, 1959, the court granted Coop- 
er’s motion to dismiss. Jurisdiction of 
Cooper’s counterclaim was retained on the 
ground that it had an independent basis of 
jurisdiction in that it asserted a claim aris- 
ing under the laws of the United States. No 
appeal was taken from that order and no 
question regarding it has been raised on this 
appeal. 

On December 28, 1959, Great Lakes filed 
an answer and a counterclaim to Cooper's 
counterclaim. Great Lakes’ counterclaim 
repeated in substance the allegations of its 
amended complaint. The counterclaim is 
distinguishable from the amended complaint 
only in that it is more specific and in that 
it alleges further that Cooper, with knowl- 
edge of the amounts of royalties required to 
be paid by Great Lakes under the Roberts 
patents, has underbid Great Lakes on va- 
rious contracts offered by agencies of the 
United States by approximately the amount 
of the royalties required to be paid by Great 
Lakes to the Roberts; that Herbert and 
Cooper had induced “key” employees of 
Great Lakes to leave it and to become em- 
ployed by Cooper; and that Cooper’s charges 
in the court below were baseless and untrue 
and have resulted in damaging Great Lakes 
unfairly. 

On June 6, 1960, Cooper moved to dis- 
miss the Great Lakes counterclaim on the 
ground that the court below lacked jurisdic- 
tion of the subject matter. In opposition to 
this motion Great Lakes contended that the 
court had ancillary jurisdiction of its coun- 
terclaim as a compulsory counterclaim arising 
out of the same transaction and occurrences 
that were the subject matter of Cooper’s 
claim arising under the Federal antitrust 
laws. On May 5, 1960, the court granted 
Cooper’s motion to dismiss on the ground 
that Great Lakes’ counterclaim was not a 
compulsory counterclaim. This appeal fol- 

lowed.” 

A federal court has ancillary jurisdiction 
of the subject matter of a counterclaim 


1The court below did not direct the entry of 
final judgment upon the counterclaim as speci- 
field by Rule 54(b), Fed. Rules Civ. Proc., 28 
U. S. C., 4 @. upon an express determination 
that there is no just reason for delay. Since, 
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if it arises out of the transaction or occur- 
rence that is the subject matter of an 
opposing party’s claim of which the court 
has jurisdiction. Moore v. New York Cotton 
Exchange, 270 U. S. 593 (1926); 3 Moore, 
Fed. Practice, pp. 39-41 (2d ed. 1948). 
Similarly, a counterclaim that arises out 
of the transaction or occurrence that is 
the subject matter of an opposing party’s 
claim is a “compulsory counterclaim” within 
the meaning of Rule 13(a) of the Federal 
Rules of Civil Procedure. It is stated fre- 
quently that the determination of ancillary 
jurisdiction of a counterclaim in a federal 
court must turn on whether the counter- 
claim is compulsory within the meaning of 
Rule 13(a). Such a statement of the law 
relating to ancillary jurisdiction of counter- 
claims is not intended to suggest that Rule 
13(a) extends the jurisdiction of the federal 
courts to entertain counterclaims for the 
Federal Rules of Civil Procedure cannot 
expand the jurisdiction of the United ‘States 
courts. What is meant is that the issue of 
the existence of ancillary jurisdiction and 
the issue as to whether a counterclaim is 
compulsory are to be answered by the same 
test. It is not a coincidence that the same 
considerations that determine whether a 
counterclaim is compulsory decide also 
whether the court has ancillary jurisdiction 
to adjudicate it. The tests are the same 
because Rule 13(a) and the doctrine of 
ancillary jurisdiction are designed to abol- 
ish the same evil, viz., piecemeal litigation 
in the federal courts. 


We have indicated that a counterclaim 
is compulsory if it bears a “logical relation- 
ship” to an opposing party’s claim. Zion 
v. Sentry Safety Control Corp., 258 F. 2d 
31 (3 Cir. 1958). See also United Artists 
Corp. uv. Masterpiece Productions, Inc., 221 
F, 2d 213, 216 (2 Cir. 1955). The phrase 
“logical relationship” is given meaning by 
the purpose of the rule which it was de- 
signed to implement. Thus, a counterclaim 
is logically related to the opposing party’s 
claim where separate trials on each of their 
respective claims would involve a substan- 
tial duplication of effort and time by the 
parties and the courts. Where multiple 
claims involve many of the same factual 
issues, or the same factual and legal issues, 
however, the court’s order was one ‘‘refusing’’ 
an injunction, this court has jurisdiction of the 


appeal pursuant to Section 1292(a)(1), 28 
US; C: 
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or where they are offshoots of the same 
basic controversy between the parties, fair- 
ness and considerations of convenience and 
of economy require that the counterclaim- 
ant be permitted to maintain his cause of 
action. Indeed the doctrine of res judicata 
compels the counterclaimant to assert his 
claim in the same suit for it would be 
barred if asserted separately, subsequently. 


Cooper alleges that the claims originally 
asserted in Great Lakes’ amended com- 
plaint,? reiterated in substance in its coun- 
terclaim, are “unjustified” and were brought 
in “bad faith and without color of right 
with the sole object of harassing and pre- 
venting defendant [Cooper] from compet- 
ing in the manufacture and sale of flexible 
hose.” These are the only allegations set 
out by Cooper’s counterclaim which demon- 
strate a relationship within the purview 
of Rule 13(a) to Great Lakes’ amended 
complaint or counterclaim. But that they 
do demonstrate a relationship is unques- 
tionable. It is clear that a determination 
that Cooper’s claims that the claims as- 
serted in Great Lakes’ amended complaint 
and reiterated in substance in its counter- 
claim are harassing will entail an extensive 
airing of the facts and the law relating 
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to Great Lakes’ counterclaim. It follows 
that the court below was in error in dis- 
missing Great Lakes’ counterclaim on the 
ground that it was permissive. We hold 
that Great Lakes’ counterclaim was a com- 
pulsory one within the meaning of Rule 13(a), 


We point out that we express no opinion 
as to whether any of the pleadings in the 
present case, whether those of Cooper or 
those of Great Lakes, state claims upon 
which relief can be granted. Only the 
question of jurisdiction is raised on this 
appeal. There can be no doubt that the 
court below pessesses the power, the ju- 
risdiction, to ascertain whether or not 
causes of action are stated by the respective 
parties. Romero v. International Terminal 
Operating Co., 358 U. S. 354, 359 (1959). 
The issues of whether or not the respective 
parties have stated causes of action and 
their nature will be before the court below 
and can be decided on remand after brief- 
ing and argument. If an appeal be taken 
from the ensuing decision this court will 
have the benefit of the views of the lower 
court. 

The judgment will be reversed and the 
cause will be remanded with the direction 
to proceed in accordance with this opinion. 


[| 69,919] Johnson & Johnson v. Apollo Sales, Inc.; Johnson & Johnson vy. Irving 
Jacobs, et al.; Johnson & Johnson v. Northwest Wholesale Corp.; Johnson & Johnson v. 


Rosenblum, Inc. 


In the United States District Court for the Southern District of New York. Nos. 60 


Civ, 4420, 60 Civ, 1075, 60 Civ. 774, and 60 Civ. 1066, respectively. Dated February 1, 1961. 
New York Fair Trade Law 


Defenses—Competition Between Parties—Industrial Accounts—A defense to a fair 
trade enforcement action grounded upon alleged competition between the fair trader (a 
manutacturer of surgical dressings, etc.) and the defendant (a retailer in New York City) 
for industrial accounts was rejected on a finding that the only “industrial” account in New 
York State to which the manufacturer made sales was in Schenectady, a location in which 


it could not be said that the parties were in competition. 
See Resale Price Maintenance—Fair Trade, Vol. 1, { 3015.80. 
For the plaintiff: Rogers, Hoge & Hills, New York, N. Y. 
For the defendant: W. Edward Woods, New York, N. Y. 


Memorandum 


EpLestEIn, District Judge [Jn full text]: 
This is a motion for a preliminary injunc- 
tion to enjoin defendant’s alleged unfair 


2The amended complaint was dismissed by 
the court below as we have stated at an earlier 
point in this opinion but none the less it is 
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competition in the form of price cutting. 
The facts and issues discussed herein apply 
to the case of Johnson & Johnson v. Apollo 
Sales, Inc. Counsel have agreed that the 


one of the operative facts on which Cooper rests 
its allegations of harassment and is pertinent 
on that issue. 
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decision in that case will be dispositive of 
the application for a preliminary injunction 
in the remaining three cases. 

Plaintiff is a manufacturer of surgical 
dressings, baby products, elastic products, 
ointments and other related articles. The 
products bear plaintiff's trade marks. De- 
fendant is a registered pharmacy, engaged 
in the business of selling general merchan- 
dise, drugs and sundries in New York City. 
Plaintiff has entered into contracts with its 
retailers, in conformity with N. Y. Gen. 
Business Law § 369a, calling for minimum 
retail fair trade prices. The instant suit is 
brought pursuant to N. Y. Gen. Business 
Law § 369b, which makes sales at prices 
below those stipulated in fair trade con- 
tracts actionable as unfair competition. 
Jurisdiction is founded upon diversity of 
citizenship. 

Defendant’s sole ground in opposition to 
the motion is the contention that plaintiff 
and defendant compete in sales to industrial 
accounts, and plaintiff is thus barred under 
the doctrine of United States v. McKesson & 
Robbins, Inc. [1956 Trapve CASES f 68,368], 
351 U. S. 305 (1956) and Esso Standard Oil 
Co. v. Secatore’s Inc. [1957 TRApE CASES 
J 68,695], 246 F. 2d 17 (1st Cir.), cert. denied, 
355 U. S. 834 (1957) from enforcing its re- 
sale price maintenance program. 

In McKesson & Robbins, the Supreme 
Court held that a state authorized fair trade 
agreement between a wholesaler and a manu- 
facturer competing with him in selling to 
retailers constituted proscribed horizontal 
price fixing. In Secatore’s, primarily relied 
on by defendant, the First Circuit framed 
the primary issue as follows: 


“The critical, and as we see it the con- 
trolling, question before the court below 
and before us is whether the plaintiff and 
defendant are ‘corporations in competi- 
tion with each other.’” 

246 F. 2d at 19. Finding that the parties 
were in fact competitors, the Court held 
that plaintiff was precluded from enforcing 
its fair trade agreements. Thus, if plaintiff 
and defendant here are competitors, plaintiff 
may not enforce its resale price maintenance 
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program. See 66 Stat. 632, 15 U. S. C. 
§ 45(a) (5). 

The facts do not support defendant’s con- 
tention that the parties are competitors. 
Defendant sells to individual consumers and 
to industrial accounts, who purchase Johnson & 
Johnson products for use in their businesses. 
Plaintiff, on the other hand, sells to no 
industrial accounts in New York City, nor 
does it solicit such accounts as direct pur- 
chasers. Plaintiff’s sole industrial account 
in New York State is the General Electric 
Company in Schenectady. Plaintiff’s char- 
acterization of such sales as wholesale sales 
does not by itself negative a competitive 
relationship between the parties. Yet the 
realities of the situation are such that de- 
fendant, a local merchant in New York 
City, can in no way be said to be compet- 
ing with plaintiff for this account in Schenec- 
tady. All that plaintiff seeks to enforce is 
its fair trade prices at retail to the ultimate 
consumer. Notwithstanding defendant’s claim, 
plaintiff does not compete with it in selling 
to industrial accounts. Moreover, sales to 
industrial accounts are specifically excluded 
from plaintiff's fair trade prices. See Gen- 
eral Electric Company v. Hess Brothers, Inc. 
[1957 Trape CAseEs { 68,807], 155 F. Supp. 
o/0E De Pa 1957) 


Since the facts upon this motion show 
that the parties are not in competition, there 
appears to be no substantial reason why 
plaintiff's injunction should not be granted. 
Defendant’s acts are in violation of § 369b 
of the N. Y. Gen. Business Law. Unless 
enjoined, their continuance pending trial 
will result in irreparable injury to plaintiff 
and may lead to the destruction of its fair 
trade structure and the impairment of its 
good will. The grant of injunctive relief 
will not prevent defendant from selling 
plaintiff’s products. It will merely require 
that it sell them at the fair trade price. 


The foregoing shall constitute the find- 
ings of fact and conclusions of law of the 
court. 

The motions for preliminary injunctions 
are granted. Settle orders on notice within 
two weeks. 
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[1 69,920] Sperry Rand Corp. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. No, 15369. 
Decided February 9, 1961. 


On Petition to Review Orders of the Federal:-Trade Commission. 


Clayton Act 


FTC Enforcement—Orders: Finality and Enforcement—Retroactive Application of 
1959 Amendment.—The amendment to the Clayton Act by P. L. 86-107, making FTC 
orders based on violation of the Act final at the end of 60 days (subject to penalties 
for violation) if no review is sought, did not apply to orders entered before the effective 
date of the amendment, July 23, 1959. As to orders entered before that date, including 
consent orders, the prior procedure for enforcement by application to a U. S. Court of 
Appeals must still be followed. The FTC’s interpretation ofthe amendment as covering 
all orders for which review was not sought within 60 days after enactment was in error. 


See FTC Enforcement and Procedure, Vol. 2, 8621, 8661. 


For the petitioner: G. A. Chadwick, Jr., Francis J. McNamara, and John A. Beck; 
Edward F. Howrey and William Simon filed brief on behalf of Nash-Finch Co., as amicus 
curiae; Joseph W. Burns filed brief on behalf of The Ruberoid Co., as amicus curiae, 


For the respondent: Alan B. Hobbes, Assistant General Counsel, and Miles J. Brown, 


Attorney. 


Petition for review of FTC cease and desist order in Dkt. 6701 dismissed. 


Before PretryMAN, BazeLon and Fany, Circuit Judges. 


Fauy, Circuit Judge [In full text]: The 
Federal Trade Commission on December 
27, 1956, issued a Complaint against peti- 
tioner, Sperry Rand Corporation, charging 
that it (1) had discriminated in prices be- 
tween competing retail customers in the 
sale of its electric shavers, in violation of 
subsection (a) of section 2 of the Clayton 
Act, as amended; (2) had paid for advertis- 
ing and other services and facilities in vio- 
lation of subsection (d) of said section 2; 
and (3) had engaged in resale price mainte- 
nance in violation of section 5 of the Fed- 
eral Trade Commission Act. Negotiations 
and other proceedings ensued, followed by a 
settlement which took the form of a con- 
sent Cease and Desist Order of the Com- 
mission, entered November 3, 1958. 


[Effect of Amendment on Enforcement 
Procedure] 


The order was in the form customarily 
used by the Commission for such violations: 
petitioner was ordered in general terms to 
cease and desist from discriminating, di- 
rectly or indirectly, in the price of its prod- 


1 Petitioner does not seek review of that por- 
tion of the consent order issued on the basis of 
the alleged violation of section 5 of the Federal 
Trade Commission Act. 

2If no petition for enforcement had been filed, 
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ucts of like grade and quality by selling to 
any purchaser at net prices higher than 
those charged any other purchaser compet- 
ing with such unfavored purchaser in the 
resale and distribution of the products. The 
order also prohibited petitioner from en- 
gaging in violations of the other two sec- 
tions referred to in the Complaint.t At the 
time of its issuance no penalty could be im- 
posed for violation of the order itself. In 
event of such violation the procedure then 
in effect required an application to be made 
to the appropriate United States Court of 
Appeals for enforcement. Subsequent to an 
enforcement order a violator of this court 
order would be considered in contempt of 
court, when penalties could be imposed for 
the first time for the contempt No pro- 
ceedings for either enforcement or review 
of the present order were initiated prior to 
the enactment on July 23, 1959, of Public 
Law 86-107,* hereinafter usually referred to 
as the amendment, 


The amendment substantially changed the 
situation with respect to enforcement of 
orders to which it applies. It provides that 


ne eae subject to the order could at any 
ime petition an appropriate Court 
for.review of the order. of APP 


3 
ae Stat. 243 (1959), 15 U.S.C. A. § 21 (Supp. 
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within sixty days after issuance of an order 
prohibiting the violation of certain sections 
of the Clayton Act the person subject to 
the order may have it reviewed by filing a 
petition in an appropriate Court of Appeals. 
If this is not done the order becomes final. 
If, however, a petition is filed the order 
becomes final according to the course the 
litigation takes. A civil penalty of not more 
than $5,000 may be imposed for each viola- 
tion of a Commission order which has be- 
come final. 


The differences in the impact of an order 
under the enforcement procedure in effect 
prior to the amendment and an order sub- 
ject to the new procedure are substantial. 
In the former case, as we have seen, when a 
violation is first established no penalty fol- 
lows unless the violation continues after 
court review and approval of the order in 
the form of a court decree. The violation 
then is contempt of court. Under the amend- 
ment, however, once the Commission order 
itself becomes final a heavy penalty attaches 
to each violation. 


[FTC Interpretation] 


On July 28, 1959, a few days after the 
date of the amendment, the Commission 
issued a document in the form of a press 
release.* It announced that persons subject 
to outstanding orders, which would include 
the one here involved, would have sixty 
days from the date of enactment of the 
amendment within which to file petitions 
for review. In the event court proceedings 
were not so instituted the document stated 
that such orders would become final at the 
expiration of said sixty days. Petitioner 
thereupon filed with the Commission a mo- 
tion to reopen the proceedings and for 
modification of the order of November 3, 
1958. The motion was denied, whereupon 
the petition to this court was filed within 
sixty days from date of enactment of the 
amendment. Petitioner seeks review both 
of the consent order that it might be either 
modified or set aside because of the new 
enforcement and penalty provisions, and 
also of the order of the Commission deny- 
ing petitioner’s motion to reopen the pro- 
ceedings and modify the order. In the 
alternative petitioner asks for a ruling that 
the enforcement and penalty provisions of 


4 FTC Press Statement on Public Law 86-107, 
July 28, 1959. 
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the amendment do not apply to the order of 
November 3, 1958. 


The position of petitioner is that the 
Commission has interpreted the amendment 
to cover all orders entered prior to its en- 
actment except those as to which enforce- 
ment or review proceedings had been initiated 
in a Court of Appeals, which are excepted 
under section 2 of the amendment. The 
Commission does so interpret the amend- 
ment. Petitioner contends that if this inter- 
pretation is correct petitioner is invalidly 
subjected to the risk of severe penalties 
which were not in existence when it con- 
sented to the order. If, however, the amend- 
ment does not apply to the order of November 
3, 1958, the grounds upon which petitioner 
seeks review disappear. We think the amend- 
ment does not apply. 


[Amendment as Procedural] 


The Commission says the amendment is 
procedural and that, therefore, retroactive 
application is valid, citing Federal Broadcast- 
ing Sys., Inc. v. Federal Communications 
Comm'n, 99 U. S. App. D. C. 320, 239 F. 2d 
941. We there applied the rule that a proce- 
dural or remedial amendment may be validly 
given retroactive application. But our present 
question is different; it is whether Congress 
has limited the coverage of the amendment 
so that the new enforcement and penalty 
provisions do not apply retroactively, that 
is, to a cease and desist order entered prior 
to the time the amendment was enacted. 
We think Congress has so limited the amend- 
ment. The Commission by issuing the press 
release rules that parties to outstanding 
orders have sixty days within which to peti- 
tion for review before their orders become 
final for the purpose of imposition of mone- 
tary penalties. The Commission itself thus 
construes the amendment to apply to orders 
which become final only under the proce- 
dures of the amendment. The Commission 
argues, however, that consent orders are 
not reviewable because of their consent na- 
ture. The Commission thus says on the one 
hand that the amendment gives sixty days 
from its date for the filing of petitions for 
review of all outstanding orders, and on the 
other hand that the sixty days are of no 
value for purposes of review of an order 
previously entered on consent, which, inso- 
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far as the merits are concerned, had become 
unreviewable when entered. 


[Retroactivity Conclusion] 


We do not agree with the position of the 
Commission that the amendment applies to 
orders which were outstanding before its 
enactment. By its terms the amendment 
covers orders which may be reviewed by 
the filing in an appropriate Court of Appeals 
of a petition “within sixty days after the 
date of the service of such order,’ with the 
further provision that any such order shall 
become final “(1) upon the expiration of the 
time allowed for filing a petition for review, 
if no such petition has been duly filed within 
such time,” or if one is filed then upon the 
expiration of the litigation stages enumerated 
in subsections 1(g) and 1(h) of the amend- 
ment. The penalty provision then speaks in 
terms of its application to orders which 
have become final.” 


It is thus seen that the amended proce- 
dures leading to the penalty provisions apply 
only to orders which become final under 
conditions set forth for the first time in the 
amendment itself, that is, to future orders. 
Petitioner’s order is not of that character. 
The finality provisions of subsection (b) did 
not exist when it was entered. Therefore, 
petitioner's order did not become final, for 
the purpose of imposing a penalty under 
the amended procedures, prior to the amend- 
ment. And by the position of the Commis- 
sion itself review may not be obtained by 
the filing of a petition within the sixty-day 
period in the case of an order entered on 
consent.° 


Our conclusion is supported not only by 
the wording of the statute but by its struc- 
ture. Subsection (/), which contains the new 
penalty provisions, refers to any person who, 


Court Decisions 
Sperry Rand Corp. v. FTC 


Number 175—178 
2-17-61 


after it becomes final, violates an order 
issued by the Commission under subsection 
(b). Petitioner’s order was not issued under 
subsection (b). That subsection came into 
the statute under that description by being 
so “redesignated” in the opening paragraph 
of the amendment. 


Legislative history is also consistent with 
our construction of the statute. We note 
particularly one phase of this history. In 
1938 Congress enacted the Wheeler-Lea 
amendment‘ to the Federal Trade Commis- 


‘sion Act, providing that Federal Trade 


Commission orders would be final after 
sixty days or upon completion of review 
proceedings, with $5,000 civil penalties for 
violation of a final order. In these respects 
the Wheeler-Lea amendment is similar to 
the Clayton Act amendment now before us. 
But the Wheeler-Lea amendment was ex- 
pressly made applicable to orders entered 
prior to its enactment, accompanied with 
a grant by Congress itself, not by a Com- 
mission interpretation, of sixty days from 
the date of enactment within which court 
review could be sought.? Several bills de- 
signed to bring the enforcement procedures 
of the Clayton Act in conformity with the 
Wheeler-Lea amendment to the Federal Trade 
Commission Act contained similar language, 
but none was adopted. The omission of 
Congress in these circumstances to include 
such language cannot be supplied by the 
Commission press release. 


The Commission argues that the language 
of section 2 of the amendment that the pro- 
visions of section 1 “shall have no applica- 
tion to any proceeding initiated before the 
date of enactment of this Act under the 
third or fourth paragraph of section 11 of 
the [Clayton Act],” which proceeding “shall 
be governed by the provisions of such sec- 


5 Any person who violates any order issued 
under subsection (b) after such order 
has become final, and while such order is in 
effect, shall forfeit and pay to the United States 
a civil penalty of not more than $5,000 for each 
violation Each separate violation of 
any order shall be a separate offense .... 
§1(@),,73 Stat. 245 (1959), 15-U. S. C. A. § 21(2) 
(Supp. 1960). 
®° The Commission’s contention that retroactive 
application is not involved in construing the 
amendment to apply to petitioner’s order be- 
cause any violation subject to the amendment 
would occur subsequent to its enactment, does 
not help the Commission; for here again we 
point out that the case turns upon the intention 
of Congress, regardless of whether the amend- 
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ment is characterized as retroactive, prospective, 
substantive, or procedural. The question, in 
other words, is whether the new procedures of 
the amendment encompass a violation of an 
order which was outstanding before the date of 
the amendment. For the reason already dis- 
cussed we hold they do not. 

"52 Stat. 111 (1938), as amended, 15 U. S. C. 
§ 45 (1958). 

§ The provision reads as follows: 

In case an order by the Federal Trade Com- 
mission to cease and desist, served on or before 
the date of the enactment of this Act, the 
sixty-day [review] period referred to in section 
5(c) of the Federal Trade Commission Act, as 
amended by this Act, shall begin on the date 
of the enactment of this Act. 

Act of March 21, 1938, ch. 49, § 5(a), 52 Stat. 117, 
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tion as they existed on the day preceding 
the date of enactment of this Act,” by thus 
expressly excepting proceedings in which 
review had been sought prior to enactment, 
indicates that Congress intended all other 
orders to be subject to the amendment. 
Section 2, however, necessarily applies only 
to proceedings pending at the date of en- 
actment of the amendment. Doubt might 
be thought to have existed about the appli- 
cation of the amendment to orders involved 
in proceedings in progress when the amend- 
ment was enacted. Removal of this doubt 
by explicitly excepting such orders cannot 
be construed impliedly to represent an in- 
tention on the part of Congress to apply 
the amendment to all other orders which 
were previously outstanding. Rather the 
contrary; for it would be more reasonable 
to have the amended procedures cover orders 
involved in unfinished proceedings than in 
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those in which no review had been or could 
be sought. Excepting the former from those 
procedures can hardly be evidence, there- 
fore, of a congressional intent to include 
the latter. In any event, any implication in 
the other direction is not sufficient to over- 
come the conclusion we reach upon con- 
sideration of all factors involved. 


Enforcement due to any violation of the 
consent order which might occur is left to 
the provisions of the statute as they existed 
at the time the order was entered. It fol- 
lows that the basis for the relief sought, 
namely, review of the order of November 
3, 1958, and of the order of the Commission 
denying petitioner’s motion to modify or set 
aside the order of November 3, 1958, dis- 
appears.” For that reason the petition for 
review will be dismissed. 


It is so ordered. 


[] 69,921] Schick Inc. and Schick Service, Inc, v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. 


Decided February 9, 1961. 


No. 15370. 


On Petition to Review Orders of the Federal Trade Commission. 


Federal Trade Commission Act 


FTC Enforcement—-Orders: Finality and Enforcement—Retroactive Application of 
1959 Amendment.—The 1959 amendment to the Clayton Act, making orders final (and 
subject to penalty for violation) after 60 days, FTC orders based on violation of the Act 
did not apply retroactively to orders entered before its enactment. Sperry Rand Corp. v. 
FTC, 1961 Trave Cases {| 69,920, followed. 


See FTC Enforcement and Procedure, Vol. 2, {| 8621, 8661. 


For the petitioners: Richard H. Paul, of the bar of the Court of Appeals of New 
York, pro hac vice, by special leave of court, Carolyn E. Agger on brief, and Louis F, 
Oberdorfer; Edward F. Howrey and William Simon filed brief on behalf of Nash-Finch 
Co., as amicus curiae; Joseph W. Burns filed brief on behalf of The Ruberoid Co., as 


amicus curiae. 


For the respondent: 
Brown, Attorney. 


Alan B. Hobbes, Assistant General Counsel, and Miles J. 


Petition for review of FTC cease and desist order in Dkt. 6892 dismissed. 


Before PRETTYMAN, BAZELON and Fauy, Circuit Judges. 


Per Curiam [Jn full text]: Upon the 
authority of the decision today rendered in 
Sperry Rand Corp. v. Federal Trade Comm'n, 
[1961 Trapr Cases { 69,620], — U. S. App. 
DIG) 22 Ye =F, 2d, the petition © for 
review will be dismissed in view of our 


holding in that case that the entorcement 
and penalty provisions of Public Law 86-107 
do not apply to cease and desist orders 
which are outstanding as of the date of 
its enactment. 

It is so ordered. 


® The alternative relief sought by petitioner, 
for a ruling respecting the applicability or not 
of the enforcement and penalty provisions of 
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[69,922] United States v. Woody Fashions, Inc., Harry D. Graff and Harry Zucker. 


In the United States District Court for the Southern District of New York. Cr. 
159-290. Filed January 26, 1961. 


Wool Labeling Act 


Penalties for Violations—Failure to Keep Records as Criminal Offense.—The only 
penalty provided in the Wool Labeling Act for failure to keep required records is a civil 
penalty, in Sec. 6. The criminal penalties, in Sec. 10, do not apply to Sec. 6. Accordingly, 
an indictment charging violation of the Act in failing to keep records was dismissed. The 
Court also held that the criminal penalty in Sec. 10 of the Federal Trade Commission 
Act, for failure to keep records of “the business,” could not be applied to the specific types 
of records required under the Wool Labeling Act. 


See Labeling—Wool, Vol. 2, ] 6536, 6555, and FTC Enforcement and Procedure, 
Vol. 2, ¥ 8745. p 


Penalties for Violations—Misbranding—Violations as Separate or Single Course of 
Conduct.—The penalty for a continuing violation of Sec. 3 of the Wool Labeling Act is 
one for a course of conduct, not a separate penalty for each specific act of violation. 
Accordingly, those counts in an indictment which differed from the first count only as 
to dates, consignees and composition of the products alleged to have been misbranded 


were dismissed as duplicitous. 
See Labeling—Wool, Vol. 2, J 6555. 


For the plaintiff: S. Hazard Gillespie, Jr., U. S. Attorney for the Southern District 
of New York, James McK. Rose, Jr., Assistant U. S. Attorney, of Counsel. 


For the defendants: Louis Bender, New York, N. Y., for Harry Zucker, Kaplan & 
Kilsheimer, New York, N. Y., for Harry D. Graff. 


Dawson, District Judge [In full text]: 
Defendants have moved for a dismissal of 
this multicount indictment. The indictment 
charges violations of provisions of the Wool 
Products Labeling Act of 1939 (15 U. S. C. 
§§ 68-68). 

Counts 9 through 55 allege that the de- 
fendants, who were manufacturers of wool 
products, subject to the Wool Products 
Labeling Act of 1939, failed to keep proper 
records of facts and transactions relating to 
the business of the corporate defendant “in 
that the aforesaid defendants did neglect 
and fail to make and cause to be made any 
entries in books, records and memoranda 
kept by the said corporate defendant of the 
purchase of pieces of fabric as herein speci- 
fied.” The various counts relate to various 
purchases of pieces of fabric referred to 
therein. 

In other words, these counts of the in- 
dictment charge that the defendants have 
committed a crime by allowing the corpo- 
rate defendant to fail and neglect to cause 
records to be made “of the purchase of 
pieces of fabric.” 


Nowhere in the Wool Products Labeling 
Act of 1939 is there a requirement that a 
wool manufacturer keep a record of pieces 


1 69,922 


of fabric purchased by it. The act does 
provide, in §6 (15 U.S. C. § 68d), that wool 
manufacturers shall keep and preserve cer- 
tain records when required to do so by 
rules and regulations of the Federal Trade 
Commission. Rule 31, issued by the Federal 
Trade Commission (16 C, F. R. § 300.31) 
provides that the manufacturer shall keep 
records which will show the purchase, re- 
ceipt or use by such manufacturer of all 
fabric yarn, or fabric, or fibrous material 
introduced in or made part of any such 
wool product, together with the name and 
address of the person or persons from 
whom the materials are purchased or ob- 
tained by the manufacturer. 


That such records were required to be 
kept by regulations of the Federal Trade 
Commission, issued under the provisions of 
the act, seems to be apparent. However, 
this raises the question of whether failure 
to keep such records “of the purchase of 
pieces of fabric” as specified in the indict- 
ment constitutes a crime. The Wool Label- 
ing Act of 1939 had in §10 (15 U. S.C. A. 
§68h) a statement as to the criminal 
penalties. This section does not provide for 
any penalty for a violation of §6 of the act 
(15 U. S. C. A. §68d). The reason for this 
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omission becomes apparent when you ex- 
amine §6. Section 6 of the act provides 
that any manufacturer who neglects or 
refuses to maintain and preserve such 
records “shall forfeit to the United States 
the sum of $100 for each day of such 
failure, which shall accrue to the United 
States and be recoverable in a civil action.” 
In other words, the act distinguishes be- 
tween criminal penalties for violating cer- 
tain sections of the act and civil penalties 
which are recoverable for violation of §6 
of the act. 


The indictment herein charges a viola- 
tion of §6 of the act. This does not 
carry with it any criminal penalty but 
specifically provides for a civil penalty. 
Under the circumstances counts 9 to 55 
of the indictment allege matters for which 
the Government’s remedy is limited to a 
civil penalty. They do not allege matters 
for which a criminal penalty has been pro- 
vided. The motion to dismiss these counts 
of the indictment should therefore be granted. 


The Government urges that irrespective 
of whether the indictment alleges a viola- 
tion of §6 of the Wool Products Labeling 
Act of 1939, it certainly alleges a violation 
of §10 of the Federal Trade Commission 
Act (15 U.S. C. §50). That act makes it a 
crime to fail to make full, true and correct 
entries in the accounts, records and memo- 
randa of a corporation of “all facts and 
transactions appertaining to the business 
of such corporation.” We are here dealing, 
however, with a specific indictment which 
relates to a failure to cause records to be 
made of “the purchase of pieces of fabric.” 
This is a record required under the Wool 
Products Labeling Act of 1939 and the 
regulations issued thereunder. To attempt 
to apply the criminal penalty provided in 
the Federal Trade Commission Act, enacted 
for an entirely different purpose, would be 
to import a criminal penalty which does 
not seem to have been designed for such 
violations of the Wool Products Labeling 
Act. In applying the criminal law, the 
Court should be careful to restrict criminal 
penalties to the particular offenses defined 
by Congress and not allow the Government 
to assert penalties which might be derived 


* “But when choice has to be made between 
two readings of what conduct Congress has 
made a crime, it is appropriate, before we 
choose the harsher alternative, to require that 
Congress should have spoken in language clear 


Trade Regulation Reports 


Cited 1961 Trade Cases 
U.S. v. Woody Fashions, Inc. 


77 639 


from the generalities of some other act 
which has little, if anything, to do with the 
particular offense involved.* 


Counts 1 through 8 of the indictment 
allege that the defendants unlawfully, wil- 
fully and knowingly manufactured, delivered 
for shipment, shipped, sold and offered for 
sale in interstate commerce certain mis- 
branded wool products. The several counts 
allege the dates, the items, the consignee 
and the actual composition of the articles. 


Section 3 of the Wool Prodicts Labeling 
Act of 1939 (15 U. S. C. A. § 68a) makes 
the introduction or manufacture for intro- 
duction or the sale, transportation or dis- 
tribution of any wool product which is 
misbranded unlawful. Section 10 of the act 
(15 U. S. C. A. § 68h) makes a violation of 
Section 3 of the act a misdemeanor and 
provides a criminal penalty therefor. These 
counts of the indictment, therefore, on their 
face, charge a criminal offense. 


The defendants urge, however, that these 
counts are duplicitous within the meaning 
of the decisions in United States v. Universal 
C. I. T. Credit Corp., 344 U. S. 218 (1952), 
and United States v. Personal Finance Co., 
174 F. Supp. 781 (S. D. N. Y. 1959), and 
have moved for an order dismissing them 
on that ground. The offense charged in 
count 1 is merely repeated in counts 2 
through 8, with differences in the dates, 
consignees and composition of the products. 


Duplicitous informations and indictments 
were considered by the Supreme Court in 
United States v. Universal C._ I. T. Credit 
Corp., supra, affirming 102 F. Supp. 179 
(W. D. Mo. 1952}. That case involved vio- 
lations of the Fair Labor Standards Act, 
minimum wage, overtime and record keep- 
ing provisions. Of the thirty-two counts in 
the information, all but three, one for vio- 
lation of each section considered, were 
dismissed. The Supreme Court affirmed the 
lower court’s finding that a course of con- 
duct, rather than separate items making up 
that course, constituted the punishable offense. 
The Court said: 


“ , , the statute treats as one 
offense all violations that arise from that 
singleness of thought, purpose or action, 
which may be deemed a single ‘impulse,’ 


and definite. We should not derive criminal 
outlawry from some ambiguous implication."’ 
United States v. Universal C. I. T. Credit Corp., 
344 U.S. 218 at p. 221 (1952). 
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a conception recognized by this Court in 
the Blockburger case. Merely to 
illustrate, without attempting to rule on 
specific situations: A wholly unjustifiable 
managerial decision that a certain activity 
was not work and therefore did not re- 
quire compensation under F. L. S. A. 
standards cannot be turned into a multi- 
plicity of offenses by considering each 
underpayment in a single week or to a 
single employee as a separate offense.” 
344 U. S. at 224. 


Thus a course of conduct was found to be 
the punishable offense, despite the fact that 
the Fair Labor Standards Act was framed 
in terms of singular offenses. 


C. I. T. was reconsidered by the Supreme 
Court in Bell v. United States, 349 U.S. 81 
(1955). The Mann Act imposed a fine on 
anyone who “knowingly transports in inter- 
state or foreign commerce . . . any woman 
or girl for the purpose of prostitution or 
debauchery, or for any other immoral purpose. 

.” The defendant had been convicted 
on two separate counts for transporting two 
women on a single occasion. In reversing 
the District and Circuit Courts, Justice 
Frankfurter said: 


“ . . When Congress has the will it 
has no difficulty in expressing it—when 
it has the will, that is, of defining what 
it desires to make the unit of prosecution. 

. When Congress leaves to the Judi- 
ciary the task of imputing to Congress an 
undeclared will, the ambiguity should be 
resolved in favor of lenity. And this not 
out of any sentimental consideration, or 
for want of sympathy with the purpose 
of Congress in proscribing evil or anti- 
social conduct. It merely means 
that if Congress does not fix the punish- 
ment for a federal offense clearly and 
without ambiguity, doubt will be resolved 
against turning a single transaction into 
multiple offenses. . . .” 349 U.S. at 84. 


This court followed the C. I. T. case in 
United States v. Personal Finance Company, 
174 F. Supp. 871 (S. D.*N. Y. 1959). Two 
hundred counts charged three forms of un- 
lawful extension of credit. Once more the 
relevant statute was framed in “singulars.”’* 
Despite the use of singular language, the 
court concluded that the course of conduct, 
rather than individual acts must be the unit 
of prosecutiton. Accordingly all but three 
counts were dismissed, 


* H.g., Section 4 of Regulation W required 
“each installment loan to comply with principal 
amount and maturity requirement. Section 4(d) 
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These cases were decided in light of Jn re 
Snow, 120 U. S. 274 (1887) and Blockburger 
v. United States, 284 U. S. 299 (1932) where 
the distinction between individual act offenses 
and offenses continuous in character was 
considered. The Blockburger Court reasoned : 


“(In In re Snow] . . . it was held that 
the offense of cohabiting with more than 
one woman ... was a continuous offense 

. The court said (pp. 281, 286): 

‘It is, inherently, a continuous offense, 
having duration; and not an offense con- 
sisting of an isolated act. 

«|, The distinction stated by Mr. 
Wharton is that ‘when the impulse is 
single, but one indictment lies, no matter 
how long the action may continue. If 
successive impulses are separately given, 
even though all unite in swelling a com- 
mon stream of action, separate indict- 
ments lie. Wharton’s Criminal Law, 
llth ed., § 34. Or, as stated in note 3 to 
that section, ‘The test is whether the in- 
dividual acts are prohibited, or the course 
of action which they constitute. If the 
former, then each act is punishable sepa- 
rately . . . If the latter, there can be 
but one penalty.’” 284 U.S. at 302. 


Cf., Ebeling v. Morgan, 237 U. S. 625 (1915). 


Sections 68a and 68b declare misbranding 
of woolen products to be unlawful. The 
decision to mark ladies’ coats “100% Cash- 
mere” is a managerial one. First it is 
resolved that the unlawful action be taken. 
Thereafter all garments are marked with a 
label reading “100% Cashmere.” No sepa- 
rate decision to violate the law is made in 
regard to each individual garment. Rather 
the action is taken as a result of a single 
impulse. The misbranding sections of the 
Wool Products Labeling Act declare un- 
lawful a course of conduct, i. e., the mis- 
branding of woolen products. The course 
of action is prohibited. Each offense does 
not therefore constitute a separate punish- 
able crime. 

Interpretation of the statute as prohibiting 
a course of conduct is further strengthened 
by the fact that this is a criminal statute. 
Congress could easily have specified that 
each act would be a separate violation. 
They did not choose to do so. Criminal 
statutes must be strictly interpreted. United 
States v. Resnick, 299 U. S. 207 (1936); 
Umited States v. Alpers, 338 U. S., 680, 681 
provided that ‘‘no. registrant’? shall make “any 


installment loan’’ without accepting in good 
faith a.signed statement of the borrower. 
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(1950). Where two alternatives are avail- 
able the Court may not choose the harsher 
reading without clear and definite language 
in the statute. Bell v. United States, 349 
U. S. 81, 83 (1955); United States v. Uni- 
versal C. I. T. Credit Corp., supra, at 222. 
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The Court concludes that counts 2 through 
8 of the indictment are duplicitous of count 
1. Such counts are, therefore, under the 
authority hereinabove set forth, dismissed. 
Counts 9 through 55 are dismissed for 
failure to allege a crime under the provi- 
sions of the statute. 


So ordered. 


Trimount 


Bituminous Products Co., James Huggins & Son, Inc., H. H. McGuire. & Co., Inc., and 


Independent Coal Tar Co. 


In the United States District Court for the District of Massachusetts. 


No. 59-784-S. Dated November 28, 1960. 


Civil Action 


Case No. 1480 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Combinations and Conspiracies—Road Tar Sales—Price Fixing—Bidding Practices— 
Allocation of Territories—Consent Decree.—Vendors of road tar have been prohibited, 
by a consent decree, from influencing or suggesting noncompetitive pricing; from entering 
into agreements or understandings as to price fixing, allocation of territories or customers, 
refraining from bidding, or submitting noncompetitive bids; from exchanging price infor- 
mation, except in connection with good faith negotiations between vendors; and from 
exchanging or disclosing information as to bids or bidding intentions. The decree is made 
prima facie evidence in suits by governmental units filed in Massachusetts, Maine, New 
Hampshire or Vermont. Also, for a period of five years hids to government units are 
to be accompanied by sworn statements that prices are independent and in good faith. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.503, 2011.181, Justice 
Department Enforcement, Vol. 2, J 8301 and 8421, and Private Enforcement, Vol. 2, { 9012. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, William D. Kilgore, 
Jr, Baddia J. Rashid, John D. Swartz, John J. Galgay, Bernard Wehrmann, Elhanan 
Stone, and Paul J. McQueen, Attorneys, Department of Justice. 


For the defendants: Kevin Hern for Allied Chemical Corp., Thomas E, Dwyer for 
Trimount Bituminous Products Co. and James Huggins & Son, Inc., Ralph Warren 
Sullivan for H. H. McGuire & Co., Inc., John B. Reigeluth for Independent Coal Tar Co. 
and Donald R. Grant, Ropes, Gray, Best, Coolidge & Rugg, for Koppers Co., Inc., all of 
Boston, Mass. 

Final Judgment 

Gwhenzy Chief Jadge [iw yfulltext|eo tne hereby 
plaintiff, United States of America, having Ordered, adjudged and decreed as follows: 
filed its complaint herein on October 13, I 
1959, and defendants signatory hereto hav- 
ing admitted the allegations contained in the 
Government’s complaint herein solely for 
the purpose and to the extent necessary to 
give to the following adjudication the prima 
facie effect stated in Section I below in the 
suits specified below, and for no other 
purpose, 

Now, therefore, before any testimony has 
been taken herein without trial and upon 


the consent of all the parties hereto, it is 


That on the basis of said limited admis- 
sion the defendants signatory hereto have 
engaged in an unlawful combination and 
conspiracy in violation of Section 1 of the 
Sherman Act as charged in the said com- 
plaint, this adjudication being for the sole 
purpose of establishing the prima facie 
effect of this Final Judgment, in the suits 
specified below, and for no other purpose; 
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Each defendant is enjoined and restrained 
from denying that this Final Judgment has 
such prima facie effect in any such suit; 
provided, however, that this section shall 
not be deemed to prohibit any such defend- 
ant from rebutting such prima facie evidence 
or from asserting any defense with respect 
to damages or other defenses available to 
it. The specified suits referred to above 
are any suits instituted in this or any other 
court by the Commonwealth of Massa- 
chusetts, the States of Maine, New Hamp- 
shire, or Vermont, or any city or town 
within these states or the Commonwealth 
of Massachusetts against any of the de- 
fendants signatory hereto prior to Septem- 
ber 14, 1960, and which allege violation of 
the Federal antitrust law and claim damages 
growing out of the purchases of road tar 
from any such defendant. 


II 


The Court has jurisdiction of the subject 
matter herein and all parties hereto. The 
complaint states a claim upon which relief 
may be granted against the defendants 
signatory hereto, and each of them, under 
Section 1 of the Act of Congress of July 2, 
1890, entitled, “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,’ commonly known as _ the 
Sherman Act, as amended. 


IIl 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, corporation, association, or 
other business or legal entity; 

(B) “Road tar” means a road paving 
material consisting of “heavy tar’ and 
“light fluxing tar”. 

(C) “Governmental body” means _ the 
United States, any State, County or Munici- 
pality and any Agency thereof. 


IV 


The provisions of this Final Judgment 
applicable to any defendant signatory hereto 
shall apply to such defendant and to its 
officers, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to all 
persons in active concert or participation 
with any such defendant who shall have 
received actual notice of this Final Judg- 
ment by personal service or otherwise. 
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Vv 


The defendants signatory hereto are 
jointly and severally enjoined and restrained 
from directly or indirectly: 


(A) Urging, influencing or suggesting 
to, or attempting to urge, influence or sug- 
gest to, any other person to quote or charge 
noncompetitive or specified prices or terms 
or conditions of sale for road tar to any 
third person; 


(B) Entering into, adhering to, main- 


_taining or claiming any right under any 


contract, combination, agreement, under- 
standing, plan or program among them- 
selves or with any other vendor of road 
tar or any association or central agency 
of or for such vendors, to: 


(1) fix, determine, establish, or maintain 
prices, pricing methods, discounts, or other 
terms of sale of road tar to any third 
person; 

(2) allocate territories or customers for 
the sale of road tar; 

(3) refrain from submitting bids for the 
supply of road tar to any governmental 
body or to any other person; 

(4) submit a bid for the supply of road 
tar to any governmental body or other 
person which bid is not intended to attract 
the award of a contract; 

(5) refrain from competing in the sale of 
road tar. 

_ (C) Communicating, circulating, exchang- 
ing, among themselves or with other ven- 
dors of road tar, in any manner, any 
price information, price list or purported 
price list containing or purporting to con- 
tain any prices or terms or conditions for 
the sale of road tar; provided that nothing 
in this subparagraph (C) shall be deemed 
to invalidate, prohibit or restrain bona fide 
negotiations between vendors of road tar. 

(D) Being a member of, contributing 
anything of value to, or Participating in 
any of the activities of any trade associa- 
tion or central agency for road tar vendors 
with knowledge that the activities thereof 
are in violation of any of the provisions of 
this Final Judgment; 

(E) Disclosing to or exchanging with 
any other vendor of road tar: 


(1) The intention to submit or not to 
submit a bid to a governmental body; 
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(2) the fact that a bid has or has not 
been submitted, or 


(3) the content of any bid. 


VI 


Each of the defendants signatory hereto 
is ordered and directed, not later than sixty 
(60) days following the date of the entry 
of this Final Judgment, individually and 
independently (1) to review its then pre- 
vailing prices for road tar, (2) to determine 
prices of road tar based on its own manu- 
facturing and overhead costs, the margin 
of profit individually desired and other 
lawful considerations, and (3) to estab- 
lish the prices determined under (2) above, 
which prices shall become effective not 
later than ninety (90) days following the 
date of the entry of this Final Judgment. 


VII 


Each of the defendants signatory hereto 
is ordered and directed for a period of five 
years after the date of entry of this Final 
Judgment to submit a sworn statement in 
the form set forth in the Appendix A hereto, 
with each bid for road tar submitted to any 
governmental body. Such sworn statement 
shall be signed by the principal officer of 
said defendant, by the person actually re- 
sponsible for the preparation of said bid, 
and by the person who signed said bid; 
and a duplicate of each such sworn state- 
ment and of such bid, together with the 
workpapers used in the preparation of such 
bid shall be kept in the files of the defend- 
ant for a period of six years from the 
date of execution of such bids. 


VIII 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
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signatory hereto made to its principal office, 
be permitted, subject to any legally recog- 
nized privilege: 


(a) reasonable access during the office 
hours of such defendants, to all books, 
ledgers, accounts, correspondence, memo- 
tanda and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment; and 


(b) subject to the reasonable conven- 
ience of such defendant, and without re- 
straint or interference, to interview officers 
and employees of such defendant, who may 
have counsel present, regarding such matters. 


Upon such written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Divi- 
sion, the defendant shall submit such writ- 
ten reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary 
for the purpose of enforcement of this 
Final Judgment. No information obtained 
by the means permitted in this Section shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
the Executive Branch of the plaintiff ex- 
cept in the course of legal proceedings for 
the purpose of securing compliance with 
this Final Judgment in which the United 
States is a party or as otherwise required 
by law. 


IX 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and punishment of violations 
thereof. 
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[] 69,924] United States v. Koppers Co., Inc. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 59-786-W. Dated October 20, 1960. 


Case No. 1482 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Combinations and Conspiracies—Asphalt—Price Fixing—Bidding Practices—Alloca- 
tion of Territories.—A vendor of asphalt, upon admission of a 1959 violation in furnishing 
asphalt for road maintenance in a specified Massachusetts county, has been prohibited 
from noncompetitive pricing or price fixing practices; allocation of territories or customers; 
noncompetitive bidding practices and exchange of information as to bids or bidding 
intentions; and from exchange of price information. For a period of five years, bids on 
government invitations are to be accompanied by a sworn statement of independent and 


good faith pricing. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.503, 2011.181, Justice 
Department Enforcement, Vol. 2, {8301 and 8421, and Private Enforcement, Vol. 2, 


q 9012. 


For the plaintiff: Elliot L. Richardson, U. S. Attorney, and John J. Galgay, Antitrust 


Division. 
For the defendant: 


Findings of Fact, Conclusion of Law 
and Final Judgment Submitted by 
Defendant Koppers Company, Inc. 


Facts 


WyzanskI, District Judge [Jn full text]: 
The defendant Koppers Company, Inc., in 
the course of the trial and-after the taking 
of testimony, admitted in open court, and I 
find, that said defendant was engaged in a 
combination and conspiracy in restraint of 
interstate and foreign commerce in fixing 
the price of asphalt sold to the Common- 
wealth of Massachusetts during the year 
1959 for use by the Commonwealth for the 
purpose of highway maintenance by it in 
Bristol County, in violation of Section 1 of 
the Sherman Act. 


Conclusion of Law 


The defendant Koppers Company, Inc. 
has committed a violation of Section 1 of 
the Sherman Act. 


Final Judgment 


The plaintiff, United States of America, 
having filed its complaint herein on October 
13, 1959, and the defendant Koppers Com- 
pany, Inc. having appeared herein and hav- 
ing admitted in open court, in the course of 
the trial and after the taking of testimony, 
the one specific violation of Section 1 of the 
Sherman Act hereinafter set forth in para- 
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Donald R. Grant, Boston, Mass. 


graph II hereof, and without receiving any 
other evidence applicable to said defendant, 


Now, therefore, it is hereby Ordered, 
adjudged and decreed as follows: 


I 


The Court has jurisdiction of the subject 
matter herein and of the defendant Koppers 
Company, Inc. The complaint states a claim 
upon ‘which relief may be granted against 
said defendant under Section 1 of the Act 
of Congress of July 2, 1890, entitled, “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies”, com- 
monly known as the Sherman Act, as 
amended. 


II 


The defendant Koppers Company, Inc. 
was engaged in a combination and conspir- 
acy in restraint of interstate and foreign 
commerce in fixing the price of asphalt sold 
to the Commonwealth of Massachusetts 
during the year 1959 for use by the Com- 
monwealth for the purpose of highway 
maintenance by it in Bristol County, in 
violation of Section 1 of the Sherman Act. 


IT] 


As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, corporation, association or 
other business or legal entity; 
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(B) “Asphalt” means a paving material 
derived from crude petroleum and sold in 
the form of asphalt cutbacks and asphalt 
emulsions. 


(C) “Governmental body” means the 
United States, any State, County or Mu- 
nicipality and any Agency thereof. 


IV 


The provisions of this Final Judgment 
shall apply to the defendant Koppers Com- 
pany, Inc. and to its officers, agents, serv- 
ants, employees, subsidiaries, successors, and 
assigns, and to all persons in active concert 
or participation with said defendant who 
shall have received actual notice of this 
Final Judgment by personal service or 
otherwise. 


V 


The defendant Koppers Company, Inc. is 
hereby enjoined and restrained from directly 
or indirectly: 


(A) urging, influencing or suggesting to, 
or attempting to urge, influence or suggest 
to, any person to quote or charge non- 
competitive or specified prices or terms or 
conditions of sale for asphalt to any third 
person; 

(B) Entering into, adhering to, main- 
tainiig or claiming any right under any 
contract, combination, agreement. understand- 
ing, plan or program with any other vendor 
of asphalt or any association or central 
agency of or for such vendors, to: 

(1) fix, determine, establish, or maintain 
prices, pricing methods, discounts, or other 
terms of sale of asphalt to any third person; 

(2) allocate territories or customers for 
the sale of asphalt; 

(3). refrain from submitting bids for the 
supply of asphalt to any governmental body 
or to any other person; 

(4) submit a bid for the supply of asphalt 
to any governmental body or other person 
which bid is not intended to attract the 
award of a contract; 

(5) refrain from competing in the sale of 
asphalt. 

(C) Commuriicating, circulating, exchang- 
ing with other ‘vendors of asphalt, in any 
manner, any price information, price list 
ot purported price list containing or pur- 
porting to contain any prices or terms or 
conditions for the sale of asphalt; provided 
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that nothing in this subparagraph (C) shall 
be deemed to invalidate, prohibit or restrain 
bona fide negotiations between vendors of 
asphalt. 

(D) Being a member of, contributing 
anything of value to, or participating in any 
of the activities of any trade association or 
central agency for asphalt vendors with 
knowledge that the activities thereof are 
in violation of any of. the provisions of this 
Final Judgment; 

(E) Disclosing to or exchanging with 
any other vendor of asphalt: 

(1) the intention to submit or not to 
submit a bid to a governmental body; 

(2) the fact that a bid has or has not 
been submitted, or 


(3) the content of any bid. 


VI 


The defendant Koppers Company, Inc. is 
ordered and directed, not later: than sixty 
(60) days following the date of the entry 
of this’ Final Judgment, individually and 
independently (1) to review its then pre- 
vailing prices for asphalt, (2) to determine 
prices of asphalt based on its own manu- 
facturing and overhead costs, the margin 
of profit individually desired and other law- 
ful considerations, and (3) in place of its 
then prevailing prices, to establish the prices 
determined under (2) above, which prices 
shall become effective not later than ninety 
(90) days following the date of the entry 
of this Final Judgment. 


VII 


The defendant Koppers Company, Inc. is 
ordered and directed for a period of five 
years after the date of entry of this Final 
Judgment to submit a sworn statement in 
the form set forth in the Appendix A. here- 
to, with each bid for asphalt submitted to 
any governmental body. Such sworn state- 
ment shall be signed by the vice president 
and general manager of the defendant’s divi- 
sion dealing with paving materials; by the 
person actually responsible for the prepara- 
tion of said bid, and by the person who 
signed said bid; and a duplicate of each 
such sworn stafément and of such bid, to- 
gether with the workpapers used in the 
preparation of such bid shall be kept in 
the files of the defendant for a period of 
six years from the date of execution of 
such bids, 
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Vill 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to the defendant 
Koppers Company, Inc. made to its princi- 
pal office, be permitted, subject to any le- 
gally recognized privilege (a) reasonable 
access during the office hours of said de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant, relating 
to any of the matters contained in this Final 
Judgment, and (b) subject to the reasonable 
convenience of said defendant, and without 
restraint or interference, to interview offi- 
cers and employees of said defendant, which 
may have counsel present, regarding such 
matters. Upon such written request of the 
Attorney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
the said defendant shall submit such writ- 
ten reports with respect to any of the mat- 
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ters contained in this Final Judgment as 
from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Executive Branch of the plaintiff except in 
the course of legal proceedings for the pur- 
pose of securing compliance with this Final 
Judgment in which the United States is 
a party or as otherwise required by law. 


% 


IX 


Jurisdiction of this Court is retained for 
the purpose of enabling either of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provi- 
sions thereof, for the enforcement of 
compliance therewith, and punishment of 
violations thereof. 


[69,925], United States v. Paul Barnett, Inc., Central Stationers, Inc., Long Office 
Supply Co., Mr. Foster’s Store, Inc., Seminole Paper & Printing Co., Inc., Skagseth- 


Bryant, Inc., and Atlantic Paper Co. 


In the United States District (Court for the Southern District of Florida, Miami Divi- 
sion. [Civil Action No. 10,422. M. Filed February 3, 1961. 


‘Case No. 1573 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Combinations and Conspiracies—Consent Decree (Paper and Office Supplies)—Price 
Fixing—Boycott or Refusal to Deal—Exclusive Dealing—Sales Below Cost.—A group of 
paper and office supply dealers has been prohibited, by a consent decree, from entering 
into agreements or understandings involving price fixing practices or policing of such 
agreements, boycotts, refusal to deal, or exclusive dealing, and sales bélow cost, However, 
the judgment is not to apply to transactions between a defendant and its direct or indirect 
parent, a defendant and its subsidiaries, or officers or employees. 


See Combinations and Conspiracies, Vol. 1, 7 2005.533, 2005.690, 2005.759,. 2005.785, 
2011.091, 2011.181, and Justice Department Enforcement, Wott 2, 1 8301 and 8421. 


For the plaintiff: W. Wallace Kirkpatrick, [Acting Assistant Attorney General, W. D. 
Kilgore, Jr., Lewis Bernstein, Joseph J. O’Malley, and Charles F. B. McAleer, Attorneys 
Department of Justice. ‘ 


For the defendants: Lee Robinson for Skagseth-Bryant, Inc., and Richard M i 
and Herbert S. ‘Colton for other defendants. eigen wai 
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Final Judgment 


Lies, District Judge [In full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on ‘December 8, 1960, 
the defendants having appeared and filed 
their answers to the complaint denying the 
substantive allegations thereof, and the par- 
ties hereto, by their respective attorneys, 
having consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
said judgment constituting evidence or an 
admission by any party hereto with respect 
to any such issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein or ad- 
mission by any party hereto in respect of 
any such issue, and wpon consent of all par- 
ties hereto, it is hereby ordered, adjudged 
and decreed, as follows: 


I 


This ‘Court thas jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim upon 
which relief may be granted against the 
defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
partnership, corporation, association or other 
business or legal entity; 


(B) “Parent” shall mean any person own- 
ing 51% or more of the stock, regularly 
entitled to vote, of any defendant. 


III 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors and as- 
signs, and to those persons in active concert 
or participation with any defendant who 
receive actual notice of this Final Judgment 
by personal service or otherwise. This Final 
Judgment shall not apply to transactions 
between a defendant and its direct or 1n- 
direct parent, or between a defendant and 
its subsidiaries or its directors, officers, 
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agents and employees or any of them when 
acting in such capacity. 


IV 


Each of the defendants is enjoined and 
restrained from: 


(A) Entering into, maintaining, adhering 
to or enforcing, directly or indirectly, any 
contract, agreement, understanding, plan or 
program among themselves or with any 
other person to: 

(1) Fix, establish, determine, stabilize or 
suggest prices, discounts or other terms or 
conditions for the sale of paper or office 
supplies to any third person; 

(2) Boycott or otherwise refuse to do 
business with, or threaten to boycott or 
otherwise refuse to do business with any 
person; 

(3) Police prices, discounts or other terms 
or conditions at which paper or office sup- 
plies are sold; 

(4) Refuse to sell paper or office supplies 
to any third person; 

(5), Buy or offer to buy paper or office 
supplies on the condition or understanding 
that the seller thereof not sell such items 
to or do business with any third person; 

(6) Sell or threaten to sell paper or office 
supplies below cost. 


(B). Continuing as a member or becoming 
a member of any formal or informal asso- 
ciation or group which is composed of paper 
or office supply dealers doing business in. 
the State of Florida, if the activities of such 
association or group would be in violation 
of this Final Judgment if it were a party 
defendant herein. 

V 

Nothing in the preceding Section shall be 
construed as prohibiting defendants from 
exercising such lawful rights as they may 
have under and pursuant to the Miller- 
Tydings Act as amended. 


VI 


(A) For the purpose of securing com- 
pliance with this Final Judgment and for 
no other purpose, duly authorized repre- 
sentatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made to 
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its principal office, be permitted, subject to 
any legally recognized privilege: 

(1) Access, during the office hours of said 
defendant, to those books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant which 
relate to any matter contained in this Final 
Judgment; 

(2) Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of the defendant, who may have 
counsel present, regarding any such matters. 


(B) Upon such written request of the 
Attorney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
said defendant shall submit such reports in 
writing with respect to the matters con- 
tained in this Final Judgment as may from 
time to time be necessary to the enforce- 
ment of this Final Judgment;. 
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(C) No information obtained by the means 
provided in this Section VI shall be divulged 
by any representative of the Department. of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this, Final Judgment or as 
otherwise required by law. 


VII 


Jurisdiction is retained by this ‘Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith and for the punishment of viola- 
tions thereof. 


[] 69,926] Central Ice Cream Co. v. Golden Rod Ice Cream Co. 


In the United States Court of Appeals for the Seventh Circuit. 
No. 13099. Dated February 8, 1961. 


1960. January Session, 1961. 


September Term, 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. CAMPBELL, Chief Judge. 


Clayton Act 


Price Discrimination—Statutory Tests—Like Quality and Commerce as Single Test— 
Effect of Minimal Commerce, Special Specifications.—In order to establish a violation of 
Sec. 2 of the Clayton Act, it is necessary to establish that the discrimination be between 
purchasers of commodities of like grade and quality and in commerce—both requirements 
must be present as to at least one purchase, Accordingly, where the plaintiff (an ice cream 
manufacturer) sold only %4 of 1% of its products outside Illinois and the defendant sold 
none, though it did purchase ingredients locally in another state, the requirement of inter- 
state commerce was lacking. Also, while the defendant did sell some ice cream to a 
company which disposed of part of its purchase in commerce, that ice cream was made 
to special specifications, of a higher quality, so that the only competition between products 
of like grade and quality was intrastaté. The concurrence of the statutory requisites was 
therefore, lacking. 


See Price Discrimination, Vol. 1,  3505.196, 3505.250, 3505.350, 3506.100, 3515.375. 

For the appellant: William C. Wines, Chicago, Ill. 

For the appellee: Groner D. Rose, Philip A. Rose, and Claude A. Roth, Chicago, II. 
Affirming 1960 Trade Cases { 69,753. 

Before SCHNACKENBERG, KNocH and CASTLE, Circuit Judges. 


Castx, Circuit Judge [In full text]: Cen- 
tral Ice Cream Company, plaintiff-appellant, 
prosecutes this appeal from the judgment 
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order of the District Court granting judg- 
ment for the defendant in an action brought 
by Central against Golden Rod Ice Cream 
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Company, defendant-appellee. Central seeks 
treble damages for unlawful price discrimi- 
nation. Following our remandment of this 
cause on a previous appeal, Central Ice 
Cream Co. v. Golden Rod Ice Cream Co. 
[1958 TrapE Cases {J 69,017], 7 Cir., 257 F. 
2d 417, the District Court severed the issue 
of liability from the issue of damages and 
the issue of liability was tried by the court 
on a stipulation. The District Court’s find- 
ings of fact and conclusions of law appear 
in its opinion reported at 184 F. Supp. 312 
[1960 TRApDE CASEs J 69,753]. 


This appeal presents no dispute as to the 
facts. Central contends that the District 
Court erred as a matter of law. Inasmuch 
as the facts involved are set forth in detail 
in the District Court’s opinion we do not 
attempt to restate them in full. 


Central relies for relief exclusively upon 
Section 2 of the Clayton Act as amended 
by Section 1 of the Robinson-Patman Act, 
StU ese Grae 8 13a) =i) 


[Interstate Commerce] 


Central and Golden Rod are competing 
manufacturers and vendors of ice cream to 
retailers in the Chicago area. Both operate 
ice cream manufacturing plants in Illinois. 
Each uses ingredients, principally butterfat, 
coming from milk originating in Wisconsin 
and Illinois. Golden Rod purchased all 
butterfat it used in the manufacture of ice 
cream from brokers located in Chicago and 
a substantial part came from milk originat- 
ing in Wisconsin and Illinois, Central sells 
99.975% of its ice cream to {Illinois retailers 
and .025% to Indiana retailers. Golden 
Rod sells and delivers its ice cream and 
other frozen desserts solely within the State 
of Illinois; it has no ice cream business of 
any kind or nature outside of Illinois. 
Golden Rod does sell and deliver ice cream 
to Fred Harvey, a corporation. The ice 
cream sold and delivered to Harvey is of 
different and higher grade and quality than 
that sold by Golden Rod to its other cus- 
tomers and is made to Harvey’s special 
formula. All the sales and deliveries to 
Harvey are made at Chicago. A small 
portion of the total sales Golden Rod makes 
to Harvey is resold by Harvey to a railroad 
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and used in the dining cars of the railroad 
operating in interstate commerce.’ 


The District Court found and concluded, 
inter alia, that there was no price discrimina- 
tion in the course of interstate commerce. 
In so far as the finding rests on factual 
considerations we are of the opinion that 
it is fully supported by the record and free 
from error. We are convinced that in 
reaching the legal conclusion it did the 
District Court applied the correct legal 
criteria, 


[Double Test for Violation] 


The statute upon which Central predi- 
Cateseliapility 5 Us «0S, (Gy Age Sioa), 
provides: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of like 
grade and quality, where either or any of 
the purchases involved in such discrimina- 
tion are in commerce, where such com- 
modities are sold for use, consumption, 
or resale within the United States 
and where the effect of such discrimina- 
tion may be substantially to lessen com- 
petition or tend to create a monopoly in 
any line of commerce, or to injure, 
destroy, or prevent competition with any 
person who either grants or knowingly 
receives the benefit of such discrimina- 
tion, or with customers of either of them 
: .’ (emphasis supplied). 

By the express terms of the statute it is 
essential to establish a violation that the 
discrimination in price be ‘between pur- 
chasers of commodities of “like grade and 
quality” and that at least one of the pur- 
chases “involved in such discrimination” be 
a purchase in interstate commerce. The 
concurrence of these requisite factors is 
lacking in the instant case. The only sales 
of like grade and quality were solely in 
intrastate commerce—a fact not appearing 
from the complaint but disclosed by the 
stipulated proof. This fact serves to dis- 
tinguish the instant case from Moore v,. 
Mead’s Fine Bread Co. [1954 Trapr CAsEs 
J 67,906], 348 U. S. 115, primarily relied 
upon by Central. 


In Moore the corporation charged with 
violating 15 U. S. C. A. §13 was engaged 


1 Central’s complaint had alleged that Golden 
Rod sold very substantial quantities of its ice 
cream to Harvey, delivered to Harvey at Chi- 
cago railroad depots, and inferred that a large 
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portion of such ice cream was used by Harvey 
in the operation of dining car concessions on 
interstate trains. 
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in the baking business at Clovis, New 
Mexico and sold bread to retailers in Santa 
Rosa, New Mexico and in Farwell, Texas, 
a town which it served with a bread truck 
operating out of Clovis. It cut its prices of 
bread in Santa Rosa where it was in competi- 
tion with the petitioner, Moore, a local baker. 
But it did not cut its prices of bread in Far- 
well, Texas. It is evident that in Moore the 
requisite elements to establish a violation 
were present. Purchases involved in the 
discrimination were in interstate commerce. 
Interstate sales of like grade and quality 
were discriminated against. The higher 
prices were maintained as to Farwell pur- 
chasers. 


Central also relies heavily upon Klor’s, 
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TRADE CASES { 69,316], 359 U. S. 207 and 
United States v. Employing Plasterers Asso- 
ciation [1954 TrapE Cases {| 67,692], 347 
U. S. 186. But these are Sherman Act 
cases and their teachings are not determina- 
tive of the question here involved—whether 
the particular combination of elements requi- 
site to a violation of 15 U. S.C. A. §13 
(a)-(£) were present. 

In view of the conclusion we have reached 
on the issue discussed we do not deem it 
necessary to consider the additional find- 
ings and conclusions relied upon by the 
District Court inssupport of its judgment. 
The judgment order of the District Court 
is affirmed. 


Affirmed. 


Inc. v. Broadway-Hale Stores, Inc. [1959 


i [f] 69,927] Eastern Railroad Presidents Conference, et al., v. Noerr Motor Freight, 
ne., et al. 


In the Supreme Court of the United States. 
February 20, 1961. 


On Writ of Certiorari to the United States Court of Appeals for the Third Circuit. 


October Term, 1960. No. 50. Dated 


Sherman Act 


Combinations and Conspiracies—Practices—Attempts to Influence Legislation—Po- 
tential Destruction of Competition as a Factor.—The Sherman Act does not prohibit 
persons from associating together in an attempt to persuade a legislature or governmental 
executive to take action with respect to a law even though the effect of the action may be 
to create a monopoly. Not only is such an activity essentially different from the agree- 
ments traditionally regarded as prohibited under Sec. 1 of the Sherman Act, that is, those 
restricting business practices or freedom, but a contrary holding would impose substan- 
tial obstacles to normal functioning of the legislative process (where much information is 
obtained from parties financially interested in the legislation), as well as raise constitu- 
tional questions. Nor does the fact that the primary objective of seeking legislation is to 
gain a competitive advantage a ground for applying a different rule. 


See Combinations and Conspiracies, Vol. 1, 2005, 2005.280, 2005.410, 2017.121; Monop- 
olies, Vol. 1, $2610; Private Enforcement and Procedure, Vol. 2, { 9008.200, 9009.275, 
ret ie 9009.475, 9010, 9011.400, 9011.520, 9011.725, 9011.800, 9012.130, 9022.50, 9024, 

24.40, 9025. . 


Combinations and Conspiracies—Practices—Attempts to Influence Legislation—De- 
ception and “Third-Party Technique” as Factors—The fact that a publicity campaign 
intended to influence legislation involves attempts to deceive the legislators or the public, 
or that the so-called “third-party technique” (under which representations appear to be 
made by disinterested third parties but are in fact obtained and paid for by the party in 
interest) is employed, does not result in a violation of the Sherman Act. Such practices 
may fall short of accepted ethical standards but, so far as the Sherman Act sets ipa 
code of ethics at all, it does so only in connection with trade restraints, not political 
activities. 


See Combinations and Conspiracies, Vol. 1, J 2005.410. 


Combinations and Conspiracies — Practices — Attempts to Influence Legislation — 
Intent to Injure Competitor as a Factor.—It is inevitable, whenever an attempt is made to 
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influence legislation through the medium of a publicity campaign, that the incidental effect 
may be to inflict direct injury upon the interests of the party (including a competitor) 
against whom the campaign is directed, and that this possibility would be known to the 
party conducting the compaign. Neither factor causes the campaign to violate the Sher- 
man Act, at least where there were no findings of direct attempts to persuade anyone not 
to deal with the competitive group which is the objective of the campaign and the legisla- 
tion. So far as the campaign is directed toward obtaining governmental action, and is not 
a sham, its legality is not at all affected by any anticompetitive purpose it may have had. 
Accordingly, the lower courts erred in (1) concluding that a group of railroads violated 
the Sherman Act through a publicity campaign directed toward the enactment of legisia- 
tion considered harmful to competing truckers, and which would damage the goodwill of 
those truckers, and (2)’in distinguishing between the railroads’ campaign and that con- 
ducted by the truckers (held not to violate the Sherman Act) on the ground that the 
truckers’ campaign was directed toward obtaining legislation favorable to themselves 
rather than harmful to the railroads. 


See Combinations and Conspiracies, Vol. 1, { 2005.410. 


For the petitioners: C. Brewster Rhoads, Hugh B. Cox, Philip Price, Gerald E. 
Dwyer, Arthur Littleton, Henry S. Drinker, Charles J. Biddle, John A. Shrader, Harry 
E. Sprogell, Lewis M. Stevens, Harold B. Bornemann, T. W. Pomeroy, Jr., Paul Maloney, 
Carl E. Glock, Dennis P. Donovan, R. Sturgis Ingersoll, and Powell Pierpoint, Phila- 


delphia, Pa. 


For the respondents: Aaron M. Fine and Harold E. Kohn, Philadelphia, Pa. 


Reversing 1959 Trade Cases {] 69,546. 


Mr. Justice Brack delivered the opinion‘ 


of the Court [In full text]: American rail- 
roads have always largely depended upon 
income from the long-distance transporta- 
tion of heavy freight for economic survival. 
During the early years of their existence, 
they had virtually no competition in this 


aspect of their business, but, as early as the 


1920’s, the growth of the trucking industry 
in this country began to bring about changes 
in this situation. For the truckers found, 
just as the railroads had learned earlier, 
that a very profitable part of the transporta- 
tion business was the long hauling of heavy 
freight. As the trucking industry became 
more and more powerful, the competition 
between it and the railroads for this busi- 
ness became increasingly intense until, dur- 
ing the period following the conclusion of 
World War II, at least the railroads, if not 
both of the competing groups, came to view 
the struggle as one of economic life or death 
for their method of transportation. The 
present litigation is an outgrowth of one 
part of that struggle. . 


1 ‘Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal 

ha Sel oapeon om Sid's 

2 “Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
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[Allegations Generally] 


The case was commenced by a complaint 
filed in the United States District Court in 
Pennsylvania on behalf of 41 Pennsylvania 
truck operators and their trade association, 
the Pennsylvania Motor Truck Association. 
This complaint, which named as defendants 
24 Eastern railroads, an association of the 
presidents of those railroads known as the 
Eastern Railroad Presidents’ Conference, 
and a public relations firm, Carl Byoir & 
Associates, Inc., charged that the defend- 
ants had conspired to restrain trade in and 
monopolize the long-distance freight busi- 
ness in violation of §§ 1* and 2? of the Sher- 
man Act. The gist of the conspiracy alleged 
was that the railroads had engaged Byoir to 
conduct a publicity campaign against the 
truckers designed to foster the adoption and 
retention of laws and law enforcement prac- 
tices destructive of the trucking business, to 
create an atmosphere of distaste for the 
truckers among the general public, and to 
impair the relationships existing between 
the truckers and their customers. The cam- 
paign so conducted was described in the 


with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall b 
deemed guilty of a misdemeanor . .. .’’ 
Lb U.S; C8 2: 
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complaint as “vicious, corrupt, and fraudu- 
lent,” first, in that the sole motivation be- 
hind it was the desire on the part of the 
railroads to injure the truckers and eventu- 
ally to destroy them as competitors in the 
long-distance freight business, and, secondly, 
in that the defendants utilized the so-called 


third-party technique, that is, the publicity, 


matter circulated in the campaign was made 
to appear as spontaneously expressed views 
of independent persons and civic groups 
when, in fact, it was largely prepared and 
produced by Byoir and paid for by the rail- 
roads.* The complaint then went on to sup- 
plement these more or less general allegations 
with specific charges as to particular in- 
stances in which the railroads had attempted 
to influence legislation by means of their 
publicity campaign. One of several such 
charges was that the defendants had suc- 
ceeded in persuading the Governor of Penn- 
sylvania to veto a measure known as the 
“Fair Truck: Bill,” * which would have per- 
mitted truckers to carry heavier loads over 
Pennsylvania roads. 


[Damages and Injunctive Relief Sought] 


The prayer of the complaint was for treble 
damages under § 4 of the Clayton Act* and 
an injunction restraining the defendants 
from further acts in pursuance of the con- 
spiracy. Insofar as the prayer for damages 
was concerned, a stipulation was entered 
that the only damages suffered by the indi- 
vidual truck operators was the loss of busi- 
ness that resulted from the veto of the “Fair 
Truck Bill” by the Governor of Pennsylva- 
nia, and accordingly the claim for damages 
was limited to an amount based upon the 
loss of profits as a result of this veto plus 
the expenses incurred by the truckers’ trade 
association for the purpose of combatting 
the railroads’ publicity campaign. The prayer 
for injunctive relief was much broader, how- 
ever, asking that the defendants be re- 
strained from disseminating any disparaging 
information about the truckers without dis- 


Court Decisions 
Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc. 


Number 176—14 
2-24-61 


closing railroad participation, from attempt- 
ing to exert any pressure upon the legislature 
or Governor of Pennsylvania through the 
medium of front organizations, from paying 
any private or public organizations to prop- 
agate the arguments of the railroads against 
the truckers or their business, and from 
doing “any other act or thing to further... 
the objects and purposes” of the conspiracy. 


[Railroads’ Explanation of 
Publicity Campaign] 


In their answer to this complaint, the 
railroads admittéd that they had conducted 
a publicity campaign designed to influence 
the passage of state laws relating to truck 
weight limits and tax rates on heavy trucks, 
and to encourage a more rigid enforcement 
of state laws penalizing trucks for over- 
weight loads and other traffic violations, 
but they denied that their campaign was 
motivated either by a desire to destroy the 
trucking business as a competitor or to 
interfere with the relationships between 
the thuckers and their customers. Rather, 
they insisted, the campaign was conducted 
in furtherance of their rights “to inform 
the public and the legislatures of the several 
states of the truth with regard to the enor- 
mous damage done to the roads by the 
operators of heavy and especially of over- 
weight trucks, with regard to their repeated 
and deliberate violations of the law limit- 
ing the weight and speed of big trucks, 
with regard to their failure to pay their fair 
share of the costs of constructing, main- 
taining and repairing the roads, and with 


.regard to the driving hazards they cre- 


ate... .” Such a campaign, the defendants 
maintained, did not constitute a violation of 
the Sherman Act, presumably because that 
Act could not properly be interpreted to 
apply either to restraints of trade or monop- 
olizations that result from the passage 
or enforcement of laws or to efforts of 
individuals to bring about the passage or 
enforcement of laws.° 


ee seseeeseSSSSSSSSsSSSssSFsssee 


*For a discussion of the mechanics of this 
technique and the purposes generally underlying 
its use by public relations firms, see Ross, The 
Image Merchants, at 118, 226-227 and 266-267. 

4The ‘‘Fair Truck Bill’’ referred to was in- 
troduced in the Pennsylvania Legislature in 
May 1951, as Senate bill 615. 

5 “Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
in any district court of the United States in the 
district in which the defendant resides or is 
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found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
cost of suit, including a reasonable attorney’s 
Lee LS roe Sele 

®° The answer to the truckers’ complaint also 
interposed a number of other defenses, includ- 
ing the contention that the activities complained 
of were constitutionally protected under the 
First Amendment and the contention that the 
truckers were barred from prosecuting this suit 
by reason of the fact that they had themselves 
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[Counterclaim in Truckers’ 
Publicity Campaign] 


Subsequently, defendants broadened the 
scope of the litigation by filing a counter- 
claim in which they charged that the truck- 
ers had themselves violated §§1 and 2 of 
the Sherman Act by conspiring to destroy 
the railroads’ competition in the long- 
distance freight business and to monopolize 
that business for heavy trucks. The means 
of the conspiracy alleged in the counter- 
claim were much the same as those with 
which the truckers had charged the rail- 
roads in the original complaint, including 
allegations of the conduct of a malicious 
publicity campaign designed to destroy the 
railroads’ business by law, to create an at- 
mosphere hostile to the railroads among 
the general public, and to interfere with 
relationships existing between the railroads 
and their customers. The prayer for relief 
of the counterclaim, like that of the truck- 
ers’ original complaint, was for treble dam- 
ages and an injunction restraining continuance 
of the allegedly unlawful practices. In 
their reply to this counterclaim, the truck- 
ers denied each of the allegations that 
charged a violation of the Sherman Act 
and, in addition, interposed a number of 
affirmative defenses, none of which are 
relevant here. 


[Lower Court Decisions—Distinction 
Between Publicity Campaigns| 


In this posture, the case went to trial. 
After hearings, the trial court entered a 
judgment, based upon extensive findings 
of fact and conclusions of law, that the 
railroads’ publicity campaign had violated 
the Sherman Act while that of the truckers 
had not.’ In reaching this conclusion, the 
trial court expressly disclaimed any pur- 
pose to condemn as illegal mere efforts 


engaged in conduct identical to that about which 
they were complaining with regard to the rail- 
roads and were thus in pari delicto. Because 
of the view we take of the proper construction 
of the Sherman Act, we find it unnecessary to 
consider any of these other defenses. 

™The opinion of the District Court on the 
merits of the controversy is reported at [1957 
TRADE CASES { 68,827], 155 F. Supp. 768. An 
additional opinion dealing with the question of 
relief is reported at [1958 TRADE CASES 
1 69,085] 166 F. Supp. 163. For reports of 
earlier opinions dealing with preliminary mo- 
tions, see [1953 TRADE CASES f{ 67,544] 113 
F. Supp. 737, [1953 TRADE CASES { 67,538] 14 
F. R. D, 189, and [1956 TRADE CASES { 68,338] 
19 F, R. D. 146. 
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on the part of the railroads to influence 
the passage of new legislation or the en- 
forcement of existing law. Instead, it rested 
its judgment upon findings, first, that the 
railroads’ publicity campaign, insofar as 
it was actually directed at lawmaking and 
law enforcement authorities, was malicious 
and fraudulent—malicious in that its only 
purpose was to destroy the truckers as 
competitors, and fraudulent in that it was 
predicated upon the deceiving of those 
authorities through the use of the third- 
party technique;* and, secondly, that the 
railroads’ campaign also had as an import- 
ant, if not overriding, purpose the destruc- 
tion of the truckers’ goodwill, among both 
the general public and the truckers’ existing 
customers, and thus injured the truckers 
in ways unrelated to the passage or en- 
forcement of law. In line with its theory 
that restraints of trade and monopolizations 
resulting from valid laws are not actionable 
under the Sherman Act, however, the trial 
court awarded only nominal damages to the 
individual truckers, holding that no dam- 
ages were recoverable for loss of business 
due to the veto of the Pennsylvania “Fair 
Truck Bill’ The judgment did, however, 
award substantial damages to the truckers’ 
trade association as well as the broad in- 
junction asked for in the complaint.’ 


The conclusion that the truckers’ pub- 
licity campaign had not violated the Sher- 
man Act was reached despite findings that 
the truckers also had engaged in a publicity 
campaign designed to influence legislation, 
as charged in the counterclaim, and despite 
findings that the truckers had utilized the 
third-party technique in this campaign. 
Resting largely upon the fact that the 
efforts of the truckers were directed, at 
least for the most part,” at trying to get 
legislation passed that was beneficial to 


8 The District Court did not expressly find 
that any particular part of the railroads’ pub- 
licity campaign was false in its content. Rather, 
it found that the technique of the railroads was 
“to take a dramatic fragment of truth and by 
emphasis and repetition distort it into false- 
hood.’”’ [1957 TRADE CASES f 68,827], 155 F. 


-Supp., at 814. 


®Tf anything, the injunction was even broader 
than had been requested in the complaint for 
it effectively enjoined the defendants from any 
publicity activities against the truckers whether 
or not the third-party technique was used. See 
[1958 TRADE CASES { 69,085], 166 F. Supp., at 
172-173. 

10 The trial court did recognize that on at 
least one occasion the truckers attempted to 
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them rather than harmful to the railroads, 
the trial court found that the truckers’ 
campaign was purely defensive in purpose 
and concluded that the truckers’ campaign 
differed from that of the railroads in that 
the truckers were not trying to destroy a 
competitor. Accordingly, it held that the 
truckers’ campaign, though technically in 
restraint of trade, was well within the rule 
of reason which governs the interpretation 
of §§ 1 and 2 of the Sherman Act and con- 
sequently dismissed the counterclaim. 


The railroads appealed from this judg- 
ment, both as to the conclusion that they 
had violated the Sherman Act as charged 
in the original complaint and as to the 
conclusion that the truckers had not vio- 
lated the Act as charged in the counter- 
claim. The Court of Appeals for the Third 
Circuit, one judge dissenting in part, upheld 
the judgment of the District Court in every 
respect, stating ‘that the findings amply 
support the judgment and that there was 
sufficient evidence to support all of the 
findings." This was followed by a petition 
for certiorari filed on behalf of the railroads 
and Byoir limited to the question of the 
correctness of the judgment insofar as it 
held that they had violated the Sherman 
Act. Because the case presents a new and 
unusual application of the Sherman Act 
and involves severe restrictions upon the 
rights of these railroads and others to seek 
the passage or defeat of legislation when 
deemed desirable, we granted that petition.” 


[The Sherman Act and Agreements 
to Seek Legislation] 


We accept, as the starting point for our 
consideration of the case, the same basic 
construction of the Sherman Act adopted 
by the courts below—that no violation of 
the Act can be predicated upon mere at- 


encourage legislation that would have been 
directly harmful to the railroads rather than 
beneficial to themselves. Thus, the court found: 
“About the middle of the decade [the 1940's] 
PMTA had a tax manual prepared charging that 
the railroads of Pennsylvania themselves did 
not pay their fair share of taxes as compared 
with other states and made a wide distribution 
of it to legislators, banks, security investment 
houses, etc.’’ The trial court found, however, 
that this action of the truckers also lay within 
the rule of reason because ‘‘the truckers had 
been the target of a strong campaign directed 
to the public with the purpose of convincing 
the public that trucks did not pay their fair 
share of taxes,’’ thus making it necessary for 
the truckers to ‘‘be permitted to likewise show 
the public that their competitors, the railroads, 
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tempts to influence the passage or enforce- 
ment of laws. Jt has been recognized, at 
least since the landmark decision of this 
Court in Standard Oil Co. v. United States,” 
that the Sherman Act forbids only those 
trade restraints and monopolizations that 
are created, or attempted, by the acts of 
“individuals or combinations of individuals 
or corporations.” “ Accordingly, it has been 
held the. where a restraint upon trade or 
monopolization is the result of valid gov- 
ernmental action, as opposed to private 
action, no violation of the Act can be made 
out.” These decisions rest vpon the fact 
that under otir form of government the 
question whether a law of that kind should 
pass, or if passed be enforced, is the re- 
sponsibility of the appropriate legislative 
Or executive branches of government so 
long as the law itself does not violate some 
provision of the Constitution. 


We think it equally clear that the Sher- 
man Act does not prohibit two or more 
persons from associating together in an 
attempt to persuade the legislature or the 
executive to take particular action with 
respect to a law that would produce a re- 
straint or a monopoly. Although such as- 
sociations could perhaps, through a process 
of expansive construction, be brought with- 
in the general proscription of ‘“combina- 
tion[s] in restraint of trade,” they 
bear very little if any resemblance to the 
combinations normally held violative of the 
Sherman Act, combinations ordinarily char- 
acterized by an express or implied agree- 
ment or understanding that the participants 
will jointly give up their trade freedom, or 
help one another to take away the trade 
freedom of others through the use of such 
devices as price-fixing agreements, boycotts, 
market-division agreements, and other simi- 


were actually guilty of the fault charged against 
the truckers.’’ [1957 TRADE CASES { 68,827], 
155 F. Supp., at 803. 

4 [1959 TRADE CASES f 69,546], 273 F. 2a 
218. ‘ Chief Judge Biggs dissented from. the 
opinion of the majority of the Court of Appeals 
insofar as it upheld the District Court’s conclu- 
sion that the railroads and Byoir had violated 
the Sherman Act. For similar reasons, he con- 
curred in that part of the majority opinion 
which upheld the conclusion that the truckers 
had not violated the Act. 

ELST SA) | Ene pee Lay 

18 221 U.S. 1, at 51-62. 

£5 Td. atlbe xt 

%* United States v. Rock Royal Co-op. 

U. S. 533; Parker v. Brown [1940-1943 TRADE 
CASES { 56,250], 317 U. S. 341. 
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lar arrangements. This essential dissimi- 
larity between an agreement jointly to seek 
legislation or law enforcement and the agree- 
ments traditionally condemned by § 1 of the 
Act, even if not itself conclusive on the 
question of the applicability of the Act, does 
constitute a warning against treating the 
defendants’ conduct as though it amounted 
to a common-law trade restraint. And we 
do think that the question is conclusively 
settled, against the application of the Act, 
when this factor of essential dissimilarity is 
considered along with the other difficulties 
that would be presented by a holding that 
the Sherman Act forbids associations for 
the purpose of influencing the passage or 
enforcement of laws. 


[Effect of Restrictive Decision] 


In the first place, such a holding would 
substantially impair the power of govern- 
ment to take actions through its legislature 
and executive that operate to restrain trade. 
In a representative democracy such as this, 
these branches of government act on behalf 
of the people and, to a very large extent, 
the whole concept of representation depends 
upon the ability of the people to make their 
wishes known to their representatives. To 
hold that the government retains the power 
to act in this representative capacity and 
yet hold, at the same time, that the people 
cannot freely inform the government of 
their wishes would impute to the Sherman 
Act a purpose to regulate, not business 
activity, but political activity, a purpose 
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which would have no basis whatever in the 
legislative history of that Act. Secondly, 
and of at least equally significance, such a 
construction of the Sherman Act would 
raise important constitutional questions. 
The right of petition is one of the freedoms 
protected by the Bill of Rights, and we can- 
not, of course, lightly impute to Congress 
an intent to invade these freedoms. Indeed, 
such an imputation would be particularly 
unjustified in this case in view of all the 
countervailing considerations enumerated 
above. For these reasons, we think it clear 
that the Sherman Act does not apply to the 
activities of the railroads at least insofar as 
those activities comprised mere solicitation 
of governmental action with respect to the 
passage and enforcement of laws. We are 
thus called upon to consider whether the 
courts below were correct in holding that, 
notwithstanding this principle, the Act was 
violated here because of the presence in the 
railroads’ publicity campaign of additional 
factors sufficient to take the case out of the 
area in which the principle is controlling. 


[Seeking Competitive Advantage 
Through Legislation] 


The first such factor relied upon was the 
fact, established by the finding of the Dis- 
trict Court, that the railroads’ sole purpose 
in seeking to influence the passage and 
enforcement of laws was to destroy the 
truckers as competitors for the long-dis- 
tance freight business. But we do not see 
how this fact, even if adequately supported 
in the record, could transform conduct 


16 See Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES { 56,039], 310 U. S. 469, 491-493. 

17In Parker v. Brown, supra, this Court was 
unanimous in the conclusion that the language 
and legislative history of the Sherman Act 
would not warrant the invalidation of a state 
regulatory program as an unlawful restraint 
upon trade. In so holding, we rejected the con- 
tention that the program’s validity under the 
Sherman Act was affected by the nature of the 
political support necessary for its implementa- 
tion—a contention not unlike that rejected here. 
The reasoning underlying that conclusion was 
stated succinctly by Mr. Chief Justice Stone: 
“Here the state command to the Commission 
and to the program committee of the California 
Prorate Act is not rendered unlawful by the 
Sherman Act since, in view of the latter’s words 
and history, it must be taken to be a prohibition 
of individual and not state action. It is the 
state which has created the machinery for estab- 
lishing the prorate program. Although the or- 
ganization of a prorate zone is proposed by 
producers, and a prorate program, approved 
by the Commission, must also be approved by 
referendum of producers, it is the state, acting 
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through the Commission, which adopts the pro- 
gram and which enforces it with penal sanc- 
tions, in the execution of a governmental policy. 
The prerequisite approval of the program upon 
referendum by a prescribed number of pro- 
ducers is not the imposition by them of their 
will upon the minority by force of agreement or 
combination which the Sherman Act prohibits. 
The state itself exercises its legislative authority 
in making the regulation and in prescribing 
the conditions of its application.’’ [1940-1943 
TRADE CASES { 56,250], 317 U. S., at 352. 

18 A study of the record reveals that the only 
evidence or subsidiary findings upon which this 
conclusory finding could be based is the undis- 
puted fact that the railroads did seek laws by 
arguments and propaganda that could have had 
the effect of damaging the competitive position 
of the truckers. There is thus an absence of 
evidence of intent independent of the efforts 
that were made to influence legislation and law 
enforcement. We nonetheless accept the finding 
of the District Court on this issue for, in our 
view, the disposition of this case must be the 
same regardless of that fact. 
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otherwise lawful into a violation of the 
Sherman Act. All of the considerations that 
have led us to the conclusion that the Act 
does not apply to mere group solicitation of 
governmental action are equally applicable 
in spite of the addition of this factor. The 
right of the people to inform their repre- 
sentatives in government of their desires 
with respect to the passage or enforcement 
of laws cannot properly be made to depend 
upon their intent in doing so. It is neither 
unusual nor illegal for people to seek action 
on laws in the hope that they may bring 
about an advantage to themselves and a 
disadvantage to their competitors. This 
Court has expressly recognized this fact in 
its opinion in United States v. Rock Royal 
Co-op, where it was said: “If ulterior mo- 
tives of corporate aggrandizement stimu- 
lated their activities, their efforts were not 
thereby rendered unlawful. If the Act and 
Order are otherwise valid, the fact that 
their effect would be to give cooperatives 
a monopoly of the market would not vio- 
late the Sherman Act . .”* Indeed, it 
is quite probably people with just such a hope 
of personal advantage who provide much of 
the information upon which governments 
must act. A construction of the Sherman 
Act that would disqualify people from tak- 
ing a public position on matters in which 
they are financially interested would thus 
deprive the government of a valuable source 
of information and, at the same time, de- 
prive the people of their right to petition in 
the very instances in which that right may 
be of the most importance to them. We 
reject such a construction of the Act and 
hold that, at least insofar as the railroads’ 
campaign was directed toward obtaining 
governmental action, its legality was not at 
all affected by any anticompetitive purpose 
it may have had, 


[Effect of “Third-Party Technique’’] 


The second factor relied upon by the 
courts below to justify the application of 
the Sherman Act to the railroads’ publicity 
campaign was the use in the campaign of 
the so-called third-party technique. The 
theory under which this factor was related 


19 307 U.S. 533, 560. 

22 The extent to which the third-party tech- 
nique is utilized in the public relations field is 
demonstrated by the fact, found by the District 
Court, that each of the several public relations 
firms interviewed by the railroads before they 
finally decided to hire the Byoir organization 
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to the proscriptions of the Sherman Act, 
though not entirely clear from any of the 
opinions below, was apparently that it in- 
volved unethical business conduct on the 
part of the railroads. As pointed out above, 
the third-party technique, which was aptly 
characterized by the District Court as in- 
volving “deception of the public, manufac- 
ture of bogus sources of reference, [and] 
distortion of public sources of information,” 
depends upon giving propaganda actually 
circulated by a party in interest the appear- 


_ance of being spontaneous declarations of 


independent groups. We can certainly agree 
with the coufts below that this technique, 
though in widespread use among practition- 
ers of the art of public relations,” is one 
which falls far short of the ethical standards 
generally approved in this country. It does 
not follow, however, that the use of the 
technique in a publicity campaign designed 
to influence governmental action constitutes 
a violation of the Sherman Act. Insofar as 
that Act sets up a code of ethics at all, it is 
a code that condemns trade restraints, not 
political activity, and, as we have already 
pointed out, a publicity campaign to influ- 
ence governmental action falls clearly into 
the category of political activity. The pro- 
scriptions of the Act, tailored as they are 
for the business world, are not at all ap- 
propriate for application in the political 
arena. Congress has traditionally exercised 
extreme caution in legislating with respect 
to problems relating to the conduct of po- 
litical activities, a caution which has been 
reflected in the decisions of this Court in- 
terpreting such legislation.” All of this cau- 
tion would go for naught if we permitted 
an extension of the Sherman Act to regu- 
late activities of that nature simply because 
those activities have a commercial impact 
and involve conduct that can be termed 
unethical. 


Moreover, we think the courts below them- 
selves recognized this fact to some extent 
for their disposition of the case is inconsist- 
ent with the position that the use of the 
third-party technique alone could constitute 
a violation of the Sherman Act. This much 
is apparent from the fact that the railroads’ 


to conduct their publicity campaign included the 
use of this technique in its outline of proposed 
activities submitted for consideration by the 
railroads. See [1957 TRADE CASES | 68,827] 
155 F’. Supp., at 778. 

*1 See, e. g., United States v. Harriss, 347 U. S. 
612. Cf. United States v. Rumely, 345 U.S. 41. 
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counterclaim against the truckers was not 
allowed. Since it is undisputed that the 
truckers were as guilty as the railroads of 
the use of the technique,” this factor could 
not have been in any sense controlling of 
the holding against the railroads. Rather, it 
appears to have been relied upon primarily 
as an indication of the vicious nature of the 
campaign against the truckers. But what- 
ever its purpose, we have come to the con- 
clusion that the reliance of the lower courts 
upon this factor was misplaced and that the 
railroads’ use of the third-party technique 
was, so far as the Sherman Act is con- 
cerned, legally irrelevant. 


[Intent to Injure Goodwill] 


In addition to the foregoing factors, both 
of which relate to the intent and methods 
of the railroads in seeking governmental 
action, the courts below rested their hold- 
ing that the Sherman Act had been violated 
upon a finding that the purpose of the rail- 
roads was “more than merely an attempt to 
pass legislation. It was the purpose and 
intent . to hurt the truckers in every 
way possible, even though they secured no 
legislation.” Specifically, the District Court 
found that the purpose of the railroads was 
to destroy the goodwill of the truckers, 
among the public generally and among the 
truckers’ customers particularly, in the hope 
that by doing so the over-all competitive 
position of the truckers would be weakened, 
and that the railroads were successful in 
these efforts to the extent that such injury 
was actually inflicted. The apparent effect 
of these findings is to take this case out of 
the category of those that involve restraints 
through governmental action and thus ren- 
der inapplicable the principles announced 
above. But, this effect is only apparent and 
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cannot stand under close scrutiny. There 
are no specific findings that the railroads at- 
tempted directly to persuade anyone not to 
deal with the truckers. Moreover, all of the 
evidence in the record, both oral and docu- 
mentary, deals with the railroads’ efforts 
to influence the passage and enforcement of 
laws. Circulars, speeches, newspaper arti- 
cles, editorials, magazine articles, memo- 
randa and all other documents discuss in 
One way or another the railroads’ charges 
that heavy trucks injure the roads, violate 
the laws and create traffic hazards, and urge 
that truckers should be forced to pay a fair 
share of the costs of rebuilding the roads, 
that they should be compelled to obey the 
laws, and that limits should be placed upon 
the weight of the loads they are permitted 
to carry. In the light of this, the findings 
of the District Court that the railroads’ 
campaign was intended to and did in fact 
injure the truckers in their relationships 
with the public and with their customers 
can mean no more than that the truckers 
sustained some direct injury as an incidental 
effect of the railroads’ campaign to influence 
governmental action and that the railroads 
were hopeful that this might happen.” Thus, 
the issue presented by the lower courts’ con- 
clusion of a violation of the Sherman Act 
on the basis of this injury is no different 
than the issue presented by the factors al- 
ready discussed. It is inevitable, whenever 
an attempt is made to influence legislation 
by a campaign of publicity, that an incidental 
effect of that campaign may be the infliction 
of some direct injury upon the interests of 
the party against whom the campaign is 
directed. And it seems equally inevitable 
that those conducting the campaign would 
be aware of, and possibly even pleased by, 
the prospect of such injury. To hold that the 


2 The District Court expressly recognized this 
fact in its opinion: ‘‘The record discloses that 
both sides used, or wanted to use, fronts and/or 
the propaganda  technique.’’ (1957 TRADE 
CASES { 68,827], 155 F. Supp., at 816. This 
conclusion was amply supported by specific 
findings. Thus, the court found: ‘‘The record 
establishes that the truckers wrote to and 
made personal contacts with legislators in sup- 
port of bills increasing the weight of trucks; 
that they had representatives of other industries 
write and make personal contacts with legisla- 
tors in Harrisburg without disclosing trucker 
connections; and that they had such persons 
intentionally refrain from advising the legisla- 
tors and the said officials that the letters and 
contacts had been solicited; that they solicited 
from legislators statements in support of their 
position and had news releases issued thereon. 
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23 Here again, the petitioners have levied a 
vigorous attack upon the trial court’s findings. 
As a part of this attack, they urge that there 
is no basis in reason for the finding that some 
shippers quit doing business with the truckers 
as a result of the railroads’ publicity campaign. 
Their contention is that since the theme of the 
campaign was that the truckers had an unfair 
competitive advantage and could consequently 
charge unfairly low prices, the campaign would 
have encouraged, rather than discouraged, ship- 
pers who availed themselves of the truckers’ 
services. This argument has considerable ap- 
peal but, as before, we find it unnecessary to 
pass upon the validity of these findings for we 
think the conclusion must be the same whether 
they are allowed to stand or not. 
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knowing infliction of such injury renders 
the campaign itself illegal would thus be 
tantamount to outlawing all such campaigns. 
We have already discussed the reasons 
which have led us to the conclusion that 
this has not been done by anything in the 
Sherman Act. 


[Good Faith as a Factor] 


There may be situations in which a pub- 
licity campaign, ostensibly directed toward 
influencing governmental action, is a mere 


sham to cover what is actually nothing more - 


than an attempt to interfere directly with 
the business relationships of a competitor 
and the application of the Sherman Act 
would be justified. But this certainly is 
not the case here. No one denies that the 
railroads were making a genuine effort to 
influence legislation and law enforcement 
practices. Indeed, if the version of the facts 
set forth in the truckers’ complaint is fully 
credited, as it was by the courts below, that 
effort was not only genuine but also highly 
successful. Under these circumstances, we 
conclude that no attempt to interfere with 
business relationships in a manner proscribed 
by the Sherman Act is involved in this case. 


[Elimination of Distinction 
Between Campaigns] 


In rejecting each of the grounds relied 
upon by the courts below to justify applica- 
tion of the Sherman Act to the campaign 
of the railroads, we have rejected the very 
grounds upon which those courts relied to 


[T 69,928] 
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distinguish the campaign conducted by the 
truckers. In doing so, we have restored 
what appears to be the true nature of the 
case—a “no-holds-barred fight” * between 
two industries both of which are seeking 
control of a profitable source of income.” 
Inherent in such fights, which are common- 
place in the halls of legislative bodies, is 
the possibility, and in many instances even 
the probability, that one group or the other 
will get hurt by the arguments that are 
made. In this particular instance, each group 
appears to have utilized all the political 
powers it could muster in an attempt to 
bring about the passage of laws that would 
help it or injure the other. But the con- 
test itself appears to have been conducted 
along lines normally accepted in our political 
system, except to the extent that each group 
has deliberately deceived the public and 
public officials. And that deception, repre- 
hensibie as it is, can be of no consequence so 
far as the Sherman Act is concerned. That 
Act was not violated by either the railroads 
or the truckers in their respective campaigns 
to influence legislation and law enforcement. 
Since the railroads have acquiesced in the 
dismissal of their counterclaim by not chal- 
lenging the Court of Appeals’ affirmance of 
that order in their petition for certiorari, we 
are here concerned only with those parts of 
the judgments below holding the railroads 
and Byoir liable for violations of the Sherman 
Act. And it follows from what we have said 
that those parts of the judgments below are 
wrong. They must be and are 


Reversed. 


‘Turpentine & Rosin Factors, Inc, v. United States. 


No, 556. Decided February 20, 1961. 


Case No. 1064 in the Antitrust Division of the Department of Justice. 


Appeal from the United States District Court for the Southern District of Georgia. 


Sherman Act 


Department of Justice Enforcement—Modification of Consent Decree—Proof—Only 
Party Subject to Requirements.—A decision of the District Court, to the effect that even 
though a dealer was the only naval stores dealer in the United States required to furnish 
specified information to the Department of Agriculture under a consent decree (the other 
parties having discontinued business) that fact did not, in the absence of a further show- 


24 We borrow his phrase from the dissenting 
opinion below of Chief Judge Biggs. 

% Since the commencement of this litigation, 
a new bill increasing truck-weight limits has - 
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passed the Pennsylvania Legislature and has 
become law by virtue of the Governor’s ap- 
proval. Thus, the fight goes on. 
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ing that continued compliance would result in “grievous wrong” or undue hardship, 
entitle it toa modification of the decree so as to eliminate the requirement, was affirmed 
per curiam on motion. 

See Department of Justice Enforcement and Procedure, { 8361.18. 


For the petitioner: E. Way Highsmith, Brunswick, Ga., and J. H. Highsmith, 
Baxley, Ga. 


For the respondent: J. Lee Rankin, Solicitor General, Robert A. Bicks, Assistant 
Attorney General, and Richard A. Solomon and Joe E. Hoffman, Attorneys. 


Affirming 1960 Trade Cases {| 69,866. 


Per CurtaM [In full text]: The motion 
to affirm is granted and the judgment is 
affirmed. 


[69,929] Federal Trade Commission, Earl W. Kintner, Robert Secrest, Sigurd 
Anderson, William Kern and Edward T. Tait v. Nash-Finch Co. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 
15978. Decided February 15, 1961. 


Appeal from the United States District Court for the District of Columbia. McGar- 
RAGHY, District Judge. 
Clayton Act 


FTC Enforcement—Finality and Enforcement of Orders—Retroactive Application 
of 1959 Amendment.—The amendment to the Clayton Act by P. L. 86-107 did not have 
retroactive effect. 


See FTIC Enforcement and Procedure, Vol. 2, {| 8621, 8661. 


FTC Enforcement—Statement of Policy and Interpretation of Statutory Provisions 
—Propriety of Review by Declaratory Judgment—Parties.—The Federal Trade Commis- 
sion statement of policy as to the effect of the 1959 amendment to the Clayton Act by 
P. L. 86-107, to the effect that the Commission would apply the law retroactively, created 
a justiciable controversy properly reviewable by declaratory judgment procedures. Also, 
it was not necessary to make the United States a party, the only interest being that of 
the agency involved. Neither this procedure nor that in Sperry Rand Corp. v. FTC, 1961 
TravE Cases § 69,920, in which jurisdiction was accepted technically to review a cease 
and desist order and then the case was dismissed because the statute did not apply to 
the particular order, involved a review on the merits and therefore does not conflict with 
the review procedures otherwise provided under the Clayton Act. 


See FTC Enforcement and Procedure, Vol. 2, { 8621. 

For the appellants: Richard A. Solomon, Attorney, Department of Justice, Alan B. 
Hobbes, Assistant General Counsel, Federal Trade Commission, and PGad B. More- 
house, Acting General Counsel, Federal Trade Commission, on brief. 

For the appellee: William Simon, with Edward F. Howrey and Robert L. Wald 
on brief. 

Affirming 1961 Trade Cases {| 69,908 (FTC Dkt. No. 4589). 

Before PrReEtTyMAN, BazELon and Fauy, Circuit Judges. 


Fauy, Circuit Judge [Jn full text]: In Federal Trade Comm'n [1961 Trape Cases 
Sperry Rand Corp. v. Federal Trade Comm’n [69,921], — U. S. App. D.'C. —, — F. 2d 
[1961 Trape Cases { 69,920], — U.S. App. —, we have held that Public Law 86-107, 
D. Cc. — — F. 2d —, and Schick Inc. v. enacted July 23, 1959, strengthening the 


173 Stat. 243 (1959), 15 U. S.C. A. §21 
(Supp. 1960). 
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enforcement provisions of the Clayton Act 
and bringing into effect new provisions 
governing the finality status of cease and 
desist orders of the Federal Trade Com- 
mission under the Clayton Act, does not 
apply to orders which were outstanding at 
the time of the enactment of said Public 
Law. One of the cease and desist orders 
outstanding at that time was against ap- 
pellee, entered on consent under the Clay- 
ton Act on January 6, 1947. 


In Sperry Rand and Schick the question 
of applicability of the newly enacted en- 
forcement and penalty provisions to out- 
standing orders arose on petitions to this 
court under the standard review provisions 
of the Act. In the present case, however, 
the question was presented to the District 
Court by appellee’s action for a declaratory 
judgment under 28 U. S. C. § 2201 and, 
alternatively, for review pursuant to section 
10 of the Administrative Procedure Act.’ 
Holding that the challenged provisions did 
not apply to the order against appellee the 
District Court granted appellee’s motion 
for summary judgment, and the question 
is before us on appeal from the ensuing 
judgment. 


[FTC Interpretation as Subject for 
Declaratory Judgment] 


The Commission contends that, the merits 
aside, the question was not one for either 
a declaratory judgment or for disposition 
under the Administrative Procedure Act. 
We think for the reasons now to be stated 
the court had jurisdiction to decide the 
issue under the Declaratory Judgment Act, 
and so we need not consider the Adminis- 
trative Procedure Act. 


As more fully set forth in our Sperry 
Rand opinion, the Commission by a public 
announcement on July 28, 1959, purported 
to apply the Act of July 23, 1959; to Clay- 
ton Act orders outstanding on the latter 
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date, and gave sixty days from that date 
within which review proceedings could be 
initiated, at the expiration of which period 
the orders would become final if no review 
proceedings had been initiated. This action 
of the Commission gave rise to an actual 
controversy between appellee and the Com- 
mission. It was a ruling that placed the 
order against appellee in a new and signifi- 
cantly different status, cutting off the previ- 
ously indefinite time within which review 
could be sought. It also purported mate- 


 rially to change the previous enforcement 


procedure and the effect of any violation 
of an order. Appellee was not merely a 
member of an industry subject to the 
Clayton Act. Appellee was a party bound 
by a particular order which had been en- 
tered under the Act. The ruling of the 
Commission applied directly to that order. 
The effect of the ruling was real and suff- 
ciently immediate to bring the question of 
its validity within the power of the judiciary 
to decide as an actual controversy under 
Art. III, § 2 of the Constitution’ The more 
stringent’ enforcement provisions of the 
new law and the ruling of the Commission 
that they applied to the order against 
appellee raised a practical question for 
appellee. The question was not too remote 
or theoretical to escape judicial considera- 
tion. Though further action to implement 
the ruling might make its impact even 
closer and more obvious, it is sufficiently 
close now.’ The situation seems to us to 
meet the test stated by Mr. Chief Justice 
Hughes in Aetna Life Insurance Co. v. 
Haworth, 300 U. S. 227, that is, it presents 
“a justiciable controversy” not merely “a 
difference or dispute of a hypothetical or 
abstract character” and is sufficiently “defi- 
nite and concrete, touching the legal rela- 
tions of parties having adverse legal interests.” 
And see Public Service Comm’n v. Wycoff 
Co., 344 U. S. 237, 242-43, where, however, 
the decision was that no actual controversy 


260 Stat. 243 (1946), 5 U. S. C. § 1009 (1958). 

3In Hvers v. Dwyer, 358 U. S. 202, 203, the 
Court stated: 

Of course, the federal courts will not grant 
declaratory relief in instances where the record 
does not disclose an ‘‘actual controversy.’’ 
Public Service Comm’n v. Wycoff Co., 344 U. S. 
237. In Maryland Casualty Co. v. Pacific Coal 
& Oil Co., 312 U. S. 270, 273, this Court said: 
“The difference between an abstract question 
and a ‘controversy’ contemplated by the Declar- 
atory Judgment Act is necessarily one of de 
gree, and it would be difficult, if it would be 
possible, to fashion a precise test for deter- 
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mining in every case whether there is such 
a controversy. Basically, the question in each 
case is whether the facts alleged, under all the 
circumstances, show that there is a substantial 
controversy, between parties having adverse 
legal interests, of sufficient immediacy and 
reality to warrant the issuance of a declaratory 
judgment.’’ In the present case we think that 
the record establishes the existence of an actual 
controversy which should have been adjudicated 
by the lower court. 

4Cf. United States v. St. Regis Paper Co. 
[1960 TRADE CASES { 69,880], No. 26413, 2d 
Cir., Dec. 16, 1960. 
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had ripened. The application of the new 
Statute to the order against appellee was a 
ruling that appellee must seek review in a 
manner not theretofore required or. else 
the order would obtain a finality status 
which would cause a violation of it to bring 
down upon appellee stringent monetary 
penalties. Theretofore no penalties were 
possible unless as a result of contempt pro- 
ceedings after judicial enforcement which 
in turn was after a violation which carried 
no penalties whatever. 


[U. S. as Necessary Party] 


The Commission contends, however, that 
the United States is an indispensable party, 
was not and could not have been sued since 
it had not consented, and, therefore, the 
action should have been dismissed. This 
contention rests upon the circumstance 
that the penalties prescribed for violation 
of Commission orders under Public Law 
86-107 accrue to the United States and are 
recoverable by a civil action brought by the 
United States.° But appellee does not now 
complain of any action taken or threatened 
by the United States for penalties. Action 
of the Commission alone is now challenged. 
The controversy arises by reason of the 
legal effect of that action, which does not 
yet affect any interest of the United States 
except as that interest is represented by 
the Commission. It is true our decision 
that Public Law 86-107 does not apply to 
the order against appellee resolves a ques- 
tion about the scope of an Act of Congress 
regarding the status and enforcement of 
orders of an agency created by Congress, 
and in that sense is binding on the United 
States. But the doctrine of sovereign im- 
munity does not require the courts to re- 
frain from deciding a matter thus raised 
unless the United States as such is a party 
to the litigation. The interest of the United 
States in such a case is represented by the 
agency whose ruling is challenged. No 
property or money of the United States is 
involved. What is involved is a regulatory 
ruling of the agency charged with responsi- 
bility for administering the Act with re- 
spect to which the ruling was made. The 
ruling has not been made by the United 


States in any other sense. Where the 
agency of the United States whose ruling 
is here challenged is a party, the doctrine 
of sovereign immunity is not to be given 
expansive and formal meaning to prevent 
judicial consideration of the validity of the 
ruling. Had the Commission not made its 
ruling of July 28, 1959, the case might be 
different. 


[Effect as to Other Review Procedures] 


We have also considered the question 
whether the Declaratory Judgment Act may 
be resorted to notwithstanding we assumed 
jurisdiction in Sperry Rand and Schick upon 
petitions for review filed directly with 
our court under the procedures of the 
Clayton Act. Otherwise stated the question 
is whether the latter procedure is exclusive. 
The jurisdiction we assumed in Sperry 
Rand and Schick was of a somewhat special 
character. Technically it was to review 
cease and desist orders.* But after assum- 
ing jurisdiction for that purpose we dis- 
missed the petitions upon reaching the 
conclusion no relief was available to peti- 
tioners because the attempted application 
of Public Law 86-107 to the orders against 
them was not valid. In a practical sense, 
therefore, we did not review the validity of 
the cease and desist orders. In any event 
we think one in the position of appellee is 
not precluded from adopting a different 
method for obtaining a judicial decision 
respecting the validity of the attempted ap- 
plication of Public Law 86-107 to the cease 
and desist order against appellee. The 
problems raised by the Commission ruling 
of July 28, 1959, are not the usual prob- 
lems arising out of Commission orders; 
and we perceive no inroad upon the usual 
means for review of such orders by sus- 
taining the jurisdiction of the District Court 
in the present case under the Declaratory 
Judgment Act, which seems to us to be a 
particularly appropriate vehicle for con- 
sideration and decision of the questions 
posed. 


For the reasons set forth in our opinion 
in Sperry Rand the judgment of the Dis- 
trict Court is 


Affirmed. 


5§1(1), 73 Stat. 245 (1959), 15 U. S. C. A. 


§ 21(1) (Supp. 1960). : 
6 We did not discuss in Sperry Rand, and we 
do not discuss now, the question whether we had 
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sion denying Sperry Rand’s motion to modify 
the cease and desist order of November 3, 1958. 
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[76°930] Skaggs Drug Center, Inc. v. Union Carbide & Carbon Corp. 
In the Montana Supreme Court. No. 10067. Decided February 10, 1961. 
Appeal from the Eighth Judicial District Court, Cascade County. Netson, Judge. 


Montana Fair Trade Act 


Constitutionality—Fair trading as price fixing —The Montana Fair Trade Act is price- 
fixing legislation, which is prohibited by Art. XV, § 20 of the State Constitution. It is, 


therefore, invalid. 


See Resale Price Fixing—Fair Trade, Vol. 1, { 3003, 3085. 
For the appellant: Howard A. Johnson and Keith P. Johnson, Butte, Mont. 


For the respondent: John H. Kuenning, Hall, Alexander & Kuenning, Great Falls, 
Mont., Stanley Weigel, Landels, Weigel & Ripley, of California.” 


Amici Curiae: Luedke & Packwood, Billings, Mont., John W. Bonner, Helena, Mont., 
and Jardine, Stephenson, Blewett & Weaver, Great Falls, Mont. 


Mr. Justice Castres delivered the Opin- 
ion of the Court [Jn full text]: This is an 
appeal from a judgment of the district court 
of the eighth judicial district, in and for the 
county of Cascade, which adjudged and 
decreed that the defendant, Skaggs Drug 
Center, Inc., be permanently enjoined from 
advertising, offering for sale or selling at 
prices below the minimum retail resale 
prices then fixed by fair trade agreements, 
the antifreeze product bearing the trademark 
of “Prestone”’, which is manufactured by the 
Union Carbide and Carbon Corporation. 

Hereinafter the respondent, Union Car- 
bide and Carbon Corporation, whose name 
has since been changed to Union Carbide 
Corporation, will be referred to as the 
plaintiff, and the appellant, Skaggs Drug 
Center, Inc., will be referred to as the 
defendant. 


[Nature of Product] 


The facts of this case were stipulated at 
the trial and are not in dispute. The plain- 
tiff is a corporation duly organized and 
existing under the laws of the State of 
Utah. The defendant owns and operates a 
chain of retail stores including three stores 
in the State of Montana, one of which is 
located in the City of Great Falls in Cas- 
cade County. The plaintiff is engaged in the 
manufacture, sale and distribution throughout 
the United States and the State of Montana 
of an antifreeze commodity which bears the 
distinctive, registered trademark of “Prestone”. 
The plaintiff is the sole owner of the “Pres- 
tone” trademark. This Prestone brand anti- 
freeze is in fair and open competition 
throughout the United States and the State 
of Montana with commodities of the same 
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general class which are produced and dis- 
tributed by other companies at a wide range 
of competing prices, the range of such retail 
prices being from $1.95 per gallon to $3.25 
per gallon. The trademark of some 21 other 
competing products are listed in the agreed 
statement of facts which is incorporated in 
the bill of exceptions. 


The plaintiff has expended large sums of 
money in advertising and promoting its 
Prestone brand and through these efforts it 
has established a valuable reputation and 
good will for the product and for the trade- 
mark “Prestone” which the product bears. 
The plaintiff has elected to distribute its 
Prestone brand antifreeze under its own 
distinguishing trademark, its reputation for 
producing high quality products and its 
good will, relying principally for its retail 
distribution on national mass market distri- 
bution, with numerous retail outlets through- 
out the United States, including the State 
of Montana which regularly handle, stock 
and display its antifreeze. Each retail outlet 
has a substantial number of potential custo- 
mers for Prestone who have been developed 
by the plaintiff’s national advertising, by the 
good will of the plaintiff of which the “Pres- 
tone” trademark is a symbol, by the intrinsic 
quality of the product and by satisfied users. 


The function of each retailer, under mass 
market distribution, is to close the sale with 
these potential customers and this function 
is impaired or destroyed unless large num- 
bers of retailers throughout the nation carry 
adequate stocks of Prestone, give it reason- 
able display, make it readily available on 
call and provide reasonable selling support 
for it. Under national mass market distri- 
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bution, the consumer does not rely upon the 
retailer but does rely upon the manufacturer 
and his reputation to test, research, package, 
and selett ingredients and materials for his 
product. The consumer also relies on the 
manufacturer’s guarantees of suitability for 
intended use and for general warranty, al- 
though some consumers do ask the retailer 
to repair or replace products received by 
such consumer from the retailer in damaged 
or defective condition. 


In order to avail itself of the protection 
afforded by statutes of the various states 
legalizing price maintenance contracts, mis- 
leadingly named Fair Trade Acts, the plain- 
tiff has elected to enter into Fair Trade 
contracts with retailers throughout the United 
States and in states having Fair Trade stat- 
utes which include the State of Montana. 
See R. C. M. 1947, §§ 85-201 to 85-208. The 
minimum retail resale prices established by 
the plaintiff for its Prestone, pursuant to all 
of its Montana Fair Trade contracts, and 
pursuant to notices issued in accordance 
with such contracts, since April 1, 1955, 
have been $3.25 per gallon in gallon cans, 
$3.40 per gallon in quart cans and $.85 per 
quart in quart cans. The plaintiff has exer- 
cised due diligence in enforcing its claimed 
rights under the Montana Fair Trade Act 
and the accommodating federal statutes, 
and Montana retailers are generally respect- 
ing the plaintiff’s claimed rights under these 
statutes. The plaintiff’s product is accord- 
ingly being sold throughout the State of 
Montana, including Cascade County, in a 
volume which is satisfactory to the plaintiff. 


[Notice—Sales By Defendant—Nonsigner] 


On or about the date of July 11, 1955, and 
at various times after that date, the plaintiff 
duly notified the defendant of the existence 
of its Montana Fair Trade contracts and of 
the minimum retail resale prices which were 
stipulated thereunder. With full knowledge 
of the existence of the Fair Trade contracts 
of the plaintiff and the prices stipulated 
thereunder, the defendant acquired and sold 
plaintiff’s Prestone brand antifreeze at prices 
below the stipulated prices. All of the ad- 
vertising, offering for sale and selling by 
the defendant of the plaintiff’s Prestone in the 
defendant’s store in Great Falls, was at 
the price of $2.49 per gallon which was $.76 
less than the minimum retail resale price 
per gallon can which had been set by the 
plaintiff in its Fair Trade contracts with 
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other dealers. The defendant’s net invoice 
cost for each gallon can of Prestone, after 
all deductions and discounts, was $2.13 per 
gallon and the sales were not made below 
cost. The defendant was never itself a 
party to a Fair Trade contract or agreement 
with the plaintiff but these contracts and 
agreements were made with other retailers 
in the state. 


These sales by the defendant were not 
made in closing out its stock for the pur- 
pose of discontinuing dealing therein, or 
with the trademark wholly removed or 
obliterated, or because the product sold was 
altered, secondhand, damaged or deteriorated, 
or by an officer acting under an order of a 
court. 


It was stipulated that such advertising, 
offering for sale and selling by the defend- 
ant caused serious, continuous and irreparable 
damage to the plaintiff, the plaintiff’s good 
will, its trademark “Prestone” and to the 
plaintiff’s business in many other vital respects. 


[Lower Court Order] 


After consideration of the agreed state- 
ment of facts, the district court entered its 
conclusions of law in which it found that 
the Montana Fair Trade Act does not vio- 
late any of the state or federal constitutional 
provisions which are urged against it in the 
instant case and that it does not violate the 
Federal Sherman Act. The district court 
then issued its final judgment and decree of 
permanent injunction and its order directing 
the clerk to issue a perpetual restraining or- 
der. Pursuant to this order, a perpetual 
restraining order was issued by the clerk. 
The defendant has appealed from such judg- 
ment and decree of the district court. 


[Issues—Statutory Provisions] 


The plaintiff concedes that if the Montana 
Fair Trade Act or any part thereof be held 
unconstitutional in this proceeding as ap- 
plied to these facts, the judgment should be 
for the defendant. The defendant likewise 
concedes that if this same Act be held con- 
stitutional in this proceeding as applied to 
these facts the plaintiff shall be entitled to 
the’ relief sought and the judgment should 
be accorded the plaintiff. Therefore, the 
only issues raised on this appeal are all 
issues concerning the constitutionality of the 
Montana Fair Trade Act or its validity in 
conjunction with the Federal Sherman Act; 
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The Montana Fair Trade Act was origi- 
nally enacted by the State Legislature in 
1937 as Chapter 42 of the Montana Session 
Laws of 1937. The Act is now embodied in 
R, C. M. 1947, §§ 85-201 to 85-208, as follows: 


“85-201. Definitions. The following terms, 
as used in this act, are hereby defined as 
follows: 


“(a) ‘Commodity’ means any subject of 
commerce. 

“(b) ‘Producer’ means any grower, baker, 
maker, manufacturer, bottler, packer, con- 
verter, processor or publisher. 

“(c) ‘Wholesaler’ means any person sell- 
ing a commodity other than a producer or 
retailer. 

“(d) ‘Retailer’? means any person selling 
a commodity to consumers for use. 


“(3) ‘Person’ means an individual, a cor- 
poration, a partnership, an association, a 
joint-stock company, a business trust or any 
unincorporated organization.” 


“85-202. Permissible agreements im con- 
tracts for sale of labeled commodities. No 
contract relating to the sale or resale of a 
commodity which bears, or the label or con- 
tainer of which bears, the trademark, brand, 
or name of the producer or distributor of 
such commodity and which commodity is in 
free and open competition with commodities 
of the same general class produced or dis- 
tributed by others shall be deemed in viola- 
tion of any law of the state of Montana by 
reason of any of the following provisions 
which may be contained in such contract: 


“(a) That the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the seller. 


“(b) That the buyer will require of any 
dealer to whom he may resell such com- 
modity an agreement that he will not, in 
turn, resell at less than the minimum price 
stipulated by the seller. 


“(c) That the seller will not sell such 
commodity: 


“1. To any wholesaler, unless such whole- 
saler will agree not to resell the same to any 
retailer unless the retailer will, in turn, 
agree not to resell the same except to con- 
sumers for use and at not less than the 
stipulated minimum price, and such whole- 
saler will likewise agree not to resell the 
same to any other wholesaler unless such 
other wholesaler will make the same agree- 
ment with any wholesaler or retailer to 
whom he may resell; or 

“2. To any retailer, unless the retailer 
will agree not to resell the same except to 


consumers for use and at not less than the 
stipulated minimum price.” 
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“85-203. Acts violating minimum resale 
price provisions, For the purpose of prevent- 
ing evasion of the resale price restrictions 
imposed in respect to any commodity by 
any contract entered into pursuant to the 
provisions of this act (except to the extent 
authorized by the said contract): 

“(a) The offering or giving of any article 
of value in connection with the sale of such 
commodity; 


“(b) The offering or the making of any 
concession of any kind whatsoever (whether 
by the giving of coupons or otherwise) in 
connection with any such sale; or 


“(c) The sale or offering for sale of such 
commodity in combination with any other 
commodity, shall be deemed a violation of 
such resale price restriction, for which the 
remedies prescribed by section 85-206 shall 
be available.” . 


“85-204. Who may establish minimum re- 
sale price. No minimum resale price shall be 
established for any commodity, under any 
contract entered into pursuant to the provi- 
sions of this act, by any person other than 
the owner of the trademark, brand or name 
used in connection with such commodity or 
by a distributor specifically authorized to 
establish said price by the owner of such 
trademark, brand or name used in connec- 
tion with such commodity or by a distribu- 
tor specifically authorized to establish said 
price by the owner of such trademark, brand 
or name.” 


“85-205. When minimum resale price not 
binding. No contract containing any of the 
provisions enumerated in section 85-202 shall 
be deemed to preclude the resale of any 
commodity covered thereby without refer- 
ence to such contract in the following cases: 


“(a) In closing out the owner’s stock for 
the bona fide purpose of discontinuing deal- 
ing in any such commodity and plain notice 
of the fact is given to the public; provided 
the owner of such stock shall give to the 
producer or distributor of such commodity 
prompt and reasonable notice in writing of 
his intention to close out said stock, and an 
opportunity to purchase such stock at the 
original invoice price; 

“(b) When the trademark, brand or name 
is removed or wholly obliterated from the 
commodity and is not used or directly or 
indirectly referred to in the advertisement 
or sale thereof; 


“(c) When the goods are altered, second- 
hand, damaged or deteriorated and plain 
notice of the fact is given to the public in 
the advertisement and sale thereof, such 
notice to be conspicuously displayed in all 
advertisements and to be affixed to the 
commodity; 
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“(d) By any officer acting under an order 
of court.” 

“85-206. Unfair competition actionable. 
Wilfully and knowingly advertising, offer- 
ing for sale or selling any commodity at 
less than the stipulated price in any contract 
entered into pursuant to the provisions of 
this act, whether the person so advertising, 
offering for sale or selling is or is nota 
party to such contract, is unfair competi- 
tion and is actionable at the suit of any 
person damaged thereby.” 

“85-207. Agreements excluded from act. 
This act shall not apply to any contract or 
agreement between or among producers or 
distributors or between or among whole- 
salers or between or among retailers as to 
sale or resale prices.” 

“85-208. Act, how cited. This act may be 
known and cited as the ‘Fair Trade Act’.” 


The heart of the Act is the so-called 
“non-signer” provision which is section 
85-206 under which a retailer is bound not 
to sell a commodity at less than the mini- 
mum retail resale price which has been set 
by the manufacturer under a Fair Trade 
agreement with another retailer in the State 
of Montana, whether the first retailer has 
entered into such a Fair Trade agreement 
with the manufacturer or not. This is true 
even though the retailer who has not en- 
tered into such an agreement determines 
that he cdn make a sufficient profit at a 
price lower than the minimum price which 
has been set by the manufacturer’s Fair 
Trade agreements with other retailers. This 
is specifically what has happened in the 
instant case. The plaintiff, who is the manu- 
facturer, entered into Fair Trade agree- 
ments with other retailers in the State of 
Montana, setting a minimum price at which 
retailers in the state could sell Prestone 
brand antifreeze. The defendant was not 
itself a party to one of these contracts and 
it sold Prestone brand antifreeze at a price 
which was lower than the minimum price 
which had been set by the plaintiff in its 
Fair Trade agreements with other retailers. 
However, the defendant still made a profit 
which it considered to be adequate on its 
sales of Prestone brand antifreeze. 


The defendant attacks the Montana Fair 
Trade Act on the following grounds: 

1. The Act constitutes a price-fixing stat- 
ute which violates Art. XV, §20, of the 
Montana Constitution and the Federal Sher- 
man Act, 26 Stat. 209, 15 U. S. C. A. 1-7 
(incl.). 


Trade Regulation Reports 


Cited 1961 Trade Cases 
Skaggs Drug Center, Inc. v. Union Carbide & Carbon C orp. 


77,665 


2. The Act deprives the defendant of its 
property without due process of law, in 
violation of Art. III, §3, and Art. III, § 27, 
of the Montana Constitution and in viola- 
tion of the Fourteenth Amendment to the 
United States Constitution. The Act also 
contravenes the Federal Sherman Act and 
is not exempt therefrom by the Federal Mc- 
Guine Act 607 Stat. 062, toeU ss Aawr45, 
which purports to authorize such Fair 
Trade agreements, since the McGuire Act 
is itself in violation of the Fifth Amend- 
ment to the United States Constitution. 


3. The Act delegates legislative power to 
private individuals or corporations in viola- 
tion of Art. IV, §1, and Art. V, §1, of the 
Montana Constitution. The Act also con- 
travenes the Federal Sherman Act and is 
not exempt therefrom by the Federal Mc- 
Guire Act, which purports to authorize such 
Fair Trade agreements, since the McGuire 
Act itself violates Art. I, § 1, and Art. I, § 8, 
of the United States Constitution. 


4. The Act was void as being in contra- 
vention of the Federal Sherman Act at the 
time of its enactment and has not been re- 
enacted subsequent to the passage by Con- 
gress of the Federal McGuire Act and is 
therefore void at the present time, 


5. The Act contravenes the Federal Sher- 
man Act and is not exempt therefrom by the 
Federal McGuire Act because the effect of 
the Montana Act is to accomplish horizon- 
tal price-fixing. 


6. The Act impairs the defendant’s lib- 
erty of contract and deprives the defendant 
of equal protection of the laws, in violation 
of the Fourteenth Amendment to the United 
States Constitution. 


7. The Act constitutes special or class 
legislation in violation of Art. V, § 26, of 
the Montana Constitution. 


[Decisions in Other States] 


In few fields has there been so much 
controversy, both economical and judicial, 
as in the field of Fair Trade legislation. 
Beginning with the State of California in 
1931, the legislatures of some 46 states have 
passed Fair Trade statutes which are simi- 
lar to the Montana Fair Trade Act. Most 
of these statutes were passed during the 
depression years of the 1930's. 


There is no lack of judicial authority in 
the field concerning the validity of state 
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Fair Trade statutes. There is authority on 
each side of almost any argument which 
the defendant has advanced in the instant 
case against the validity ofthe Montana 
Fair Trade Act. The cases of other juris- 
dictions are in hopeless conflict and cannot 
be rationalized with each other. 


The highest courts of 17 states have held 
acts to be constitutional which are similar 
to the Montana Fair Trade Act. Cases 
from these states so holding are General 
Electric Co. v. Telco Supply [1958 TRADE 
Cases § 69,058], 84 Ariz. 132, 325 P. 2d 394 
(1958); Max Factor & Co. v. Kunsman [1932- 
1939 Travr Cases {[ 55,100], 5 Cal. 2d 466, 55 
P, 2d 177 (1936); Scoville Mfg. Co. v. 
Skaggs Pay Less Drug Stores [1955 TRADE 
CAsEs J 68,234], 45 Cal. 2d 881, 291 P. 2d 
936 (1955); Burroughs-Wellcome & Co. v. 
Johnson Wholesale Perfume Co. [1940-1943 
TRADE CASES {| 56,194], 128 Conn. 596, 24 A. 
2d 841 (1942); General Electric Co. v. Klein 
[1954 TrapveE Cases { 67,774], 34 Del. Ch. 
491, 106 A. 2d 206 (1954); Johnson & John- 
son, Inc. v. G. E. M, Sundries Co. [1959 TRADE 
Cases { 69,253], 43 Haw. 103 (1959); Kinsey 
Distilling Sales Co. v. Foremost Liquor Stores 
Inc. [1958 TrapE Cases § 69,194], 15 Ill. 2d 
182, 154 N. E. 2d 290 (1958); Home Utilities 
Co. v. Revere Copper & Brass, Inc. [1956 
Trave CAsES { 68,316], 209 Md. 610, 122 A. 
2d 109 (1956); General Electric Co. v. Kim- 
ball Jewelers, Inc. [1956 Trape CASES 
{ 68,291], 333 Mass. 665, 132 N. E. 2d 652 
(1956); W. A. Sheaffer Pen Co. v. Barrett 
[1950-1951 Trapr Cases { 62,611], 209 Miss. 
1, 45 So. 2d 838 (1950); Corning Glass 
Works v. Max Dichter Co. [1960 Trane 
Cases { 69,743], (N. H. 1960), 161 A. 2d 
569; Lionel Corp. v. Grayson-Robinson Stores 
[1954 Trape Cases § 67,717], 15 N. J. 191, 
104 A. 2d 304 (1954); General Electric Co. 
v. Masters, Inc. [1954 Trape Cases J 67,776], 
307° N.Y. 229) 120° N. E. 2d 802 (1954); 
Lilly & Co. v. Saunders [1932-1939 TRavE 
Cases { 55,243], 216 N. C. 163, 4 S. E. 2d 
528, 125 A. L. R. 1308 (1939); Burche Co. 
v. General [Electric] Co. [1955 TrapE CASES 
f 68,078], 382 Pa. 370, 115 A. 2d 361 (1955); 
Miles Laboratories v. Owl Drug Co. {1940- 
1943 Trane Cases { 56,078], 67 S. D. 523, 295 
N. W. 292 (1940); Frankfort Distillers Corp. 
v, Liberto [1950-1951 TrapE Cases 62,654], 
190 Tenn. 478, 230 S. W. 2d 971 (1950); 
Bulova Watch Co. v. Anderson [1955 TrapE 
CASES { 68,036], 270 Wis. 21, 70 N. W. 2d 
243 (1955). 


1 69,930 


Court Decisions 
Skaggs Drug Center, Inc. v. Union Carbide & C arbon Corp. 


Number 176—28. 
2-24-61 


In opposition to these cases the highest 
courts of 19 states have held acts similar 
to the Montana Fair Trade Act invalid. 
Eighteen of these states held their Fair 
Trade statutes unconstitutional on a variety 
of grounds while a nineteenth state, Vir- 
ginia, held its Fair Trade Act to have been 
repealed by implication by the subsequent 
passage of an anti-monopoly statute. Cases 
from these states are Union Carbide & Car- 
bon Corp. v. White River Distributors, Inc. 
[1955 Trape Cases 67,953], 224 Ark. 558, 
275 S. W. 2d 455 (1955); Olin Mathieson 
Corp. v. Francis [1956 Trape CASES J 68,463], 
134 Colo. 160, 301 P. 2d 139 (1956); Liquor 
Store Inc. v. Continental Distilling Corp. 
[1948-1949 Trape Cases { 62,396], 40 So. 2d 
371 (Fla. 1949) ; Cor v. General Electric Co. 
[1955 TrapE Cases { 67,934], 211 Ga. 286, 85 
S. E. 2d 514 (1955); Bissell Carpet Sweeper 
Co. v. Shane Co. [1957 Trave CASES { 68,717], 
237 Ind. 188, 143 N. E. 2d 415 (1957); Quality 
Oil Co. v. E. I. du Pont & Co. [1958 TRavE 
Cases { 68,970], 182 Kan. 488, 322 P. 2d 731 
(1958); General Electric Co. v. American 
Buyers Cooperative {1958 Trane CASES 
7 69,058], 316 S. W. 2d 354 (Ky. 1958); 
Dry. G, H. Tichenor Co. v. Schwegmainm Bros. 
Giant Super Markets {1956 TrapeE CASES 
{ 68,400], 231 La. 51, 90 So. 2d 343, 60 
A. L. R. 2d 410 (1956); Shakespeare Co. v. 
Sporting Goods Co. [1952 Trane ,CASsES 
{ 67,303], 334 Mich. 109, 54 N. W. 2d 268 
(1952); Remington Arms Co. v. G. E. M. of 
St. Louis, Inc. [1960 Trane Cases J 69,673], 
102 N. W. 2d 528 (Minn. 1960); McGraw 
Electric Co. v. Lewis & Smith Drug Co. 
[1955 Trape Cases { 67,954], 159 Neb. 703, 
68 N. W. 2d 608 (1955); Skaggs Drug Center 
v. General Electric Co. [1957 Trape CASES 
J 68,823], 63 N. M. 215, 315 P. 2d 967 
(1957); Union Carbide & Carbon Corp. v. 
Bargain Fair [1958 Trape Cases { 68,920], 
167 Ohio St. 182, 147 N. E, 2d 481 (1958) ; 
General Electric Co. v. Wahle [1956 TrapE 
Cases { 68,333], 207 Ore. 302, 296 P. 2d 635 
(1956); Rogers-Kent, Inc. v. General Electric 
Co. [1957 Trape Cases § 68,810], 231 S. C. 
636, 99 S. E. 2d 665 (1957); General Electric 
Co. uv. Thrifty Sales {1956 Trape CasEs 
7 68,482], 5 Utah 2d 326, 301 P. 2d 741 
(1956); Remington Arms Co. v. Skaggs [1959 
TRADE Cases { 69,520], 345 P. 2d 1085 (Wash. 
1959), which overruled Sears v. Western 
Thrift Stores of Olympia [1940-1943 TRapE 
Cases [56,152], 10 Wash. 2d 375, 116 P. 
2d 756 (1941); General Electric Co. v. A. 
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Dandy Appliance Co. [1958 Trape Cases 
{ 69,027], 143 W. Va. 491, 103 S. E. 2d 310 
(1958); Benrus Watch Co. v. Jack Kirsch 
[1956 Trape Cases { 68,319], 198 Va. 94, 
92S. E. 2d 384 (1956). 


Fair Trade legislation has also been the 
subject of litigation in the federal courts 
and in the United States Supreme Court. 
In 1911, prior to the enactment of any of 
the state Fair Trade statutes, the United 
States Supreme Court held, in Dr. Miles 
Medical Co. v. John D. Park & Sons Co., 220 
U. S. 373, that a system of contracts be- 
tween manufacturers, wholesalers and re- 
tailers which fixed the price that the con- 
sumer paid for commodities amounted to 
an unlawful restraint of trade, invalid at 
common law, and, so far as interstate com- 
merce was affected, invalid under the Sher- 
man Act. The commodities involved in that 
case were trademarked articles. 


_In 1936, the United States Supreme Court 
considered the constituticnality of the Illi- 
nois Fair Trade Act, which is similar to 
that of Montana, in the case of Old Dear- 
born Distributing Co. v. Seagram Distillers 
Corp. [1932-1939 TrapE Cases ¥ 55,141], 299 
U. S. 183. That case upheld the validity of 
the Illinois Act against assertions that it 
violated the Fourteenth Amendment to the 
United States Constitution as a denial of 
due process of law, a denial of equal pro- 
tection of the laws, or an unlawful delega- 
tion of power to private persons. 


In 1937, Congress enacted the Miller- 
Tydings Act which amended the Sherman 
Act by exempting contracts or agreements 
which prescribed minimum prices for the 
resale of trade-marked commodities from 
the prohibitions of the Sherman Act where 
such contracts or agreements are lawful as 
applied to intrastate transactions under local 
law. 


In 1951, the United States Supreme Court 
held, in Schwegmann Bros. v. Calvert Distil- 
lers Corp. [1950-1951 Trane Cases { 62,823], 
341 U. S. 384, that the Miller-Tydings Act 
did not authorize price fixing by compulsion 
on these persons not parties to the contracts 
or agreements and that statutes which com- 
pelled compliance from non-signers with 
Fair Trade agreements were in violation of 
the Sherman Act when they affected inter- 
state commerce. 


In 1952, Congress passed the McGuire 
Act which resolved the conflict between the 
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nonsigner clause of the various state Fair 
Trade Acts and the Sherman Act by ex- 
empting Fair Trade agreements from the 
Sherman Act even when applied to non- 
signers. The constitutionality of the McGuire 
Act has not as yet been determined by the 
United States Supreme Court although the 
United States Circuit Court of Appeals for 
the Fifth Circuit upheld its constitutionality 
in 1953 in Schwegmann Bros. Giant Super 
Markets v. Eli Lilly & Co. |1953 Trape Cases 
1 67,516], 205 F. 2d 788 (5th Cir. 1953). 


This brings us up to date on the history 
of the validity of Fair Trade legislation in 
both the state and federal courts. We now 
proceed to a discussion of the merits of the 
instant case. 


As has already been noted, there has been 
much controversy among economists con- 
cerning the economic wiseness and sound- 
ness of Fair Trade legislation. A determination 
of whether or not an economic policy is 
wise or unwise is within the province of 
legislative powers and the function of this 
court is only to measure the statute against 
constitutional standards. See Associated Mer-_ 
chants v. Ormesher [1932-1939 Trape CASES 
7 55,209], 107 Mont. 530, 86 P. 2d 1031; 
Great Northern Ry. v. Roosevelt County, 134 
Mont. 355, 332 P. 2d 501. For this reason 
we have not attempted to discuss the eco- 
nomic merits, pro and con, of Fair Trade 
legislation but have grounded our decision 
upon constitutional provisions alone. 


We would also like to point out that this 
case is not at all concerned with the Mon- 
tana Unfair Practices Act, R. C. M. 1947, 
§§ 51-101 to 51-118. Section 51-103 of that 
Act makes it unlawful to sell commodities 
below cost for the purpose of injuring com- 
petitors and destroying competition. This 
provision was held constitutional in the case 
oi Associated Merchants v. Ormesher, supra, 
the safeguard being that it did not violate 
the due process provisions of either the 
Montana or United States Constitution. It 
was stipulated in the instant case that the 
defendant did not sell Prestone brand anti- 
freeze below cost. 


[Constitutional Restriction on Price Fixing] 


The first objection which is urged by the 
defendant against the constitutionality of 
the Montana Fair Trade Act is conclusive 
of this decision. The defendant contends 
that the Montane Fair Trade Act violates 
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Art. XV, § 20, of the Montana Constitution. 
This section provides: 


“No incorporation, stock company, per- 
son or association of persons in the state 
of Montana, shall directly, or indirectly, 
combine or form what is known as a 
trust, or make any contract with any per- 
son, Or persons, corporation, or stock 
company, foreign or domestic, through 
their stockholders, trustees, or «m any man- 
ner whatever, for the purpose of fixing the 
price, or regulating the production of any 
article of commerce, or of the product of 
the soil for consumption by people. The 
legislative assembly shall pass laws for 
the enforcement thereof by adequate penal- 
ties to the extent, if necessary for the 
purpose, of the forfeiture of their property 
and franchises, or in case of foreign cor- 
porations, prohibiting them from carrying 
on business in the state.’ Emphasis 
supplied. 


This constitutional provision is quite ex- 
plicit in declaring that no person or in- 
corporation, etc., can directly, or indirectly, 
make any contract which fixes the price of 
any article of commerce in any manner 
whatever. 


We agree with the relationship between 
the common law and Art. XV, § 20, of the 
Montana Constitution as characterized in 
the persuasive and authoritative Montana 
Law Review article of Coad, Are Montana’s 
Price Fixing Statutes Valid?, 11 Mont. L. 
Rev. 21, 23 (1950), as follows: 


“Perhaps the leading English case on 
price-fixing was decided by Lord Mans- 
field in 1758. He not only held an agree- 
ment fixing the price of a necessity invalid, 
but a crime as weil, and held: ‘* * * at 
what rate soever the price was fixed, high 
or low, made no difference, for all such 
agreements were of bad consequence, and 
ought to be discountenanced.’ This might 
be said to be the earliest statement of the 
modern rule that price-fixing is illegal 
per se. 


“Agreements not to compete were also 
held invalid, unless justified, in very early 
cases, All such direct restraints of com- 
petition, by contract, agreement or com- 
bination, which were not justified by some 
other legitimate business purpose, came to 
be held invalid. Montana appears to have 
adopted this as a constitutional principle 
[Citing Art. XV, §20, in the footnote]. 
In addition other, indirect, restraints of 
trade may be illegal both at common law 
or under the antitrust laws. 


“Direct restraints of trade may be jus- 
tified where they are necessary and ancil- 
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lary to another legitimate business purpose, 
providing they do not involve monopoly 
power or an attempt to create it. How- 
ever price-fixing agreements are rarely 
justifiable and require more justification 
than other restraints. Price competition 
is the main essential of competition and 
requires careful protection. 

“We are concerned here primarily with 
price-fixing and hence with the rules against 
price-fixing in the common law, but it is 
well to remember that the common-law 
rule against price-fixing is only a specific 
application of the principle of opposition 
‘to monopolies and monopolistic practices. 
Price-fixing was illegal because it elimi- 
nated competition and tended to create 
monopolies.” 


At page 28 of the article, the author, after 
quoting Art. XV, § 20, of the Montana Con- 
stitution, stated: “This [referring to Art. 
XV, §20] expresses the common-law opposi- 
tion to monopolies, and specifically forbids 
individuals to combine or contract to fix 
prices ‘in any manner whatsoever’. This 
adopts the majority common-law view that 
price-fixing 1s a direct restraint of trade and 
illegal per se. It cannot be construed to 
tolerate monopolies or combinations in re- 
straint of trade, or reasonable price-fixing.” 
Emphasis supplied. 


[Faw Trade Act as Price Fixing] 


Does the Montana Fair Trade Act consti- 
tute price-fixing? The plaintiff argues that 
this Act cannot be regarded as price-fixing 
since the purpose of the Act is not to fix 
the price but to protect the good will of the 
manufacturer which is symbolized by trade- 
marks, brands and names. The title of the 
Act, as set forth in Chapter 42 of the 
Montana Session Laws of 1937, states its pur- 
pose as follows: “An act to protect trade- 
mark owners, producers, distributors and 
the general public against injurious and un- 
economic practices in the distribution of 
competitive commodities bearing a distin- 
guishing trademark, brand or name, through 
the use of voluntary contracts establishing 
minimum resale prices and providing for 
refusal to sell unless such minimum resale 
prices are observed.” The purpose, as em- 
bodied in the title of the Act, would seem 
to be just to protect the trademark, brand 
or name. However, it might be well to 
determine just exactly what the Act does. 
It allows a manufacturer to set a minimum 
price at which his trademarked commodity 
may be sold by contract with one retailer in 
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the State of Montana and then all other 
retailers within the state are bound not to 
sell the commodity at a price lower than 
the stipulated price. The effect of this is, 
in many cases, to set the exact price at 
which the commodity is sold within the 
state. We do not have to go outside the 
stipulated facts in the instant case to ascer- 
tain the truth of this proposition. In this 
case, the plaintiff set the minimum retail 
resale price of Prestone at $3.25 per gallon. 
It was also stipulated that various compet- 
ing brands sold at a range of prices from 
$1.95 to $3.25 per gallon. In other words, 
the minimum price at which Prestone can 
be sold is as high or higher than the price 
of any other brand of antifreeze. It also 
appears that the retailer makes a healthy 
profit at the price of $3.25 per gallon since 
the defendant found it possible to make a 
satisfactory profit by selling the commodity 
at $2.49 per gallon. We think it is elemen- 
tary that the Fair Trade agreements of the 
plaintiff have the necessary effect of setting 
the exact price at which Prestone is sold. 
Since the Act accomplishes this result it 
must be characterized as price-fixing. Any 
other result would allow the legislature to 
by-pass constitutional provisions by merely 
stating seemingly constitutional intentions 
in the title of the Act, whatever the actual 
result of the Act happens to be. 


We realize that some cases have followed 
the theory advanced by the plaintiff in de- 
termining that Fair Trade statutes do not 
constitute price-fixing. See Max Factor & 
Co. v. Kunsmen [1932-1939 Trape CASES 
J 55,100], 5 Cal. 2d 446, 55 P. 2d 177; Weco 
Products Co. v. Rezd Drug Co. [1932-1939 
TraDe Cases § 55,166], 225 Wis. 474, 274 
N. W. 426; General Electric Co. v. Telco 
Supply [1958 TRave CAsEs 7 69,058], 84 Ariz. 
132, 325 P. 2d 394. 


However, we agree with the reasoning 
expressed in the case of Skaggs Drug Center 
v. General Electric Co. [1957 Trapre CASES 
7 68,823], 63 N. M. 215, 226, 315 P. 2d 967, 
wherein the New Mexico Court stated: 


‘ck ok %*& No matter what high-sounding 
terms are used, such as ‘free and open 
competition’, ‘unfair competition’, and ‘pro- 
tection of good will’, it is a matier of 
common knowledge that it [referring to 
that state’s Fair Trade statute] is a price- 
fixing statute, designed primarily to de- 
stroy competition at the retail level. The 
high-sounding phrases used with respect 


Trade Regulation Reports 


Cited 1961 Trade Cases 
Skaggs Drug Center, Inc. v. Union Carbide & Carbon Corp. 


77,669 


to the trademark owners are simply ex- 

cuses and not a reason for the law. 

“* * * In other words, they [referring 

to some other courts} say that this is not 
a price-fixing statute. To us, this is an 
unrealistic view and to say that it is not 
a price-fixing statute is to deny the obvi- 
ous. Once the price is fixed by contract 
or contracts between the manufacturer 
aud the retailer or retailers, the non- 
signer is bound and the price becomes a 
fixed price- to the non-signer. If this 
power of the owner of trademarked goods 
to set the price at which the non-signer 
must sell is not the power to fix prices, 
then what is it?” 

For other cases holding that Fair Trade 
statutes constitute price-fixing legislation, 
see Liquor Store Inc. uv. Continental Distilling 
Corp. [1948-1949 Trane Cases { 62,396] (Fla. 
1949), 40 So. 2d 371; Cox v. General Electric 
Co. [1955 “TrApE Cases J 67,934], 211 Ga. 
286, 85 S. E. 2d 514; General Electric Co. v. 
Thrifty Sales {1956 Trapr Cases § 68,482], 
5 Utah 2d 326, 301 P. 2d 741; Quality Oul 
Co. v. dw Pont & Co. [1958 Trane CAsEs 
7 68,970], 182 Kan. 488, 322 P. 2d 731; Gen- 
eral Electric Co. v. American Buyers Coop 
{1958 Trape Cases { 69,058], (Ky. 1958), 
316 S. W. 2d 354. In Schwegmann Bros. v. 
Calvert Distillers Corp. {1950-1951 Trane 
Cases J 62,823], 341 U. S. 384, the United 
States Supreme Court characterized Fair 
Trade legislation as price-fixing throughout 
the course of the opinion. 


We conclude that the Montana Fair Trade 
Act is very definitely price-fixing legislation. 

The plaintiff next argues that even if the 
Montana Fair Trade Act is characterized 
as price-fixing Icgislation it does not vio- 
late Art. XV, § 20, of the Montana Consti- 
tution. This argument proceeds on the theory 
that Art. XV, § 20, was aimed at preventing 
monopolies and the Montana Fair Trade 
Act does not allow for the creation of 
monopolies because of the qualification con- 
tained in section 85-202 that the Act does 
not apply except as to a commodity which 
is in free and open competition with com- 
modities of the same general class. We do 
not agree with the plaintiff’s theory. True, 
Art. XV, § 20, was aimed at the prohibition 
of monopolies, but it was also aimed at all 
restraints of trade including price-fixing. In 
fact, the language of Art. XV, § 20, flatly 
prohibits price-fixing. 

Admittedly the plaintiff has some judicial 
authority for his proposition. The Supreme 
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Court of South Dakota in the carly case 
(early in reference to cases deciding the 
constitutionality of Fair Trade legislation) 
of Miles Laboratories v. Owl Drug Co. [1940- 
1943 Trape Cases $56,078], 67 S. D. 523, 
295 N. W. 292, held that its constitutional 
provision, which is similar although not ex- 
actly the same as Art. XV, §20, of the 
Montana Constitution, was not violated by 
Fair Trade legislation because the con- 
stitutional provision was aimed at the pro- 
hibition of monopolies, and Fair Trade 
legislation did not allow for the creation of 
monopolies because of the provision that in 
order to be fair-traded, the commodity must 
be in free and open competition with com- 
modities of the same genera! class. In the 
cases of Sears v. Western Thrift Stores {1940- 
1943 Trave Cases § 56,152], 10 Wash, 2d 
372, 116 P. 2d 756, and General Electric Co. 
v. Telco Supply, supra, 84 Ariz. 132, 325 P. 
2d 394, the Supreme Courts of the states of 
Washington and Arizona held that their 
Fair Trade legislation did not violate the 
provisions of their state constitutions, which 
are similar to Art. XV, § 20, of the Montana 
Constitution on the same grounds urged in 
the Miles Laboratories v. Owl Drug case, 
supra. We believe the Sears v. Western 
Thrift Stores case to be of little weight since 
it was specifically overruled by the later 
Washington Supreme Court case of Rem- 
ington Arms Co. uv. Skaggs (Wash. 1959) 
{1959 Trave Cases J 69,520], 345 P. 2d 1085, 
although the Court in the later case decided 
that Fair Trade legislation violated due 
process provisions and made no holding on 
the grounds of the anti-monopoly provision 
in the Washington Constitution, Suffice it 
to say that we do not agree with the con- 
struction that these courts have given their 
anti-monopoly constitutional provisions. 


Utah also has a constitutional provision 
relating to the validity of price-fixing. Art. 
XII, § 20, of the Utah Constitution provides: 

“Trusts and combinations prohibited. 

“Any combination by individuals, cor- 
porations, Or associations, having for its 
object or effect the controlling of the 
price of any products of the soil, or of 
any article of manufacture or commerce, 
or the cost of exchange or transportation, 
is prohibited, and hereby declared un- 
lawful and against public policy. * * *” 

The Supreme Court of Utah held that the 
Utah Fair Trade Act was price-fixing in 
violation of Art. XII, §20, of the Utah 
Constitution in General Electric Co. v. Thrifty 
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Sales [1956 Trape Cases f 68,482], 5 Utah 
2d 326, 341, 301 P. 2d 741. In the course of 
the opinion the Court stated: 

“The difficulty with the type of ‘price- 
fixing’ here in question, even if it were for 
the salutary purposes contended by the 
plaintiff, whether it be a little or a lot, is 
that it is a violation of our Constitution. 
* 

“Although we are aware of the fact 
that all doubts should be resolved in favor 
of constitutionality, it nevertheless appears 
from the interdiction against any ‘combi- 
nation * * * having for its object or 
effect the controlling of the price * * * 
of any article of manufacture * * * that 
the framers simply did not want price 
fixing by any combination.” 

We agree with the reasoning of the Utah 
case. The plaintiff has attempted to dis- 
tinguish the Utah case by asserting that the 
Utah constitutional provision is stronger 
than Art. XV, § 20, of the Montana Consti- 
tution since it refers not only to the object 
but also to the effect of the legislation. We 
do not believe that the two constitutional 
provisions can be so distinguished. Art. 
XV, § 20, of the Montana Constitution states 
that: 

“No incorporation * * * shall directly, 
or indirectly * * * make any contract 
* * * in any manner whatever, for the 
purpose of fixing the price * * * of any 
article of commerce * * *?’ Emphasis 
supplied. We believe that the language 
of this constitutional provision necessarily 
refers not only to the object of the legis- 
lation but also to the effect of it. 

We hold that the Montana Fair Trade 
Act, R. C. M. 1947, §§ 85-201 to 85-208, is 
unconstitutional as price-fixing legislation 
in violation of Art. XV, § 20, of the Montana 
Constitution. Because of this holding, we 
find it unnecessary to discuss the other 
constitutional objections raised by the de- 
fendant and also make no finding concerning 
the constitutionality of the Federal McGuire 
Act or whether the Montana Fair Trade 
Act violates the Federal Sherman Act. 


The judgment of the district court is re- 
versed and the cause is remanded to the 
district court with directions to vacate the 
decree of permanent injunction and to enter 
judgment in accordance with this opinion. 

Chief Justice James T. Harrison and Jus- 
tice Apair and Puitie C. Duncan, District 
Judge sitting in place of Justice ANGSTMAN, 
concurred; Justice Joon C. Harrison did 
not participate in hearing or decision, 
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‘ [7 69,931] Wilson & Co., Inc. v. Ezra Taft Benson, Secretary of Agriculture of the 
United States. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 1960, 
January Session, 1961. No. 13013, Dated February 15, 1961. 


On Petition for Review of an Order of the Secretary of Agriculture. 


Packers and Stockyards Act 


, Discriminatory Price Cutting—Reductions Not Related to Cost or Competitive 
Prices.—A meat packer which adopted a practice by which it posted weekly prices, but 
permitted its salesmen to make substantial price reductions (which were found to have no 
relation to costs, competitive prices, or changing markets, and which resulted in a loss 
on sales for the area and period in issue) violated Sec. 202(a) of the Packers and Stock- 
yards Act. Arguments that the packer had purchased a local business as an outlet, that 
the former owner had left the business taking a large part of the staff and a number of 
customers to his new business, and that price cutting to regain lost customers or gain 
new ones is not an unfair practice within the meaning of Sec. 202(a) of the Packers and 
Stockyards Act, were rejected as defenses. 


See Price Discrimination, Vol. 1, | 3701.57. 


Price Discrimination by Packer—Absence of Proof as to Competitive Effects—Rela- 
tion to Clayton Act Violations—The Secretary of Agriculture had authority to enter an 
order prohibiting price discrimination, whether or not there is proof that the discriminatory 
practices complained of result in “competitive injury,” “lessening of competition,” or a 
“tendency to monopoly.” The Act imposes no such requirement. Nor is his authority 
impaired by the fact that the acts complained of may also violate Sec. 2(a) of the 
Clayton Act; the Packers and Stockyards Act was intended to confer broader authority 
than that conferred on the Federal Trade Commission in its field. 


See Price Discrimination, Vol. 1, { 3701.001, 3701.53, 3701.58. 
Price Discrimination—Territorial Scope of Order.—Although the court expressed 
the opinion that it would have preferred a more restricted order, it refused to reject or 


modify an order prohibiting discriminatory practices on a nationwide basis although the 
practices in issue had occurred in only one city area (San Francisco). 


See Price Discrimination, Vol. 1, { 3701. 

For the petitioner: Louis R. Simpson and Thomas Freeman, Chicago, III. 

For respondent: Niel Brooks, Washington, D. C. 

Before Hastincs, Chief Judge, Durry, Circuit Judge, and Pratt, District Judge. 


Durry, Circuit Judge [Jn full text]: Wil- There is no dispute that Wilson is a 


son & Company, Inc., (Wilson) asks us to 
review and set aside a decision and order 
of the Judicial Officer’ of the United States 
Department of Agriculture. The decision 
and order concern alleged “discriminatory 
pricing activities’ by Wilson in the period 
from February, 1956 to and including De- 
cember, 1956, which activities are claimed 
to be in violation of section 202(a) and (b) 
of the Packers and Stockyards Act. (7 
U. S. C. § 192(a) and 192(b)). 


1 The Judicial Officer acted for the Secretary 
of Agriculture pursuant to authority delegated 
to the Judicial Officer. 10 Fed. Reg. 13769; 11 
Fed. Reg, 177A-233; 18 Fed. Reg. 3219, 3648; 
19 Fed. Reg. 74. 
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“packer” as that word is defined in the 
Packers and Stockyards Act. It is admitted 
that the activities complained of occurred 
“in commerce” as defined by the Act. 


It is provided in section 202(a) and (b)’ 
of the Act that “[i]t shall be unlawful for 
any packer * * * to: 

“(a) Engage in or use any unfair, un- 
justly discriminatory, or deceptive prac- 
tice or device in commerce; or 


2The provisions of section 202 of the Act 
were amended in 1958, 72 Stat. 1749, 7 U. S. C. 
§ 192 (1958), but the amendment is not relevant 
as the transactions in this case took place in 


1956. 
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“(b) Make or give, in commerce, any 
undue or unreasonable preference or ad- 
vantage to any particular person or local- 
ity in any respect whatsoever, or subject, 
in commerce, any particular person or 
locality to any undue or unreasonable 
prejudice or disadvantage in any respect 
whatsoever * * *.”7 7 U.S. C. §192(a), 
(b) (1952). 

In the complaint, Wilson was charged 
with having violated section 202(a) and (b) 
in that it granted “to certain favored ac- 
counts in San Francisco, Oakland and 
Fresno, California, and adjacent areas, re- 
ductions in the prices of meat and meat 
products not granted to other accounts,” 
and, “accorded preferential handling and 
special services to such favored accounts 
and not to other accounts, and supplied 
such favored accounts with free promotional 
items not offered or given to other accounts.” 


[Competitive Background] 


In January, 1949, Wilson entered the 
business of selling meats and meat products 
to hotels, restaurants and ship lines in the 
San Francisco area, by purchasing from Ed 
Heuck the hotel supply business theretofore 
conducted by him, The business was con- 
ducted by Wilson under the name of “Ed. 
Heuck Company,” and Heuck was retained 
as manager. The volume of business was 
built to the point where Wilson had 400 
accounts in that area, and sold about 
100,000 pounds of fabricated meat cuts and 
similar products each week. 


On February 15, 1956, Heuck resigned, 
and immediately formed his own competing 
hotel supply business under the trade name 
of “Reliable Meat Company.” Many of the 
personnel including most of the salesmen 
who had been associated with him in peti- 
tioner’s business, left and joined Heuck in 
his new venture. Wilson’s sales dropped 
to about 35,000 pounds a week. Its former 
salesmen, upon joining Reliable Meat Com- 
pany, continued to call on the same accounts 
which they had previously serviced for 
Wilson. Only ten or twelve accounts were 
retained by Wilson and these were mostly 
steamship lines, 


Gene Ray, sales manager of Wilson’s 
Los Angeles hotel supply business, was 
temporarily assigned to take over the San 
Francisco operation, Ray reported the busi- 
ness had fallen into a chaotic state. Ray 
continued in charge until the middle of 
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March, 1956, when he was replaced by 
George Horton who had held various ad- 
ministrative positions with Wilson. 


Wilson decided to stay in the hotel supply 
business in the San Francisco area, and 
entered upon a determined effort to regain 
its lost business and to obtain new business. 
Wilson continued to operate the Ed. Heuck 
Company until April 16, 1956, when it was 
dissolved. Thereafter, Wilson operated its 
business in the San Francisco area under 
the name of “Davidson Meat Company,” a 
division of Wilson. 


For a number of years, Wilson had issued 
price lists of their products on Friday of 
each week, setting forth the prices at which 
sales were to be made the following week. 
Although the prices of competigg purveyors 
were not identical, the prices listed by the 
different purveyors for a single item usually 
did not vary more than two cents a pound. 
It was common practice in the area for the 
purveyors, including Wilson, to authorize 
their salesmen to reduce the list price by 
not more than two cents a pound if neces- 
sary to meet the price of a competitor, Al- 
though price lists were issued each week, 
the price of individual items often remained 
constant for a number of weeks at a time. 


When Ray took over as Wilson’s tempo- 
rary manager, he continued the practice of 
issuing price lists. However, he instructed 
the salesmen that if a two cent reduction 
in price was not sufficient to obtain a sale, 
they were to call the office to obtain ap- 
proval for greater price cuts. 


Horton continued the practice, initiated 
by Ray, of having weekly meetings of sales- 
men and executive personnel, and instructed 
the salesmen to go out after the business 
even if it were necessary to cut prices. 
During the period under consideration, ap- 
proval frequently was given for price cuts 
as great as ten cents per pound. 


Wilson was successful in diverting a sub- 
stantial volume of business from its com- 
petitors. The price-cutting policy of Wilson 
enabled it to increase its business from 
38,937 pounds of beef per week in June, 
1956, to 56,803 pounds in August, 1956. 
However, during the period from April 1 
to October 27, 1956, in the San Francisco 
area, Wilson sold its meat and meat prod- 
ucts to hotels, restaurants and ship lines 
at a loss exceeding $152,000. 
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In a letter to Wilson dated September 5, 
1956 from Wilson’s manager in the San 
Francisco area, it was stated that the 
Company was aware that it had been “doing 
nothing but exchanging dollars for the last 
few weeks.” The letter which was sent to 
the main office in Chicago further said “As 
per our telephone conversation of last 
Saturday, Henry, we explained to you that 
there are times in our growing process 
whereas to secure some of the business that 
is available in this area, we at times do 
unorthodox things, and things that possibly 
could not be condoned in a true sense as 
good business.” 


Wilson argues that it did not seek to gain 
a monopoly in the San Francisco hotel 
supply business. It strongly denies that it 
sought or attempted to destroy competition. 
Wilson says that price concessions are 
usual and common in the industry, particu- 
larly in efforts to obtain new accounts. 
Wilson repeatedly asserts that price cutting 
to regain lost customers or to gain new 
customers is not an unfair practice within 
the meaning of section 202(a) of the Packers 
and Stockyards Act. 


The Secretary of Agriculture points out 
that Wilson did not have a contract with 
Heuck whereby he agreed to refrain from 
engaging in a competing business if he 
left Wilson’s employment. But, even as- 
suming the conduct of Heuck was improper, 
the Secretary contends it is no defense in 
this proceeding against Wilson. 


Finding 38 states, in part: “The selective 
price reductions of Wilson in the San Fran- 
cisco area were drastic, the prices at which 
it sold some of its products to favored cus- 
tomers were unreasonably low in that prod- 
ucts were sold at or below cost to respondent, 
and about 75 percent of its business, April- 
October, 1956, was obtained through price 
cutting. These price reductions to selected 
customers bore no realistic relation to re- 
spondent’s costs or the prices charged by 
its competitors in the hotel and restaurant 
supply business in the San Francisco area.” 


There was also a finding that the dis- 
criminatory price reductions by Wilson were 
not made in good faith to meet the lawful 
and equally low prices of its competitors, 
and were not made in respect to surplus 
inventories or changing market conditions. 
The Judicial Officer specifically found that 
the discriminatory price-cutting campaign 
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was waged by Wilson to lessen competition 
by Reliable Meat Company and other com- 
petitors in the San Francisco area. Also, 
that the acts of respondent diverted sub- 
stantial business from competitors to itself 
and adversely affected the hotel and restau- 
rant supply business in the San Francisco 
area. 


[Terms of Order] 


The order which Wilson asks to have set 
aside provides that Wilson “shall cease and 
desist from discriminating in price between 
purchasers of meat and meat food products 
of like grade and quality where the effect 
of such discrimination may be substantially 
to lessen competition or tend to injure, 
destroy or prevent competition with any 
competitor of Wilson & Company, Inc.: 
Provided, That nothing herein contained 
shall prevent Wilson & Company, Inc., 
from discriminating in price where a lower 
price is made or granted to any purchaser 
or purchasers in good faith (1) to meet an 
equally low price of a competitor, or (2) 
in response to changing conditions affecting 
the market for or the marketability of meat 
and meat food products, or (3) to make 
due allowance for differences in the cost 
of processing, sale, or delivery resulting 
from the differing methods or quantities in 
which such meat and meat food products 
are to such persons sold or delivered.” 


The order also required Wilson to keep 
certain designated records. On this appeal, 
Wilson does not seek a review of that 
portion of the order. Charges of the com- 
plaint not covered in the order were dismissed. 


[Requirements as to Effect of Discrimination] 


The Supreme Court has stated a statute 
“must take meaning from its historical 
setting.” United States v. Henning, 344 U. S. 
66, 72. We may note that prior to the 
enactment of the Packers and Stockyards 
Act, Congress had enacted certain measures 
which, in some respects were designed to 
prohibit monopoly, restraint of trade, or 
unfair competition, viz., the Sherman Anti- 
trust Act; section 2 of the Clayton Act 
prohibiting discriminatory prices; section 5 
of the Federal Trade Commission Act 
prohibiting unfair methods of competition 
in commerce, and section 3 of the Interstate 
Commerce Commission Act. 


The legislative history shows Congress 
understood the sections of the Packers and 
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Stockyards Act under consideration were 
broader in scope than the antecedent legis- 
lation (61 Cong. Rec. 1805 (1921)). To 
illustrate, Representative (later Speaker) 
Rayburn, emphasized that although Con- 
gress gave the Federal Trade Commission 
wide powers to prohibit unfair methods of 
competition, such authority is not as wide- 
ranging as that given to the Secretary of 
Agriculture under the language in section 
202(a) and (b) of the Packers and Stock- 
yards Act. (61 Cong. Rec. 1806 (1921)). 


From the legislative history it is a fair 
inference that, in the opinion of Congress, 
section 2 of the Clayton Act, section 5 of 
the Federal Trade Commission Act and the 
prohibitions in the Sherman Antitrust Act 
were not broad enough to meet the public 
needs as to business practices of packers. 
Section 202(a) and (b) was enacted for the 
purpose of going further than prior legisla- 
tion in the prohibiting of certain trade 
practices which Congress considered were 
not consonant with the public interest. 


Generally speaking, it is the national 
policy to remove artificial restraints from 
free price competition. However, Congress 
has determined certain forms of price com- 
petition are not in the public interest, “Un- 
fair trade practices and monopolistic methods 
which in the end destroy competition, re- 
strain trade, and create monopoly have 
never in all history resulted in benefit to 
the public interest. On the contrary, for 
the most part they have been symbolic 
ein Len end si OLlmhionipricesmo, 
consumers and large profits to the owners.” 
H. R. Rep. No. 2287, 74th Cong. 2d Sess., p. 17. 


Wilson insists that the Secretary’s order 
cannot stand because there is no finding or 
conclusion that its program of price-cutting 
was for the purpose of acquiring a monopoly 
or eliminating a competitor. However, the 
language in section 202(a) of the Act does 
not specify that a “competitive injury” or 
a “lessening of competition” or a “tendency 
to monopoly” be proved in order to show 
a violation of the statutory language. To 
repeat, that section provides it shall be 
unlawful for any packer to “[e]ngage in 
or use any unfair, unjustly discriminatory 
or deceptive practice or device in commerce.” 


There is no requirement in section 202(a) 
for proof that the hotels and restaurants 
which were favored by Wilson, competed 
in the sale of meals to the public with 
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hotels and restaurants which were not so 
favored. 


[Effect of Multiple Statutory Provisions] 


The language in section 202(a) includes 
practices which might be a violation of 
section 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act. It was held 
in Federal Trade Commission v. Anheuser- 
Busch, Inc. [1960 Trave Cases { 69,737], 363 
U. S. 536, that there is a violation of sec- 
tion 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act when there 
is a price discrimination which deals the 
requisite injury to sellers or primary-line 
competition, although buyers or secondary- 
line competition are unaffected. 


Wilson places great reliance on our deci- 
sion in Swift & Co. v. Wallace, 105 F, 2d 
848. The language relied upon is with 
reference to section 202(b) of the Packers 
and Stockyards Act. However, we base 
our decision in the instant case on our con- 
clusion that Wilson’s price-cutting activities 
heretofore described were a violation of 
section 202(a). of the Act. 


Wilson attacks the order saying it seeks 
to enjoin a violation of section 2(a) of the 
Clayton Act, as amended by the Robinson- 
Patman Act. Wilson argues the Secretary 
of Agriculture has no authority to enjoin 
a violation of that Act. We have heretofore 
commented that the broad language of sec- 
tion 202(a) would cover activities pro- 
scribed by section 2(a) of the Clayton Act. 
We do not think the fact that Wilson’s 
price-cutting program might have been a 
violation under some other Congressional 
enactment in any way destroys the author- 
ity of the Secretary of Agriculture in 
entering the order under the Packers and 
Stockyards Act which we have here under 
consideration. 


[Territorial Scope of Order] 


Wilson further objects to the general 
application of the order which would cover 
its sales of meat and meat food products 
throughout the United States, when the 
practices complained of referred only to 
Wilson’s relatively small and local San 
Francisco hotel supply business. 


We would have been better pleased had 
the order been in a more restricted form. 
However, it is well established that the 
nature of sanctions imposed must be left 
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largely to the regulatory agency, and unless 
there are serious reasons for a limitation in 
the scope of the order, the courts will not 
interfere with the determination of the 
agency in that respect. Federal Trade Com- 
mission v. National Lead Co., 352 U. S. 419; 
G. H. Miller & Co. v. United Siareses* Cire 
260 F. 2d 286, 295-297. 


Cited 1961 Trade Cases 
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We believe that the findings of the Judi- 
cial Officer are supported by the record 
considered as a whole, and that his conclu- 
sions have a rational basis in fact and in law. 

The petition of Wilson to set aside said 
order will be denied. The order under 
review must be and is 


Affirmed. 


[f 69,932] United States v. Loew’s Inc., et al. 
In the United States District Court for the Southern District of New York. Equity 


No. 87-273. Filed February 8, 1961. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Consent Decree—Subsequent Acquisitions—Drive-In Theater—Effect on Competition. 
—Permission was granted to acquire a drive-in theater on a showing that such construction 
would give the petitioner only 3 out of 23 theaters in the relevant area, no more first-run 
theaters than two competitors, and would enable it to enter the drive-in market. Petitioner 
had agreed to restrictions, the Justice Department had approved the acquisition, and 
there would be no adverse effect on competition. Also, the court noted that the original 
consent decree, entered in 1951, had not been intended to exclude petitioner from the 


operation of drive-in theaters. 


See Combinations and Conspiracies, Vol. 1, J 2005.868; Justice Department Enforce- 
ment and Procedure, Vol. 2, [| 8233.827, 8281.812, 8421. 


For the plaintiff: Maurice Silverman, Attorney, Department of Justice, Washington, 


Dre 


For the defendant: Royal, Koegel, Harris & Caskey, Phillip F. Westbrook, Los 
Angeles, Cal., and Irwin Karp, New York, N. Y. 


Partmieri, Judge [In full text]: Pursuant 
to the provisions of section III(7)(b) of the 
consent judgment entered by this court on 
June 7, 1951, the petitioner, National Thea- 
tres & Television, Inc. (National), seeks 
permission to acquire land and construct a 
first run drive-in theatre in a location 
approximately two miles west of the city 
limits of Phoenix, Arizona. A hearing was 
held on December 8, 1960 to determine 
whether the proposed acquisition would 
“unduly restrain competition.” On_ the 
basis of its investigation of the existing 
competitive situation and the details of the 
proposed acquisition, the Government recom- 
mended approval of the petition. However, 
in view of the objections raised by local 
exhibitors permitted to appear as amici 
curiae, decision was reserved at the conclu- 
sion of the hearing and all interested parties 
were given an opportunity to submit affida- 
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vits and memoranda in support of their 
respective contentions. 


Having studied the papers submitted in 
accordance with my directions at the hear- 
ing, I am entirely satisfied that the proposed 
acquisition would not give the petitioner an 
unduly dominant position in the Phoenix 
area in any of the respects claimed by the 
amici. Construction of the drive-in will give 
National three of the twenty-three theatres 
in the relevant geographic area, a number 
which is exceeded by three of National’s 
Phoenix competitors. National now has no 
drive-in theatre in the area and this acquisi- 
tion will give it no more first run theatres 
than two of its local competitors. Four of 
the ten existing Phoenix area drive-ins play 
pictures on first-run. The proposed capacity 
of National’s drive-in is equalled or ex- 
ceeded by three of the Phoenix drive-in 
theatres. Under these circumstances, I find 
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that approval of the petition will not pro- 
vide National with any opportunity to 
control motion picture product to the detri- 
ment of its competitors. I might add that 
the consent decree, pursuant to which this 
application was made, was never intended 
to immunize other exhibitors from a source 
of fair competition by denying National the 
right to enter the first run drive-in market. 


Of particular significance to the appro- 
priate resolution of the issue presented is 
the careful analysis of the opposing affidavits 
made by the Antitrust Division of the De- 
partment of Justice. Acting on behalf of 
the Attorney General, this Division is charged 
with the special responsibility and duty of 
representing and protecting the public in- 
terest in applications of this nature. See 
Sherman Act, §4, 15 U. S. C. §4; United 
States v. American Soc. of Composers, Au- 
thors & Publishers {1950-1951 TrapE CASES 
T'62;898] 21S FSR. DES 513'(S DENY: 
1951). See also United States v. Bearing 
Distributors Co. {1955 TravE Cases ¥ 68,242], 
18S eRPDN228 223 1 CWP ai Mie: 1955)" 
United States v. General Electric Co. [{1950- 
1951 Trapr Cases J 62,731], 95 F. Supp. 165 
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(D. N. J. 1950); United States v. Bendix 
Home Appliances, Inc. [1950-1951 TRADE 
Cases J 62,546], 10 F. R. D. 73 (S. D. N. Y. 
1949). After diligent examination of the 
relevant facts, the Division has found no 
merit in the challenges raised by competing 
exhibitors. However, to protect the inde- 
pendently operated drive-in theatres from 
any possible competitive disadvantage with 
respect to the licensing of first run product, 
the Division has suggested a number of 
restrictions on National’s operations which 
thé petitioner has agreed to accept. These 
restrictions, whieh have been incorporated 
in the order submitted by petitioner, fully 
safeguard the legitimate interests of other 
exhibitors in the Phoenix area. 


Conclusion 


The public interest will not be adversely 
affected and competition will not be unduly 
restrained by the acquisition proposed by 


petitioner. Accordingly, the application is 
granted. 
The order submitted by petitioner is 


signed herewith. 


[ff 69,933] Ponca Wholesale Mercantile Co. v. Rocky Mountain Wholesale Co., Inc. 
In the Supreme Court of the State of New Mexico. No. 6781. Filed February 8, 1961. 
Appeal from the District Court of Bernalillo County. McManus, Judge. 


New Mexico Cigarette Fair Trade Act 


Sales Below Cost—Cigarettes—Constitutionality—Public Welfare Test.— The New 
Mexico Cigarette Fair Trade Act (§ 49-3-1 to 49-3-13) is a proper exercise of the power 
to legislate for the public welfare, to protect free competition in the sale of cigarettes. 


See Sales Below Cost, Vol. 2, § 7100A, 7111. 


Sales Below Cost—Cigarettes—Constitutionality—Effect of Right to Sell Below Cost 
to Other Wholesalers.—The fact that.a wholesaler may sell to other wholesalers below 
cost, while he may not do so as to “direct-buying retailers” (those qualified to buy 
direct from the manufacturer at wholesale cost) does not render the New Mexico 
Cigarette Fair Trade Act unconstitutional as being arbitrary and discriminatory. 


See Sales Below Cost, Vol. 2, J 7100A, 7111. 


Sales Below Cost—Cigarettes—Prima Facie Rule—Effect of Evidence to Contrary 
—Diversion of Customers.—The statutory provision that sales made below cost by a 
wholesaler shall be prima facie evidence of an intent to injure competition is not such 
that any evidence to the contrary removes the evidentiary effect of those sales. They still 
stand as evidence of the intent, in determining whether the trial court’s finding to that 
effect is proper. Moreover, where the evidence showed that some sales diverted customers 
from the complaining wholesaler (in one instance, sales were indirect, through another 
customer) there was sufficient evidence of actual intent to injure competition to justify 
the trial court’s findings to that effect even without the benefit of the statutory provision. 


See Sales Below Cost, Vol. 2, § 7247. 
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For the appellant: Iden and Johnson, Albuquerque, New Mexico. 
For the appellee: Louis C. Lujan, Albuquerque, New Mexico. 


Opinion 

Noste, Justice {In full text]: This appeal 
results from a judgment permanently en- 
joining and restraining appellant from selling 
cigarettes at less than “cost to wholesaler” 
as defined in § 49-3-2(i), N. M. S. A. 1953 
Comp., and from violating the New Mexico 
Cigarette Fair Trade Act. The case was 
tried to the court without a jury. 


The New Mexico Cigarette Fair Trade 
Act (§ 49-3-1 to 49-3-13, N. M. S. A. 1953 
Comp.) makes it unlawful for any retailer 
or wholesaler “with intent to injure com- 
petitors or to destroy or substantially lessen 
competition, to advertise, offer for sale, or 
sell at retail or wholesale, cigarettes at less 
than cost to such retailer or wholesaler, as 
the case may be, as defined by this act.” 


The statute defines “cost to wholesaler” as: 


“(i)(1). ‘Cost to wholesaler’ shall mean 
the basic cost of the cigarettes involved 
to the wholesaler plus the cost of doing 
business by the wholesaler, and must 
include, without limitation, labor costs 
(including salaries of executives and offi- 
cers), rent, depreciation, selling costs, 
maintenance of equipment, delivery costs, 
all types of licenses, taxes, insurance and 
advertising. (2) In the absence of proof 
of a lesser or higher cost of doing busi- 
ness by the wholesaler making the sale, 
the cost of doing business by the whole- 
saler shall be presumed to be two per 
centum (2%) of the basic cost of the 
said cigarettes to the wholesaler, plus 
cartage to the retail outlet, if performed 
or paid for by the wholesaler, which 
cartage cost, in the absence of a proof 
of a lesser or higher cost, shall be pre- 
sumed to be three-fourths of one per 
centum (3/4 of 1%) of the basic cost of 
the said cigarettes to the wholesaler.” 


It is further provided that any person 
injured by any violation may maintain an 
action for injunctive relief. 


[Constitutional Issues] 


Appellant’s challenge to the act is that 
it violates Article II, §§ 4 and 18 of the New 
Mexico Constitution and the 14th Amend- 
ment to the Constitution of the United 
States. The first attack is that it is an 
unreasonable and arbitrary interference with 
private property rights; that it has no rea- 
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sonable or substantial relation to the public 
morals, safety or general welfare; and that 
it is not within the proper exercise of the 
police power of the state. We cannot share 
appellant’s view. 


That the New Mexico act has as its pur- 
pose the prevention of monopolies and the 
prohibition of acts which threaten free com- 
petition is scarcely open to question. This 
is not a price fixing act but one which only 
prohibits the sale of cigarettes at below cost. 
While the statute sets forth a formula which 
shall be considered as the cost of doing 
business in the absence of proof of a greater 
or less cost to an individual wholesaler or 
retailer, it, nevertheless, makes provision 
whereby any wholesaler or retailer by any 
accepted accounting procedure may estab- 
lish that his cost of doing business is greater 
or less than the statutory formula, Certain 
exceptions to the prohibition against sales 
below cost are provided, such as the right 
to sell below cost in good faith to meet 
competition and others which need not be 
discussed here, since no contention is made 
that any sale complained of comes within 
any of the specified exceptions. 


[Public Welfare] 


We think it has been firmly established 
that a state is free to adopt an economic 
policy that may reasonably be deemed to 
promote the public welfare and may enforce 
that policy by appropriate legislation with- 
out violation of the due process clause so 
long as such legislation has a reasonable 
relation to a proper legislative purpose and 
is neither arbitrary nor discriminatory. 
Nebbia v. New York, 291 U. S. 502, 54S. Ct. 
505, 78 L. Ed. 940. 


“That the prevention of monopolies and 
the fostering of free, open and fair com- 
petition and the prohibition of unfair 
trade practices is in the public welfare 
is obvious, and requires no further cita- 
tion of authority.” Wholesale Tobacco 
Dealers Bureau v. Nat'l Candy & Tobacco 
Co. [1932-1939 Trape Cases $55,191], 11 
Cal.-2d 634-82 P. 2d 3 at 10, 118 Az i. R. 
486. 


We think it would serve no useful pur- 
pose to quote at length from the many 
decided cases sustaining the constitutional- 
ity of acts similar to the one under attack 
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here. In May’s Drug Stores v. State Tax 
Commission [1950-1951 Trav Cases {] 62,741], 
242 Iowa 319, 45 N. W. 2d 245, it was said: 


“No one at this date questions the right 
of the legislature to enact measures, under 
its police power, that are designed to pro- 
hibit acts which threaten free compe- 
tition.” 


A great many of the decisions of the 
Supreme Court of the United States and 
of the several states sustaining such legis- 
lative acts, are collected, quoted from and 
cited in Wholesale Tobacco Dealers Bureau 
v. Nat'l Candy & Tobacco Co., supra. 

That there is a general feeling that sales 
below cost substantially lessen free compe- 
tition is attested by the fact that at least 
thirty-one states have enacted statutes pro- 
scribing sales below cost and that the courts 
of most such states have agreed that legis- 
lation prohibiting below cost sales and hav- 
ing as their purpose the prevention of 
monopolies and the destruction or substan- 
tial lessening of competition are within the 
police power of the state to promote the 
general welfare. The following courts, among 
others, have sustained such legislation against 
constitutional attack. May’s Drug Stores v. 
State Tax Commission, supra; Wholesale 
Tobacco Dealers Bureau v. Natl Candy & 
Tobacco Co., supra; State v. Walgreen Drug 
Co. [1940-1943 Trane Cases 56,124], 57 
Ariz. 308, 113 P. 2d 650; Carroll v. Schwartz 
[1940-1943 Trape Cases f 56,055], 127 Conn. 
126, 14 A. 2d 754; Kansas v. Consumers 
Warehouse Market Inc. [1958 Trape Cases 
f 69,133], 183 Kan. 502, 329 P. 2d 638; 
Moore v. Northern Kentucky Independent 
Food Dealers [1940-1943 TrapE CASES 
756,115], 286 Ky. 24, 149 S. W. 2d 755; 
Fourmer vu. Trowmello [1955 TrapeE Cases 
J 68,063], 332 Mass. 636, 127 N. E. 2d 167; 
McElhone v. Geror [1940-1943 Trape CASES 
7 56,042], 207 Minn, 580, 292 N. W. 414; 
Associated Merchants of Montana v. Ormesher 
[1932-1939 Trapr Cases { 55,209], 107 Mont. 
530, 86 P. 2d 1031; Hill v. Kusy [1948-1949 
J 62,363], 150 Neb. 653, 35 N. W. 2d 594; 
Mcintire v. Borofsky [1948-1949 TrapE CASES 
{| 62,266], 95 N. H. 174, 59 A. 2d 471. 


The decision cited by appellant as sup- 
porting its position that such acts are not 
properly within the state’s police power are 
not applicable to the statute now being con- 
sidered. They are, for the most part, cases 
dealing with non-signer clauses where the 
legislatures have prohibited the sale of 
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trade-marked or patented merchandise at 
below the retail price fixed by the manu- 
facturer. It must be realized that the stat- 
ute under consideration does not regulate 
or fix the price of cigarettes, but only pro- 
hibits sales below cost with intent to injure 
competitors or lessen competition. The dis- 
tinction between the two types of legislation 
was pointed out in Wholesale Tobacco Deal- 
ers Bureau v. Nat'l Candy & Tobacco Co., 
supra, where it was said: 
“We believe that these cases clearly es- 
tablish the constitutionality of the statute 
here under attack, The statute must be 
held to be a reasonable attempt upon the 
part of the state to accomplish a valid 
object. It must be borne in mind that 
this statute does not regulate the selling 
of commodities—it is the predatory trade 
practice of selling below cost with intent 
to injure competitors which the legislature 
on reasonable grounds has determined is 
vicious and unfair that is prohibited. Such 
determination is clearly within the legis- 
lative power.” 


Likewise our decision in Skaggs Drug 
Center v. General Electric Co. [1957 Trane 
CASES { 68,823], 63 N. M. 215, 315 P. 2d 
967, is neither in point nor controlling on 
the issues here since it was restricted to a 
non-signer clause in our Fair Trade Act. 


We conclude that the statute under attack 
must be held to be a reasonable attempt by 
the state, in the interest of the general 
welfare to protect free competition and 
bears a reasonable relation to the legislative 
purpose. As was said in May’s Drug Stores 
v. State Tax Commission, supra: 

“In concluding that the legislature has 
the power to act on the subject matter 
of sales below cost and their impact on 
free competition we of course make no 
determination as to the wisdom of such 
laws. That is an economic question which 
this court is not free to decide.” 


[Right to Sell Below Cost to Other 
Wholesalers] 


Our next inquiry is whether the act is 
arbitrary and discriminatory. 


The trial court found that both appellant 
and appellee are distributors or wholesalers 
of cigarettes and other merchandise and 
that appellant has been selling to Furr’s 
Supermarkets, Safeway Stores, Inc., Food 
Mart and Tootie’s Cashway Supermarkets 
cigarettes at six cents per carton below 
“cost to wholesaler” as defined by the 
statute. No evidence was offered that ap- 
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pellant’s “cost to wholesaler” is less than 
the statutory formula. The trial court also 
found that appellee has lost customers, 
profits and sales by reason of appellant’s 
conduct and that in making such sales ap- 
pellant has violated the New Mexico Ciga- 
rette Fair Trade Act. The court found that 
each of these stores are retailers, and it is 
conceded that each of them have the privi- 
lege of buying direct from the manufacturer. 


But we are told that because the act 
permits one wholesaler to sell to another 
wholesaler below cost but denies such 
wholesaler the right to sell below cost to 
a retailer privileged to buy direct from the 
manufacturer, the act is arbitrary and dis- 
criminatory. The effect, appellant contends, 
is to prevent sales by wholesalers to direct 
buying retailers unless such sales can be 
made below cost to the wholesaler, 


The statute, however, specifically provides 
that a direct buying retailer must include 
in his retail price, the basic cost of the 
cigarettes and both “cost to wholesaler” 
and “cost to retailer.” It is conceded that 
a direct buying retailer would pay to the 
manufacturer the same basic price for the 
cigarettes that the wholesaler must pay. 
Therefore, unless the direct buying retailer 
can prove, by an acceptable accounting 
method, that his cost of doing business is 
less than the percentages fixed by statute 
for “cost to wholesaler’ and “cost to re- 
tailer,” both statutory percentages must be 
included in the retail price. 

We find nothing arbitrary or discrimina- 
tory in the legislative act denying a whole- 
saler the right to sell below cost to a direct 
buying retailer but permitting such whole- 
saler the right to sell below cost to another 
wholesaler. Whether a wholesaler sells to 
another wholesaler or to a retailer it is 
intended that there be but one “cost to 
wholesaler” and one “cost to retailer” in 
the ultimate price to the consumer. As we 
have seen, the direct buying retailer is re- 
quired to include in his retail price both the 
“cost to wholesaler,” the cost of delivery 
and the “‘cost to retailer.” 


[Statutory Prima Facie Rule] 


We recognize that laws which prohibit 
sales of merchandise below cost cannot be 
sustained if the only purpose is to make 
such sales illegal. Wiley v. Sampson-Ripley 
Co. [1956 Trape Cases { 68,254], 151 Me. 
400, 120 A. 2d 289. However, we find no 
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merit to appellant’s contention since the 
New Mexico act makes such sales below 
cost illegal only when the sale is “with 
intent to injure competitors or substan- 
tially lessen competition * * *.” 


In this connection appellant asserts there 
is no substantial evidence that it made any 
sales below cost with intent to injure com- 
petitors or to substantially lessen competi- 
tion. It is said that since its only below 
cost sales were to retailers privileged to buy 
direct from the manufacturer that these 
retailers would have resorted to direct 
buying unless they were sold at below cost; 
that this would result in the elimination of 
all sales by wholesalers to such direct buy- 
ing retailers, and negatives any intent to 
injure competitors or lessen competition. 


Prima facie evidence of intent to injure 
competitors or to destroy or substantially 
lessen competition is made by a showing 
of sales below cost. § 49-3-3(b), N. M.S. A. 
1953 Comp., reads: 


“Evidence of advertisement, offering to 
sell, or sale, of cigarettes by any retailer 
or wholesaler at less than cost to him as 
defined by this act shall be prima facie 
evidence of intent to injure competitors 
and to destroy or substantially lessen 
competition.” 


Sales at less than cost are permitted under 
certain exceptions or conditions enumerated 
in the act. However, appellant does not 
rely on any of the specified exceptions but 
only upon the assertion that the retailers 
to whom it sold below cost were privileged 
to buy direct from the manufacturer and 
the belief of appellant that such retailers 
would have exercised their direct buying 
privilexe unless appellant sold cigarettes to 
them below cost. 


Appellant argues that § 49-3-3-(b), N. M. 
S. A. 1953 Comp., quoted above, in provid- 
ing that proof of the facts specified therein 
“shall be prima facie evidence of intent to 
injure competitors and to destroy or sub- 
stantially lessen competition” is invalid and 
unconstitutional because there is no rational 
connection between the facts declared to 
constitute prima facie proof and the facts 
inferred therefrom, or “presumed” as stated 
by appellant. We are satisfied that there is 
a rational and reasonable relationship be- 
tween the facts required to be proved and 
the conclusion based thereon by direction 
of the statute, and the statutory provision 
is constitutional and valid, Similar statutes 


1 69,933 


77 680 


have been upheld in Rust v. Griggs [1932- 
1939 TrapE CASES 55,178], 172 Tenn. 565, 
113 S. W. 2d 733; Mering v. Yolo Grocery 
& Meat Market (Cal. App. 1942), 127 P, 2d 
985; People v. Gordon [1950-1951 TRADE 
Cases § 62,916], 105 Cal. App. 2d 711, 234 
P..2d 287; State v. Wilkerson, 164 N. C. 436, 
79 S. E. 888; State v. Hammond, 188 N. C. 
602, 125 S. E. 402. See note in 162 A. L. R. 
494, 532. 


It is next urged that without the prima 
facie effect accorded the evidence by the 
statute there is no substantial evidence of 
intent to injure competitors or to destroy 
or substantially lessen competition. Appel- 
lant asserts that “prima facie” and “presump- 
tion” are synonymous and that our decisions 


in Morris v. Cartwright, 57 N. M. 328, 258 . 


P. 2d 719, and Hartford Fire Ins. Co. v. 
Horne, 65 N. M. 440, 338 P. 2d 1067, hold 
that when any other credible and substan- 
tial evidence has been introduced which 
will support a finding to the contrary the 
presumption disappears as though it had 
never existed and the burden is then upon 
the plaintiff to establish such intent by a 
preponderance of other evidence. Accord- 
ingly it is argued, that appellant, having 
denied such intent, and having given rea- 
sons for its conduct from which the court 
could have found a lack of such intent, 
there remained nothing upon which the 
court could base its finding and conclusion 
that appellant intended to injure competi- 
tors or destroy or substantially lessen com- 
petition, 


Although it is true that courts have oft- 
times used “presumption” and “prima facie” 
interchangeably and as if they were synon- 
ymous, the fact remains that this practice 
has long been criticized. Also, it is clear 
that courts have been prone to apply rules 
and create distinctions where actually no 
differences existed. 


The statute here is one declaring that 
proof of certain facts shall constitute prima 
facie evidence of another controlling fact. 
It is not a presumption of law, nor is it a 
presumption at all in the true sense, but 
is a statutory declaration of the probative 
value and admissibility of certain evidence 
in relation to the issue of intent. 1 Jones 
on Evidence (5th Ed.) §12. Thus it pre- 
scribes a rule of evidence. Broderrick v. 
Rosner, 294 U. S. 629, 55 S. Ct. 589, 79 L. 
Ed. 1100. 
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As used in the statute being considered 
the “prima facie evidence” does not disap- 
pear upon the production of proof to the 
contrary, but remains as evidence to be 
considered by the trier of the facts along 
with all other evidence in the case. Thomes 
v. Meyer Store Inc., 268 Mass. 587, 168 N. E. 
178; Gemma v. Rotondo, 62 R. I. 293, 5 A. 
2d 297; Hill v. Cabral, 62 R. I. 11, 2 A. 2d 
482. See also 1 Jones on Evidence (5th 
Ed.) Chapter II. 


[Actual Evidence of Intent to 
Injure Competition] 


In addition it seems cléar to us that the 
intent to injure competitors or substantially 
lessen competition was amply established 
by the evidence aside from the prima facie 
effect given by the statute. 


There is testimony that appellee sold 
cigarettes to one of the Furr retail stores 
in Albuquerque at prices within the pro- 
visions of the Cigarette Fair Trade Act and 
that appellant during the same period sold 
to two other Furr retail stores, allowing 
them a rebate of six cents per carton on 
cigarettes; that the Furr retail store ceased 
buying from appellee and has since bought 
from appellant with a rebate of six cents 
per carton on cigarettes. 


There is also testimony that appellant’s 
policy of selling cigarettes at below “cost to 
wholesaler” has resulted in some retailers 
discontinuing buying from appellee and 
giving their business to appellant. On the 
other hand, there is testimony by officers 
of appellant that such sales below “‘cost to 
wholesaler’ were not made with intent to 
injure competitors but merely to prevent 
such retailers from buying direct from the 
manufacturer. The evidence is conflicting 
on the material issue of the intention with 
which the cigarettes were sold below cost. 
A review of the evidence in this case con- 
vinces us that the findings made by the trial 
court are supported by substantial evidence. 
A sound discretion rested in the trial court 
to grant or deny the injunction and we 
find nothing to compel us to the view that 
the court abused this discretion. People v. 
Black’s Food Store [1940-1943 Trapt Cases 
7 56,058], 16 Cal. 2d 59, 105 P. 2d 361. 

Whether we would have reached a differ- 
ent conclusion is not the point. If there is 
substantial evidence to support the trial 
court’s action in granting or denying in- 
junctive relief the trial court’s exercise of 
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its discretion will not be disturbed. As was 
said in State v. Wolkoff [1957 Trape CAsEs 
7 68,826], 250 Minn. 504, 85 N. W. 2d 401 
at 411, regarding the purpose or intent to 
injure a competitor by sales below cost: 


“Whether the actions of the defendants 
were with the requisite dual purpose or 
had such effect was a question of fact to 
be resolved by the trier of fact. We em- 
phasize what we have repeatedly said, that 
we may only interfere with the findings 
of the lower court where the evidence 
taken as a whole furnishes no substantial 
support for such findings. If the evidence 
fairly tends to support the findings—if 
reasonable persons might draw different 
conclusions from the evidence—then the 
findings should not be disturbed.” 


See Brown v. Cobb, 53 N. M. 169, 204 P. 2d 
264; Marchbanks v. McCullough, 47 N. M. 
13, 132 P. 2d 426. 


[Testimony of Indirect Sales] 


The trial court found that appellant sold 
cigarettes to Safeway, Food Mart and 
Tootie’s Cashway at below cost. Appellant 
complains that there is no substantial evi- 
dence that it sold to Tootie’s Cashway at 
below cost. The testimony of Mr. Schnau- 
bert, owner of Tootie’s Cashway Super- 
market, was that Mr. Wooten of Wooten 
Grocery Company, a wholesaler in Ama- 
rillo, Texas, and Mr. Busby of appellant 
company came to him with a proposition 
regarding the sale to his store of cigarettes: 


“Q. What was the proposition—explain it? 

A. We were to buy our tobaccos from 
Ponca Wholesale, to be billed, however, to 
Wooten Grocery Company, and we would 
pay Wooten Grocery Company. 

Q. Now what was the purpose of that?” 


° . 


“A. T presume to get around the state 
law—no rebates on cigarettes. 

Q. Was that talked about at that time? 

A. Yes. 

Q. Was that the real purpose? 

Aw VieS tSiice 


Through the arrangement between appel- 
lant and Wooten Grocery Company, Tootie’s 
Cashway Supermarkets received a rebate of 
three cents per carton on cigarettes and the 
retailer ceased buying from appellee and 
commenced buying its cigarettes from ap- 
pellant. Sales made in this manner are never- 
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theless sales by appellant. We are not 
impressed by the contention. The evidence 
supporting the trial court’s finding is sub- 
stantial. We conclude from a review of the 
evidence that there is substantial evidence 
to support the trial court’s finding of loss 
and injury to appellee by reason of the sales 
made by appellant below cost. 


We find substantial evidence in the record 
to support findings No. 12 and 13 by the 
trial court. 


[Requested Findings] 


Finally, appellant assigns as error the re- 
fusal of the trial court to give appellant’s 
requested findings of facts numbered 10, 11 
and 12. 


Appellants, in substance, requested the 
trial court to find that Furrs and Safeway 
are privileged to buy cigarettes direct from 
the manufacturer and threatened to do so 
unless permitted to buy at less than cost to 
wholesaler; that appellant has sold at below 
cost onlv to retailers who can buy direct 
from the manufacturer; and that in making 
sales at less than cost to wholesaler appel- 
lant did not intend to injure competitors or 
to destroy or substantially lessen competition. 


Under the view we have expressed it was 
not necessary for the trial court to find 
whether the retailers to whom appellant sold 
at below cost did or did not have direct 
buying privileges or whether they threatened 
to exercise such direct buying privilege 
unless they could buy below cost to whole- 
saler as defined by the statute, nor whether 
appellant sold to any retailer except those 
so privileged. We have held there is sub- 
stantial evidence to support a finding that 
such sales below cost by appellant did injure 
appellee. As we construe Merrick v. Deering, 
30 N. M. 431, 236 P. 735, relied upon by 
appellant, only the ultimate facts, and not 
the evidentiary facts, are required to be 
found by the court. The trial court found: 


“11. That Plaintiff has lost customers, 
profits and sales because of Defendant’s 
acts and conduct.” 


We find no merit to appellant’s contention. 


§ 49-3-11, N. M. S. A. 1953 Comp., pro- 
vides that if the court shall enjoin or re- 
strain a violation of the act the court shall 
assess in favor of plaintiff and against the 
defendant, the cost of the suit, including 
reasonable attorney fees. Appellee is awarded 
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CarMopy, Davip CuHAvez, Jr., and Irwin S. 

Morse, Justices, concurring. 


the sum of $2,500 as attorney’s fee in the 
Supreme Court. 

Finding no error the judgment is affirmed 
and it is so ordered. 
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Private Enforcement—Validity of Release—False Statements by Co-Conspirator.— 
Alleged false statements by one co-conspirator, to induce the plaintiff to give a release, 
did not have the effect of invalidating the release as to a defendant not charged with 
participation in or knowledge of the statements. A contention that the release was “part 
of and in furtherance of the continuing conspiracy” should have been explained in response 
to the motion for summary judgment, granted and here affirmed, particularly in view of 
the fact there was no offer to prove it was contemplated in the original conspiracy alleged 


and the release did not cover any actions continuing after it was executed. 
See Private Enforcement and Procedure, Vol. 2, § 9010.775. 
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For the appellees: Harold E, Kohn, Philadelphia, Pa. 


Affirming 1960 Trade Cases {[ 69,713. 


Before McLAuGuHLitn, HAstIE and ForMAN, Circuit Judges. 


Opinion of the Court 


Hastig, Circuit Judge [In full text]: In 
this civil antitrust suit the appellants, John and 
Bernard Taxin, who are wholesale distributors 
of fruit and produce in the Philadelphia 
area, have charged numerous defendants 
with conspiracy to restrain and monopolize 
interstate commerce in fruit and produce. 
One group of defendants, associated with 
defendant Food Fair Stores, Inc., will be 
called Food Fair or the Food Fair defend- 
ants. The second group, the appellees here, 
associated with defendant Samuel P. Mandell 
Co., Inc., will be called Mandell or the 
Mandell defendants. 


Answering the complaint, all of the de- 
fendants pleaded a general release wherein 
the Taxins, for a consideration of $18,000 
paid in cash to their counsel, released the 
defendants from liability for all claims under 
the antitrust laws or otherwise which the 
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Taxins might have had against them on or 
before March 28, 1958, the date of the re- 
lease. Replying to this affirmative defense, 
the appellants admitted the execution of the 
release but pleaded that it had resulted from 
Food Fair’s promise to buy produce from 
the appellants in the future, and that this 
promise had been made in bad faith with 
a view to furthering the conspiracy to re- 
strain trade. 


The district court agreed to try the ques- 
tion of the validity of the release separately 
before considering any other issue, Accord- 
ingly, various depositions and affidavits were 
filed with reference to this question. The 
Mandell defendants then filed a motion for 
summary judgment asserting that, on the 
pleadings and the facts established and not 
disputed in the record, the release was valid 
as to them no matter what grounds of 
avoidance might be said to exist as against 
the Food Fair defendants. The court sus- 
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tained this contention and granted summary 
judgment in favor of the Mandell defend- 
ants, From that partial disposition of the 
litigation this court has allowed an im- 
mediate appeal as authorized by Section 
1292(b) of Title 28, United States Code. 


It is clear and not disputed that the re- 
lease was intended and on its face is suffi- 
cient to bar the appellants from maintaining 
the present suit insofar as it pertains to 
injuries occurring before March 28, 1958. It 
is also conceded that $18,000 was paid to 
counsel for the appellants as consideration 
for the release. This sum, of which $12,000 
was paid by Mandell, was used to satisfy 
the Taxins’ obligations to their counsel, 


To avoid the release appellants assert that 
they were induced to execute the instrument 
by a promise made in bad faith that Food 
Fair Stores, Inc. would buy $500,000 worth 
of fruit and produce from them annually. 
Affidavits of appellant John Taxin and his 
attorney William A. Gray, Esquire, state 
that Louis Stein, Myer Marcus, and Arthur 
Rosenberg, described as “the principals of 
Food Fair Stores’, were the parties who 
made or were present at the making of the 
alleged fraudulent promise, For present pur- 
poses we assume, but do not decide, that 
there is a substantial controversy yet to be 
litigated between appellants and the Food 
Fair defendants whether or not those de- 
fendants made a fraudulent promise in order 
to obtain a release. Cf. Michael Rose Pro- 
ductions, Inc. v. Loew's, Inc. [1956 TRADE 
Cases § 68,307], S. D. N. Y. 1956, 141 F. 
Supp. 257, 143 F. Supp. 606. But the affi- 
davits and allegations which support the. 
claim of fraud do not charge that the Man- 
dell defendants participated in or even knew 
of the alleged misrepresentation. Indeed, 
appellant Bernard Taxin has deposed that 
Mr, Mandell “had nothing to do with” the 
negotiations during which the fraudulent 
promise is said to have been made. 


[Liability for Acts of Co-Conspirators] 


The exculpation of the Mandell defend- 
ants was one important basis of the district 
court’s conclusion that the release was valid 
as to these parties. In analogous circum- 
stances the Court of Appeals for the Second 
Circuit has suggested that it would be in- 
equitable to deny one antitrust defendant 
the benefit of a settlement and release solely 
because of fraud, unknown to him, on the 
part of another defendant in connection with 
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such settlement release. Martina Theatre 
Corp. v. Schine Chain Theatres, Inc. [1960 
TRADE CASES {| 69,723], 1960, 278 F. 2d 798, 
802. This is in accord with the rule of 
Section 477 of the Contracts Restatement, 
which reads as follows: 


“Fraud or material misrepresentation by 
a third person renders a transaction void- 
able by a party induced thereby to enter 
into it if the other party thereto 

(a) has reason to know of the fraud or 
misrepresentation before he has given or 
promised in good faith something of value 
in the transaction or changed his position 
materially by reason of the transaction, or 

(b) is affected by the fraud or mis- 
representation under the law of Agency or 
of Trusts.” 


For an application of that section of the 
Restatement by this court see Blum v. Wil- 
liam Goldman Theatres, Inc., 1947, 164 F. 
2d 192. 


Despite the admission that the Mandell 
defendants “had nothing to do with” the 
alleged fraudulent promise, appellants have 
sought to imply some privity from the fact 
that Mandell paid $12,000 of the $18,000 cash 
consideration for the release and the addi- 
tional fact that some months thereafter 
Samuel P. Mandell, a dominant personality 
among the Mandell defendants, became a 
vice-president of Food Fair Stores, Inc. 
No more need be said of these circumstances 
than that in our view they have no tendency 
to prove guilty participation in or even 
knowledge of the alleged fraud by any of 
the Mandell defendants. Indeed, the giving 
of a substantial independent cash consider- 
ation for the release supports the claim that 
the release is valid. Cf. Talmadge v. United 
States Shipping Board Merchant Fleet Corp., 
2d Cir. 1933, 66 F. 2d 773, cert. denied 1934, 
291 U. S. 669. This fact combined with the 
blamelessness of these defendants in the 
making of the alleged fraudulent promise 
would normally suffice to establish the valid- 
ity of their release. Cf. Martina Theatre 
Corp. v. Schine Chain Theatres, Inc., supra. 


[Release as Part of Conspiracy] 


In this case, however, we must deal with 
one more point which the appellants have 
greatly stressed. In their reply to the affirm- 
ative plea of release they have asserted that 
“the alleged release was obtained by defend- 
ants as part of and in furtherance of the 
continuing conspiracy among the defendants 
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about which plaintiffs complain”. This in 
itself is said to preclude summary judgment. 
However, this allegation must be interpreted 
and considered in the light. of Bernard 
Taxin’s deposition which concedes that the 
Mandell defendants had nothing to do with 
alleged fraudulent representation by the 
Food Fair defendants. In these circum- 
stances, it seems to be appellants’ theory, 
and indeed it is so stated in their brief, that 
if the original conspiracy of Food Fair and 
Mandell to restrain trade can be proved, 
“Mandell would be responsible for the acts 
of his co-conspirators [in connection with 
the release] whether or not he participated 
therein’. The court below properly pointed 
out that this ‘would mean that in any case 
in which a group of conspirators were in- 


volved in an antitrtist case none could obtain: 


a valid, binding release if one of the con- 
spirators obtained a release by fraud”. 


In our view the fatal defect in appellants’ 
argument lies in its failure to respect the 
limits within which the law confines the 
responsibility of a conspirator for acts of a co- 
conspirator. The accepted and prevailing 
rule has been clearly stated by District 
Judge Wyzanski in Momand v, Universal 
Film Exchange [1946-1947 TRADE CASES 
{ 57,538], D. Mass. 1947, 72 F. Supp. 469, 
475, aff'd 1st Cir. 1948, 172 F. 2d 37, cert. 
denied 1949, 336 U. S. 967: “Conspirators are 
chargeable with the acts of their fellows 
only if the acts are done in the furtherance 
of the joint venture as all understood it; 
they are not to be held for what some of the 
conspirators, unknown to the rest, do be- 
yond the reasonable intendment of the com- 
mon understanding.” Here, though plaintiffs 
have undertaken to file affidavits concern- 
ing the relation of the various defendants 
to the alleged fraudulent release, they do not 
assert or offer to prove that the original 
conspiracy to restrain trade included any 
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agreement or common understanding that 
persons who might complain of the hurtful 
consequences of the conspiracy would be 
mollified by bad faith promises of future 
benefits. If the appellants were relying on 
their ability to prove such agreement, cer- 
tainly the motion for summary judgment 
should have prompted them to say so, We 
are more inclined to require such an ex- 
planation because we are not able to imagine 
any meaningful way in which the obtaining 
of a release could be, in appellants’ own 
words, “part of and in furtherance of the 
continuing conspiracy among the defendants 
about which plaintiffs complain”, In simple 
logic a release given on March 28, 1958, 
could not facilitate any restraint of trade 
which had already been accomplished. If, 
on the other hand, plaintiffs mean that a 
release might further the conspiracy after its 
execution, this argument has no significance 
here because the release in suit clearly does 
not bar a suit for damages occurring after 
March 28, 1958, and the court’s order grant- 
ing summary judgment was limited accord- 
ingly. Thus, we cannot see how the release 
could have any effect except to compromise 
existing claims for past misconduct.’ 


In such circumstances, we hold that it was 
at least incumbent upon plaintiffs, in oppos- 
ing the motion for summary judgment, to 
state any special or unusual relation which 
the release may have borne to the general 
conspiracy. Since nothing of that sort ap- 
pears in the affidavits or was even suggested 
during the discussion of this point on oral 
argument, plaintiffs’ unexplained and un- 
supported allegation that the obtaining of 
the release was part of or in furtherance of 
the original conspiracy does not suffice to 
prevent the granting of summary judgment. 


For these reasons the judgment of the 
district court will be affirmed. 


[] 69,935] P. W. Husserl, Inc.; Paul W. Husserl and Solomon Motove, doing busi- 
ness as Paul W. Husserl; Louis Smiles, Roy Smiles and Blanch Smiles, doing business as 


Smiles Stores v. Simplicity Pattern Co. Inc. 


In the United States District Court for the Southern District of New York. Civil 


147-354. Filed February 8, 1961. 


1 This reasoning also disposes of a suggestion, 
which seems to be implicit in appellants’ brief, 
that Mandell’s complicity in fact in the Food 
Fair misrepresentation can be inferred from the 
general conspiracy in restraint of trade to which 
Mandell is said to have beer party. In our 
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view, this would require sheer speculation 
rather than the drawing of a logical inference. 
It would, therefore, have been improper for the 
district court to have permitted a jury to reach 
such a conclusion. 
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Clayton and Sherman Acts 


Punitive Refusal to Deal—Motives—Injunctive Relief for Plaintiffs in Damage Suits. 
—Refusal to deal with plaintiffs bringing antitrust suits charging price discrimination, 
under circumstances indicating that the primary or only reason is to cause them to dis- 
continue the suits and discourage other customers from bringing such suits, is not justified 
under the Colgate doctrine, and is contrary to the Congressional intent to encourage 
private suits as part of the antitrust law enforcement program. Although participation 
in the suit was mentioned in the letter giving notice of termination only as to one plaintiff, 
the court noted that as each plaintiff’s contract neared its expiration date notice of ter- 
mination was given, that only plaintiffs in the action appeared to have received termination 
notices, and that alternative reasons (volume of sales, credit, etc.) offered for termination 
by the defendant were not convincing. Accordingly, preliminary injunctive relief against 
the terminations was granted. 


See Private Enforcement and Procedure, Vol. 2, § 9026. 


Preliminary Injunction—Effect of Previous Denial—A motion for a preliminary 
injunction against termination of supply contracts by the defendant could be granted, 
notwithstanding earlier denial of a similar motion as to some of the movants, the termina- 
tions had continued and the court was convinced they were punitive in nature. It was 
noted, too, that no explanation for the original denial of the motions had been given by 
the court. 


See Private Enforcement and Procedure, { 9026.55. 


Preliminary Injunction—Refusal to Deal—Loss of Customers and Indirect Sales 
as Basis for Injury—There was a sufficient showing of injury to warrant a preliminary 
injunction to prevent the defendant from refusing to deal with plaintiffs in an antitrust 
action unless they terminated the suit. The defendant sold patterns which had widespread 
acceptance, which customers had learned to expect would be available in plaintiffs’ stores, 
and which led to related sales of fabrics in much larger amounts than the sale of the 
pattern itself. Also, if the patterns were not available, permanent loss of customers refusing 
to accept alternate patterns was possible. 


See Private Enforcement and Procedure, Vol. 2, 9026. 


For the plaintiffs: Fischer and Shilkoff, Roosevelt, N. Y., and Peaslee, Brigham, 
Albrecht & McMahon, New York, N. Y., of Counsel. 


For the defendant: House, Grossman, Vorhaus & Hemley, New York, N. Y., and 
Sidney Greenman and Ira J. Goldstein, of Counsel. 


Opinion 
Bryan, District Judge [In full text]: This 


discriminated in favor of its larger cus- 
tomers by furnishing to them services and 


is a private action brought pursuant to 15 
U. S. C. §15, in which plaintiffs, suing on 
behalf of themselves and all others simi- 
larly situated, seek to recover treble dam- 
ages from defendant Simplicity Pattern Co. 
Inc. for alleged violation of Section 2(e) 
of the Clayton Act as amended by the 
Robinson-Patman Act (15 U.S. C. § 13(e)). 


The suit stems from Federal Trade Com- 
mission v. Simplicity Pattern Co. [1959 TRADE 
Cases § 69,361], 360 U. S. 55, in which the 
Supreme Court affirmed a cease and desist 
order of the Federal Trade Commission 
based upon findings that Simplicity, in 
violation of Section 2(e) as amended, had 
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facilities not accorded to competing smaller 
customers on proportionately equal terms. 


Plaintiffs, P. W. Husserl, Inc., Paul W. 
Husserl and Smiles Stores, commenced this 
action against Simplicity within a month 
after that case was decided. These plaintiffs 
are retail stores engaged primarily in the 
sale of yardgood fabrics and notions who 
purchase dress patterns from Simplicity for 
sale in their stores. They claim that they 
were damaged by the practices of Simplicity 
found to be discriminatory by the Commis- 
sion, and that they fall within the category 
of customers against whom Simplicity was 
found to have discriminated. Plaintiffs rely 
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on the Supreme Court decision as prima 
facie evidence of violations of the anti-trust 
laws by the defendant. (15 U.S. C. § 16.) 


Since the action was commenced numerous 
other plaintiffs claiming to be in the same 
category have been permitted to intervene 
and there are now some 43 plaintiffs in the 
action. Each seeks judgment for money 
damages in a stated sum alleged to have 
been suffered by reason of Simplicity’s dis- 
criminatory practices, and reasonable attor- 
neys’ fees and costs. 


[Request for Injunctive Relief] 


Six of these plaintiffs claim that solely 
because they are plaintiffs in this suit to 
enforce their rights under the antitrust laws 
against Simplicity, 
cancelled its contracts with them for the 
sale of dress patterns and refuses to deal 
with them. Plaintiffs P. W. Husserl, Inc., 
Paul Husserl, House of Materials, Inc. and 
Smiles Stores moved before me for a pre- 
liminary injunction restraining Simplicity 
from refusing to deal with them. Thereafter 
two other plaintiffs, C. & R. Grand Stores 
and D. W. Newfield Company, moved be- 
fore me for the same relief. All six plaintiffs 
claim that defendant’s refusal to deal with 
them results in immediate danger of irre- 
parable loss or damage. 


Neither on the argument nor subsequently 
have any of the parties suggested that testi- 
mony should be taken on the motions. Both 
motions are before me for decision on the 
extensive affidavits submitted. 


[Contract Terms] 


Simplicity is the nation’s largest manu- 
facturer of tissue patterns used in the home 
for making women’s and children’s wearing 
apparel. Its volume of sales in terms of 
units is greater than that of all other major 
producers combined. 


All of the plaintiffs are small retail stores 
whose primary business is the sale of yard- 
good fabrics and notions. Stores in this 
general category comprise 82% of Sim- 
plicity’s customers and account for some 
30% of Simplicity’s total sales volume. 
These stores are primarily interested in sell- 
ing yardgoods and notions. They handle 

+A fuller description of the way in which 


Simplicity’s business was conducted and the 
differences between its method of dealing with 
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patterns largely as an accommodation to 
their fabric customers and for the purpose 
of stimulating their sales of fabrics and 
notions. 


For some time each of the moving plain- 
tiffs has purchased patterns from Simplicity 
for resale in their stores under substantially 
identical contracts which appear to be in the 
form generally in use by Simplicity for its 
small store customers. These contracts 
differ in substantial respects from the ar- 
rangements previously made with Simplicity’s 
larger customers who are mostly depart- 
ment and variety stores handling a multi- 
tude of relatively low-priced articles. 


Under each of the plaintiffs’ contracts 
Simplicity shipped a complete line of pat- 
terns to the retail merchant who paid cash 
for the patterns so shipped in the regular 
course. New patterns were shipped each 
month and three times a year Simplicity 
would buy back from the retailer patterns 
which were outmoded. The retailer was 
obligated to keep a complete inventory. 
Simplicity furnished catalogues and pro- 
motional material to the retailer for which 
the retailer was required to pay in regular 
course at stated prices." 


The agreements were “to remain in force 
for the term of five years from date of ac- 
ceptance at New York and from term to 
term thereafter, unless terminated by either 
party by written notice served sixty days 
prior to the expiration of the initial or any 
succeeding term.” 


[Termination Notices] 


This action was filed on July 8, 1959. On 
December 10, 1959 Paul Husserl, P. W. 
Husserl, Inc. and Smiles Stores, who were 
then the only plaintiffs in the action, re- 
ceived written notice from Simplicity of the 
termination of their contracts. The P. W. 
Husserl, Inc. and Paul W. Husserl con- 
tracts were close to the end of the five 
year term from the date of acceptance. 
They were terminated effective at the end 
of the existing term without explanation. 
The Smiles Stores contract ran by its terms 
from May 14, 1957 to May 14, 1962. Smiles 
Stores received the following letter of ter- 
mination: 


its larger customers and with small stores is 


found in Federal Trade Commission v, Sim- 
plicity Pattern Co., supra, pp. 59-62. 
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“We refer you to our agreement dated 
May 14, 1957. 


“You have instituted an action in the 
United States District Court for the 
Southern District of New York against 
Simplicity Pattern Co. Inc. alleging that 
the terms and conditions of said contract 
are in violation of Section 13(e) of Title 
15 of the United States Code and you 
contend that the continuing performance 
of the terms of that agreement by Sim- 
plicity Pattern Co. Inc. entitles you to 
continuing treble damages. Such allega- 
tions have been and are denied by Sim- 
plicity Pattern Co. Inc. 


“In order to obviate any further issue 
with respect thereto, we hereby agree that 
we will repurchase from you your presently 
existing stock of Simplicity patterns at 
the cost thereof to you and that we will 
repurchase from you the pattern cabinet 
heretofore sold to you at the amount 
heretofore paid by you to us therefor. 
Such payment will be made on condition 
that your pattern stock and pattern cabi- 
net is received at our place of business in 
Niles, Michigan not later than January 11, 
1960 and on further condition that there- 
upon our contract dated May 14, 1957 
shall thereby be terminated. 


“In the event that Simplicity Pattern 
Co. Inc. shall not have received your 
pattern stock and pattern cabinet upon the 
conditions aforesaid on or before January 
11, 1960, we hereby give you notice that 
in order to prevent the possible further 
accrual of damages we now terminate our 
contract with you effective as of March 
10, 1960. We give you such extended 
notice of proposed termination of the con- 
tract so that you may in the interim time 
arrange for such other pattern service as 
you may wish.” 


It may be noted that in the case of the 
Smiles Stores contract the cancellation was 
made in the midst of the original five-year 
term from the date of acceptance and was 
not a cancellation on notice or the termina- 
tion of the initial term. 


[Denial of Initial Motion— 
Later Terminations | 


These three plaintiffs moved to enjoin the 
cancellation of their contracts upon the 
theory that cancellation was actuated solely 
as a punitive measure against them for pur- 
suing their legal rights under the Robinson- 
Patman Act and as a part of a concerted 
plan to deter other small stores in similar 
position from taking such action. After 
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argument, Judge Dimock denied this mo- 
tion, without opinion, on March 29, 1960. 


The additional plaintiffs who were per- 
mitted to intervene thereafter included the 
moving plaintiffs, House of Materials, Inc., 
D. W. Newfield Company and C. & R. 
Grand Stores, Inc. After such intervention 
the contracts of House of Materials, Inc. 
and Newfield Company were cancelled by 
Simplicity by written notice given sixty 
days before the end of the current five-year 
term. C. & R. Grand Stores had five con- 
tracts with the defendant covering different 
stores. The contract covering the Hewlett 
Store, which was the only contract approach- 
ing the end of the term, was likewise can- 
celled by written notice as of the end of 
the term. No explanation was given for 
these cancellations. 


All of the moving plaintiffs except Smiles 
Stores have carried Simplicity patterns for 
five years or more. C. & R. Grand Stores 
has carried them for thirteen years. D. W. 
Newfield Company has carried them for 
twenty-five years. 


It appears that no contract of any plain- 
tiff which has approached the end of the 
initial term has not been cancelled. There 
is no indication that any contracts have 
been cancelled except those of plaintiffs in 
the action. 


Two of the plaintiffs, House of Materials, 
Inc. and C. & R. Grand Stores, state in 
affidavits that when they telephoned the 
defendant after receiving the notices of can- 
cellation they were informed in substance 
that the defendant would refuse to renew 
their contracts as long as they were parties 
to this action, but that the contracts would 
be renewed if they withdrew. This is not 
denied by the defendant. 

Simplicity cannot seriously question that 
these cancellations were made because the 
plaintiffs were parties to this action against 
it. Indeed, it takes the position that its 
counsel has advised it that it may refuse 
to deal with anyone it chooses and implies 
that there are no lim#ations on its right 
to do so. 


Its letter to Smiles Stores which cancelled 
that contract in the midst of the initial term 
makes it plain that the reason for cancella- 
tion was that Smiles was a plaintiff in this 
suit. The letter also suggests that if Sim- 
plicity continued to perform its agrecment 
Smiles would claim continuing treble dam- 
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ages and that one of the reasons for can- 
cellation was to avoid the possibility of the 
further accrual of such damages. However, 
the complaint in this action does not seek 
continuing damages but asks for money 
damages in a stated sum. Simplicity can- 
not expect the court to assume that it has 
failed to obey the cease and desist order of 
the Federal Trade Commission affirmed by 
the Supreme Court and still persists in the 
discriminatory practices which were con- 
demned by the Supreme Court and on which 
the present action is based. Unless such 
an assumption was made there would be 
no basis for a claim of continuing damages. 
The theory of cancellation to avoid accrual 
of additional damages appears spurious. 


[Alternative Motives for Terminations] 


Attempts by Simplicity to show that there 
were motives for cancellation other than 
participation in this suit are far from con- 
vincing. For example, it refers to the fact 
that Paul W. Husserl indicated a desire to 
cancel its contract in 1959 because its sales 
of Simplicity patterns were small. How- 
ever, it appears that Simplicity rejected that 
suggestion and succeeded in persuading Hus- 
serl that its pattern sales would markedly 
increase, which they did. 


Defendant implies that an additional mo- 
tive for cancelling the C. & R. Grand Stores 
contract was because Grand Stores were 
slow payers. But Simplicity had been deal- 
ing with Grand for thirteen years and had 
made no attempt to cancel any of the 
Grand contracts on this account. The Grand 
contract was cancelled only after Grand had 
become a party plaintiff. 


Defendant is no more successful in im- 
plying that the contracts of some of the 
plaintiffs were cancelled because they: were 
unprofitable. Defendant does not show that 
the volume of sales of any of the plaintiffs’ 
stores was substantially different from the 
volume of many other stores of a similar 
character with whom it continues to main- 
tain contracts. Nor is there anything to 
show that these contracts are any less 
desirable than other contracts which de- 
fendant has with retail merchants in a 
similar position. 


The pattern of Simplicity’s conduct with 
respect to these contracts, as distinguished 
from the numerous contracts which it main- 
tains, negatives any other motive for can- 
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cellations than the exertion of economic 
pressure to deter plaintiffs from pursuing 
their legal rights and remedies. The de- 
fendant’s course of conduct leads to the 
inescapable conclusion that the cancellations 
are part of a deliberate plan to cancel con- 
tracts of all those who elect to assert their 
rights against it under the anti-trust laws 
for the purpose of deterring suit through 
the exercise of economic coercion. 


Thus I find that the plaintiffs have shown 
prima facie that the sole reason for can- 
cellation of their contracts and the refusal 
to deal with therh was that they had brought 
this suit against the defendant and that the 
defendant’s purpose in so doing was to 
deter them by economic coercion from pur- 
suing their legal remedies under the anti- 
trust laws. 


[Public Policy—Congressional Intent] 


The moving plaintiffs urge that in view 
of “the public interest in vigilant enforce- 
ment of the antitrust laws through the 
instrumentality of the private treble-damage 
action” (Lawlor v. National Screen Service 
[1955 Trapre Cases J 68,061], 349 U. S. 322, 
329) the defendant should not be permitted 
to pursue a policy of refusing to deal with 
them as a weapon of economic coercion to 
deter them from pursuing the private rem- 
edies afforded to them by the anti-trust 
acts. Such a course of conduct is, they say, 
directly contrary to the public policy enun- 
ciated by Congress that private anti-trust 
remedies are an essential part of the stat- 
utory scheme for the enforcement of the 
laws against monopoly, restraint of trade 
and unfair competition. 


Defendant, on the other hand, relies on 
“the long recognized right of trader or 
manufacturer engaged in an entirely private 
business, freely to exercise his own inde- 
pendent discretion as to the parties with 
whom he will deal”. United States v. Col- 
gate & Co., 250 U. S. 300, 307. It says that 
it cannot be compelled to deal with the 
plaintiffs in the absence of any purpose to 
create Or maintain a monopoly or to engage 
in contracts and combinations which are 
violative of the anti-trust laws. 


Determination of the issue drawn here 
requires the weighing and evaluation of the 
considerations which affect the important 
public policy on which the plaintiffs rely as 
against the right to choose its customers 
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upon which the defendant relies. No direct 
authority on this question has been called 
to my attention and I know of none. 


The Clayton Act strongly evidences the 
intent of Congress to encourage private 
suits for violation of the anti-trust laws. 
Under Section 4 (15 U. S. C. §15) a suc- 
cessful plaintiff is entitled to “threefold the 
damages by him sustained”. He may also 
recover the “cost of suit including a reason- 
able attorney’s fee”. Venue provisions are 
liberal and suit may be brought “without 
respect to the amount in controversy”. 


Section 5 (15 U. S. C. § 16) provides that 
a final judgment against a defendant in pro- 
ceedings by the Government for violation 
of the anti-trust laws may be introduced by 
a private litigant in a subsequent treble 
damage action under such laws to establish 
a prima facie violation. The statute of limi- 
tations against private anti-trust rights of 
action is tolled during the pendency of any 
proceedings brought by the Government so 
that private suitors under the anti-trust laws 
may have the benefit of any judgment which 
the Government, with its superior resources, 
may obtain. Thus the private anti-trust 
litigant was deliberately given special treat- 
ment to encourage him to purstte the rem- 
edies granted. 


Congress was not content to rely on Gov- 
ernment agencies for the effective enforce- 
ment of the anti-trust laws. The private 
anti-trust suit is part and parcel of the 
enforcement machinery. It is designed as 
an instrument not only for the redress of 
private wrongs but for the imposition of 
punitive sanctions through the recovery 
of treble damages “to act as a deterrent to 
the repetition of the offense and as a warn- 
ing to potential violators”. (United States 
v. Standard Ultramarine and Color Co. [1955 
ELERADER CASES OS: 2o/, 1a. CS. DEEN Ye, 
lo/e Supp) 10/7171 )meul hissis, for tire 
purpose of promoting increased and more 
effective anti-trust law enforcement. Rado- 
vich v. National Football League [1957 TRADE 
Cases J 68,628], 352 U. S. 445, 454; Lawlor 
v. National Screen Service [1955 TRADE CASES 
{1 68,061], 349 U. S. 322; Karseal Corp. 
v. Richfield Oil Corp. [1955 TrapE Cases 
{ 68,020], 9 Cir., 221 F. 2d 358, 365; Maltz 
v. Sax {1940-1943 Trape Cases { 56,259], 
TeGiriid Gav Ee 2du2i4socertividens 319 US. 
772; United States v. Standard Ultramarine 
and Color Co., supra; Weinberg v. Sinclair 
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Refining Co., D, C. E. D. N. Y., 48 F. Supp. 
203, 205; Quemos Theatre Co., Inc. v. Warner 
Bros., D. C. N. J., 35 F. Supp. 949, 950. 
See, also, Loevinger, “Private Action—The 
Strongest Pillar of Anti-trust”, 3 Antitrust 
Bull. 167 (1958); Bicks, ‘The Department 
of Justice and Private Treble Damage Ac- 
tion”, 4 Antitrust Bull. 5 (1959). 


[Limitations on Colgate Doctrinc] 


On the other hand, the right of an indi- 
vidual trader to determine in his own discre- 
tion with whom he may or may not deal 
under the doctrine of United States v. Colgate 
& Co., supra, and Frey & Son Inc. v. Cudahy 
Packing Co., 256 U. S. 208, is by no means 
untrammeled. Such cases as Eastman Kodak 
v. Southern Photo Materials Co., 273 U. S. 
359, Federal Trade Commission v. Beech-nut 
Packing Co., 257 U. S. 441, United States v. 
Bausch & Lomb Optical Co. [1944-1945 TrapE 
Cases §57,224], 321 U. S. 707, Lorrain 
Journal v. United States [1950-1951 TRavE 
Cases { 62,957], 342 U. S. 143, and finally, 
United States v. Parke, Davis & Co. [1960 
TraApr Cases J 69,611], 362 U. S. 29, illus- 
trate that the Colgate doctrine is at best a 
“limited dispensation”. (Times-Picayune Pub- 
lishing Co. v. United States [1953 TRrAvE 
Cases { 67,494], 345 U. S. 594, 626.) The 
result reached in Colgate is “tolerated but 
only when it is the consequence of a mere 
refusal to sell in the exercise of the manu- 
facturer’s right ‘freely to exercise his own 
independent discretion as to parties with 
whom he will deal’. When the manufac- 
turer’s actions, as here, go beyond mere 
announcement of his policy and simple 
refusal to deal and he employs other means 
which effect adherence to his resale prices, 
this countervailing consideration is not present 
and therefore he has put together a combi- 
nation in violation of the Sherman Act.” 
(United States v. Parke, Davis & Co., supra, 
at p. 44.) 


Thus the circumstances under which the 
trader is free to refuse to deal have been 
increasingly circumscribed. Indeed, Mr. Jus- 
tice Harlan in his dissent in the Parke, 
Davis case went so far as to say that “The 
court has done no less than send to its 
demise the Colgate doctrine” (supra, at p. 49) 
and that this result was reached “upon the 
Court’s notion of ‘countervailing social’ 
policies” (supra, at p. 57) militating against 
the right of the individual trader freely to 
choose his customers. 
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More recently in George W. Warner & 
Co. v. Black & Decker Mfg. Co. [1960 TRADE 
Cases { 69,707], 2 Cir., 277 F. 2d 787, Judge 
Moore, writing for a unanimous court, had 
occasion to discuss the limitations and quali- 
fications placed upon the Colgate doctrine 
by the later cases. In reversing dismissal of 
a Sherman Act complaint based on refusal 
to deal in support of a retail price main- 
tenance program, he concluded that the 
Colgate doctrine was still valid only when 
the facts surrounding the refusal to deal 
were “of such Doric simplicity as to be 
somewhat rare in this day of complex busi- 
ness enterprise”. (supra, at p. 790). 


Whether or not the Supreme Court has 
departed as far from the Colgate case as 
Mr. Justice Harlan indicated in his Parke, 
Davis dissent, there is little doubt by now 
that the right to choose one’s customers 
and to refuse to deal is not unlimited and 
must under appropriate circumstances give 
way to considerations of public policy which 
require its reasonable restriction in the 
public interest. 


The right to refuse to deal cannot be 
viewed as an abstract concept. A refusal to 
deal takes color from its surroundings and 
from the circumstances in which it is at- 
tempted to be exercised. Where the purpose 
is unlawful there is no absolute right to 
refuse to deal in the untrammeled discre- 
tion of the trader. 


In the case at bar the refusal to deal is a 
bold attempt on the part of defendant Sim- 
plicity to deter litigants by economic coer- 
cion from pursuing the lawful remedies 
granted them by Congress under the anti- 
trust laws. Congress envisaged such private 
suitors as “allies of the government in en- 
forcing the anti-trust laws”. 51 Cong. Rec. 
16319 (1914). To permit private suitors in 
that position to be coerced from pursuing 
the remedies which Congress gave them 
would frustrate the public policy which mo- 
tivated Congress to grant such remedies. 
It would permit violators of great economic 
strength to rest secure from remedial and 
punitive action by private litigants through 
the exercise of their economic power. Such 
a result cannot be tolerated by the courts if 
the policies enunciated by Congress are to 
be carried out. 


In Ring v. Spina [1944-1945 Trane Cases 
9 57,347], 2 Cir., 148 F. 2d 647, cert. den. 
335 U.S. 313, plaintiff, a theatrical producer, 
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sued for treble damages alleging that a basic 
agreement of defendant The Dramatists’ 
Guild of the Authors’ League of America, 
Inc., an association said to include most of 
the playwrights of the country, was in vio- 
lation of the Sherman Act. Plaintiff himself 
had signed the agreement as had the defend- 
ants. He applied to the District Court for 
an interlocutory injunction restraining de- 
fendants pending trial from proceeding with 
arbitration under the basic agreement, and 
from interfering with plaintiff’s production. 
The District Court denied the application on 
the ground, among others, that relief should 
not be granted because plaintiff, by signing 
the basic agreement, was himself participat- 
ing in the alleged illegal combination and 
the parties were therefore in pari delicto. 
The Court of Appeals reversed, holding that 
a prima facie showing had been made that 
the agreement was in violation of the Sher- 
man Act and that plaintiff was not barred 
from relief because he was in pari delicto. 
It found that the plaintiff had been com- 
pelled to sign the agreement through eco- 
nomic coercion exercised by the defendants 
and that under such circumstances the doc- 
trine of pari delicto could not be invoked 
against him. The court indicated strongly 
that victims of restraint of trade should be 
protected by the courts against restriction 
or denial of their anti-trust remedies, saying 


(p. 653): 


“* * * But here even without a show- 
ing of economic coercion as the final step 
in forcing him to sign the Basic Agree- 
ment, plaintiff is precisely the type of 
individual whom the Sherman Act seeks 
to protect from combinations fashioned by 
others and offered to such individual as 
the only feasible method by which he 
may do business. Considerations of public 
policy demand court intervention in behalf 
of such a person, even if technically he 
could be considered in pari delicto. In- 
deed, this is a general principle applicable 
beyond the anti-trust field. Thomas v. 
City of Richmond, 79 U. S. 349, 12 Wall. 
349, 20 L. Ed. 453; City of Parkersburg v. 
Brown, 106 U. S. 487, 503, 1 S. Ct. 442, 
27 L. Ed. 238; Logan County Nat. Bank v. 
Townsend, 139 U.S. 67, 11 S. Ct. 496, 35 
L. Ed. 107; In re Builders’ Finance Ass'n, 
D.C. S. D. Cal., 26 F. 2d 123. Any other 
conclusion would mean that for many, 
perhaps most, victims of restraint of 
trade, private remedies under the Sherman 
Act would be illusory, if not quite non- 
existent.” 
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In the case at bar considerations of public 
policy also demand intervention by the 
court to protect those who, claiming to be 
victims of restraint of trade, have brought 
action to enforce their rights. Such right as 
the defendant may have to refuse to deal 
with whom it chooses in its own untram- 
meled discretion must give way to the over- 
riding considerations of the strong public 
policy in favor of permitting private suitors 
to maintain actions for violation of the anti- 
trust laws both in their own and in the 
public interest. 


hea proviso. hoo. Ss. ©€..813(a)_that 
nothing therein contained “shall prevent 
persons from engaging in selling goods, 
wares and merchandise in commerce from 
selecting their own customers in bona fide 
transactions not in restraint of trade” is not 
a franchise to defendant to pursue its planned 
program of refusal to deal with these plain- 
tiffs. From all that has been said it is quite 
clear that defendant’s actions in this direc- 
tion are not “bona fide transactions” within 
the meaning of Section 13(a) since they are 
contrary to the public policies enunciated by 
Congress in the Anti-Trust Laws. This 
proviso does not bar the courts from inter- 
vening to protect private suitors against 
such conduct as defendant has engaged in 
in this case. 


[Validity of Punitive Refusal to Deal] 


Nor do the cases on which the defendant 
relies such as Atlantic & Pacific Tea Co. v. 
Cream of Wheat, 2 Cir., 227 F. 46; Natfeh v. 
Ronson Art Metal Works {1955 TrapE CASES 
§ 67,295], 10 Cir., 218 F. 2d 202; Nelson 
Radio & Supply Co., Inc. v. Motorola, Inc. 
[1952 Trape Cases { 67,386], 5 Cir., 200 F, 
2d 911, cert. den. 345 U. S. 925; and Chicago 
Seating Co. v. S. Karpen & Bros. [1948-1949 
Trave CAses 62,515], 7 Cir., 177 F. 2d 863, 
impinge on the conclusion which has been 
reached here. These cases, all decided 
before the Parke, Davis case, concern merely 
a simple refusal to deal with a customer by 
an individual seller. None of them hold 
that there is a right to refuse to deal with 
customers in pursuance of a plan to punish 
them for, or deter them from, pursuing the 
private remedies granted them by the anti- 
trust laws. In none of them was the refusal 
to deal in pursuance of an objective inimical 
to the purposes and policies of the anti-trust 
laws as it is in this case. Moreover, in none 
of these cases did the defendant occupy 
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as dominant a position in the market as does 
this defendant. 


I conclude that the court may intervene 
to protect these plaintiffs against the de- 
fendant’s planned program of economic 
coercion for the purpose of deterring them 
from pursuing this suit and may restrain 
defendant from continuing to refuse to deal 
with plaintiffs in pursuance of such an ob- 
jective under the circumstances shown here. 


[Effect of Initial Denial of Motion} 


Defendant also contends that the decision 
of Judge Dimock denying the prior motion 
of plaintiffs Husserl, Inc., Paul W. Husserl 
and Smiles Stores for similar preliminary 
injunctive relief without opinion following 
argument is binding and requires the denial 
of the present motions. At that time these 
three were the only plaintiffs in the action 
and only their contracts had been cancelled. 
Judge Dimock gave no reasons for his deci- 
sion. But he may well have found that there 
was not sufficient reason to conclude that 
defendant was pursuing a concerted plan of 
refusing to deal with persons who brought 
suit against him under the Robinson-Patman 
Act for the purpose of deterring such per- 
sons from suing and punishing them for so 
doing. 


Since that time, however, defendant has 
continued to follow its policy of cancellation 
and it has not allowed a single contract with 
a plaintiff which was nearing the end of its 
initial term to continue under the auto- 
matic renewal clause. This pattern of con- 
duct now makes it plain that defendant is 
engaged in a deliberate program of refusing 
to deal with all who joined this lawsuit as 
plaintiffs as a means of coercing them from 
pursuing their lawful remedies. In view of 
these later developments Judge Dimock’s 
denial of the prior motion is not binding. 
Securities and Exchange Commission v. Graye, 
D. C. S. D. N. Y., 156 F. Supp. 544. 


[Damage from Nonavailability of Patterns] 


Defendant urges that interlocutory relief 
should be denied the moving plaintiffs be- 
cause they have not shown an immediate 
danger of irreparable damage if such relief 
is not granted. In my view, however, plain- 
tiffs have shown “that the danger of 
irreparable loss or damage is immediate” 
sufficiently to support the issuance of an in- 
terlocutory injunction under 15 U. S. C. § 26. 
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Plaintiffs’ stores have carried Simplicity 
patterns for some years. Over this period 
their customers have grown to expect and 
demand Simplicity patterns. As is the rule 
in most of the country, more than half of 
the patterns sold in these stores prior to 
cancellation were Simplicity patterns. Be- 
cause of widespread promotion, good sales- 
manship, and perhaps special qualities of the 
product, other competing patterns are not 
adequate substitutes. Simplicity patterns 
can only be obtained from the defendant. 


The plaintiff stores depend heavily on their 
sale of Simplicity patterns to spark the sale 
of fabrics. Although the patterns sell for 
only between 25¢ and 75¢ apiece, each sale 
of a pattern is likely to, and frequently does, 
result in a sale of several dollars worth of 
material. The moving plaintiffs variously 
estimate that between 5% and 25% of their 
sales of fabrics and notions, which constitute 
their principal business, are the results of 
sales of Simplicity patterns. 


Plaintiffs’ losses as a result of defendant’s 
refusal to deal with them are not confined 
to the profits from the sale of patterns 
which are relatively small. The loss of 
sales of fabrics and notions involves a sub- 
stantial proportion of their total business. 
Moreover, the failure of customers to find 
the Simplicity patterns which they want is 
likely to mean that such customers go else- 
where and it may result in losing them per- 
manently. There is plainly a substantial 
loss of good will involved which is difficult, 
if not impossible, to establish and which may 
never be adequately recompensed by such 
damages as can be proven. The competitive 
disadvantage under which plaintiffs are placed 
is severe. 


Moreover, it does not appear that defend- 
ant will suffer any appreciable loss or dam- 
age if it continues to deal with the plaintiffs 
under the terms and conditions which pre- 
vailed before cancellation. Thus, when the 
respective burdens on the parties are bal- 
anced, the balance is strongly in favor of 
plaintiffs. Ohio Oil Co. v. Conway, 279 U. S. 
813; Chicago B. & Q. R. Co. v. Chicago, 
Great Western R. Co., 8 Cir., 190 F. 2d 361. 
As I have pointed out, defendant has not 
effectively demonstrated that the agreements 
with these plaintiffs are unprofitable. Nor 
has it shown any potential loss which might 
arise if its dealings with the plaintiffs on 
this basis should continue. The dealings 
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have been carried on satisfactorily in most 
cases for a number of years. There has 
been no significant change in the course of 
them or in the relationship between the 
parties other than that brought about by 
the plaintiffs’ election to participate in the 
present suit. The injunction which the 
moving plaintiffs seek merely envisages a 
continuation of a normal commercial relation- 
ship which has persisted for some consider- 
able time. 


. Furthermore, the rights asserted by the 
moving plaintiffs to pursue their anti-trust 
remedies without being subject to the puni- 
tive measures adopted by the defendant 
must be balanced against the right to refuse 
to deal asserted by the defendant. Since the 
right which the defendant asserts is, under 
the circumstances presented here, contrary 
to public policy, the court should be inclined 
to grant relief in furtherance of the public 
interest. Perry v. Perry, D. C. Cir, 190 F. 
2d 601; Doeskin Products v. United Paper Co., 
PACT, LOS Me a3 50: 


There are good reasons here why the 
court in the exercise of its discretion should 
preserve the status quo between the parties 
which existed at the time when the plaintiffs 
first participated in this action. 


[Terms of Injunction] 


There remains the question of the relief 
to be granted. Pending the final hearing 
and determination of the action the defend- 
ant will be enjoined from refusing to deal 
with the moving plaintiffs or to sell such 
plaintiffs its products and will be directed 
to continue to deal with the moving plain- 
tiffs upon the same terms and conditions as 
provided by the contracts which it has can- 
celled. However, the order to be entered 
shall also provide that such injunctive relief 
is granted only upon the condition that the 
moving plaintiffs shall not assert any claims 
for damages in this action or otherwise by 
reason of defendant having continued to deal 
with them under the terms and conditions 
of the agreements which defendant can- 
celled, during the period while such order is 
in effect. This provision is to insure full 
protection of the defendant in view of its 
claim, unwarranted though it appears to be, 
that it cancelled its contracts with the moving 
plaintiffs in order to prevent the accrual of 
further claims by plaintiffs for damages 
arising under such agreements. 
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It will be necessary at the trial of the ac- 
tion for the issues relevant to the refusal to 
deal to be tried. The defendant will then 
have an opportunity to establish whether it 
has any legitimate business reason, apart 
from the bringing of this suit, for its refusal 
to deal with the moving plaintiffs. That is 
a matter for the trial court which then may 
fashion an appropriate decree in the light 
of the facts and circumstances which are 
then developed. 


However, the present complaint does not 
pose such an issue. The moving plaintiffs 
will therefore be directed, pursuant to Rule 
15(a), F. R. C. P., to serve an amended 
complaint tendering such issue within fifteen 
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days from the date of the order to be 
entered upon this decision. 


Each of the moving plaintiffs will be re- 
quired to give security in the sum of $2,000 
for the payment of such costs and damages 
as may be incurred or suffered in the event 
that defendant is found to have been unlaw- 
fully enjoined pursuant to Rule 65(c), 
F. R. C, P. This amount is fixed in the light 
of the relatively insubstantial yearly dollar 
volume of pattern sales to the various moving 
plaintiffs. 

The foregoing opinion constitutes my 
findings of fact and conclusions of law pur- 
suant to Rule 52(a), F. R. C. P. 

Settle order which conforms with Rule 
65(d), F. R. C, P., on notice. 


[f 69,936] Richard S. Simpson v. Union Oil Co. of California. 


In the United States District Court for the Northern District of California, Southern 
Division, No. 37344. Dated December 30, 1960. 


Sherman Act 


Price Fixing—Consignment Sales—Retail Gasoline Stations.—Agreements under which 
an oil company leased land and gasoline stations to operators, then sold the delivered 
gasoline to them on consignment for sale only at specified prices on which they were paid 
“consignment commission,” were not illegal price fixing devices. Without ruling specifically 
on whether or not the station operators were agents or retailers, or whether the gasoline 
was resold, the court stated that it would be illogical to permit a manufacturer, under 
U. S. v. Parke, Davis & Co., 1960 TravE Cases { 69,611, to refuse to sell to one who fails 
to sell at suggested prices, yet deny the same privilege to a manufacturer which merely 
consigns his product. Accordingly, there was no showing that the consignment agreement 
was unlawful. 


See Resale Price Fixing, Vol. 1, J 3015.50. 


Damages—Refusal to Renew Lease—Refusal to Deal—Effect of Replacement Income 
—Damages Claimed at the Effect of Replacement Income.—Since a lessee has no right to 
a lease renewal not provided for in the lease, a gasoline station operator operating under 
one year leases for the premises could not claim damages based on loss of profits for a 
15 year period, even if it were assumed that the agreements under which the gasoline was 
sold had involved unlawful price fixing. Also, the record indicated that he had derived 
comparable profits from the operation of a different company’s station after termination 
of his lease from defendant company. 


See Private Enforcement and Procedure, Vol. 2, J 9011.385. 
For the plaintiff: Maxwell Keith, San Francisco, Calif. 
For the defendant: Brobeck, Phleges & Harrison, San Francisco, Calif. 


plaintiff filed a cross-motion for partial sum- 
mary judgment on the issue of violation of 
antitrust laws. Extensive pre-trial proceed- 


Memorandum and Order 
Burke, District Judge [Jn full text]: De- 
fendant moved for summary judgment and 
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ings before this court have eliminated all 
the factual disputes and defendant has stipu- 
lated to certain specific allegations of fact 
to facilitate disposition of this case on re- 
ciprocal motions for summary judgment. 
After oral argument the matter was sub- 
mitted on brief’ and the existing record. 


The basic facts as indicated by the plead- 
ings and in hearings before this court are 
uncomplicated. Defendant Union Oil Com- 
pany leases or owns parcels of land on which 
gasoline service stations have been con- 
structed. At the time in issue, such service 
stations in California and other Western 
states were leased by defendant to inde- 
pendent operators on a yearly basis. Con- 
current with the lease, Union and its various 
lessees executed a retail dealer consignment 
agreement, terminable by either party at 
stipulated times, and ceasing in any event 
upon termination of the lessee’s right to 
occupy Union’s service station. The terms 
of the consignment agreement bound the 
lessee-consignee to sell Union’s gasoline at 
such prices as Union would authorize. 


Plaintiff, a former employee of defendant, 
leased a service station of defendant’s lo- 
cated in Fresno on May 23, 1956. A one 
year lease and a retail dealer consignment 
agreement for the same period of time was 
entered into between the parties. In 1957 
Union gave plaintiff a new one year lease 
which terminated on May 22, 1958. In April 
of 1958 Union notified plaintiff that it was 
terminating the consignment agreement and 
no offer to renew the lease would be made. 


On May 21, 1958 plaintiff brought this 
action charging price fixing and seeking to 
enjoin defendant from taking possession of 
the service station and from leasing it to 
anyone else. The relief requested was de- 
nied by another Judge of this court on June 
3, 1958 [1958 Trapre Cases { 69,054], 162 F. 
Supp. 746, There was a finding that the 
lease had expired and the court refused to 
compel the making of a new lease. Since 
plaintiff’s contractual relationship had termi- 
nated he was held to have no standing in 
attempted enforcement of antitrust laws on 
behalf of those who might be aggrieved by 
alleged price fixing contracts, Union sub- 
sequently brought an action for unlawful 
detainer in the state court and obtained 
judgment giving it possession of the service 
station. Plaintiff surrendered possession in 
compliance with the state court adjudication. 


1 69,936 


Court Decisions 
Simpson v. Union Oil Co. of California 


Number 187—86 
7-7-61 


Plaintiff amended his complaint and de- 
manded damages instead of mandatory grant 
of a new lease. Union filed a motion for 
summary judgment, which was denied by 
the late District Judge Murphy without 
prejudice to its renewal at such time as 
more facts may become the predicate upon 
which a decision on the motion may be 
based. Extensive discovery since the hear- 
ing before Judge Murphy has sharpened the 
issues to such extent as to allow this court 
to entertain reciprocal motions for summary 
judgment. 


[Consignment as Key Issue] 


The fundamental issue in the instant ac- 
tion is the legality of Union’s method of 
marketing gasoline by use of retail dealer 
consignment agreements. Plaintiff contends 
that the agreement is unlawful on its face 
as a matter of law. Defendant maintains 
that it does not violate antitrust law by 
requiring the consignee dealer to sell branded 
gasoline at prices determined by Union. For 
purposes of this motion Union has stipu- 
lated that it leases stations only to consign- 
ees and plaintiff's failure to comply with 
prices fixed by Union pursuant to the con- 
signment agreement was the reason why he 
was not offered a new lease of the Fresno 
service station. (Defendant’s memorandum 
in support of motion for summary judgment, 
p. 11; January 29, 1960) 


[Terms of Agreement] 


The pertinent terms of the consignment 
agreement, a copy of which is in evidence, 
expressly provide that Union retains title to 
the gasoline delivered to the consignee un- 
til sale by the latter (Paragraph 4); that 
the consignee agrees to sell the gasoline at 
prices authorized by the consignor (Para- 
graph 2); and that he is entitled only to a 
commission computed pursuant to a formula 
set out in the agreement (Paragraph 3). 


Plaintiff concedes that he was familiar 
with defendant’s method of supplying gaso- 
line at the time he entered into the lease for 
the service station at Fresno and that he 
knew Union would not sell gasoline to him 
as an independent retail dealer, He knew 
that gasoline was to be furnished only pur- 
Suant to the consignment agreement and 
that he would be required to sell the gasoline 
at prices authorized by Union, (Affidavit of 
plaintiff filed October 15, 1958) He contends, 
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however, that he was entitled to disregard 
the latter provision, because the consign- 
ment agreement violated the antitrust laws. 


[Consignment as Price Fixing—Dealers as 
Retailers], 


The alleged violation is predicated upon 
the theory that Union’s consignment pro- 
gram results in the fixing of prices charged 
by independent retail gasoline dealers who 
would otherwise exercise their own judg- 
ment as to such prices. Plaintiff has also 
endeavored to inject the contention that the 
agreement constituted an attempt to mon- 
opolize and that conspiracy is an issue in 
the instant proceeding, However, the record 
indicates that plaintiff's case rests solely on 
the contention that the retail dealer con- 
signment agreement as such, violates the 
Sherman Act. 


Defendant contends that the consignment 
method of selling could not amount to price 
fixing since Union merely determined the 
price at which its own product was to be 
sold by consignees. Union does not argue 
that it can legally fix a price at which a 
purchaser may resell a product, but main- 
tains that under a consignment contract it 
is entitled to fix a price at which the dealer 
can sell gasoline held on consignment. De- 
fendant argues that a consignment dealer 
is not “a reseller” of defendant’s product, 
but acts only in the capacity of defendant’s 
agent or factor. It maintains that the status 
of an independent business man, as lessee of 
a service station, is not inconsistent with 
existence of limited authority as a factor 
selling defendant’s gasoline. 


Plaintiff contends that notwithstanding 
the language of the agreement, Union's 
consignees must be accepted as retail sellers 
and not agents who sell defendant’s gasoline 
to the public. He further maintains that 
even if they were considered consignees the 
agreement is void since its purpose and 
effect is to allow Union to maintain non- 
competitive prices and thus engage in a 
price fixing combination. Plaintiff also al- 
leges that the consignment agreement was 
not freely entered into by the consignees 
since they were not able to get defendant's 
product on another basis and that enforce- 
ment was effected by the termination of the 
lease of consignees who failed to charge the 
prices which Union authorized. In essence, 
plaintiff argues that the consignment agree- 
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ment is a device to allow defendant to fix 
the retail price of gasoline and constitutes 
a method of selling amounting to price fix- 
ing, thus violating the antitrust laws. 


It is established law that several sellers 
may not conspire together to set their prices 
and, except where permitted by fair-trade 
laws, a supplier may not fix a price at which 
a purchaser from it may resell the product 
bought. Defendant contends that the in- 
stant situation is outside these proscriptions 
because Union did not make an outright 
sale of the gasoline supplied to the plaintiff. 
Union argues that the alleged fixing of a 
resale price is factually impossible in view 
of the terms of the consignment agreement 
which provided that Union retained title to 
the gasoline until sold by the plaintiff. 
Defendant defines the status of the service 
station operator as that of factor or com- 
mission merchant who sells defendant’s gas- 
oline on commission at prices stipulated by 
Union as the consignor. The contract in 
question was entered into in California and 
defendant contends that the consignee was 
under a duty to adhere to the price schedule 
as part of the instructions of the principal 
relevant to the sale of the latter’s goods. 
California Civil Code 2027. 


Plaintiff contends that the retail lessee 
dealers can not be regarded as agents, 
factors or consignees, and that their as- 
sumption of all the risks and obligations of 
a businessman is proof that the instant situ- 
ation does not differ from that considered 
in Umted States v. Richfield Oil Corp. [1950- 
1951 TrapEe Cases {| 62,878], 99 F. Supp. 280, 
affirmed [1952 Trape CAsEs {| 67,262], 343 
U. S. 922. He labels the consignment .agree- 
ment a subterfuge designed to control prices 
im @ price war or oversupplied market, rather 
than a means of transferring risks between 
defendant and its dealers. 


Defendant, citing cases, contends that the 
sale of gasoline by the consignment method 
had been commonplace in the petroleum 
business for decades and that the Anti-Trust 
Division approved this method when seek- 
ing to remedy the “evils” of the oil industry 
in United States v. Standard Oil Company of 
California, Civil No, 115854-C (S. D. Cal.) 
Defendant denies that United States v. Stand- 
ard Oi [1948-1949 Trappe Cases f 62,432], 
337 U.S. 293, and United States v. Richfield 
Oil Corp. {1950-1951 Trapr Cases { 62,878], 
99 F. Supp. 280, affirmed [1952 TrApE Cases 
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J 67,262], 343 U. S. 922, are applicable to 
the instant case, since they involved service 
station operators who bought and then re- 
sold gasoline. It is defendant’s argument 
that the consignment element constitutes a 
radically different relationship from that of 
a sale and points to plaintiff’s admission that 
he was paid on a consignment commission 
basis as proof that the gasoline dispensed 
by him was Union’s gasoline and not his 
own. 


[Judicial Precedents] 


Plaintiff urges upon this court that the 
holding in United States v. Parke, Davis & 
Co. [1960 Trape Cases { 69,611], 362 U. S. 
29, and the decision in Dr. Miles Medical Co. 
v. John D. Park & Sons Co., 220 U. S. 373, 
compels the conclusion that a written con- 
signment or agency agreement fixing prices 
on substantially all retailers is void without 
more, The cases in question do not sub- 
stantiate such sweeping conclusions and are 
distinguishable on their facts from the in- 
stant situation. It would be error to read 
Dr. Miles as holding consignment arrange- 
ments, as such, to be illegal where the con- 
signor limits the consignee’s authority to 
fix prices independently. Dr. Miles involved 
sales by the manufacturer to the dealer and 
resale by the latter and found illegal a sys- 
tem of interlocking restrictions designed not 
merely to control the prices at which the 
agent sold the product, but the prices for 
all sales, wholesale or retail to purchasers 
or subpurchasers. 


Parke, Davis was a conspiracy case in 
which the government sought to enjoin the 
defendant from maintaining control over the 
wholesale and retail price of its product. 
Plaintiff has conceded that the instant case 
involved the activities of a single defendant 
and that it is not a conspiracy action, 


[Refusal to Deal] 


It must be noted that Parke, Davis dealt 
with outright sales and that Dr. Miles dealt 
with a situation involving a combination of 
consignment and outright sale. Parke, Davis 
expressly recognizes that a manufacturer 
may refuse to conduct business with one 
who fails to sell at prices suggested by the 
manufacturer and that he may so inform the 
buyer. It would seem illogical to deny such 
a right to a manufacturer who does not sell 
his product outright, but merely consigns it. 
Union’s marketing method does not fall 
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within the Parke, Davis or Dr. Miles category 
and the legality of the consignment agree- 
ment is not effected by those decisions. 
Plaintiff's admission that he was paid on a 
consignment commission basis leaves little 
doubt that a genuine consignment agree- 
ment was in force. 


Plaintiff has conceded that ‘‘monopoly”, 
as such, is not an issue in this case, but ar- 
gues that combined use of the lease and 
consignment agreement subjects Union to 
such a charge. Union’s power, as the man- 
ufacturer, over its trademarked product “is 
not the power that makes an_ illegal 
monopoly”. United States v. E. I. Du Pont 
de Nemours & Co. [1956 TRADE CASES 
7 68,369], 351 U. S, 377 at 393, And like- 
wise, Union’s refusal to offer plaintiff a new 
lease can not be termed an attempt to 
monopolize, Alexander v. Texas Co. [1957 
TRADE CASES 68,643], 149 F. Supp. 37 at 
44. Plaintiff has failed to show that the 
combination of lease and consignment agree- 
ment constitutes a monopoly. 


This court is presently concerned only 
with the legality of the consignment agree- 
ment and ventures no opinion as to the 
propriety of defendant’s merchandising 
methods, Plaintiff has presented no grounds 
which would substantiate a finding that de- 
fendant’s retail dealer consignment agree- 
ment violates the antitrust laws. 


|[Damages—Right to Lease Renewals] 


Regardless of the alleged violations of the 
antitrust laws, plaintiff, a private party, can- 
not assume the role of the Attorney Gen- 
eral. Zenith Radio Corp, v, Radio Corp. of 
America [1952 Trave Cases { 67,401], 106 F. 
Supp. 561 at 576, In order to maintain a 
suit under the antitrust laws, he must not 
only show violation but also that he suffered 
legal injury and resultant damage as a direct 
and proximate result thereof. Hunter Doug- 
las Corp. v. Lando Products [1956 TRaApDE 
Caszs {| 68,386], 235 F, 2d 631 at 637; Wolfe 
v. National Lead Co. [1955 Trape CAsEs 
168,094], 225 F. 2d 427 at 433; Conference of 
Studio Unions v. Loew's Inc. [1950-1951 
TRADE Cases {[ 62,953], 193 F. 2d 51 at 55. 


ere uc Gite complaint plaintiff asserts 
at he suffered damages in the amount of 
$150,000 because: 


1. he was unable to obtain a lease from 
derendant for “a reasonable period of 
ime”; 


© 1961, Commerce Clearing House, Inc, 


Number 177—105 
3-3-61 


2. he was unable to sell or transfer “his 
proprietary interest as a lessee” to another 
of his own choosing; and 


3 3. he was prevented from selling his 
good will” and from obtaining the “fair 
market value” of his business. 


In his deposition plaintiff states that he 
arrived at the above amount by estimating 
his annual profit at $10,000 and claiming 
that amount for a period of fifteen years. 
(Plaintiff's deposition, pp. 151, 152, Septem- 
ber 10, 1959; filed March 25, 1960.) In 
essence, plaintiff asserts that he was legally 
entitled to continue in occupancy of de- 
fendant’s service station and that he owned 
some interest other than the one year term 
created by the expired lease. 


In order for plaintiff to recover under the 
Sherman Act, he must show that he was 
deprived of a legal right, Keogh v. Chicago 
N. W. Ry. Co., 260 U. S. 156 at 163, and 
unless plaintiff had a legal right to continue 
in possession of defendant’s property he can 
not recover damages for loss of possession. 
Meyberg v. Eureka Williams Corp. [1954 
TRADE CASES {[ 67,834], 215 F. 2d 100. This 
court has already held that plaintiff was not 
entitled to continue in possession beyond 
the period of the lease, Simpson v. Union Oil 
Co. [1958 TRADE Cases { 69,054], 162 F. Supp. 
746, and the state court has found Union 
entitled to possession of the real property 
as of midnight May 22, 1958, Union Oil Co. 
of Calif. v. Simpson, No. 102048. 


Plaintiff contends that these prior deci- 
sions did not consider defendant’s alleged 
violation of the antitrust laws. If it be 
assumed, arguendo, that the consignment 
agreement which expired May 22, 1958 con- 
stituted such a violation, that fact would 
not necessarily confer on plaintiff a legal 
right to a new lease of the service station. 
It is undisputed that plaintiff’s relations with 
Union were the subject of two distinct con- 
tracts. Union concedes that the lease was 
not renewed because plaintiff violated the 
provisions of the allegedly illegal consign- 
ment contract. However, Union was under 
no obligation to offer plaintiff a new lease 
even if plaintiff had complied with the terms 
of the consignment agreement. 


There is adequate authority that plaintiff 
could not have compelled defendant to sell 
its product to him, e. g. Schwig Motor Co. 
v. Hudson Sales Corp. {1956 TRADE CASES 
1 68,292], 138 F. Supp. 899, affirmed [1956 
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TRADE Cases {| 68,564], 239 F. 2d 176, cert. 
denied 355 U. S. 823, and it would seem 
anomalous if the alleged illegality of the 
expired consignment agreement imposed an 
affirmative duty on defendant to give plain- 
tiff a new lease. In a recent service station 
dealers suit, similar to the instant action in 
certain respects, a defendant Oil Company 
was held justified in cancelling the lease. 
Alexander v. Texas Co. [1958 TRADE CASES 
69,124], 165 F. Supp. 53. The court found 
legal rights under the lease unaffected by 
the alleged antitrust violations. Plaintiff 
there, as in the instant case, failed to show 
that defendant had an actual monopoly or 
the specific intent to monopolize in violation 
of the Sherman Act. The plaintiff here has 
failed to establish damage to him which the 
law will recognize. 


[Replacement Income] 


The alleged damages in the amount of 
$150,000 not only lack legal foundation, but 
must also fail because the damages are con- 
jectural and speculative. The deposition 
and records of plaintiff indicate that he 
went into possession of a General Petroleum 
Corporation service station in Fresno on 
June 3, 1958, and that his income therefrom 
is comparable to the profit he derived when 
leasing defendant’s service station. Plain- 
tiff thus can not rightly claim actual dam- 
ages in the amount of $10,000 a year for the 
period which passed since Union refused to 
offer him a new lease. Moreover, the dam- 
ages claimed are speculative, since plaintiff 
assumes that Union would have retained 
its leasehold in the Fresno station for fif- 
teen years and would have continued to 
operate the station by subleasing rather 
than by direct employees of Union, Dam- 
ages as alleged here do not entitle a private 
plaintiff to recover. Image and Sound Service 
Corp. v. Altec Service Corp. [1956 TRADE 
CAsEs § 68,581], 148 F. Supp. 237 at 240. 


[Adherence to Price Policy] 


Plaintiff also claims that he was damaged 
in the amount of $1,000 since he was unable 
to fix the prices for his gasoline during the 
period of May, 1956 to March, 1958, As- 
suming, arguendo, that the consignment 
agreement was invalid, plaintiff has failed 
to show damage due to adherence to de- 
fendant’s price policy. The various compu- 
tations which he advances to substantiate 
his claim of damage in the amount of $1,000 
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are insufficient to establish either the fact of 
damage or actual damages in any amount. 
Wolfe v. National Lead Co. [1955 TRavdE 
Cases § 68,094], 225 F. 2d 427, Allegations 
of hypothetical losses of speculative and 
anticipatory earnings do not entitle a pri- 
vate plaintiff to recover. Image and Sound 
Service Corp. v. Altec Service Corp., supra. 
The assumed illegality of the agreement 
could have afforded a defense if Union had 
sought to enforce the consignment contract, 
Continental Wallpaper Co. v. Loms Voight & 
Sons Co., 212 U. S. 227, but it does not fol- 
low that plaintiff would have had any right 
to assert damages. Both the doctrine of 
pari delicto and volenti non fit injuria would 
afford an adequate defense to such a claim. 
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Plaintiff was not compelled to charge a 
price which he did not desire but merely 
charged these prices because he knew that 
otherwise defendant would refuse to deal 
with him. The antitrust laws imposed no 
duty on Union to deal with plaintiff, and his 
claim to relief cannot be founded on alleged 
coercion. Danebo Lumber Co. v. Koutsky- 
Brennan-V ana Co., 132 F. 2d 489 at 493. 


Plaintiff has failed to establish basis for 
recovery in the amount claimed or in any 
amount, and defendant’s summary judgment 
motion is hereby granted. Plaintiff’s re- 
ciprocal motion for partial summary judg- 
ment is denied in view of the holding herein. 


[69,937] Jack Rosenfeld, doing business as J. Rosenfeld Co. v. Lion Manufacturing 
Corp., Bally Manufacturing Co., Amusement Supply Co., Inc., and William C. Geiger. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 54 C 530. Dated January 25, 1961. 


Clayton Act 


Price Discrimination—Fact Finding—Defendants, manufacturers and a distributor 
(plaintiff had formerly been the distributor for the area in issue), did not engage in un- 
lawful price discrimination between purchasers of amusement machines, nor did they 


induce or receive any price discriminations. 
See Price Discrimination, Vol. 1, J 3508. 


For the plaintiff: Arvey, Hodes, & Mantynband, Chicago, III. 


For the defendants: Edward Rothbart and J. M. Rosenfield; David M. Sloan making 
a special appearance for Amusement Supply Co., Inc.; all of Chicago, Ill. 


Order 


Perry, Judge [Jn full text]: This cause 
coming on for trial before the court without 
a jury, a jury having been waived by stipu- 
lation of the parties by their attorneys of 
record, filed herein, and pursuant to which 
an order therefor was entered by the court, 
and the court having fully considered the 
pleadings, evidence and arguments of coun- 
sel, finds the facts and states the conclu- 
sions of law thereon, and orders, as follows: 


Final Judgment and Findings of Fact 
and Conclusions of Law 


Findings of Fact 


1. Jack Rosenfeld, plaintiff, doing busi- 
ness as J. Rosenfeld Company, is a citizen 
of the State of Missouri. 

2. Defendants, Lion Manufacturing Cor- 
poration, a corporation, and Bally Manu- 
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facturing Company, a corporation, are both 
corporations organized under the laws of 
the State of Jllinois and maintain their 
offices and places of business in Chicago, 
Illinois; Amusement Supply Company, Inc. 
is an Illinois corporation with its principal 
office and place of business in East St. 
Louis, Illinois; defendant, William C. Gei- 
ger, is a citizen of the State of Illinois. 


SE The matter in controversy exceeds, 
exclusive of interest and cost, the sum of 
Three Thousand Dollars ($3,000.00). 


4. Count III of the Complaint is an 
action instituted under Section 4 of the 
Clayton Act, as amended, (15 U. S. C. 
sec. 15) to recover treble damages for 
alleged violations of Section 2 of the Clay- 
ton Act, as amended by Section 1 of the 
Robinson-Patman Act (15 U.S. C. sec. 13) 
and of Section 14 of the Clayton Act (as 
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UsS: C. sec. 24). Jurisdiction is conferred 
upon this Court by section 1337 of Title 
28 of the United States Code. 


5. At all times referred to in the Com- 
plaint, defendants, Lion Manufacturing Cor- 
poration and Bally Manufacturing Company, 
manufactured and sold amusement ma- 
chines in interstate commerce only to its 
distributors in various areas, which dis- 
tributors resold the machines to various 
purchasers. 


6. For some time prior to August 1, 
1953, the said defendants sold amusement 
machines to the plaintiff as a distributor 
in the St. Louis, Missouri area, but from 
and after August 1, 1953, the defendants 
changed their distributor for that said area 
from the plaintiff to defendant, Amusement 
Supply Company, Inc. and from and after 
August 1, 1953, machines were sold in the said 
St. Louis area by the said defendants, Lion 
Manufacturing Corporation and Bally Manu- 
facturing Company, only to defendant, 
Amusement Supply Company, Inc., and the 
defendants, Lion Manufacturing Corpora- 
tion and Bally Manufacturing Company, 
delivered such machines to defendant, 
Amusement Supply Company, Inc., or as 
directed by it. 


7. The defendants, Lion Manufacturing 
Corporation and Bally Manufacturing Com- 
pany, did not discriminate in price between 
different purchasers of amusement machines 
of like grade and quality in the period 
referred to in the Complaint, as amended, 
and the prices at which the said amusement 
machines were sold by the defendants did 
not involve or constitute any price dis- 
crimination and did not lessen the compe- 
tition or injure, destroy or prevent com- 
petition. 


8. The defendant, Amusement Supply 
Company, Inc., did not induce defendants, 
Lion Manufacturing Corporation and Bally 
Manufacturing Company to sell to it or 
knowingly purchase from them amusement 
machines at discriminatory prices in the 
period referred to in the Complaint, as 
amended. Defendant, William C. Geiger, 
did not participate in any way in any price 
discrimination in the period referred to in 
the Complaint, as amended. 


9. The plaintiff did not sustain any loss 
of profits or any other damages by reason 
of, or arising out of, the sale of amusement 
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machines by the defendants, Lion Manufac- 
turing Corporation and Bally Manufacturing 
Company to defendant, Amusement Supply 
Company, Inc., or otherwise. 


‘Conclusions of Law 


1. This action was instituted under Sec- 
tion 4 of the Clayton Act, as amended, (15 
U.S. C. sec. 15) to recover treble damages 
for alleged violations of Section 2 of the 
Clayton Act, as amended by Section 1 of 
the Robinson-Patman Act (15 U. S. C. sec. 
13), and of Section 14 of the Clayton Act 
(15 U. S. C. sec. 24); this Court has juris- 
diction of this matter pursuant to the pro- 
visions of Section 1337 of Title 28 of the 
United States Code. 


2. Defendants, Lion Manufacturing Cor- 
poration, Bally Manufacturing Company, 
Amusement Supply Company, Inc. and Wil- 
liam C. Geiger, did not at any time referred to 
in the Complaint, as amended, violate any of 
the provisions of Section 2 of the Clayton 
Act as amended by Section 1 of the Robin- 
son-Patman Act (15 U. S. C. sec. 13), and 
of Section 14 of the Clayton Act (15 U.S. C. 
sec. 24), or either or any of the said provi- 
sions, and the said defendants did not dis- 
criminate in price between different purchasers 
of commodities of like grade and quality at 
any time referred to in the Complaint, as 
amended, or induce or receive any price dis- 
criminations; that the prices at which the 
said amusement machines were sold by the 
defendants did not involve or constitute any 
price discrimination and did not lessen the 
competition or injure, destroy or prevent 
competition. 


3. Plaintiff having failed to prove that 
the defendants, Lion Manufacturing Corpora- 
tion, Bally Manufacturing Company, Amuse- 
ment Supply Company, Inc. and William C. 
Geiger, violated any of the provisions of 
Section 2 of the Clayton Act, as amended 
by Section 1 of the Robinson-Patman Act 
(15 U. S. C. sec. 13) and Section 14 of the 
Clayton Act (15 U. S. C. sec. 24), or any of 
the said provisions, is, therefor, not entitled 
to recover any damages, costs or attorneys’ 
fees whatsoever of or from or against the 
defendants, Lion Manufacturing Corpora- 
tion, Bally Manufacturing Company, Amuse- 
ment Supply Company, Inc. and William C. 
Geiger, under Section 4 of the Clayton Act, 
as amended (15 U. S.C. sec. 15). 
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Upon the Findings of Fact and Conclu- 
sions of Law heretofore set forth, this Court 
concludes that plaintiff is not entitled to 
recover against the defendants, Lion Manu- 
facturing Corporation, Bally Manufacturing 
Company, Amusement Supply Company, 
Inc. and William C. Geiger, or any of them, 
and that the defendants, Lion Manufactur- 
ing Corporation, Bally Manufacturing Com- 
pany, Amusement Supply Company, Inc. 
and William C. Geiger, are entitled to go 
hence without day. It is therefore the order 
and judgment of this Court: 
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Judgment Order 


This cause having come on for trial be- 
fore the court, without a jury, a jury having 
been expressly waived by the parties, and 
the court having considered the pleadings, 
evidence and arguments of counsel, being 
fully advised in the premises, 

It is ordered and adjudged by the Court 
that plaintiff, Jack Rosenfeld, take nothing 
by this suit and that the defendants, Lion 
Manufacturing Corporation, Bally Manufac- 
turing Company, Amusement Supply Com- 
pany, Inc. and William C, Geiger, go hence 
without day. ~ 


[69,938] Johnson & Johnson v. Janel Sales Corp. 
In the United States District Court for the Southern District of New York. 60 


Civ. 2935. Filed February 16, 1961. 


Fair Trade—McGuire (FTC) Act 


Fair Trade Enforcement—Fair Trader’s Sales to “Consumer” as Retail Sales—Effect 
—Burden of Proof.—Sec. 5(a)(5) of the Federal Trade Commission Act, as amended 
by the McGuire Act, invalidated contracts between wholesalers, retailers, etc., whether 
or not they were in competition with each other, and even though this would seem to 
create a “loophole” by enabling a producer to execute a fair trade contract with a non- 
competitor and then enforce the price fixed against a competing producer with whom 
the original contract could not have been executed. However, this does not prevent 
the entry of a temporary injunction against a retailer (on the ground that the basic fair 
trade contract was invalid because manufacturer had acquired the status of a “retailer” by 
virtue of sales to a consumer corporation). ‘The provision in subsection (5) is an exception 
to the overall validating provisions, so that the person asserting it must carry the burden 
of proof. Here, the record as to the nature and quantity of the sales to the consumer 
corporation, and whether retail stores made similar sales to the extent that there would 
be potential competition between them and the manufacturer, was inadequate to make 
an affirmative determination, Accordingly, a temporary injunction was granted, but with- 
out prejudice to the presentation of additional facts. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3040. 


For the plaintiff: Rogers, Hoge & Hills, New York, N. Y., George M, Chapman and 
C, Donald Mohr, of Counsel. 


For the defendant: W. Edward Woods, New York, N. Y. 


Opinion 

Dimock, District Judge [In full text]: 
This is a motion for a preliminary injunc- 
tion against the sale of plaintiff's products 
at lower than “fair trade” prices. Plaintiff 
is a producer of surgical dressings, baby 
products, elastic products, ointments and 
other related articles, 


a New York corporation with its principal 
place of business in New York. 


[Statutory and Contract Provisions] 


Plaintiff's claim is based upon section 
369-b of the New York General Business 
Law (Chapter 20 of the Consolidated Laws) 
which reads as follows: 


“§ 369-b. Unfair competition defined and 


It is alleged that plaintiff is a New Jersey made actionable 


corporation with its principal place of busi- 
ness in New Jersey and that defendant is 
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Wilfully and knowingly advertising, of- 
fering for sale or selling any commodity 
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at less than the price stipulated in any 
contract entered into pursuant to the 
provision of section three hundred sixty- 
nine-a, whether the person so advertising, 
offering for sale or selling is or is not a 
party to such contract, is unfair compe- 
tition and is actionable at the suit of 
any person damaged thereby.” 


Section 369-a, referred to in section 369-b 
quoted above, reads, in subdivision 1, as 
follows: 


“8 369-a. Price fixing of certain com- 
modities permitted 

1. No contract relating to the sale or 
resale of a commodity which bears, or 
the label or content of which bears, the 
trade mark, brand, or name of the pro- 
ducer or owner of such commodity and 
which is in fair and open competition 
with commodities of the same general 
class produced by others shall be deemed 
in violation of any law of the state of 
New York by reason of any of the follow- 
ing provisions which may be contained 
in such contracts: 


(a) That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor; 


(b) That the vendee or producer re- 
quire any dealer to whom he may resell 
such commodity to agree that he will 
not, in turn, resell except at the price 
stipulated by such vendor or by such 
vendee.” 


On October 28, 1957, plaintiff entered 
into a contract with William Cohen, of 
Levittown, New York, in which plaintiff 
was referred to as the manufacturer and 
Cohen the retailer and which recited that 
the manufacturer’s products, the subject 
of the agreement, would be distributed under 
the manufacturer’s trade mark, brand or 
name, in free, fair and open competition 
with commodities of the same general class 
produced by others and that the retailer 
was engaged in the sale of such products. 
The contract contained an agreement that 
the retailer would not offer for sale the 
products specified in a price list attached, 
or in said price list as it might be amended 
or revised by the issuance of a later one, 
at less than the minimum retail selling 
price stipulated for such a sale therein. 
The manufacturer on its part agreed to 


1 Plaintiff's enforcement of a_ state-created 
right of action in the circumstances of this case 
would obviously not be immunized from the 
federal antitrust laws by the Miller-Tydings 
Act, 50 Stat. 693, 15 U. S. C. $1, since that Act 
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employ all reasonable means to obtain and 
enforce observance by competitors of the 
retailer of the minimum retail selling prices 
established by the contract. 


The contract with Cohen was thus a 
contract entered into pursuant to the pro- 
visions of section 369-a of the General Busi- 
ness Law. Accordingly, pursuant to the 
terms of section 369-b, any sale of any 
commodity at less than the price stipulated 
in the contract constitutes actionable unfair 
competition whether the person so selling 
“is or is not a party to such contract”. 
Therefore, under the letter of the New 
York statute, defendant would be guilty 
of actionable unfair competition if it sold 
any commodity at less than the price stipu- 
lated, even though defendant was not a 
party to such a contract as that made with 
Cohen, 


Defendant does not deny that it has been 
selling plaintiff’s fair traded products at 
less than the stipulated prices but raises 
the defense that the provisions of the New 
York General Business Law are invalid 
as in violation of the federal antitrust laws. 
Plaintiff, however, relies upon the McGuire 
Act, GOrStat. O62, onUss. Casas. awhich 
reads as follows: 


[McGuire Act] 


“845. Unfair methods of competition 
unlawful; prevention by Commission—Dec- 
laration of unlawfulness; power to prohibit 
unfair practices 


(a)(1) Unfair methods of competition 
in commerce, and unfair or deceptive 
acts or practices in commerce, are de- 
clared unlawful. 


(2) Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful any contracts or agree- 
ments prescribing minimum or stipulated 
prices, or requiring a vendee to enter 
into contracts or agreements prescribing 
minimum or stipulated prices, for the 
resale of a commodity which bears, or 
the label or container of which bears, the 
trade-mark, brand, or name of the pro- 
ducer or distributor of such commodity 
and which is in free and open competition 
with commodities of the same general 
class produced or distributed by others, 
when contracts or agreements of that 


protects only the enforcement of fair trade 
contracts against parties to such contracts. 
Schwegmann Bros. v. Calvert Distillers Corp. 
[1950-1951 TRADE CASES { 62,823], 341 U. S. 


384, 
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description are lawful as applied to intra- 
state transactions under any statute, law, 
or public policy now or hereafter in effect 
in any State, Territory, or the District 
of Columbia in which such resale is to 
be made, or to which the commodity is 
to be transported for such resale. 


(3) Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful the exercise or the en- 
forcement of any right or right of action 
created by any statute, law, or public 
policy now or hereafter in effect in any 
State, Territory, or the District of Co- 
lumbia, which in substance provides that 
willfully and knowingly advertising, offer- 
ing for sale, or selling any commodity 
at less than the price or prices prescribed 
in such contracts or agreements whether 
the person so advertising, offering for 
sale, or selling is or is not a party to 
such a contract or agreement, is unfair 
competition and is actionable at the suit 
of any person damaged thereby. 

(4) Neither the making of contracts 
or agreements as described in paragraph 
(2) of this subsection, nor the exercise or 
enforcement of any right or right of 
action as described in paragraph (3) of 
this subsection shall constitute an unlaw- 
ful burden or restraint upon, or inter- 
ference with, commerce. 

(5) Nothing contained in paragraph (2) 
of this subsection shall make 'awful con- 
tracts or agreements providing for the 
establishment or maintenance of minimum 
or stipulated resale prices on any com- 
modity referred to in paragraph (2) of 
this subsection, between manufacturers, or 
between producers, or between wholesalers, 
or between brokers, or between factors, 
or between retailers, or between persons, 
firms, or corporations in competition with 
each other.” 


It is to be noted that subdivision (2) 
deals with contracts such as that with 
Cohen in the present case and purports 
to validate them despite provisions of the 
antitrust laws. 


Subdivision (3) then deals with relations 
such as exist here between plaintiff and 
defendant, a so-called “non-signer”, where 
state law creates a right in the producer 
against a non-signer who sells at less than 
the price prescribed in such a contract as 
that which Cohen signed. Thus far plain- 
tiff would seem to be justified in its posi- 
tion that the state law creating its right 
against the non-signing defendant was vali- 


2See Case Note, 26 Geo. Wash. L. Rev. 469 
(1958). 
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dated. Defendant, however, counters by 
citing subdivision (5) which provides that 
nothing contained in paragraph (2), the 
paragraph about contracts with signing 
sellers, should validate contracts “between 
manufacturers, or between producers, or 
between wholesalers, or between brokers, 
or between factors, or between retailers, or 
between persons, firms or corporations in 
competition with each other.” The ques- 
tion thus presents itself whether paragraph 
(5) prevents the validation of the state- 
created right which plaintiff seeks to enforce 
here. 


[Competition and the Disqualification 
Clause] 


Section 45(a) validates two rights of pro- 
ducers: the right to enforce price fixing 
contracts against signers and the right to 
enforce state-created rights against non- 
signers. I construe the section, in para- 
graph (5), as plainly saying that the right 
to enforce price fixing contracts against 
signers is not validated where the producer 
and the signer are both retailers or in com- 
petition with one another. 


The Supreme Court, however, in United 
States v. McKesson & Robbins, Inc. [1956 
TRADE CASES J 68,368], 351 U. S. 305, 312, 
raised, without deciding, the question whether 
the words “in competition with each other” 
modified “between wholesalers” and whether, 
as a consequence, agreements between com- 
petitors would not be proscribed unless they 
were both wholesalers, or, as applied to the 
facts of this case, both retailers. District 
Judge Aldrich, nevertheless, in a concurring 
opinion in the later case of Esso Standard 
Oil Co. v. Secatore’s, Inc. [1957 Trape CASES 
J 68,746], 1 Cir., 246 F. 2d 17, cert. den. 355 
U. S. 834,? took the position that the words 
such as “wholesalers” and “retailers” had 
meaning uncolored by the later phrase “or 
between persons, firms, or corporations in 
competition with each other.” He expressed 
the view that, even in an area where re- 
tailers were not in competition with each 
other, they were still retailers within the 
meaning of the statute and the statutory 
disqualification of agreements between re- 
tailers was effective. I can find no escape 
from that conclusion under the clear words 
of the statute. To reach the result that the 
only disqualified agreements were those 
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where the wholesaler parties or retailer 
parties were in competition with one an- 
other, one would have to construe the “or” 
before “in competition with each other” as 
“and”. Even if that tour de force were ac- 
complished, the resulting language would 
be so awkward that sentient beings could 
not be supposed to have conceived it. To 
convey the idea that the members of various 
categories must be in competition with each 
other, people do not say “between factors, 
or between retailers, and between persons 
firms or corporations in competition with 
each other.” To express that idea they say 
instead “between factors, or between re- 
tailers, where such factors or retailers are in 
competition with each other”. 


{Enforcement Suits Between Competitors] 


While section 45(a) thus says that the 
right to enforce price fixing contracts against 
signers is not validated if the producer and 
the signer are either retailers or in com- 
petition with each other, the section nowhere 
says that the right to enforce state-created 
rights against non-signers is not validated 
where the party seeking enforcement and 
the non-signer are both retailers or in com- 
petition with one another. 


It cannot be said that Congress dealt with 
the contract-created right as representative 
of both groups for, in paragraph (4), which 
exempts “fair trading” from the charge of 
burdening, restraining or interfering with 
commerce, Congress took pains expressly 
to give absolution not only to the making 
of the price fixing contracts under paragraph 
(2) but also to the enforcement of the state- 
created rights under paragraph (3). 


Despite, this defendant argues this mo- 
tion as though the question to be decided 
were not whether the contract between 
plaintiff and Cohen were one “between 
retailers or between persons, firms, or cor- 
porations in competition with each other” 
but as if the question were whether plain- 
tiff and the party against whom plaintiff 
seeks to enforce the state-created right 
were both-retailers or persons, firms or cor- 
porations in competition with each other. 


Defendant would read section 45(a) as 
though there were added to paragraph (5) 
the following provision: 

“Nothing contained in paragraph (3) of 
this subsection shall make lawful the 
exercise or the enforcement of any right 
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or right of action described therein by a 
producer or distributor described in para- 
graph (2) against a person who is not a 
party to a contract or agreement described 
in said paragraph where the party seeking 
to exercise said right or right of action 
and the party against whom said right or 
right of action is sought to be exercised 
are both manufacturers, both producers, 
both wholesalers, both brokers, both fac- 
tors or both retailers, or are persons, firms 
or corporations in competition with each 
other.” 


It is true that the statute as drawn with- 
out the addition of such a provision seems 
to permit a producer to do by indirection 
what he is forbidden to do directly, It 
would permit a producer to enter into a 
price fixing contract, which was valid be- 
cause made with a vendee who was neither 
a competitor nor in any of the other dis- 
favored relationships with the producer, 
and, by virtue of that contract, to enforce 
against a person in competition with the 
producer a state-created right to fix prices. 
Under the terms of the statute a producer 
can thus, for example, by a contract with 
a non-competitor, create and enforce against 
a competitor a right to fix resale prices 
when a contract with the competitor giving 
the right to fix resale prices would have 
been invalid. 


The Court of Appeals for the First Cir- 
cuit in Esso Standard Oil Co. v. Secatore’s, 
Inc., 245 [246] F. 2d 17, cert. den. 355 -U. S. 
834, supra, seems to have assumed without 
discussion that section 45(a) has applied the 
same restrictions to the enforcement of a 
state-created right against a non-signer as 
the statute requires shall be applied to the 
enforcement of the price fixing contract 
with the signer. 


* Despite the loophole that the statute seems 
to contain if considered as written and de- 
spite the attitude of the Court of Appeals 
for the First Circuit, the engrafting of the 
provision which would be necessary to close 
the loophole seems to be a surgical opera- 
tion too serious for the judiciary to perform 
upon a legislative act. I shall, therefore, 
consider only the relations of plaintiff with 
Cohen, the signer of the only price fixing 
contract before the court. 


[Sales to Consumers as “Retail” Sales] 


If plaintiff and Cohen were both manu- 
facturers or both retailers, the contract with 
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Cohen would not enjoy protection against 
antitrust laws. Protection afforded by sub- 
division (3) to state-created rights of action 
stich as are sought to be enforced here is 
expressly limited to cases where the defend- 
ant sells at less than the prices “prescribed 
in such contracts”. If one of “such con- 
tracts” is unenforceable that contract cannot 
serve as support for protection to a right of 
action generated by the existence of the 
contract. If the contract between plaintiff 
and Cohen is one “between retailers” plain- 
tiff’s state-created right against non-signers 
like defendant is unenforceable. 


That brings me to the fact controversy 
here. Defendant claims that protection against 
the federal antitrust laws is withheld from 
the state-created right to pursue non-signers 
because plaintiff is not only the manufac- 
turer of its products but is also itself a re- 
tailer. If so, the contract with Cohen would 
be a contract between retailers. The Cohen 
contract would be vitiated and the protec- 
tion accorded by section 45(a)(3) to rights 
against non-signers resulting from the con- 
tract would be withdrawn. 


Plaintiff concedes that it is engaged to 
some extent in sales of fair traded goods to 
the ultimate consumers. It sells these to the 
General Electric Company and to an un- 
specified number of up-state New York 
hospitals. A more detailed abstract of the 
evidence on the subject follows. 


Plaintiff has submitted copies of four 
price lists disseminated to druggists through- 
out the United States. The first is known 
as a “Retail Price Card” and lists various 
products of plaintiff and designates what is 
thereon stated to be the established fair 
trade minimum retail price for each. The 
second list is entitled “Retailer Cost Prices” 
and lists not only the minimum retail prices 
but also the cost to the retailer. The third 
is entitled “Supplement Retail Cost Prices” 
and lists products which, except in the case 
of three items, are not carried on the other 
two lists in that usually the third offers in 
packages of larger bulk the products car- 
ried on the other two lists. The statement 
is made on the third list that the items are 
of primary interest to hospitals and the 
medical profession. In the case of the three 
items which are enumerated on the other 
two lists minimum retail prices are given. 
Otherwise retail prices are neither fixed nor 
suggested. Fourth, and finally, there is the 
“Professional Price List’? which bears the 
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legend “The prices shown on this price list 
are suggested minimum prices for sales to 
members of the medical and dental profes- 
sions”, This list enumerates many of the 
items as to which minimum prices are fixed 
by the other lists. 


On the face of these lists it would seem 
that plaintiff has made no attempt to fix or 
suggest resale prices on some of its pack- 
ages and that, as to some of its packages, it 
has attempted to fix retail prices except 
when sold to the medical or dental profes- 
sions and then the attempt has been merely 
to suggest the retail price. 


[Right to Exempt “Professional” Sales} 


There is some indication in the affidavits 
that plaintiff does not attempt to fix the 
minimum resale prices in the case of “in- 
stitutional sales” although it may be that 
all that is done is avoidance of the fixed 
minimum retail price by billing the goods to 
the physician in charge of the medical affairs 
of the institution and thus bringing the sale 
within the class where the minimum prices 
are merely suggested. 


Plaintiff seems to assume that a manufac- 
turer can take advantage of the Fair Trade 
law without fair trading all of its products 
and, indeed, that it may do so without fair 
trading all retail sales of a given product 
but may exempt, for example, sales to physi- 
cians and dentists. 


I think that plaintiff is justified in these 
assumptions, although defendant protests 
bitterly at what seems to be discrimination 
in fixing prices for sales to the general pub- 
lic but leaving sales to physicians and dentists 
practically at large. 


[Inadequacy of Record as to “Retail” 
Sales—Burden of Proof] 


The real difficulty in the case arises from 
the admission of plaintiff that it does sell 
its entire line, including both the articles 
which are not fair traded and those which 
are, to hospitals in up-state New York and to 
the General Electric Company in Schenectady 
for use in its dispensaries, 


The statute forbids price fixing contracts 
between retailers and between persons in 
competition with one another. There is no 
evidence that plaintiff and Cohen are in 
actual competition with one another. If the 
contract is a forbidden one it must be so 
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because plaintiff and Cohen are both re- 
tailers. That does not mean that the con- 
tractawould be allowable if both were whole- 
salers; such contracts are forbidden too. 
The vice would consist not in their being 
wholesalers but in their being in the same 
kind of business and thus in potential com- 
petition with one another. Our problem 
then is to determine whether plaintiff and 
Cohen are in the same kind of business. 
Are they both retailers? 


The record here is very meagre. As I 
have said, there is no evidence that plaintiff 
and Cohen are in actual competition. From 
the fact that the contract calls Cohen a re- 
tailer and recites that he is engaged in the 
sale of plaintiff's lime and the fact that that 
line consists of surgical dressings, baby prod- 
ucts, elastic products, ointments and other 
related articles, I gather that Cohen runs a 
drug store. The question, therefore, is 
whether plaintiff, by its sales to General 
Electric and to up-state hospitals has be- 
come a retailer in the sense of becoming a 
potential competitor of the ordinary retail 
drug store. To answer that question one 
would have to know the amount and con- 
tent of the sales to General Electric, the 
amount and content of the sales to hospitals 
and whether retail drug stores customarily 
made sales of similar amount and content to 
similar corporations and institutions. Since 
those questions are not answered by the 
record the disposition of this motion de- 
pends upon the answer to the question as 
to who has the burden of proof. Paragraph 
(5) of subsection (a) of section 45 of title 
15 of the United States Code above quotegl, 
which provides that nothing contained in 
paragraph (2) shall make lawful contracts 
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between retailers, is thus expressed as an 
exception to the validating provision of the 
statute and therefore the party relying on 
it has the burden of proof that he comes 
within it. Walling v. Reid, 2 Cir. 139 F. 
2d0323; 


Since defendant has not shown that plain- 
tiff and Cohen are both retailers or are in 
actual competition, those grounds are elimi- 
nated as a basis for denial of the motion for 
a preliminary injunction. Defendant’s fur- 
ther point that plaintiff has price fixing 
agreements with wholesalers is completely 
unsupported. 


The motion must be granted without 
prejudice to a motion to vacate the injunc- 
tion based by defendant upon new or addi- 
tional facts such as the extent and nature 
of the business of Cohen or other retailers 
with whom plaintiff has made price fixing 
agreements, the extent and nature of plain- 
tiff’s sales to the General Electric Company 
and to up-state hospitals and the extent and 
nature of sales customarily made by retail 
drug stores to similar corporations and 
institutions. 


The decision of Judge Edelstein in John- 
son & Johnson v. Apollo Sales, Inc. [1961 
TRADE CASES { 69,919], 60 Civ. 4420, decided 
in this court on February 1, 1961; is urged 
upon me by plaintiff but the fact case made 
there differs from that in the instant case 
and may well differ from that which may 
be made on a motion to vacate the prelimi- 
nary injunction hereby awarded. 


Settle on notice an order containing find- 
ings and conclusions and provision for a 
bond in an amount fixed thereby. 


[1 69,939] Mid-South Distributors, et al. and Cotton States, Inc., et al. v. Federal 


Trade Commission. 


In the United States Court of Appeals for the Fifth Circuit. 


ruary 23, 1961. 


No. 17860. Dated Feb- 


Petition for Review of an Order of the Federal Trade Commission. 


Clayton and Robinson-Patman Acts 


Price Discriminations—Inducing by Buyer—Automobile Parts Co-ops.—The Federal 
Trade Commission properly ordered automobile parts cooperatives and their member- 
jobbers to stop inducing suppliers to grant discriminatory discounts on purchases made 
in the names of the co-ops, the discounts having the required adverse effect on competition 
with independent parts jobbers. The fact that the result might be “to entrench further 

. and aggravate the competitive disadvantage” of the jobbers as against another group 
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entitled to the volume discounts sought through the co-ops (chain stores, oil company 
and tire company outlets, and automobile manufacturers’ authorized dealers), is a situation 
for Congress to change; “one caught in the middle cannot, to ward off his huge and.over- 
powering rival, injure, even unwittingly, a smaller one.” 


See Price Discrimination, Vol. 1, {| 3526.200, 3526.300, 3526.320. 


Price Discrimination—Inducement by Buyer—Burden of Proof—Cost and Meeting 
Competition Defenses—Automobile Parts——Where it was shown that automobile parts 
jobbers who purchased through use of co-ops in order to obtain volume discounts not 
available to them in their individual capacities knew (1) that their orders were processed 
by the shippers in the same manner as if they had been received directly instead of in the 
co-op’s name, (2) that no special credit savings were effected, (3) that the discounts obtained 
were generally available, and (4) that the co-ops to which they belonged were formed for 
the purpose of creating larger total volume in order to obtainsthose discounts, they could 
be charged with knowledge that the discounts obtained were not cost-justified. Similarly, 
the co-ops were not formed to help any particular supplier, so they could also be charged 
with knowledge of the non-availability of that defense. Accordingly, the FTC met its burden, 
necessary to show under Sec. 2(f) that discriminatory discounts were knowingly induced, 
of negativing the two defenses which might be available to the seller under Sec. 2(a) or (b). 


See Price Discrimination, Vol. 1, 7 3526.400, 3526.500. 


Exemption for Co-ops—Inducing Price Discrimination—Order as Restriction on 
TNistribution of Earnings——A cease and desist order prohibiting a cooperative associa- 
tion from inducing price discriminations in purchases made on behalf of its members is not 
a restriction on distribution of the co-op’s earnings; it is a restriction on the activity pro- 
ducing those earnings, and therefore not within the exception provided in Sec. 4 of the 
Robinson-Patman Act. 


See Price Discrimination, Vol. 1, J 3575. 


For the petitioners: Frank J. Tipler, Jr., Andalusia, Ala., David C. Murchison, Wash- 
ington, D. C., Hillsman Taylor, Memphis, Tenn., and Robert L. Wald, Washington, D. C. 


For the respondent: Francis C. Mayer, Attorney, Federal Trade Commission, and 
Alan B. Hobbes, Assistant General Counsel, Federal Trade Commission, Washington, D. C. 


Affirming FTC cease and desist order in Dkts. 5766 and 5767. 
Before Jones and Brown, Circuit Judges, and CarswetL, District Judge. 


Brown, Circuit Judge [Jn full text]: Wedo 
not overwork a faithful figure to say that 
this is the other side of the coin. For here 
it really is. In a series of cases appealed 
from adverse decisions of the Federal Trade 
Commission, four Courts of Appeals have 
now held in seven cases* that manufacture- 


man Act by selling automotive parts at 
discriminatory prices through volume re- 
bates extended either directly to individual 
buyers or to them through buyer-groups. 
Here, as did the Second Circuit in its recent 
case” we deal with the FTC’s cease and de- 
sist order against buyers for having bought at 


sellers violated § 2(a) of the Robinson-Pat- 


1Standard Motor Products v. FTC [1959 
TRADE CASES { 69,338], 2 Cir., 1959, 265 F. 
2d 674, cert. denied, 361 U. S. 826, 80 S. Ct. 73, 
4 L. Ed. 2d 69; P. Sorensen Mfg. Co. v. FTC 
[1957 TRADE CASES {f 68,721], D. C. Cir., 
1957, 246 F. 2d 687; P & D Mfg. Co. v. FTC 
[1957 TRADE CASES {f 68,693], 7 Cir., 1957, 
245 F. 2d 281, cert. denied, 355 U. S. 884, 78 
S. Ct. 15, 2 L. Ed. 2d 114; C..H. Niehoff & Co. 
». FTC [197 TRADE CASES { 68,587], 7 Cir., 
1957, 241 F. 2d 37, modified Moog Industries v. 
FTC [1958 TRADE CASES f 68,918], 1958, 355 
U.S. 411, 78 S. Ct. 377, 2 L. Ed. 2d 370; Moog 
Industries v. FTC [1956 TRADE CASES 
| 68,527], 8 Cir., 1956, 238 F. 2d 43, affirmed 
1958, 355 U. S. 411, 78 S. Ct. 377%, 2 L. Ed. 2d 


1 69,939 


discriminatory prices contrary to § 2(f)? 


370; H. Hdelmann & Co. v. FTC [1956 TRADE 
CASES { 68,558], 7 Cir., 1956, 239 F. 2d 152, 
cert. denied, 355 U. S. 941, 78 S. Ct. 426, 2 
L, Ed. 2d 422; Whitaker Cable Corp. v. FTU 
(1956 TRADE CASES { 68,559], 7 Cir., 1956, 
239 F. 2d 253, cert. denied, 353 U. S. 938, 77 
S. Ct. 813, 1 L. Ed. 2d 761. 

2 American Motor Specialties Co. v. FTC [1960 
TRADE CASES { 69,712], 2 Cir., 1960, 278 F. 
20a220; 

$“(f) It shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, knowingly to induce or receive a 
discrimination in price which is prohibited by 
this section.’’ 15 USCA § 13(f). 
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The petitioners are two cooperative buyer 
groups, Mid-South Distributors and Cotton 
States, Inc., and the 23 jobbers who are 
members of Mid-South and Cotton States. 
The member companies are engaged as 
jobbers in the sale and distribution of auto- 
motive parts through many of the southern 
states. The prices at which they sell to 
their customers are not in question here. 
What, and all that is involved, is the price 
at which the manufacturer-supplier sells 
to them. There are thus three categories 
immediately involved, the thumbnail descrip- 
tives of which reflect the respective func- 
tions of each: (1) the Co-ops, (2) the 
Member-Jobbers, and (3) the Suppliers. All 
of the three have immediate connection with 
the sales and prices in controversy here. In 
addition to these three there is another 
element of this economic community—the 
competitors of Member-Jobbers. These in 
turn are made up of concerns which may 
be divided roughly into two groups. In one 
group will be (a) the large chain stores, 
the nationally integrated oil company and 
tire company outlets, and authorized dealers 
of the huge automotive manufacturers. The 
other group will comprise (b) other inde- 
pendent individual jobbers who are neither 
within (a) nor a member of a Co-op buying 
group. In the main we think it is petitioners’ 
unwillingness, or at least failure, to take cog- 
nizanee of group (b) that underlies nearly 
all of their objections to the FTC order 
under review. 


[Origin. and Purpose of Co-ops] 


Nothing is teft to the imagination as to 
the origin of the Co-ops or the reasons for 
it, Petitioners’ brief frankly states that they 
““k * * formed the cooperative associations 
* * * for the purpose of achieving a mea- 
sure of competitive parity with their larger, 
more aggressive rivals * * *,” meaning those 
in group (a). It was, they assert, this “enor- 
mous bargaining leverage of these inte- 
grated distributive organizations [group (a)] 
* * *” and purchases by independent jobbers 
“inevitably at higher prices * * *” which 
foretlosed “their traditional competitive posi- 
tion in the automotive parts after-market.” 
Later on they declare “Petitioners are neither 
judges, antitrust lawyers, nor soothsayers; 
they are simply local businessmen operating in 

4The seller cases, note 1 supra, related pri- 


marily to this basic volume rebate system, 
rather than the use of such a system in sales 
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a fiercely competitive industry dominated by 
far larger integrated competitors [group 
(a)]. Petitioners joined in these coopera- 
tives for the sole purpose of achieving some 
measure of competitive parity with these 
Pivaloee ers! 


Not a word is said about what happens 
to those in group (b) who, if the program 
of the Co-ops and the Member-Jobbers is 
successful, will feel the pinch not only of 
the huge competitors in group (a) but that 
of the Member-Jobbers as well. 


[Discounts—and Issues] 


The system inaugurated and followed 
is a very simple one. It came into being 
because of the traditional pricing plan in 
the automotive parts business. Suppliers 
had basic list prices. Specified successively 
greater percentage reductions off the list 
price were offered to jobbers for specified 
increases in dollar volume of purchases.‘ 
These cumulative volume rebates and grad- 
uated price schedules were accorded all 
purchasers and were available generally 
throughout the industry. To achieve these 
graduated dollar volume levels, the pur- 
chases for Member-Jobbers were made by 
the Co-op. The volume discounts were 
computed on the basis of the total purchases 
for all Member-Jobbers through the Co-op. 
After deducting the small operating ex- 
penses of the Co-op, these volume rebates 
were distributed internally to Member-Job- 
bers as patronage dividends proportionate to 
each Member-Jobber’s purchases for the 
year. The effect of this was to give Member- 
Jobbers a substantially lower cost than would 
have been paid for the same kind and quantity 
of goods by such jobber individually or by 
an independent jobber—those in group (b). 


The Commission determined that these 
volume discounts through the guise of pur- 
chases by the Co-ops were an unlawful 
discrimination in price likely to lessen competi- 
tion or cause injury to the less favored com- 
petitors of the Member-Jobbers—those in 
group (b). The Commission further held 
that these activities of Member-Jobbers as 
well as the Co-ops constituted “knowingly 
to induce or receive a discrimination in price 
which is prohibited” by the Act. § 2(f), note 
3, supra. Cease and desist orders were entered 
against all. 
through the guise of buyer-cooperative groups. 


Of course, this traditional volume rebate plan 
was not finally condemned until 1954-1956, 
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The petitioners assert two principal com- 
plaints by this appeal. First, the operative 
effect of the order is to prohibit distribution 
of net earnings by a cooperative contrary to 
the freedom to do so explicitly recognized 
by §4 of the very same Act.’ Second, the 
evidence was insufficient to establish a vio- 
lation of § 2(f). This latter breaks off into 
about three subdivisions.© The only sub- 
stantial one is the contention that the Com- 
mission failed to meet its burden of proving 
the petitioners knew that the Suppliers could 
not justify such preferential prices as either 
a §2(a) lower-cost or a §2(b) meeting-of- 
competition. 


Neither the status as a cooperative nor 
§ 4, note 5, supra, affords the insulation here 


asserted. The order of the FTC does not. 


undertake to prohibit distribution of earn- 
ings. The order, on the contrary, strikes at 
the jugular—the transactions which beget 
the so-called earnings. The petitioners 
virtually concede—and in conceding give 
up nothing in view of Maryland and Virginia 
Milk Producers Association, Inc. v. United 
States {1960 Trape CAsEs {[ 69,694], 1960, 
362 U.'S. 458 80S, Ct. 847, 4 L. Ed. 2d 
880, as well as others—that §4 gives no 
immunity to the Co-op as an entity. It 
must, as would any other organization of 
comparable size, respect the- prohibitions 
against discriminatory price differentials. 


But petitioners insist that since the FTC 
order does not purport to find any dis- 
crimination in the price charged by Sup- 
pliers as between these Co-ops and other 
buyer groups or entities for like purchases, 
the effect. of this order is to infringe upon 
the internal operation of a cooperative. So 
long, the argument continues, as the co- 
operative as an entity refrains from actions 
violative of the anti-trust statutes, it may be 


5 “Nothing in this Title shall prevent a co- 
operative association from returning to its 
members, producers, or consumers the whole, 
or any part of, the net earnings or surplus 
resulting from its trading operations, in pro- 
portion to their purchases or sales from, to, or 
through the association.’’ 15 USCA § 13b. 

® These contentions briefly are: 

1. There is no evidence that Member-Jobbers 
are ‘‘engaged in commerce.’’ 

2. There is no evidence that Member-Jobbers 
or the Co-ops received any ‘‘discrimination in 
price.”’ 

3. There is no evidence that they ‘‘know- 
‘ingly’’ induced or received prohibited price dis- 
crimination as petitioners did not have ‘‘knowl- 
edge’ that the lower prices they paid (a) would 
have an adverse effect on competition, (b) were 
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used freely for purchases for the benefit 
of the Member-Jobbers with the unrestricted 
right to return to them “the net earnings 
* * * resulting from its trading operations, 
in proportion to their purchases or sales 
from, to, or through the association.” 


The §4 exemption has no such purpose. 
It recognizes cooperatives as valid organiza- 
tions. But it does not turn the entity loose 
to acquire on behalf of its members, through 
the guise of group purchasing, price differ- 
entials or other preferences to which each 
would not otherwise be entitled. American 
Motor Specialities Co., Inc. v. FTC [1960 
TRADE CASES {[ 69,712], 2 Cir., 1960, 278 F. 2d 
225, 229; Quality Bakers of America v. FTC 
[1940-1943 Trane CASES J 56,060], 1 Cir., 1940, 
114 F. 2d 393, 400; cf, Maryland and Virginia 
Milk Producers Assn. v. United States, supra. 
We purposely leave to a future day the 
problem of delineating the activities which 
may rightfully come within the congres- 
sional purpose of leaving cooperatives “free 
to seek through co-operative endeavor the 
economies and savings of mass operations 
* * *” and assure to them “any real econo- 
mies and savings to which mass operations 
entitle them * * *,”7 


We may put aside quickly the contention 
that there was inadequate proof either of 
interstate purchases or knowledge that the 
price differential constituted discriminatory 
injury or damage to competitors of the 
Member-Jobbers. 


The first rests upon a total misconception 
of the transaction involved in this proceed- 
ing and under the Act. As to buyers, what 
the statute covers and forbids is the receipt 
of a discriminatory price differential in the 
purchase of goods from suppliers. It does 
not involve the resale of such goods by that 
buyer. Consequently the many cases ® aris- 


not justified by savings in sellers’ costs’ or (c) 
were not offered by the selling suppliers to 
meet competition. 

™Congressman Utterback, chairman of the 
House Conferees, 80 Cong. Rec. 9415-19 (June 
15, 1936). We are reminded quite recently that, 
despite his prominence in the handling of this 
statute in the legislative process, the congres- 
sional purpose is to be determined by the legis- 
lation as enacted and not necessarily the 
statements made by Congressman Utterback. 
FTC v. Anheuser-Busch [1960 TRADE CASES 
{| 69,737], 1960, 363 U. S. 536, 553, 80 S. Ct. 
1267, 4 L. Ed. 2d 1385. 

8 Mitchell v. Livingston & Thebaut Oil Co., 
5 Cir., 1958, 256 F. 2d 757; Mitchell, Secretary 
v. C & P Shoe Corp., 5 Cir., 1960, — F. 24 — 
[No. 18352, Dec. 23, 1960]; Allesandro v. C. F. 
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ing under the Fair Labor Standards Act, 29 
U. S. C. A. §§ 201-19, testing resales after 
receipt of the goods in interstate commerce 
are of utterly no relevance. Here it was 
overwhelmingly established that most, if not 
all, of the questioned purchases by the Mem- 
ber-Jobbers through the Co-ops moved di- 
rectly in interstate commerce. 


The second contention—inadequacy of the 
evidence to establish an injurious discrimina- 
tory price or knowledge thereof—apart from 
the problem of the burden of proof which 
we discuss subsequently—is merely the re- 
iteration of a contention now rejected in 
every one of the seller cases, note 1, supra. 
Whether a price differential has the reason- 
able likelihood of injury to competitors is 
the identical question whether the inquiry 
concerns those who sell or those who buy 
at such prices. A simple, but awesome, eco- 
nomic fact was overwhelmingly proved—a 
Member-Jobber obtained substantially the 
same type and quantity of goods at a price 
substantially lower than his group (b) in- 
dependent competitors. That hurt. That 
hurt the less favored purchasers. It was 
that injury which Congress sought to pro- 
hibit. FTC v. Simplicity Pattern Co. [1959 
TRADE CASES { 69,361], 1959, 360 U. S. 55, 
62-64, 79 S. Ct. 1005, 3 L. Ed. 2d 1079; cf. 
FTC v. Anheuser-Busch, Inc. [1960 TRaAvE 
CASsEs { 69,737], 1960, 363 U. S. 536, 80 S. Ct. 
1267, 4 L. Ed. 2d 1385. All persons—sellers 
or purchasers, corporate or animate—must 
now know, constructively or actually, that 
price discriminations which injure are pro- 
hibited. It is no defense either to sellers or 
buyers that either was ignorant of that much 
of the law’s requirement. The differences 
in price, of course, may perhaps be justified 
by the seller to overcome the law’s char- 
acterization of the difference as a prohibited 
discrimination. When that happens obvi- 
ously no violation occurs. But that is be- 
cause of justification, not the absence of 


Smith Co., 6 Cir., 1943, 136 F. 2d 75; Spencer v. 
Sun Oil Co, [1950-1951 TRADE CASES { 62,735], 
D. C. D. Conn., 1950, 94 F. Supp. 408; Brenner v. 
Texas Company [1956 TRADE CASES { 68,314], 
N. D. Cal., 1956, 140 F. Supp. 240, 243; Dial v. 
Hi Lewis Oil Co., W. D. Mo., 1951, 99 F. Supp. 
118; Roland Electric Co. v. Walling, 1946, 326 
U. S. 657, 666-667, 66 S. Ct. 413, 90 L. Ed. 383. 

® Lower-cost defense is found in § 2(a), 15 
USCA §13(a). This section forbids discrimina- 
tion ‘‘in price between different purchasers of 
commodities of like grade and quality.’’ Quan- 
tity, as such, was no longer to be an automatic 
basis for price differential. Under the Robin- 
son-Patman Amendments that was to be han- 
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economic injury. So far as the specific ele- 
ment of discriminatory injury is concerned, 
the Government’s § 2(f) burden of proof is 
satisfied by showing price differentials of a 
kind which would cause or likely cause in- 
jury to competitors, Cf. FTC v. Simplicity 
Pattern Co., supra, 360 U. S. 55 at 64. This 
phase is not bound up with the buyers’ 
knowledge that the seller would be unable to 
justify the differential Cf. FTC v. An- 
heuser-Busch, supra. 


This is, of course, in sharp contrast to the 
§§ 2(a): and 2(b) lower-cost or meeting-of- 
competition defenses of the seller.? As to 
these, in a §2(f) proceeding it is a part of 
the Commission’s burden of going forward 
with the evidence to show that the buyer 
knew that the seller could not justify the price 
differential under either one or both. Auto- 
matic Canteen v. FTC [1953 Trape CASES 
f 67,503], 1953, 346 U. S. 61, 73 S. Ct. 1017, 
97 L. Ed. 1454. 


Under that case it is not sufficient merely 
to show the receipt of a price differential 
which likely would injure. For the buyer 
“knowingly to induce or receive’ a price 
“prohibited by this’’ Act, it is essential that 
the Commission go further and establish that 
the buyer had reason to know that the seller 
could not meet either defense. The decision 
hardly meant, however, to impose any rigid 
mechanical requirements. On the contrary, the 
Court’s opinion reflects an awareness that this 
critical knowledge of the buyer as to both (a) 
the underlying facts constituting the asserted 
justification and (b), the conclusion that it 
would not legally constitute a justification 
may have to be established from indirect cir- 
cumstantial inferences. Rarely will buyers 
have committed the crudities to permit cate- 
gorical and direct proof. Of course, this is 
not to let down the bars. The imponder- 
able, elusive nature of “‘costs” which led the 
dled by the proviso that nothing in the Act 
“shall prevent differentials which make only 
due allowance for differences in the cost of 
manufacturer, sale, or delivery resulting from 
the differing methods or quantities in which 
such commodities are to such purchasers sold 
or delivered * * *.’’ As to this the seller has 
the burden under § 2(b). 

The meeting-competition defense is found in 
the proviso of § 2(b) that nothing in the Act 
“shall prevent a seller rebutting the prima- 
facie case * * * by showing that his lower 


price * * * to any purchaser or purchasers 
was made in good faith to meet an equally low 


price of a competitor * * *.” 
| 69,939 
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Court to impose the laboring oar on the 
Commission rather than on the buyer makes 
it necessary that like protection—if not more 
so—be afforded the buyer where the attack 
is circumstantial. But within those limits 
much is available from which safely to draw 
reliable inferences. 


With its 1306 printed pages and hundreds 
of detailed, tabulated exhibits, we could not 
begin to detail the evidence of this record. 
The sum of it, briefly compressed, is quite 
sufficient to show the basis for inferences 
of buyer knowledge of seller non-justifica- 
tion.” The outstanding factor is that as toa 
specific purchase order the particular Mem- 
ber-Jobber knew two things. First, the 
price he was obtaining through the Co-op 
was substantially lower than his group (b) 
competitors were required to pay.” Sec- 
ond, for all practical purposes, the order and 
shipment were handled exactly the same. 
It is true that the Member-Jobber forwarded 
the order to the Supplier on a Co-op order 
form which ostensibly reflected a purchase 
of the goods for the Co-op. But this order 
form showed that shipment was to be made 
to the specified Member-Jobber. The buyer 
knew that this procedure represented no 
real savings in cost to the seller. Invoices 
were, of course, sent by the Supplier to the 
Co-op which was presumably liable therefor. 
But the Member-Jobber as buyer knew that 
the volume discount was extended, not be- 
cause of increased credit reliability acquired 
by the presence of the Co-op as a sort of 
guarantor, but solely because of the in- 
creased volume of total purchases. The 
buyer could not reasonably have entertained 
any idea that he was getting preferred treat- 
ment over his competitor because credit 


10In the seller cases, note 1, supra, the prin- 
cipal defense has been the contention that there 
was no injurious discrimination. The § 2(a) 
lower-cost defense has been raised in some but 
has been consistently overruled. See Stand’rd 
Motor Products v. FTC, 265 F, 2d at 676; C. EH. 
Niehoff & Co. v. FTC, 241 F. 2d at 41. 

1 This is implicit in the structure of the vol- 
ume rebate pricing system. 

22 This is illustrated by one of the principal 
Suppliers volume rebate schedules on an annual 
retroactive basis: 


Retroactive 

Net purchases during Rebate 

each fiscal year (percent) 
UnderpSl.000ieds  Agaa.2 None 
$d000mtonS 45999 See. ae 5 
$1. 5,000: to; $7499 ma. TY, 
$ 7,500 to $ 9,999.......... 9 
$10,000 to $12,499....... eyed 
$12,500 to $14,999.......... 12 
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costs were less. Moreover, there was no 
proof that this is why Suppliers were selling 
at more favorable terms. 


Of course, all of this occurred in the 
setting which the Trial Examiner aptly 
characterized as “the facts of life” of the 
automotive parts business. The simple 
truth was that these volume discount re- 
bates were offered indiscriminately to job- 
bers as an industry-wide competitive practice. 
They were extended by-Suppliers to induce 
greater purchases and not because the nar- 
row price differential in each minute gradu- 
ated price tier represented any real difference 
or savings in costs.” Everyone was doing 
it. Indeed, that is why these Co-ops came 
into being—their Member-Jobbers wanted 
to get in on the act.* The presentation to 
Suppliers by the Co-ops in seeking a dis- 
count arrangement was primarily one em- 
phasizing volume only. The effort was not 
to convince a prospective Supplier that 
through the group purchases of the Co-op, 
economies would be effected. What was 
sought, and all that was sought, was parity 
with others who bought a like quantity. 
This was quite without regard to whether 
there were or were not savings. 


In addition to these circumstances, the 
record actually contains positive evidence 
that at least three of the major Suppliers 
acknowledged they could not justify the 
price reductions on the basis of lower costs. 
Of course, under Automatic Canteen this 
would not automatically convict a buyer. 
Quite possibly a buyer in good faith could 
think that the seller was able to justify the 
cost differential even though that seller knew 
it could not. But it goes a long way. If 
the Supplier-sellers knew this—even though 


$15,000 to $17,499.......... 14 
$17,500 to $19,999.......... 15 
$20,000 to $22,499.......... 16 
$22,500 to $24,999.......... 17 
$25,000 to $27,499.......... 18 
$27,500 and over........... 19 


1% For example, in purchases from the same 
Supplier under its schedule, note 12, supra, a 
Member-Jobber’s purchases totaling less than 
$1,000 and therefore subject to no volume dis- 
count nevertheless received at 19% discount 
through aggregation of all Member-Jobbers’ 
purchases that year. Other Member-Jobbers 
with purchases warranting 5% discount like- 
wise received 19% rebate, or an advantage of 
14%. Out of a total of $33,482.88 group pur- 
chases through the Co-op, the Member-Jobbers 
received volume rebates which exceeded by 
$4,478.06 the amount that would have been re- 
ceived by the individual purchasers. 
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they were late facing up to the fact “—it is 
not unreasonable for the trier to conclude 
that no one in that business should seriously 
have entertained any notion to the contrary.* 


Nor was a different conclusion compelled 
by testimony that on inquiry by Co-op rep- 
resentatives each of a great number of Sup- 
pliers assured the Co-op that it could justify 
the cost differential. As a technical matter, 
the testimony was of a vague sort as to 
times, places and persons. More than that, 
repeated parrotlike for a succession of com- 
panies indiscriminately including many who 
extended no volume discounts and from 
whom individual jobbers could buy cheaper 
than through the Co-ops, it amounted to 
nothing more than an assurance that the 
Suppliers would give the Member-Jobbers 
the dollar volume rebate benefits for the 
group buying of their individual needs, 


Even less need be said of the § 2(b) seller 
justification to meet competition.“ The 
Co-ops were not formed to give Suppliers 
an opportunity to meet competition with 
other Suppliers. The Co-ops were formed 
to get from Suppliers who were already 
committed to the volume rebate practices 
the benefit of that competitive method for 
individual jobbers through the pooling of 
orders. What was sought was not a benefit 
for one Supplier because individual jobbers 
could get a like advantage from another 
Supplier. What was sought was a benefit 
which the individual jobbers at their volume 
level could get from no one. The Co-ops, 
in an effort to show a lower-cost seller 
justification for the differential, stressed the 


144 Representatives of several Suppliers in tes- 
tifying in this proceeding acknowledged that 
‘n seller case proceedings, see note 1, supra, 
accountant witnesses on behalf of such sellers 
acknowledged that the price differentials could 
not be cost-justified. 

% Among other “facts of life’’ which gave 
meaning to all of these circumstances was the 
nature of the immediate activities in the oper- 
ation of each of the Co-ops. In Cotton States, 
these were handled by an owner of one of the 
Member-Jobbers right along with his regular 
jobber activities. Mid-South had one employee 
doing essentially bookkeeping accounting work. 
There was no Co-op inventory, warehousing or 
distribution. There were undoubtedly annual 
or periodic meetings of the members affording 
certain prospective suppliers an opportunity to 
show line. But the industry-wide practice of 
volume rebates rested on dollar volume of pur- 
chases only without regard to whether it was 
more, or less, convenient or inexpensive to such 


supplier. 
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value of sales service rendered by the Co-ops 
to Suppliers. In other words, it was almost 
invariably the case of the Co-ops seeking 
out the Supplier to obtain from a Supplier 
a volume discount contract. A buyer 
earnestly negotiating with a Supplier to ob- 
tain from such Supplier the benefit of that 
Supplier’s volume discount tables already in 
effect can certainly not urge that he was 
entitled to assume that the Supplier was 
extending such price differentials as a means 
of meeting competition with other Suppliers. 
And yet, once we get out of the awkward 
double negatives” of the Automatic Canteen 
rule that is in effect what petitioners assert 
here. 


The Commission therefore adequately sus- 
tained its burden of going forward with the 
evidence. And on the total evidence the 
Commission, applying correct legal stand- 
ards, determined as finder of the fact that 
these volume rebates through the guise of 
Co-op purchases constituted price discrimi- 
nation prohibited by the Act, that is, not 
within seller justification, There it ends. 


If this is to entrench further the large 
chain-store automobile-gasoline-dealer competi- 
tors and aggravate, not lessen, the competitive 
disadvantage which these Member-Jobbers 
must bear, the result, if bad economics or 
bad social policy, is for Congress to change. 
Until that is done, one caught in the middle 
cannot, to ward off his huge and overpower- 
ing rival, injure, even unwittingly, a smaller 
one. When David slays Goliath no one else 
may be hurt. That is what the Commission 


%In none of the seller cases, note 1, supra, 
has this been successfully maintained. It ap- 
pears to have been urged only in these: Stand- 
ara Motor Products v. FTC, 265 F. 2d at 677; 
C. H. Niehoff Co. v. FTC, 241 F. 2d at 41; 
EH, Hdelmann & Co. v. FTC, 239 F. 2d at 156. 

“We therefore conclude that a buyer is not 
liable under § 2(f) if the lower prices he in- 
duces are either within one of the seller’s de- 
fenses such as the cost justification or not 
known by him not to be within. one of those 
defenses.’’ 346 U.S. 61 at 74. 

This was followed shortly by this statement. 
“Assuming, as we have found, that there is no 
substantive violation if the buyer did not know 
that the prices it induced or received were not 
cost-justified, we must in this case determine 
whether proof that the buyer knew that the 
price was lower is sufficient to shift the burden 
of introducing evidence to the buyer.’ 346 
U. S. 61 at 74 (Emphasis supplied.) 
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determined was the result here. The Act, Affirmed. 
on these facts, empowered it to order it Jones, Circuit Judge, concurs in the result. 
stopped. 


[{ 69,940] Tampa Electric Co. v. Nashville Coal Co., et al. 


In the Supreme Court of the United States. October Term, 1960. No. 87. Dated 
February 27, 1961. 


On Writ of Certiorari to the United States Court of Appeals for the Sixth Circuit. 


Clayton Act 


Exclusive Dealing—Requirements Contract of Utility—Line of Commerce—Legality— 
Tendency to Monopoly.—A 20-year coal requirements contract executed by a public utility, 
requiring it to purchase substantially all its coal needs for that period from the seller, was 
not unlawful under the exclusive dealing provisions of Sec. 3 of the Clayton Act, since it 
was not unlawful per se and here had no substantial effect on competition in the relevant 
market. The case having been decided on these grounds, it was not necessary for the 
court to determine whether the line of commerce was coal (as held by the courts below) 
or coal plus other boiler fuels; whether the contract involved a violation of Secs. 1 or 2 
of the Sherman Act; whether illegality would be a bar to an action by the purchaser seek- 
ing to enforce performance by the seller; or even whether the requirements contract was 
an exclusive dealing contract. (Defendant had argued—and the lower courts had held— 
that the contract was unlawful and therefore it could not be enforced by the purchaser.) 


See Exclusive Dealing, Vol. 1, { 4005, 4005.175, 4009.475, and Private Enforcement 
and Procedure, Vol. 2, § 9040.05. 


Exclusive Dealing—Consumption v. Producing Area as Relevant Market—Bituminous 
Coal.—Assuming (but not deciding) that a 20-year “requirements” contract for coal exe- 
cuted by a utility company was an exclusive dealing contract, and that the relevant line 
of commerce was coal alone rather than coal plus other boiler fuels, it was error to hold 
that the relevant market was the state of Florida (or, at most, Florida and Georgia) in 
which the purchaser operated, rather than the producing area in which the seller and its 
competitors for the purchaser’s business operated. The relevant market, therefore, included 
the bituminous coal mining areas in Pennsylvania, Virginia, West Virginia, Kentucky, 
Tennessee, Alabama, Ohio and Illinois, where approximately 700 producers were willing 
to compete for the purchaser’s business. 


See Exclusive Dealing, Vol. 1, J 4007.250. 


Exclusive Dealing—Substantiality Test—Percentage v. Dollar Amount as Test— 
Necessity for Supply as Factor.—An exclusive dealing contract violates Sec. 3 of the 
Clayton Act only if it forecloses competition in a substantial share of the market. This 
substantiality test is made by consideration of the relative strength of the parties, the ratio 
of commerce covered by the contract to the total volume in the relevant market, and the 
effect of the preemption on competition; the fact that the contract itself involves a sub- 
stantial number of dollars is ordinarily of little consequence. Accordingly, where a 20-year 
coal requirements contract binding a utility to purchase all its coal from the seller covered 
only 3% of 1% of the total volume in the relevant market, there was no substantial fore- 
closure of competition, even though the 20-year total aggregated purchases of about $128 
million. The court noted that not only was there no dominant seller, multiple outlets, or 
tying arrangement involved, but there could be definite benefits, particularly in the case 
of a utility, in having a fixed, determinable source of supply for its coal (power) requirements. 


See Exclusive Dealing, Vol. 1, 1 4007.275, 4007.300. 
For the petitioner: William C, Chanler and Stephen A. Weiner, New York Ne ye 


1 69,940 


© 1961, Commerce Clearing House, Inc, 


Number 177—121 
3-3-61 


Cited 1961 Trade Cases 
Tampa Electric Co. v. Nashville Coal Co. 


77,713 


For the respondent: Abe Fortas, Norman Diamond, and Stuart J. Land, Washington, 


D.C. 


Reversing and remanding 1960 Trade Cases 69,671. 


Mr. Justice Crark delivered the opinion 
of the Court [Jn full text]: We granted 
certiorari to review a declaratory judgment 
holding illegal under § 3 of the Clayton Act? 
a requirements contract between the parties 
providing for the purchase by petitioner of 
all the coal it would require as boiler fuel 
at its Gannon Station in Tampa, Florida, 
over a 20-year period. 363 U. S. 836. 
Both the District Court [1958 Trape Cases 
J 69,188], 168 F. Supp. 456, and the Court 
of Appeals [1960 TrapE Cases { 69,671], 
276 F. 2d 766, Circuit Judge Weick dissent- 
ing, agreed with respondent that the con- 
tract fell within the proscription of §3 and 
therefore was illegal and unenforceable. We 
cannot agree that the contract suffers the 
claimed anti-trust illegality ? and, therefore, 
do not find it necessary to consider respond- 
ents’ additional argument that such illegality 
is a defense to the action and a bar to 
enforceability. 


The Facts 


Petitioner Tampa Electric Company is a 
public utility located in Tampa, Florida. It 
produces and sells electric energy to a 
service area, including the city, extending 
from Tampa Bay eastward 60 miles to the 
center of the State, and some 30 miles in 
width. As of 1954 petitioner operated two 
electrical generating plants comprising a 
total of 11 individual generating units, all 
of which consumed oil in their burners. In 
1955 Tampa Electric decided to expand its 
facilities by the construction of an addi- 
tional generating plant to be comprised 
ultimately of six generating units, and to 
be known as the “Francis J. Gannon Sta- 
tion.” Although every electrical generating 
plant in peninsular Florida burned oil at 
that time, Tampa Electric decided to try 
coal as boiler fuel in the first two units 


1‘JTt shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, to lease or make a sale or contract 
for sale of goods . .. for use, consumption, 
or resale within the United States ... on 
the condition, agreement, or understanding that 
the lessee or purchaser thereof shall not use 
or deal in the goods . of a competitor 
or competitors of the . . seller, where the 
effect of such lease, sale, or contract for sale 
or such condition, agreement, or understanding 
may be to substantially lessen competition or 
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constructed at the Gannon Station. Ac- 
cordingly, it contracted with the respondents ° 
to furnish the expected coal requirements 
for the units. The agreement, dated May 
23, 1955, embraced Tampa Electric’s “total 
requirements of fuel... for the operation 
of its first two units to be installed at the 
Gannon Station . .. not less than 225,000 
tons of coal per unit per year,” for a period 
of 20 years. The contract further provided 
that “if during the first 10 years of the 
term ... the Buyer constructs additional 
units [at Gannon] in which coal is used as 
the fuel, it shall give the Seller notice 
thereof two years prior to the completion 
of such unit or units and upon completion 
of same the fuel requirements thereof shall 
be added to this contract.” It was under- 
stood and agreed, however, that “the Buyer 
has the option to be exercised two years 
prior to completion of said unit or units 
of determining whether coal or some other 
fuel shall be used in same.””’ Tampa Electric 
had the further option of reducing, up to 
15%, the amount of its coal purchases 
covered by the contract after giving six 
months’ notice of an intention to use as 
fuel a by-product of any of its local cus- 
tomers. The minimum price was set at 
$6.40 per ton delivered, subject to an escala- 
tion clause based on labor cost and other 
factors. Deliveries were originally expected 
to begin in March 1957, for the first unit, 
and for the second unit at the completion 
of its construction. 


In April 1957, soon before the first coal 
was actually to be delivered and after 
Tampa Electric, in order to equip its first 
two Gannon units for the use of coal, had 
expended some $3,000,000 more than the 
cost of constructing oil-burning units, and 
after respondents had expended approxi- 
mately $7,500,000 readying itself to per- 


tend to create a monopoly in any line of com- 
merce,””. 15 U. S. C. $14. 

2In addition to their claim under § 3 of the 
Clayton Act, respondents argue the contract is 
illegal under the Sherman Act, 15 U. S. C. 
§§ 1-2. 

8 The original contract was with Potter Tow- 
ing Company, and by subsequent agreements 
with Tampa Electric responsibility thereunder 
was assumed by respondent West Kentucky 
Coal Company. 
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form the contract, the latter advised peti- 
tioner that the contract was illegal under 
the antitrust laws, would therefore not be 
performed, and no coal would be delivered. 
This turn of events required Tampa Electric 
to look elsewhere for its coal requirements. 
The first unit at Gannon began operating 
August 1, 1957, using coal purchased on a 
temporary basis, but on December 23, 1957, 
a purchase order contract for the total coal 
requirements of the Gannon Station was 
made with Love and Amos Coal Company. 
It was for an indefinite period cancellable 
on 12 months’ notice by either party, or 
immediately upon tender of performance by 
respondents under the contract sued upon 
here. The maximum price was $8.80 per 
ton, depending upon the freight rate. In 
its purchase order to the Love and Amos 
Company, Tampa estimated that its require- 
ments at the Gannon Station would be 
350,000 tons in 1958; 700,000 tons in 1959 
and 1960; 1,000,000 tons in 1961; and would 
increase thereafter, as required, to “about 
2,250,000 tons per year.” The second unit 
at Gannon Station commenced operation 14 
months after the first, 7. e., October 1958. 
Construction of a third unit, the coal for 
which was to have been provided under the 
original contract, was also begun. 


The record indicates that the total con- 
sumption of coal in peninsular Florida, as 
of 1958, aside from Gannon Station, was 
approximately 700,000 tons annually. It fur- 
ther shows that there were some 700 coal 
suppliers in the producing area where re- 
spondents operated, and that Tampa Elec- 
tric’s anticipated maximum requirements at 
Gannon Station, 7. e., 2,250,000 tons annually, 
would approximate 1% of the total coal of 
the same type produced and marketed from 
respondents’ producing area. 


Petitioner brought this suit in the Dis- 
trict Court pursuant to 28 U. S. C. § 2201, 
for a declaration that its contract with re- 
spondents was valid, and for enforcement 
according to its terms. In addition to its 
Clayton Act defense, respondents contended 
that the contract violated both §§1 and 2 
of the Sherman Act which, it claimed, like- 
wise precluded its enforcement. The Dis- 
trict Court, however, granted respondents’ 
motion for summary judgment on the sole 
ground that the undisputed facts, recited 
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above, showed the contract to be a viola- 
tion of §3 of the Clayton Act. The Court 
of Appeals agreed. Neither court found it 
necessary to consider the applicability of 
the Sherman Act. 


Decisions of District Court and 
Court of Appeals 


Both courts admitted that the contract 
“does not expressly contain the ‘condition’ ” 
that Tampa Electric would not use or deal 
in the coal of respondents’ competitors. 
Nonetheless, they reasoned, the “total re- 
quirements” provision had the same prac- 
tical effect, for it prevented Tampa Electric 
for a period of 20 years from buying coal 
from any other source for use at that sta- 
tion. Each court cast aside as “irrelevant” 
arguments citing the use of oil as boiler 
fuel by Tampa Electric at its other stations, 
and by other utilities in peninsular Florida 
because oil was not in fact used at Gannon 
Station, and the possibility of exercise by 
Tampa Electric of the option reserved to 
it to build oil-burning units at Gannon was 
too remote. Found to be equally remote 
was the possibility of Tampa’s conversion 
of existing oil-burning units at its other 
Stations to the use of coal which would 
not be covered by the cantract with re- 
spondents. It followed, both courts found, 
that the “line of commerce” on which the 
restraint was to be tested was coal—not 
boiler fuels. Both courts compared the esti- 
mated coal tonnage as to which the contract 
pre-empted competition for 20 years, namely, 
1,000,000 tons a year by 1961, with the 
previous annual consumption of peninsular 
Florida, 700,000 tons. Emphasizing that 
fact as well as the contract value of the 
coal covered by the 20-year term, 1. e., 
$128,000,000, they held that such volume 
was not “insignificant or insubstantial” and 
that the effect of the contract would “be 
to substantially lessen competition,” in vio- 
lation of the Act. Both courts were of the 
opinion that in view of the executory nature 
of the contract, judicial enforcement of any 
portion of it could not be granted without 
directing a violation of the Act itself, and 
enforcement was, therefore, denied.* 


A pplication of §3 of the Clayton Act 


In the almost half-century since Congress 
adopted the Clayton Act, this Court has 


Ss sa 


‘Cf. Kelly v. Kosuga [1959 TRADE CASES 
| 69,283], 358 U. S. 516. 
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been called upon 10 times,’ including the 
present, to pass upon questions arising un- 
der §3. Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346 (1922), the first 
of the cases, held that the Act “sought to 
reach the agreements embraced within its 
sphere in their incipiency, and in the sec- 
tion under consideration to determine their 
legality by specific tests of its own... .” 
In sum, it was declared, §3 condemned 
sales or agreements “where the effect of 
such sale or contract ... would under the 
circumstances disclosed, probably lessen com- 
petition, or create an actual tendency to 
monopoly.” At pp. 356-357. This was not 
to say, the Court emphasized, that the Act 
was intended to reach every “remote lessen- 
ing” of competition—only those which were 
substantial—but the Court did not draw the 
line where “remote” ended and “substantial” 
began. There in evidence, however, was 
the fact that the activities of two-fifths of 
the nation’s 52,000 pattern agencies were 
affected by the challenged device. Then, 
one week later, followed United Shoe Ma- 
chinery Corp. v. United States, 258 U.S. 451 
(1922), which held that even though a con- 
tract does “not contain specific agreements 
not to use the [goods] of a competitor,” if 
“the practical effect ... is to prevent such 
use,’ it comes within the condition of the 
section as to exclusivity. At p. 457. The 
Court also held, as it had in Standard Fashion, 
supra, that a finding of domination of the 
relevant market by the lessor or seller was 
sufficient to support the inference that com- 
petition had or would be substantially less- 
ened by the contracts involved there. As 
of that time it seemed clear that if “the 
practical effect” of the contract was to pre- 
vent a lessee or buyer from using the prod- 
ucts of a competitor of the lessor or seller 
and the contract would thereby probably 
substantially lessen competition in a. line of 
commerce, it was proscribed. A quarter 
of a century later, in International Salt Co. 
v. United States [1946-1947 Trane Cases 
{ 57,635], 332 U. S. 392 (1947), the Court 
held, at least in tying cases, that the neces- 
sity of direct proof of the economic impact 
of such a contract was not necessary where 
it was established that “the volume of 
business affected” was not “insignificant or 
insubstantial” and that the effect was “to 
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foreclose competitors from any substantial 
market.” At p. 396. It was only two years 
later, in Standard Oil Co. v. United States 
[1948-1949 TrapE Cases { 62,432], 337 U. S. 
293 (1949), that the Court again considered 
§3 and its application to exclusive supply 
or, as they are commonly known, require- 
ments contracts. It held that such con- 
tracts are proscribed by § 3 if their practical 
effect is to prevent lessees or purchasers 
from using or dealing in the goods, etc., 
of a competitor or competitors of the lessor 
or seller and thereby “competition has been 
foreclosed in a substantial share of the line 
of commerce affected.” At p. 314. 


[Line of Commerce—Relevant Market] 


In practical application, even though a 
contract is found to be an exclusive dealing 
arrangement, it does not violate the section 
unless the court believes it probable that 
performance of the contract will foreclose 
competition in a substantial share of the 
line of commerce affected. Following the 
guidelines of earlier decisions, certain con- 
siderations must be taken. First, the line 
af commerce, 1. ¢., the type of goods, wares, 
or merchandise, etc., involved must be de- 
termined, where it is in controversy, on 
the basis of the facts peculiar to the case.® 
Second, the area of effective competition in 
the known line of commerce must be charted 
by careful selection of the market area in 
which the seller operates, and to which 
the purchaser can practicably turn for sup- 
plies. In short, the threatened foreclosure 
of competition must be in relation to the 
market affected. As was said in Standard 
Oil Co. v. United States, supra: 


“It is clear, of course, that the ‘line of 
commerce’ affected need not be nation- 
wide, at least where the purchasers can- 
not, as a practical matter, turn to suppliers 
outside their own area. Although the 
effect on competition will be quantita- 
tively the same if a given volume of the 
industry’s business is assumed to be 
covered, whether or not the affected 
sources of supply are those of the indus- 
try as a whole or only those of a par- 
ticular region, a purely quantitative measure 
of this effect is inadequate because the nar- 
rower the area of competition, the greater 
the comparative effect on the area’s 
competitors. Since it is the preservation of 
competition which is at stake, the significant 


6 For discussion of previous cases, see Stand- 
ard Oil Co. v. United States [1948-1949 TRADE 
CASES { 62,432], 337 U. S. 298, 300-305. 
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proportion of coverage is that within the 
area of effective competition.” At p. 299, 
note 5. 


In the Standard Oil case, the-area of effec- 
tive competition—the relevant market—was 
found to be where the seller and some 75 
of its competitors sold petroleum products. 
Conveniently identified as the Western Area, 
it included Arizona, California, Idaho, Ne- 
vada, Oregon, Utah and Washington. Simi- 
larly, in United States v. Columbia Steel Co. 
[1948-1949 TrapE Cases { 62,260], 334 U. S. 
495 (1948), a §1 Sherman Act case, this 
Court decided the relevant market to be the 
competitive area in which Consolidated 
marketed its products, ¢. ¢., 11 Western States. 
The Court found Consolidated’s share of 
the nationwide market for the relevant line 
of commerce, rolled steel products, to be 
less than % of 1%, an “insignificant frac- 
tion of the total market,” at p. 508; and its 
share of the more narrow but only rele- 
vant market, 3%, was described as “a small 
part,” at p. 511, not sufficient to injure 
any competitor of United States Steel in 
that area or elsewhere. 


[Substantiality Test] 


Third, and last, the competition fore- 
closed by the contract must be found to 
constitute a substantial share of the rele- 
vant market. That is to say, the oppor- 
tunities for other traders to enter into or 
remain in that market must be significantly 
limited as was pointed out in Standard Oil 
Co. v. United States, supra. There the im- 
pact of the requirements contracts was 
studied in the setting of the large number 
of gasoline stations—5,937 or 16% of the 
retail outlets in the relevant market—and 
the large number of contracts, over 8,000, 
together with the great volume of products 
involved. This combination dictated a find- 
ing that “Standard’s use of the contracts 
[created] just such a potential clog on 
competition as it was the purpose of §3 
to remove” where, as there, the affected 
proportion of retail sales was substantial. 
At p. 314. As we noted above, in United 


™In support of these contentions petitioner 
urges us to consider that it remains free to 
convert existing oil-burning units at its other 
plants to coal-burning units, the fuel for which 
it would be free to purchase from any seller 
in the market; also that just as it is permitted 
to use oil at its other plants, so too, it 
may construct all future Gannon units as oil+ 
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States v. Columbia Steel Co., supra, substan- 
tiality was judged on a comparative basis, 
1. e., Consolidated’s use of rolled steel was 
“a small part’ when weighed against the 
total volume of that product in the relevant 
market. 


To determine substantiality in a given 
case, it is necessary to weigh the probable 
effect of the contract on the relevant area of 
effective competition, taking into account 
the relative strength of the parties, the 
proportionate volume of commerce involved 
in relation to the total volume of commerce 
in the relevant market area, and the prob- 
able immediate and future effects which 
pre-emption of that share of the market 
might have on effective competition therein. 
It follows that a mere showing that the 
contract itself involves a substantial number 
of dollars is ordinarily of little consequence. 


The Application of § 3 Here 


In applying these considerations to the 
facts of the case before us, it appears clear 
that both the Court of Appeals and the 
District Court have not given the required 
effect to a controlling factor in the case— 
the relevant competitive market area. This 
omission, by itself, requires reversal, for, 
as we have pointed out, the relevant market 
is the prime factor in relation to which the 
ultimate question, whether the contract fore- 
closes competition in a substantial share of 
the line of commerce involved, must be 
decided. For the purposes of this case, 
therefore, we need not decide two thresh- 
old questions pressed by Tampa Electric. 
They are whether the contract in fact satis- 
fies the initial requirement of §3, 7. e., 
whether it is truly an exclusive dealing one, 
and, secondly, whether the line of com- 
merce is boiler fuels, including coal, oil and 
gas, rather than coal alone." We, therefore, 
for the purposes of this case, assume, but 
do not decide, that the contract is an ex- 
clusive dealing arrangement within the 
compass of §3, and that the line of com- 
merce is bituminous coal. 


burners; and that in any event it is free to 
draw a maximum of 15% of its Gannon fuel 
requirements from by-products of local cus- 
tomers. Petitioner further argues that its novel 
reliance upon coal in fact created new fuel 
competition in an area that theretofore relied 
almost exclusively upon oil and, to a lesser 
extent, upon natural gas. 


© 1961, Commerce Clearing House, Inc. 


Number 177—125 
3-3-61 


Relevant Market of Effective Competition 


Neither the Court of Appeals nor the 
District Court considered in detail the ques- 
tion of the relevant market. They do seem, 
however, to have been satisfied with inquir- 
ing only as to competition within “Penin- 
sular Florida.” It was noted that the total 
consumption of peninsular Florida was 700,000 
tons of coal per year, about equal to the 
estimated 1959 requirements of Tampa Elec- 
tric. It was also pointed out that coal ac- 
counted for less than 6% of the fuel consumed 
in the entire State® The District Court 
concluded that though the respondents were 
only one of 700 coal producers who could 
serve the same market, peninsular Florida, 
the contract for a period of 20 years ex- 
cluded competitors from a substantial amount 
of trade. Respondents contend that the 
coal tonnage covered by the contract must 
be weighed against either the total con- 
sumption of coal in peninsular Florida, or 
all of Florida, or the Bituminous Coal Act 
area comprising peninsular Florida and the 
Georgia “finger,” or, at most, all of Florida 
and Georgia. If the latter area were con- 
sidered the relevant market, Tampa Elec- 
tric’s proposed requirements would be 18% 
of the tonnage sold therein. Tampa Elec- 
tric says that both courts and respondents 
are in error, because the “700 coal producers 
who could serve” it, as recognized by the 
trial court and admitted by respondents, 
operated in the Appalachian coal area and 
that its contract requirements were less 
than 1% of the total marketed production 
of these producers; that the relevant effec- 
tive area of competition was the area in 
which these producers operated, and in 
which they were willing to compete for the 
consumer potential. 


We are persuaded that on the record in 
this case, neither peninsular Florida, nor 
the entire State of Florida, nor Florida and 
Georgia combined constituted the relevant 
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market of effective competition. We do not 
believe that the pie will slice so thinly. By 
far the bulk of the overwhelming tonnage 
marketed from the same producing area as 
serves Tampa is sold outside of Georgia 
and Florida, and the producers were “eager” 
to sell more coal in those States.2 While 
the relevant competitive market is not or- 
dinarily susceptible to a “metes and bounds” 
definition, cf. Times-Picayune Pub. Co. v. 
United States [1953 Trape Cases { 67,494], 
345 U. S. 594, 611, it is of course the area 
in which respondents and the other 700 
producers effectively compete. Standard Oil 
Co. v. United States, swpra. The record 
shows that like the respondents, they sold 
bituminous coal “suitable for [Tampa’s] re- 
quirements,’ mined in parts of Pennsyl- 
vania, Virginia, West Virginia, Kentucky, 
Tennessee, Alabama, Ohio and Illinois. We 
take notice of the fact that the approximate 
total bituminous coal (and lignite) product 
in the year 1954 from the districts in which 
these 700 producers are located was 359,289,000 
tons, of which some 290,567,000 tons were 
sold on the open market.° Of the latter 
amount some 78,716,000 tons were sold to 
electric utilities* We also note that in 
1954 Florida and Georgia combined con- 
sumed at least 2,304,000 tons, 1,100,000 of 
which were used by electric utilities, and the 
sources of which were mines located in no 
less than seven States.? We take further 
notice that the production and marketing 
of bituminous coal (and lignite) from the 
same districts, and assumedly equally avail- 
able to Tampa on a commercially feasible 
basis, is currently on a par with prior years.” 
In point of statistical fact, coal consumption 
in the combined Florida-Georgia area has 
increased significantly since 1954. In 1959 
more than 3,775,000 tons were there con- 
sumed, 2,913,000 being used by electric 
utilities including, presumably, the coal used 
by the petitioner.* The coal continued to 


a ee << 


8 Oil and, to a lesser extent, naturai gas are 
the primary fuels consumed in Florida. 

9 Peabody Coal Company offered to supply 
petitioner with coal from its mines in western 
Kentucky, for use in the units at another of 
its Florida stations and that offer prompted a 
renegotiation of the price petitioner was paying 
for the oil then being consumed at that station. 

10 U. S, Bureau of the Census. I U. S. Census 
of Mineral Industries: 1954, Series: MI-12B, 
p. 4 (1957). 

u Jd,, at 12B-6. 
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24,569,000 tons from counties in West Vir- 
ginia, Virginia, Kentucky, Tennessee and North 
Carolina; 412,000 tons from counties in Ala- 
bama, Georgia ani Tennessee; the balance was 
produced in other counties in West Virginia, 
Virginia and western Kentucky. Jd., at 12B-10, 

8 United States Dept. of Interior, Bureau of 
Mines, II Minerals Yearbook (Fuels), 1959. 

14 United States Dept. of Interior, Bureau of 
Mines, Mineral Market Report, M. M. §S, No. 
3035, p. 23 (1960). These statistics were taken 
from sources cited by respondents. 
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come from at least seven States.° From 
these statistics it clearly appears that the 
proportionate volume of the total relevant 
coal product as to which the challenged 
contract pre-empted competition, less than 
1%, is, conservatively speaking, quite in- 
substantial. A more accurate figure, even 
assuming pre-emption to the extent of the 
maximum anticipated total requirements, 
2,250,000 tons a year, would be .77%. 


Effect on Competition in the Relevant Market 


It may well be that in the context of 
antitrust legislation protracted requirements 
contracts are suspect, but they have not 
been declared illegal per se. Even though a 
single contract between single traders may 
fall within the initial broad proscription of 


the section, it must also suffer the qualify-. 


ing disability, tendency to work a substan- 
tial—not remote—lessening of competition 
in the relevant competitive market. It is 
urged that the present contract pre-empts 
competition to the extent of purchases 
worth perhaps $128,000,000,*% and that this 
‘Ss, of course, not insignificant or insub- 
stantial.” While $128,000,000 is a con- 
siderable sum of money, even in these days, 
the dollar-volume, by itself, is not the test, 
as we have already pointed out. 

The remaining determination, therefore, 
is whether the pre-emption of competition 
to the extent of the tonnage involved tends 
to substantially foreclose competition in the 
relevant coal market. We think not. That 
market sees an annual trade in excess of 
250,000,000 tons of coal and over a billion 
dollars—multiplied by 20 years it runs into 
astronomical figures. There is here neither 
a seller with a dominant position in the 
market as in Standard Fashions, supra; nor 
myriad outlets with substantial sales volume, 
coupled with an industry-wide practice of 
relying upon exclusive contracts, as in 
Standard Oil, supra; nor a plainly restrictive 
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tying arrangement as in International Salt, 
supra. On the contrary, we seem to have 
only that type of contract which “may well 
be of economic advantage to buyers as well 
as to sellers.” Standard Oil Co. v. United 
States, supra, at p. 306. In the case of the 
buyer it “may assure supply” while on the 
part of the seller it “may make possible 
the substantial reduction of selling expenses, 
give protection against price fluctuations, 
and... offer the possibility of a predictable 
market.” Id., at 306-307. The 20-year 
period of the contract is singled out as the 
principal vice, but at least in the case of 
public utilities the assurance of a steady 
and ample supply of fuel is necessary in the 
public interest. Otherwise consumers are 
left unprotected against service failures ow- 
ing to shut-downs; and increasingly unjusti- 
fied costs might result in more burdensome 
rate structures eventually to be reflected in 
the consumer’s bill. The compelling valid- 
ity of such considerations has been recog- 
nized fully in the natural gas public utility 
field. This is not to say that utilities are 
immunized from Clayton Act proscriptions, 
but merely that, in judging the term of a 
requirements contract in relation to the sub- 
stantiality of the foreclosure of competition, 
particularized considerations of the parties’ 
operations are not irrelevant. In weighing 
the various factors we have decided that in 
the competitive bituminous coal marketing 
area involved here the contract sued upon 
does not tend to foreclose a substantial 
volume of competition. 


We need not discuss the respondents’ 
further contention that the contract also 
violates §'1 and § 2 of the Sherman Act for 
if it does not fall within the broader pro- 
scription of § 3 of the Clayton Act it follows 
that it is not forbidden by those of the 
former. Times-Picayune Pub. Co. v. United 
States, supra, at pp. 608-609. 


38 1,787,000 tons from certain counties in West 
Virginia, Virginia, Kentucky, Tennessee and 
North Carolina; 1,321,000 tons from counties in 
Alabama, Georgia and elsewhere in Tennessee; 
665,000 tons from the western Kentucky fields; 
2,000 tons from other counties in West Virginia 
and Virginia. Ibid. 

16In this connection we note incidentally that 
in Appalachian Coals, Inc. v. United States 
[1932-19389 TRADE CASES { 55,025], 288 U. S. 
344, 369 (1933), cited by respondents, Chief 
Justice Hughes quoted testimony showing that 
in 1932 it was nothing those days ‘‘for one 
interest or one concern to buy several million 
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tons of coal.’ At n. 7. The findings of the 
District Court showed that one utility consumed 
2,485,000 tons of coal a year. Other concerns 
had requirements running from 30,000 to 250,000 
tons while a textile manufacturer used 600,000 
tons. At p. 370, m. 8 The Chief Justice also 
stated in his opinion that within 24 counties in 
Kentucky, Tennessee (in both of which re- 
spondents operate) and their competitive States 
of Virginia and West Virginia ‘‘there are over 
1,620,000 acres of coal bearing land, containing 
approximately 9,000,000,000 net tons of recover- 
ablescoal fs eeAta ps6. 
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The judgment is reversed and the case Mr. Justice Brack and Mr. Justice Douc- 
remanded to the District Court for further LAS are of the opinion that the District Court 
proceedings not inconsistent with this opinion. and the Court of Appeals correctly decided 

iideece ordered! this case and would therefore affirm their 

judgments. 


[69,941] United States v. Pan American World Airways, Inc., W. R. Grace and 
Co., and Pan American-Grace Airways, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
90-259. Dated March 8, 1961. 


Case No, 1181 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Conspiracy—Joint ownership of airline—Operation in new territory—Need for postal 
contracts.—Joinder of Pan American World Airways, Inc. and W. R. Grace and Company 
(a steamship company) in equal 50% ownership of the stock of Pan American-Grace Air- 
ways, Inc. (Panagra), was not the result of a conspiracy violating Sec. 1 of the Sherman 
Act, but was a lawful combination with legitimate ends. Both the agreement and joint 
ownership of Panagra were appropriate to the establishment of an airline in a new territory, 
the organization, and the facilities necessary to obtain postal contracts (which were essen- 
tial to effective operation of a new airline). 


See Combinations and Conspiracies, Vol. 1, § 2005.270. 


Conspiracy—Restraint of trade—Allocation of territories—Area served by new air- 
line.— Division of territories to be served in South America between Panagra, a new airline, 
and Pan American, an existing company which had acquired a 50% interest in Panagra 
prior to its establishment, was not a per se violation of Sec, 1 of the Sherman Act. The 
allocation (West Coast of South America to Panagra, East Coast to Pan American) 
occurred in the early days of air transportation, was appropriate to negotiations and 
agreements needed with the local countries to be served by each line, and was consistent 
with the U. S. government’s “zoning” policy in awarding postal contracts. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Monopolization—Parent-subsidiary corporations—Extension of territory served by 
airline—Use of 50% stock interest to prevent competition.—Although neither the agree- 
ment under which an existing airline, Pan American, and a steamship company, Grace 
Lines, acquired equal 50% interests in a new airline, Panagra, nor the original allocation of 
territories in South America to be served by each line was unlawful, Pan American’s use 
of its 50% stock interest to prevent expansion of Panagra north of the Canal Zone to a 
terminal in the United States was monopolization violating Sec. 2 of the Sherman Act, 
with divestiture of the stock interest apparently called for (an order to show cause 
was entered). The court specifically stated that it was not holding that every defend- 
ant who exercises similar negative control over a single potential competitor and thereby 
excludes it from a relevant market necessarily monopolizes. The question is relative, 
and here the effect was to exclude the “most potential” competitor in a restricted but 
significant market. Arguments that the restriction was justified because Panagra was a 
subsidiary of Pan American and a part of its transportation system, and that expan- 
sion northward was restricted under an agreement between Pan American and Grace 
Lines executed before Panagra was formed, were rejected with findings of fact to 


the contrary. 
See Monopolies, Vol. 1, { 2610. 


Monopolization—Relevant market—Air transportation between South America and 
U. S.—Transportation by ship—The market or area of effective competition for the pur- 
pose of determining whether Pan American engaged in monopolization by excluding 
Panagra from U. S. terminals was two-fold: (1) air transportation between the U. S. 
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and South America, (classified by the Civil Aeronautics Board as “foreign” transpor- 
tation), particularly the west coast of South America (the area served by Panagra), and 
(2) more particularly, air transportation between the U.S. and the Canal Zone (classified 
by CAB as “overseas” transportation, reserved exclusively Hoy Aled flag carriers), the 
portion against which the restraints imposed by Pan American had their primary effect. 
The argument that passenger transportation by both sea and air should be considered for 
the purpose of determining whether Grace Lines and Panagra (in which Grace had a 
50% interest) were in competition was rejected on the ground that the natures of the 
two methods of transportation were so dissimilar they could not be considered reasonably 
interchangeable.” And while cargo transportation by sea and air might in time become 
competitive, that point had not yet been reached. Pan American’s argument that per- 
mitting Panagra to extend its line into Miami would be “disastrous” to Pan American’s 
business between that city and the Canal Zone (an intermediate point en route to the west 
coast of South America) was rejected as more appropriately. presented before the Civil 
Aeronautics Board, in connection with the question of certifying an extension of Panagra’s 
route. 


See Monopolies, Vol. 1, J 2540. 


Monopolization—Ownership of parallel lines—Steamship company and airline—The 
mere ownership or control of an airline by a steamship company operating a parallel route 
is not a per se violation of the Sherman Act, particularly where a pioneer project is in- 
volved, as was the case where Grace Lines acquired a 50% interest in Panagra airline. 


See Monopolization, Vol. 1, J 2610.160. 


Antitrust jurisdiction over airlines—Acts and practices before CAB created—Joinder 
of steamship company.—The test as to whether the courts have antitrust jurisdiction in 
a case involving a regulated industry is made by comparing the subject matter and remedy 
provided by the regulatory statute with that under the antitrust laws and, if the latter 
cover subject matter outside the scope of the administrative agency’s power or a remedy 
not available to the agency, then to that extent the antitrust laws remain in effect. Here, 
many of the practices in issue occurred before the creation of the Civil Aeronautics Board, 
hence were outside its jurisdiction, Similarly, the acquisition of Panagra by Pan American 
and Grace occurred before creation of CAB, which therefore could not order divesti- 
ture (the primary remedy sought by the Government), and CAB would have no 
jurisdiction over Grace in any event, except perhaps in connection with its acquisition 
and control of an air carrier, since it was not an airline. Under the circumstances, primary 
jurisdiction of the CAB was not available as a defense to Pan American. 


See Combinations and Conspiracies, Vol. 1, | 2039.10. 


Exemptions from antitrust laws—Airlines—Agreements approved by CAB.—Although 
the agreement between Panagra and Pan American airlines concerning through flights 
north of the Canal Zone (and to and from the west coast of South America) was involved 
in proceedings before the Civil Aeronautics Board, no immunity from antitrust laws was 
created because the specific question here in issue, the exclusion of Panagra from U. S. 
terminals, was not before the Board. ~ 


See Combinations and Conspiracies, Vol. 1, J 2039.10. 


Justice Department enforcement—Laches—Attempts to negotiate compromise or 
obtain relief through administrative proceedings.—There was no laches in filing a com- 
plaint in 1954, even though the acquisition and agreements or practices complained of had 
their origins before 1938, where efforts to remove the restraints on Panagra were begun 
as early as 1941 and much of the interval between them and the filing of the complaint 
was occupied in administrative proceedings or in efforts to work out a compromise. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8229.525. 


For the plaintiff: William P. Rogers, Attorney General, Edward R. Kenney, E. Riggs 
McConnell, Herbert F. Peters, and Joseph H. Shortell, Attorneys, Department of Justice. 


For the defendants: Cleary, Gottlieb, Friendly & Hamilton, and James W. Lamber- 
ton, John K. Mallory, David W. Peck, and Edward A. Woolley, of Counsel, for Pan 
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American World Airways, Inc.; Cahill, Gordon, Reindel & Ohl, and Laurence McKay, 
William E. Hegarty, and Raymond L. Falls, Jr., of Counsel, for W. R. Grace and Co.; 
White & Case, and Thomas Kiernan, Thomas Leary, and Lowell Wadimond, of Counsel, 


for Pan American-Grace Airways, Inc. 


Introduction 


Mourpny, District Judge [Jn full text]: 
Nominally this is a government antitrust 
action brought pursuant to §4 of the Sher- 
man Act, 15 U. S. C. 4, in which the de- 
fendants, Pan American World Airways, 
Inc., W. R. Grace and Company and Pan 
American-Grace Airways, Inc.,? are charged 
with violations of Sections 1, 2 and 3 of 
that act (15 U. S. C. 1, 2 and 3). Actually 
it is a continuation of a bitter family quarrel 
rampant since 1941 arising out of the un- 
happy and quondam unholy union of Pan 
Aanerican and Grace, each of whom owns 
50% of the stock of Panagra, that the Civil 
Aeronautics Board (C. A. B.) could not 
resolve.” 


3riefly, the complaint charges defendants 
with unlawful combination and conspiracy 
to restrain and monopolize trade and com- 
merce between the United States and South 
America, particularly the west coast of 
South America. The relief sought is a de- 
cree requiring Pan American and Grace to 
divest themselves of their ownership oi 
Panagra and enjoining all defendants from 
any and all challenged activities that are 
found to be violative of the antitrust laws. 
The ultimate objective of the government is 
to facilitate the merger of defendant Panagra 
with Braniff International Airways (Braniff), 
the only other American flag carrier oper- 
ating between the United States and South 
America aside from Pan American and 
Panagra*® This is in accordance with the 
recommendation of the C. A. B. in 1954 in 
order to make possible thereby “effective” 
competition between American carriers in 
that area and to reduce substantially the 
heavy burden of subsidy presently borne by 
this government. New York-Balboa Through 
Service, Reopened, 18 C. A. B. 501, 505. 


The principal defenses urged are condona- 
tion by the government of the acts com- 
plained of, estoppel and laches; immunity 
because many of the agreements and mer- 
gers and acts complained of were approved 
by the Civil Aeronautics Board under a 


grant from Congress that absolved the de- 
fendants from antitrust violations and, as 
far as Pan American is concerned, that this 
court has no jurisdiction at this time because 
of the primary jurisdiction conferred by 
Congress in the Civil Aeronautics Board. 


The Parties 

Pan American is a corporation organized 
in 1927 under the laws of the State of New 
York as Pan American Airways, Inc. In 
1950 its corporate name was changed to 
Pan American World Airways Inc. Pan 
American directly operates routes in air 
transportation of persons, property and mail 
between the United States and various points 
in Europe, Asia, Africa, Australia and Cen- 
tral and South America. It is today the 
largest international air carrier in the world. 
It also has a number of subsidiaries, includ- 
ing foreign corporations engaged in the 
transportation by air of persons, property 
and mail, 

Grace is a corporation organized in 1899 
under the laws of the State of Connecticut 
with its principal office in New York City. 
Grace has subsidiaries which engage in vari- 
ous aspects of industry, trade and commerce 
including Grace Line, Inc., which operates 
a steamship route, among others, for the 
transportation of persons, property and mail 
between the United States and the west 
coast of South America. 


Panagra is a corporation organized in 
1929 under the laws of the State of Dela- 
ware. Panagra is engaged in air transporta- 
tion of persons, property and mail over 
routes between the Canal Zone and Buenos 
Aires, Argentina, via the countries on the 
west coast of South America. It is wholly 
owned by defendants Pan American and 
Grace, each of whom owns 50% of the 
stock thereof. The principal offices of Pan 
American and Panagra are located in New 
York City. 


Civil Aeronautics Board 


Commercial aviation in this country is a 
highly regulated industry, but became such 


1 Hereinafter referred to as Pan American, 


Grace and Panagra, respectively. : 
2 The C. A. B. in 1945 and again in 1953 re- 
quested the Attorney General to institute this 


suit. 
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3 We disregard Delta Airlines, Inc., whose 
operations to Venezuela subsequent to 1946 are 
not significant to the problems of this case. 
Braniff was certificated for South America in 
1946 and commenced such operations in 1948. 
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only after.Congress passed the Civil Aero- 
nautics Act of 1938 (C. A. A.).* That act 
authorized the creation of the Civil Acro- 
nautics Board and established for the first 
time a comprehensive system of economic 
regulation of air transportation and removed, 
or attempted to remove, the threat of un- 
economic and destructive competition in 
that field by providing that no air carrier 
may engage in air transportation without 
first receiving a certificate of public con- 
venience and necessity. It gave to the Presi- 
dent of the United States approval and veto 
power for such certificates as related to 
“overseas” and “foreign” air transportation 
(49 U. S. C. 601). Since, however, a num- 
ber of air carriers were in operation prior 
to the act it provided that as to those they 
could receive certificates of public conven- 
ience and necessity, under the so-called 
“srandfather” clause (49 U. S. C. 481(e)). 
Accordingly, Pan American and Panagra 
received certificates of convenience and ne- 
cessity for the operations which had been 
conducted by them under the various for- 
eign mail contracts. 


Congress also provided what policy the 
C. A. B. should follow as being in the public 
interest and in accordance with the public 
convenience and necessity, and defined that 
policy as follows: 


“(a) The encouragement and develop- 
ment of an air-transportation system prop- 
erly adapted to the present and future 
needs of the foreign and domestic com- 
merce of the United States, of the Postal 
Service, and of the national defense; 


“(b) The regulation of air transporta- 
tion in such manner as to recognize and 
preserve the inherent advantages of, as- 
sure the highest degree of safety in, and 
foster sound economic conditions in, such 
transportation, and to improve the rela- 
tions between, and coordinate transporta- 
tion by, air carriers; 


“(c) The promotion of adequate, eco- 
nomical, and efficient service by air car- 
riers at reasonable charges, without unjust 
discriminations, undue preferences or ad- 
vantages, or unfair or destructive com- 
petitive practices; 


“(d) Competition to the extent neces- 
sary to assure the sound development of an 
air-transportation system properly adapted 
to the needs of the foreign and domestic 


*This Act, 52 Stat. 977, as amended, 49 
U. S. C. 401 et seq., was superseded by the 
Federal Aviation Act of 1958, 49 U. S. C. 1301, 
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commerce of the United States, of the 
Postal Service, and of the national de- 
fense; * * *”? (49 U.S. C. 402). 


Congress also gave to the C. A. B. the 
power to approve or disapprove rates and 
tariffs, all types of mergers, consolidations, 
acquisitions, pooling and other agreements 
(49 U. S. C. 481 et seq.) and with reference 
to certain of its orders antitrust immunity 


(49 U.S. C. 494). 
The Complaint 


‘The government’s case was fashioned 
along three major lines which, however, are 
interdependent both theoretically and evi- 
dencewise. 


The first line deals with alleged restraints 
of trade relating to a division of markets in 
the transportation of passengers, cargo and 
mail in commerce between the United States 
and South America asserted to be illegal 
both from the standpoint of reasonableness 
and as a per se violation of law. It is the 
government’s claim that Pan American and 
Grace entered into an agreement prior to 
the formation of Panagra whereunder the 
proposed jointly owned company was to 
have the exclusive right to traffic along the 
west coast of South America from the 
Canal Zone south free from Pan American 
competition, and Pan American was to be 
free from competition from the proposed 
jointly owned company elsewhere through- 
out South America and between the Canal 
Zone and the United States. 


The second line of attack relates to alleged 
restraints imposed upon Panagra by its two 
parent companies, Pan American and Grace. 
To a large extent the evidence of restraints 
on Panagra in the categories of joint offices, 
communications, equipment, publicity and 
sales are matters of agreement that must be 
initially approved by the C. A. B. and toa 
large degree have been approved and others 
are awaiting approval or extension of ap- 
proval previously granted. 

These agreements are, however, interre- 
lated to the third line of attack wherein the 
government alleges that Pan American and 
Grace conspired to monopolize transporta- 
tion between the eastern coastal areas of 
the United States and South America, par- 
ticularly the western coastal areas of South 
America and Buenos Aires, Argentina. It 


et seq., and as far as relevant to this case the 
provisions are identical and reference will be 
made only to the Civil Aeronautics Act. 
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is alleged that Pan American and Grace 
agreed to combine in the formation of Pan- 
agra, equally controlled by them to engage 
in a limited operation from the Canal Zone 
south along the west coast of South America 
with the intent and purpose of preventing 
competition between Pan American and 
Grace with respect to transportation by air 
and preventing the establishment of an air 
transportation service independent of the 
control of themselves which would be com- 
petitive with the projected air services of 
Pan American and the surface operation of 
Grace Line, Inc. 


It is claimed that these defendants, pur- 
suant to such alleged conspiracy, organized 
Panagra in such a fashion that they each 
have. a negative control of the latter’s com- 
petition with their independent operations, 
and have prevented Panagra’s extension of 
its routes in South America and to the 
United States, and from developing its own 
facilities in the United States independent 
of the control of Pan American, and in 
South America independent of the control 
of Grace. In addition, they are said to have 
acquired the stock or assets of, or have 
entered into agreements with competing air- 
lines in pursuance of their design to restrain 
and monopolize, and have retarded, restrained 
or eliminated competition from local air- 
lines in South America, as well as having 
attempted and committed illegal restraints 
with respect to the operations of Braniff. 


Grace, in addition, is charged with mo- 
nopolizing or attempting to monopolize 
transportation by air and surface carriers 
between the United States and the western 
coastal areas of South America. The gov- 
ernment also argues that the ownership and 
control of a competing air carrier by the 
dominant surface carrier in the same market 
necessarily violates the antitrust laws. 


As to Panagra the government claims 
that it, together with Pan American, after 
1946 engaged in restrictive practices to re- 
strain and impede other airlines on the west 
coast of South America. 


Conclusions 


On the facts hereinafter found we have 
concluded (1) that the joinder of Grace 
and Pan American was not the result of 
conspiracy, but was a lawful combination 
with legitimate ends; (2) the division of 
territories understanding under which the 
operations of the two airlines were con- 
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ducted was not unreasonable under the cir- 
cumstances and not a fer se violation; (3) 
that Pan American’s restraints against Pan- 
agra and its continued determination to 
suppress the extension of that airline to the 
United States, in itself, and in combination 
with other conduct on the part of Pan 
American constitutes a monopolization of 
commerce that contravenes the provisions 
of the Sherman Act, and would seem to 
require divestiture by that defendant; (4) 
that Grace’s stock ownership-in Panagra 
does not per se violate the Sherman Act; 
(5) Grace and Panagra have not been found 
guilty of any antitrust violations; (6) price 
fixing for the most part is a mooted issue 
and in view of our decision with regard to 
Pan American need not be considered at 
length; (7) we will defer to the primary 
jurisdiction of the C. A. B. the legality of 
the joint advertising, sales and offices, etc. 
agreements between the two airlines; (8) 
we will defer to the primary jurisdiction of 
the C. A. B. the question of Grace’s control 
in the management of Panagra. 


The Facts 


In 1927 substantially all transportation 
between this country and Latin America 
was by steamship. International commercial 
aviation was in the experimental stage and 
as yet no American air transportation com- 
pany had entered upon operations from the 
United States to South America. 


In October, 1927, Pan American began 
operations under the first United States 
Post Office contract for the carriage of the 
mails by air to a foreign country, by in- 
augurating such a service between Key 
West, Florida, and Havana, Cuba. Pan 
American also had a contract with the 
Cuban government for the carriage of Cuban 
mail to this country. 


Between 1920 and 1927 several German 
and French companies had established com- 
mercial air transportation services in South 
America, in Colombia, Bolivia, Brazil, Ar- 
gentina and Chile, and were receiving finan- 
cial and diplomatic assistance from their 
governments necessary to the establishment 
and maintenance of such services. These 
foreign companies had envisioned routes 
throughout South America and had sought 
also to extend into the Canal Zone and to 
the United States. 


Our government was greatly concerned 
for political, military and business reasons 
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with the successful establishment of an 
American system of air transportation to 
Latin America, and recognized the need for 
legislation under which financial aid could 
be rendered to American companies to en- 
gage in international air transportation. The 
result was the enactment by Congress in 
March, 1928, of the first Foreign Air Mail 
Act (45 Stat. 248, amended, March 2, 1929, 
45 Stat. 1449) which authorized the Post- 
master General to let contracts for not 
more than ten years for the transportation 
of mail by airplane to foreign countries or 
insular possessions of the United States. 
The method of payment established by the 
Postmaster General was based on the mile- 
age flown without relation to the amount of 
mail carried. It was in essence, subsidy. 


On May 8, 1928, Pan American was 
awarded a contract under that act which 
superseded its 1927 contract for service 
between Florida and Cuba. 


Pan American had started some time in 
late 1927 to formulate plans looking to the 
establishment of a complete system of air 
transportation serving all parts of the Carib- 
bean, and Central and South America. It 
was aware of the potentialities of the Latin 
American market, as yet untapped by Ameri- 
can international companies, and equally 
aware of the impending legislation to sub- 
sidize American air lines. With knowledge 
of the projected routes of the Post Office 
Department (see House Report 481, 70th 
Cong., Ist Sess., 1928) or better, the active 
sponsor of them, it began studies in early 
1928 of proposed routes from Miami, Florida, 
to the Canal Zone, and the Canal Zone to 
Valparaiso, Chile. 

Pan American’s ambitions, however, were 
not equalled by its assets” or financial re- 
sources, and ultimately, in June 1928, all of 
its stock was acquired by a holding com- 
pany formed for the purpose of raising 
capital to enable Pan American to bid on 
the mail contracts advertised or about to be 
advertised by the Postmaster General, and 
to conduct operations under contracts it 
was awarded, This company was called the 
Aviation Corporation of the Americas (ACA) 
and included among its assets acquired at 
the time of the acquisition of Pan American, 
was an option to operate a concession by 
the government of Peru for the establish- 
ment of an air transportation service be- 
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tween the United States and Peru. In June 
1928 ACA acquired a contract for the car- 
riage of Peruvian air mail to the United 
States. The concession and mail contract 
were intended ultimately to be assigned to 
Pan American if and when it began a west 
coast service contemplated in its plans. 


On July 13, 1928, Pan American was 
awarded the United States mail contract 
for the route from Miami to the Canal 
Zone, for ten years, with an option in the 
Postmaster General to extend the route 
along the north coast of South America via 
Trinidad, as far as Paramaribo, Dutch 
Guiana. On the same day Pan American 
was awarded a 10-year contract for a route 
from Miami to Puerto Rico, with a similar 
option for the extension of this route to 


Trinidad. 


[Rights Obtained from Individual Countries| 


In order to engage in air transportation 
Operations into or within any of the coun- 
tries of South America at this time, as well 
as today, such operating rights must be 
granted by the government of each such 
country whether by permit or concession. 
Without such rights Pan American or any 
foreign company could not even fly over 
these countries. By the end of July 1928, 
Pan American had instituted negotiations 
for operating rights in Panama, Colombia 
and Ecuador. By reason of the option in 
Peru it was assured of rights in that country 
(or it could subcontract that portion of its 
proposed west coast operations to a Peruvian 
subsidiary). If it could secure rights in the 
first mentioned countries and in Chile the 
way would then be clear for the proposed 
operations under a contract to be advertised 
by the Postmaster General from the Canal 
Zone to Valparaiso, Chile. In Colombia, how- 
ever, Pan American’s efforts to acquire oper- 
ating rights were opposed by German interests 
who controlled SCADTA, a Colombian air 
line organized in 1920 and operating in that 
country and between Colombia and Ecua- 
dor. The owners of SCADTA were in- 
fluential with the Colombian government. 
They had sought to extend their line to the 
Canal Zone and thence to this country since 
1925 or 1926 but without success. Being 
thus situated, they had successfully opposed 
Pan American’s applications for Colombian 
rights and thereby blocked the extension of 


a 


®TIt owned three airplanes—two Fokkers and 
one Fairchild. 
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Route Case, 6C. A. B. 319, 322. 
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American flag operations south of the Canal 
Zone. 


As early as 1927, Pan American sought to 
purchase all’ of the stock of SCADTA, and 
these negotiations continued until January 
1929, at which time the principal stockholder 
and managing director of the company orally 
agreed with Pan American to sell sufficient 
stock to enable Pan American to gain con- 
trol of the company. The agreement to pur- 
chase SCADTA stock immediately opened 
the way for the establishment of an Ameri- 
can flag west coast airline, for as part of 
the agreement, SCADTA withdrew all op- 
position to Pan American’s application to 
the Colombian government, and entered 
into an agreement granting to Pan Ameri- 
can exclusive use of its landing facilities 
along the north and west coasts of Colombia 
and in Ecuador, subject to its receiving 
permits from the Colombian government. 
In February, 1929, a treaty was signed be- 
tween the United States and Colombia pro- 
viding for reciprocal rights to aircraft of 
the two countries for landing rights in the 
Canal Zone and Colombia. The oral agree- 
ment for the purchase and sale of SCADTA 
stock was reduced to a formal writing in 
February, 1930, and finally executed in 
April of 1931. 


In early 1928 Grace had independently 
begun to inquire into the possibilities of a 
west coast airline and had caused a study 
to be made with respect thereto. It began 
inquiries with governmental officials and in 
time became apprised of the activities of the 
Pan American interests and their plans for 
a west coast route. Pan American at this 
time was seeking to interest the principal 
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shipping companies along the various pro- 
posed routes in financial participation as 
well as to secure the benefits of association 
with steamship lines, including air-sea rescue 
atrangements, and use of communication 
and agency facilities of these lines which 
would considerably decrease the amount of 
capital investment for such facilities imme- 
diately necessary in the operation of air 
transportation companies. 


In May 1928, officials of Grace and Pan 
American conferred with a view to joint 
participation, and again in the following 
months. Grace’s approach was a conserva- 
tive one at the outset. It was naturally in- 
terested in the new form of transportation 
and fully appreciated the commercial pos- 
sibilities of the airplane. It also appreciated 
the potentially competitive aspects of air 
transportation, but felt that it was quite 
risky at thai early stage and no immediate 
threat as a competitor of its steamship lines. 


At this time Grace was aware of the im- 
pending contracts to be offered by the Post 
Office, including the Miami-Canal Zone 
route which eventually went to Pan Amer- 
ican, but its interest was limited to the pro- 
posed Canal Zone-Valparaiso route. 


[Formation of Panagra] 


In the fall of 1928 Pan American entered 
into an agreement with Grace, evidenced 
by two letters dated respectively August 
3lst and September 7th,’ whereunder each 
agreed to subscribe equal amounts to the 
capital stock of a corporation to be formed 
under the laws of Delaware to operate an 
airplane service in Peru with the view to 


7 “August 31, 1928. 

“Aviation Corporation of the Americas, 
100 East 42nd Street, 
New York City 

_Attention: Mr. J. T. Trippe 
“Dear Sirs: 

“This will confirm arrangement under which 
we will associate for the commencement of an 
airplane service in Peru with the view of ulti- 
mately inaugurating a through mail service 
from the Panama Canal to Valparaiso, Chile. 

“A corporation will be formed under the laws 
of Delaware with a capital stock of $50,000, of 
which $25,000 will be subscribed by yourselves 
and $25,000 by ourselves. This corporation will 
pay to Huff-Daland Dusters, Inc. the sum of 
$15,000 for an assignment which will convey all 
of the rights of that company under its present 
Peruvian mail contract and concession. As soon 
as possible after the assignment has been com- 
pleted, operations will be started by this com- 
pany in Peru and every effort will be made to 
put the business there on a paying basis. 
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“We will in the meantime cooperate with you 
in studying the costs of operation on the route 
from the Panama Canal to Valparaiso and also 
the advisability of requesting the U. S. Post 
Office Department to advertise for a mail con- 
tract on such route and the terms of such 
advertisement. 

“Tf you determine that it is advisable to bid 
on a contract for carrying the mails between 
the Panama Canal and Valparaiso, the Delaware 
corporation above referred to will be used in 
such service either by an increase in its capital 
stock to an amount sufficient to operate on the 
whole route or as a subsidiary operating in 
Peru. In either event our subscriptions to the 
stock of the Delaware Company shall be 
credited at their full amount in the capital setup 
of the corporation operating the through serv- 
ice. We shall also have a reasonable time 
after a study of the estimated costs of such 
operation to determine what interest, if any, we 
will take in the company making the bid in 
addition to our initial investment of $25,000, 
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ultimately inaugurating a through mail serv- 
ice from the Panama Canal to Valparaiso, 
Chile. The agreement provided that the 
two companies would cooperate in studying 
the costs of operations on such route and 
that if,Pan American determined that it 
was advisable to bid on a contract for car- 
rying the mails between the Panama Canal 
and Valparaiso, the amount contributed by 
Grace to the stock of the company which 
was to operate in Peru should be treated as 
a contribution to the stock of the company 
making the bid and Grace was to have an 
option to take an additional interest in such 
a company not to exceed 50% of the total 
capitalization. Pan American was to “have 
charge of the operations of the service from 
the Canal to Valparaiso” and the Grace 
houses on the west coast to South America 
were to act as agents for the company. 


Pan American’s study of this route indi- 
cated that even with the revenue of a United 
States mail contract, conditions did not 
then justify its undertaking to install an air 
transportation service in that area. By com- 
bining with Grace, however, they mutually 
concluded that they could operate a west 
coast service more economically than could 
any other air transportation company, in- 
cluding the French and German companies. 

The Delaware company referred to in the 
letters was formed under the name “Peru- 
vian Airways Corporation” and it began 
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operations in Peru in September, 1928, under 
the Peruvian concession and contract re- 
ferred to above. In January, 1929, Grace 
and Pan American secured operating rights 
in Chile and, as stated earlier, Pan Amer- 
ican’s negotiations with SCADTA had set 
the stage for a concession from Colombia. 
On January 31, 1929, the Post Office De- 
partment issued an adyertisement for a con- 
tract for Foreign Air Mail Route No. 9. 
from the Canal Zone down the west coast 
of South America to Santiago, Chile, with 
an option in the Postmaster General to ex- 
tend the service from Santiago across the 
Andes to Buenos Aires, Argentina, and 
Montevideo, Uruguay. 


Panagra was formed on January 25, 1929, 
as South American Airways Corporation 
and changed to Pan American-Grace Air- 
ways, Inc., on February 21, 1929. Grace 
exercised its option to acquire 50% of the 
stock, and Panagra submitted a bid for the 
mail contract. Pan American and Grace 
each subscribed $500,000 to the capital stock 
of Panagra, including the amounts previ- 
ously subscribed by them to the stock of 
Peruvian Airways Corporation. 


On March 2, 1929, the Postmaster Gen- 
eral awarded to Panagra the contract for 
Foreign Air Mail Route No. 9, Panagra 
was not the lowest bidder for this contract ° 
but was found by the Postmaster to be the 
lowest responsible bidder that could satis- 


such interest not to exceed, however, more 
than fifty percent of the total capitalization. 

“You will have charge of the operation of 
the service from the Canal to Valparaiso and 
our houses on the West Coast of South America 
will be the agents of the company on a reason- 
able compensation basis, such agency to con- 
tinue during the life of transportation contracts 
undertaken by the company. 

“The details of carrying out the above must, 
of course, be worked out as we go along. We 
believe, however, that we have stated broadly 
the basis of our understanding. 

Very truly yours, 
W. R. Grace & Co. 
William F. Cogswell, 
Assistant Secretary.” 
“September 7, 1928. 
“W.R. Grace & Company, 
10 Hanover Square, 
New York City 


Attention: Mr. William F. Cogswell. 

“Dear Sirs: 

“We beg to confirm the arrangement set 
forth in your letter of August 31st. 

“Supplementing paragraph four, however, we 
would point out the fact that in the event you 
decide not to take up a substantial interest in 
a jointly owned Company, organized or to be 
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organized for the purpose of submitting a bid 
on the contract for carrying mails between 
Panama Canal and Valparaiso then, and in that 
event, we would prefer to bid on the contract 
through the medium of Pan American Airways, 
Inc., or some other wholly owned subsidiary. 

“Tf this were done, we would arrange to allow 
you, if you desired, to take a further stock 
interest in Aviation Corporation of the Amer- 
icas, in addition to the $25,000 referred to in 
paragraph five. 

“Our Directors are delighted -that we are to 
be associated with your firm in the development 
of air transportation on the West Coast of 
South America, and we look forward to a most 
pleasant and profitable relationship. 

“We would appreciate your advising us if this 
letter, in connection with yours of August 3ist, 
covers your understanding of our arrangement. 

Yours very truly, 
AVIATION CORPORATION 
OF THE AMERICAS 
By J.T. Trippe, 
Vice President.”’ 

’ The award of this contract was protested by 
the low bidder (American International Air- 
ways, Inc.), which protest was denied after the 
Attorney General rendered an opinion sustain- 
he a legality of the award. See 36 Ops. Atty. 

en. 33. 
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factorily perform the service to the best ad- 
vantage of the government. In making the 
award, the Postmaster stated, inter alia: 


“This is the most important air mail 
contract that has as yet been awarded. 
Its Importance goes not alone to the 
financial ability of the bidders but more 
directly and to a far greater degree to 
their proven and recognized capacity for 
performing the service contemplated. 

“The Pan American company has filed 
evidence of extensive preparation for the 
operation of an air mail route through 
the countries with which arrangements 
are necessary. It has had this particular 
service in view for the last two years and 
has for that length of time been conduct- 
ing negotiations and perfecting arrange- 
ments for the carrying on of the service 
if in the fullness of time it should be 
awarded the contract for it. It has the 
required franchises under which to operate 
in the countries to be served and over 
which the line passes. It is indeed oper- 
ating through subsidiary companies al- 
ready in existence over a considerable 
portion of the route under consideration. 
In addition to this it will have the benefit 
of all the facilities of the Grace Line of 
steamers now operating a firmly estab- 
lished service by sea along the whole line 
of the proposed air mail route. 

kk Ok 

“IT would repeat that the contract in 
question is for a route most difficult to 
serve but at the same time of very great 
and far-reaching importance not only to 
the public but to the whole future of 
transportation by air. Failure would be 
a serious blow to the prestige of Ameri- 
can aeronautical enterprise.” 


Panagra commenced operations under 
this contract on July 12, 1929, and later, on 
October 12, 1929, inaugurated operations 
from Santiago to Buenos Aires after the 
route was ordered extended by the Post- 
master General in August, 1929. 


Until November of 1929 operations on 
Panagra’s routes as far south as Guayaquil, 
Ecuador, were conducted by aircraft and 
personnel of Pan American because Panagra 
had not until that time secured operating 
rights in Columbia in its own name. By 
the end of 1929, Pan American’s routes 
having been extended by the Postmaster 
General, it was operating regular service 
along the north coast of South America to 
Paramaribo, Dutch Guiana. 

® See a newspaper account of 10-day inaugural 


flight, Buenos Aires to Miami, Chicago Daily 
News, October 18th-November 1, 1929. See, too, 
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The joinder of Pan American and Grace, 
with their complementary resources, in the 
formation of Panagra to establish Ameri- 
can air transportation on the west coast of 
South America was of decisive importance 
to the Postmaster General in awarding to 
Panagra the United States Mail contract 
for the west coast route. Such a contract 
was the umbilical cord of any proposed 
American flag international air operations 
in South America, without which they could 
not long survive. It is beyond peradven- 
ture that the successful inauguration of an 
international air transportation system in 
South America, with the flying equipment 
then available, with no airfields or ground 
facilities but what defendants supplied or 
arranged themselves, with only the air to 
fly in and the ground to land on, was in the 
truest sense a pioneering endeavor.® The 
technical and physical resources possessed 
by each of the defendants, together with 
the financial and diplomatic assistance ren- 
dered by this government, were pooled to 
facilitate the success of Panagra, the Amer- 
ican entry on the west coast of South 
America. 


[Acquisition of NYRBA| 


In September, 1930, Pan American ac- 
quired the assets of New York, Rio & 
Buenos Aires Line, Inc. (NYRBA), an 
American company which had been formed 
in March, 1929, by persons independent of 
Pan American and Grace with the purpose 
of operating an airline service under mai! 
contracts obtained in South America, from 
Miami through the Caribbean, and down 
the north and east coasts of South America 
to Buenos Aires, 2nd across the Andes to 
Santiago, Chile. 


The key to the successful maintenance of 
an American airline in Latin America was 
a United States Post Office mail contract, 
without which a company could operate 
only at a heavy loss. The joint company 
(Peruvian Airways) which preceded Panagra 
operated at a loss on the west coast prior 
to the awarding of the contract to Panagra 
for that route. Pan American had insti- 
tuted competitive services on the east coast 
with NYRBA prior to September, 1930, 
without the benefit of a United States mail 
contract for that route and it too, as well 
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as NYRBA, sustained heavy losses amount- 
ing to about $40,000 a month. It neverthe- 
less so operated in order to put itself in 
position to compete with NYRBA in bid- 
ding for a proposed United States mail 
contract for the east coast route, NYRBA 
had two wholly owned subsidiaries, Trimo- 
tor Safety Airways, Inc. and NYRBA do 
Brasil, and together they had secured 
contracts from the governments of Argen- 
tina, Brazil, Uruguay, Chile and Venezuela, 
for the carriage of mail from those coun- 
tries north to the United States. These 
contracts were at considerably lower rates 
of pay than those awarded by our Post 
Office Department, and because of the 
scheme of its contracts, it created a prob- 
lem for the Post Office Department with 
possible embarrassment with countries oft 
tixee west coast of South America who con- 
tracted with Panagra. ‘The situation also 
created a problem with respect to the award 
of a satisfactory mail contract if there was 
to be competitive bidding between NYRBA 
and Pan American. The Postmaster Gen- 
eral determined not to advertise for an 
airmail route down the east coast of South 
America from Paramaribo unless some sat- 
isfactory arrangement could be made be- 
tween Pan American and NYRBA, and 
apparently suggested that the two com- 
panies merge. Pan American was con- 
cerned about possible antitrust implications 
in the proposed merger and sought advice 
and “clearance” from the Department of 
Justice. 


In a memorandum to that department 
dated July 18, 1930, Pan American set forth 
the details of the proposed acquisition of all 
of the assets of NYRBA, the competitive 
situation between the two companies, as 
well as with respect to foreign airlines in 
the area, and also as regards competition 
from steamships along the proposed route. 
Pan American demonstrated the economic 
impossibility of continued competition be- 
tween itself and NYRBA on the same 
route without an air mail contract from the 
United States Post Office, and that it was 
the policy of the Post Office Department 
not to subsidize two contractors in South 
America for the same route. Pan Ameri- 
can pointed to the diplomatic and financial 
assistance given to its foreign competitors 
by the French, English and German gov- 
ernments, and that effective similar as- 
sistance from the State Department could 
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be rendered to only one American operator 
in the same area. In this memorandum 
Pan American disclosed its interest in 
Panagra, indicating that Panagra was part 
of the Pan American system, and also that 
the assets of NYRBA included NYRBA’s 
wholly owned subsidiaries. 


Pan American made a persuasive argu- 
ment to indicate that the acquisition would 
be of substantial benefit to the public, and 
was of particular interest to the Post Office 
Department, the Department of Commerce, 
and to the State, War and Navy Depart- 
ments as wells On August 1, 1930, the 
Department of Justice responded, inter alia, 
as follows: “Upon the basis of the infor- 
mation thus furnished the Department does 
not at the present time deem that any 
action by it would be warranted if the pro- 
posed acquisition should be effected. This, 
however, cannot under the law limit the 
full freedom of the Department to take such 
later action as future developments, fur- 
ther information or a subsequent considera- 
tion of the questions involved may in its 
judgment warrant.” 


Pan American made no mention of its 
earlier agreements, first oral and then writ- 
ten, with regard to its purchase of control 
of SCADTA, the acquisition of 84% of 
whose stock was thereafter completed in 
April, 1931. It claims that both the oral 
and written agreements were required by 
the seller to be kept strictly confidential 
until the sale was completed, and that Pan 
American adhered to that condition, dis- 
closing it, one of its officers testified many 
years later, only to the Secretary of State 
on a personal and confidential basis. What 
effect disclosure of its impending acquisi- 
tion of SCADTA may have had on Pan 
American’s application'for “clearance” from 
the Department of Justice we can only 
speculate. 


As we said above, Pan American did ac- 
quire the assets of NYRBA in September, 
1930, together with the stock of NYRBA 
do Brasil as contemplated in its memo- 
randum to the Department of Justice, and 
in October, 1930, the name of that sub- 
sidiary was changed to Panair do Brasil. 
(In 1935, Pan American secured its own 
operating concession from Brazil and then 
reduced its stock in Panair do Brasil to 
58%, and again in 1947 to 48%. In 1940 
SCADTA merged with another Colombian 
airline and the name was changed to 
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AVIANCA. Pan American received 64% 
of the stock of AVIANCA, which was re- 
duced in 1945 to 48% and as of 1954 it 
owned 38% of AVIANCA. The 1940 merger 
was precipitated by the Colombian govern- 
ment which passed a law in that year re- 
quiring the majority of SCADTA stock to 
be owned by Colombian Nationals. How it 
disposed of its stock and to whom, and 
what the relationship was or is, was not 
disclosed by the evidence.) 


On September 24, 1930, the Postmaster 
General awarded to Pan American a con- 
tract for a route from Paramaribo down 
the east coast to Santos, Brazil, with an 
option to extend the route to Buenos Aires. 
Pan American inaugurated service to Buenos 
Aires under this contract in 1931, 


[Completion of Pan-American Routes] 


This last extension of Pan American’s 
east coast route rounded out the United 
States air mail service throughout South 
America. The entire northern and eastern 
part, and the northern portion of the west- 
ern part from Miami to the Canal Zone 
were operated by Pan American, and the 
southern portion of the western part from 
the Canal down the west coast and across 
the Andes operated by Panagra. 


In August, 1931, Pan American organized 
UMCA, a Delaware corporation, to which 
was assigned a concession theretofore 
granted by the Colombian government to 
one of its nationals for a route between 
Medellin, Colombia, and Panama. The 
concession required as a condition that the 
proposed airline become associated with an 
American compatiy to be approved by the 
Colombian government. The assignment to 
UMCA, in which Pan American acquired a 
75% voting interest, was approved by the 
Colombian government and UMCA com- 
menced operations in July, 1932. (In 1947 
Pan American acquired all of the stock, 
which it retains to this day. In 1948 Pan 
American sought approval from the C. A. B. 
of its proposal to acquire all of the assets 
of UMCA and, though the hearing exain- 
iner recommended it, the C. A. B. has never 
acted on the recommendation, In 1959 
UMCA applied for leave of the C. A. B. to 
abandon its certificated operations.) 

Pan American and Panagra merely had 
landing rights in Colombia along their in- 


ternational routes at this time. The acquisi- 
tion of UMCA enabled Pan American to 
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carry traffic into Colombia, which was one 
of the reasons for its acquisition and, addi- 
tionally, Pan American considered this 
route as a link in a possible short-cut route 
across South America to Buenos Aires and 
Rio de Janeiro. SCADTA had a monopoly 
in the carriage of Colombian mail and a 
virtual monopoly for all intra-Colombian 
traffic, partly because of the air policy of 
the Colombian government and partly be- 
cause of a tripartite agreement among Pan 
American, Panagra and SCADTA, where- 
under SCADTA withdrew from operations 
into Ecuador in competition with Panagra 
and withdrew its opposition to the efforts 
of Pan American and Panagra to acquire 
landing rights in Colombia. In return Pan 
American and Panagra agreed not to press 
for rights to operate within Colombia, 


[Panagra Acquisitions] 


Tn 1934 Panagra formed a Peruvian com- 
pany, Aerovias Peruanas, in order to pro- 


tect its position in that country. At the 
same time the original joint company, 
Peruvian Airways, was dissolved. After 


about four years of very strong competition 
between Panagra, and its Peruvian subsid- 
iary on the one hand, and Faucett Aviation 
Company, the leading Peruvian company, 
on the other hand, with both sides sustain- 
ing heavy losses, Panagra and Faucett 
reached an agreement whereby Panagra’s 
subsidiary withdrew from all operations in 
Peru, and Panagra acquired 20% of the 
stock of Faucett. Panagra’s local service 
in Peru was to be limited to that incident 
to its international itinerary and its tariffs 
for such local service was to be based upon 
its international rates, which would eftec- 
tively maintain a differential between its 
fares and those charged by Faucett. Fau- 
cett was thereafter to confine its activities 
to local service within Peru and to refrain 
from entering into any connection with any 
international company without the con- 
sent of Panagra. 

In 1944 Panagra submitted this agree- 
ment to the C. A. B. for its approval, In 
1949 the C, A. B. disapproved the above 
provisions which were accordingly cancelled 
by Panagra and Faucett. Today Panagra’s 
stock ownership in Faucett amounts to 
about 19%. A law passed by the Peruvian 
government in 1949 effected a suspension 
of Panagra’s rights to carry local traffic 
(cabotage) along its international route. 
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Panagra re-established their local services 
in Peru within their international lines in 
1952, after agreeing with Faucett, in con- 
sideration of the latter’s not epposing such 
re-establishment, to calculate its rates for 
such local service on the basis of its inter- 
national rates, and not to advertise within 
Peru, such local services. 


At the instigation of the State Depart- 
ment and in cooperation with other federal 
agencies, Panagra in 1941 acquired a stock 
interest in a Bolivian airline, Lloyd Aeros 
Bolivianos (LAB) and entered into a man- 
agement agreement to manage that line. 
This acquisition was pursuant to this coun- 
try’s de-Germanization program with re- 
spect to South American airlines. Panagra’s 
stock interest in this company amounts to 
about 21% today.” 


The prime objective of the defendant air- 
lines in the first decade of operations was 
to secure and solidify the position of their 
main international trunk lines throughout 
the countries in South America through 
which they ran. They considered the main- 
tenance of local subsidiaries essential to 
that end and the bulwark of their inter- 
national links. Through these lines they 
sought to obtain the good will of the na- 
tionals of these countries and the coopera- 
tion of local governments. They also served 
as feeder lines for their through routes and 
as the instrumentalities through which they 
could secure from the local governments 
the rights to carry local traffic along the 
points of the international lines. These 
subsidiaries served also as a wedge whereby 
defendants could successfully oppose the 
efforts of local national companies that 
sought to secure monopolies within their 
own countries. It was a costly and losing 
proposition, however, to maintain these sub- 
sidiaries. It was more economical and ulti- 
mately more advantageous to acquire a 
stock interest in an influential national 
company. 


Conclusions Re Conspiracy 


The acquisitions, alleged predatory prac- 
tices,” division of territories” and agree- 
ments with competitors have long been 
known to this government, and there is no 
dispute as to the facts and surrounding cir- 
cumstances. The dispute relates to the 


77To complete the picture, Pan American 
also owns today, some 30% of the stock of a 
Venezuelan airline, AVENSA. 
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inferences which we are asked to draw from 
the evidence. The argument for the infer- 
ence of conspiracy is appealing to a mind 
bent on finding conspiracy. 


From the outset, both Grace and Pan 
American had to fully appreciate the dan- 
gers of competition between themselves for 
the air mail contract about to be advertised 
for the west coast route, Neither of them 
might get it, or one could succeed but 
probably at a prohibitively low bid. They 
also must have realized that conflicts would 
afise in their partnership. 


Grace was aware of the competitive po- 
tential of air transportation with its large 
steamship investments. So was Pan Amer- 
ican aware of potential competition, but its 
ambitions were far more extensive than 
Grace’s in air transportation at that time. 
Pan American sought to extend its system 
throughout Latin America. It could not 
do so without all of the mail contracts to 
be awarded. Grace’s interest was con- 
fined to the west coast of South America 
where it was strongly established, and that 
was the only area where it faced competi- 
tion from an airline. The award of a Post 
Office contract for each sector of South 
America, in effect, assured the American 
contractor of a monopoly in that sector 
insofar as Amer‘san flag operations were 
concerned, and the invaluable assistance of 
the State Department and Post Office De- 
partment in the carrier’s relations with the 
countries along its route. 


By joining with each other in a joint 
venture on the west coast, Grace on the 
one hand would be assured against the en- 
try of an independent American airline 
competitor into its west coast domain, and 
gain time to acquire the experience and 
know-how of this new industry, and one 
day perhaps to succeed to complete domina- 
tion of the joint company. Pan American 
on the other hand would be substantially 
free from American flag competition in the 
rest of Latin America. Their method of 
organization of the joint company appears 
calculated to give each negative control of 
the company to insure against the possible 
treachery of the other to expand the opera- 
tions of the company in competition with 
their respective independent lines, and their 


1 See discussion infra, page 65 et seq. 
See discussion infra, page 29 et seq. 
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divisions of operational and agency func- 
tions of Panagra was similar added protection. 

Each of these two defendants occupied a 
strong bargaining position. They needed 
the attributes of each other in the operation 
of an airline on the west coast, and they 
feared the consequences of each other’s op- 
position. Together they were an irresistible 
combination bidder to the Post Office De- 
partment. Their combined interests on the 
west coast could insure the greatest pos- 
sibilities for the success of an American 
carrier in that area, and at the same time 
protect their independent systems from the 
competition of such carrier. An agreement 
to divide the territory of operations be- 
tween the two air carriers is consistent 
with such a design, and it is equally con- 
sistent for Grace to have agreed not to seek 
to extend their joint company to the United 
States in competition with Pan American. 


The conspiracy theory is appealing, be- 
cause if it were found to be the fact a 
court of equity would not hesitate to order 
both defendants to divest themselves of 
their interest in Panagra, and to thereby 
definitely rectify an unhealthy situation that 
exists in the South American phase of Amer- 
ican aviation, attributable to Pan American 
and Grace’s joint ownership. Pan American- 
Matson-Inter-Island Contract, 3 C. A. B. 540, 
548; Panagra Terminal Investigation, 4 
C. A. B. 670, 678; Latin American Air Serv- 
ice Case, supra, at 914. See, too, discussion 
infra, page 45 et seg. re C. A. B. litigation. 


[Absence of Conspiracy]: 


We have carefully considered all of the 
evidence relating to the conspiracy charge 
and, in our opinion, no such conspiracy 
existed between Grace and Pan American. 
The only agreement we can find that ap- 
proaches conspiracy is their understanding 
that Pan American and Panagra were not 
to parallel each other’s routes. In our 
opinion this was not a conspiracy to monopo- 
lize and restrain trade and commerce. 


The defendants’ dominant position in 
South America which they enjoy today, 
and have over the years, may be explained 
in simple terms without unlawful implica- 
tions: Pan American and Panagra got 
there first as American flag carriers (dis- 
counting NYRBA) by virtue of the for- 
eign airmail contracts of the first decade 
and, since under the aegis and control of the 
C. A. B. and the President with respect to 
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the certification of additional carriers since 
1938, have enjoyed the South American 
market, so far as American flag carriers 
are concerned, exclusively until the start 
of operations by Braniff in 1948. 


For approximately 20 years these two 
defendants were the sole American entries 
in South America and as such had exclu- 
sive claim to such aid that could be ex- 
pected from this government in solidifying 
their position to the advantage of this coun- 
try. They built up their services and good 
will correspondingly. And if it were not 
for the action of Pan American in sup- 
pressing Panagra’s extension to the United 
States, they would in all probability re- 
main the only two American carriers in 
South America. At the time of Braniff’s 
certification, at the end of World War II 
there was expected a significant increase in 
trafic sufficient to support a third carrier 
in the South American market. That 
trafic has not materialized. Moreover, for- 
eign competition has increased. Cf. New 
York-Balboa Through Service, Reopened, 
supra (concurring opinion). 

Prior to 1938 there was no legislation 
regulating commercial aviation. The C. A. A. 
makes express provision for the approval 
by the C. A. B. of mergers, acquisitions and 
all manner of agreements between air car- 
riers with antitrust immunity. 49 U.S. C. 
§§ 488, 492, 494. The absence of such leg- 
islation in the experimental stage of in- 
ternational aviation did not obviate the 
necessity for such action in that period by 
carriers within the framework of the antitrust 
laws. The experience gained between 1928 
and 1938 must have emphasized the need there- 
for. Defendants’ acquisitions and agree- 
ments among themselves and with foreign 
airlines may well have been approved by 
the C. A. B. were it then in existence. We 
find substantial reasons and circumstances 
then extant that might have justified such 
approval. Under the circumstances, we 
feel constrained to accept those consistent 
with innocence from among the equivocal 
inferences permissible from the evidence 
presented. 


[Advantages and Objectives of Joinder] 


The joinder of Grace and Pan American 
of their complementary facilities was a 
natural _and mutually advantageous com- 
bination, and an economically sound arrange- 
ment for the establishment and successful 
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development of American commercial avia- 
tion on the west coast of South Amer- 
ica, Grace had the established branches and 
agencies on the west coast and all the fa- 
cilities used in connection with the opera- 
tions of the steamship line that could be 
used to such advantage in connection with 
the new airline operation. Grace also had 
widespread commercial contacts, a_ fre- 
spected trade name and considerable influ- 
ence in the countries along the proposed 
route, Pan American was further advanced 
than any other American company in the 
carriage of foreign air mail, and had the 
technical aviation skill which Grace lacked 
at that time. The union of their physical 
and technical resources assured the maxi- 
mum possibilities of success in instituting 
and carrying on a pioneering venture, use- 
ful to the community which did not there- 
tofore exist. Umited States v. Addyston Pipe 
& Steel Co., 85 Fed. 271, 280 (6th Cir., 1898), 
mod fied and aff'd 175 U. S. 211. 

Grace’s principal interest at the time was 
in transportation. Its interest in a new 
technique of transportation which to a large 
degree was most surely to generate its own 
traffic is readily understandable quite apart 
from consideration of the threat of competi- 
tion with its steamships. Grace recognized 
the potential of air transportation i the 
commercial development of the South 
American countries in which it had exten- 
sive investments, and it had a great deal to 
offer to enhance that development. We 
cannot, from the evidence adduced, make 
out an unlawful intent to restrain aviation 
competition in the Grace participation in the 
formation of Panagra, and the history of 
Grace’s activity in the affairs of Panagra 
preponderatingly demonstrates that it fos- 
tered and fought for Panagra development 
and expansion. To be sure, Grace sought 
continuously to control the management of 
Panagra, and its efforts were crowned with 
success in 1939, Its desire to contro] the 
management can as readily be explained as 
an aggressive business instinct, intensified 
in the light of the conflicting, containing 
attitude of Pan American, as well as from 
the standpoint of its asserted attempt to 
monopolize all transportation on the west 
coast. We are buttressed in our choice of 
the former in that the record before us fails 


Cf. New York-Balboa Case, Order N 
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to disclose any antitrust violations on the 
part of Grace vis-a-vis Panagra, unless it 
be per se violative of the Sherman Act for 
Grace to own the stock that it does in that 
company. We will defer discussion of that 
issue to later in this opinion. 


Clearly, Grace did not contemplate join- 
ing in the venture as a mere investor, 
though the terms of its agreement with Pan 
American as disclosed in the two letters, 
supra, did not contemplate that it would 
actively manage the line. The question of 
its ascendency to that management, since 
it occurred in 1939 subsequent to the crea- 
tion of the C. A. B., is one that the C. A. B. 
has always been in a position to remedy 
if it in fact is in contravention of the 
C. A. A. §408(b) (49 U. S. C. 488(b)).* 
The apparent reluctance of that body to 
entertain the issue probably is rooted in 
dilemma. If Grace were divested of the 
management Pan American would succeed 
thereto. The progression would be from 
merely theoretical to further and more com- 
plete actual restraint and suppression. If 
Pan American is ordered to divest itself of 
Panagra the question of Grace manage- 
ment of Panagra may then be disposed of 
by the C. A. B. 


Division of Territories 


Consideration of the defendants’ agree- 
ment or understanding with respect to the 
respective spheres of operations for the two 
airlines, when viewed in the light of the 
conditions under which they undertook, as 
foreigners, to establish an American system 
of international aviation in South America, 
the policy of this government and its stake 
in fostering their efforts, and the dedication 
of public monies involved,“ as well as the 
relation of the parties one to the other and 
the nature of the industry itself, compels 
the conclusion on our part that it involved 
no violation of the antitrust laws. 


The defendant airlines had to be self- 
contained enterprises involving large amounts 
of fixed capital outlay for facilities that 
would normally be made available to them 
in this country by governmental authorities. 
They had to build their own landing fields, 
provide their own meteorological service, 
and maintain their own communications 


4 For example, between 1947 and 1958 the 
government gave Pan American $61,480,000; 
Panagra $13,925,000 and Braniff $15,461,000 by 
way of pure subsidy. 
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system, and in connection with building up 
operating and traffic organizations they of 
course had to maintain offices in all of these 
countries and establish good will with the 
governments and peoples through whose 
territory the lines must pass. And in addi- 
tion to technical and equipment problems 
they contended with substantial competition 
for the available traffic from foreign lines 
that had established themselves before the 
defendants and who were maneuvering for 
monopoly concessions that would have pre- 
cluded defendants from their markets. The 
State Department actively assisted defend- 
ants in defeating the foreign company de- 
signs for monopoly concessions and in 
securing American operating rights along 
their routes. The contracts awarded by the 
Post Office Department defined the inter- 
national route of the contractor, and so to 
a large extent defined the area of develop- 
ment and expansion of any such contractor. 
The Post Office policy during the years 
1928 to 1938 was to award but one con- 
tract for each route, in effect to subsidize 
one American carrier in a particular sector. 
The ideal route pattern as envisaged by 
the C. A. B. today is to have two carriers, 
Pan American and a merged “Panagra- 
Braniff,’ and the only difference from that 
existing prior to Braniff’s entry would be 
the extension of “Panagra-Braniff” to the 
United States. Competition among Ameri- 
can carriers under the policy of the Post 
Office Department under the foreign mail 
contracts, was economically impossible, and 
most likely detrimental to the sound develop- 
ment of American flag service, which would 
have complicated or embarrassed the effec- 
tive rendition of diplomatic assistance from 
the State Department, and actually cause 
a waste of public monies. Competition be- 
tween Panagra and Pan American certainly 
was not encouraged by this government. 
On the contrary, there appears to emerge 
from the evidence presented a definite policy 
of the government approving a sort of 
“zoning” for the operations of the American 
international carriers in the nature of east 
and west coast spheres as was ultimately 
arranged between Pan American and Panagra. 
Agreement not to parallel each other’s serv- 
ice in South America seems perfectly con- 
sistent with the air transportation policy 
of this country in those formative years. 
It is only with respect to the northern ex- 
tension of both lines to the United States 
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that restraint of competition between Pan 
American and Panagra whether by agree- 
ment or unilateral action, in our opinion, 
falls under the condemnation of the anti- 
trust laws. This relates primarily or wholly 
to the question of Panagra’s extension to a 
United States terminal. 


[When Territories Allocated] 


There is no doubt that defendants came 
to agree upon a division of territories; the 
dispute relates to when such agreement 
came about and what its details were. Pan 
American says that it and Grace reached 
agreement prior to the formation of Panagra 
that Panagra was to operate only on the 
west coast of South America from the 
Canal Zone to Valparaiso, Chile, and that 
was to be the entire extent of its operations. 
Pan American was to conduct operations 
throughout the rest of South America, in- 
cluding operations within the interior of 
South American countries, as well as its 
other services in the Carribbean and Central 
America, and between the United States 
and the Canal Zone, for which areas it had 
already secured the United States mail 
contracts. By reason of the mail contract 
ultimately awarded to Panagra, its terminal 
in Chile was changed to Santiago, and the 
scope of Panagra operations was extended 
to Buenos Aires and Montevideo. The gov- 
ernment apparently accepts Pan American’s 
version of the agreement. 


Grace on the other hand contends that 
their territorial agreement was entered into 
after Panagra’s formation and was, in gen- 
eral terms, to the effect that Panagra was 
to operate on the west coast and in all the 
countries of the west coast through which 
its international mail line ran, as well as 
over the Andes to Buenos Aires and Monte- 
video, and that there was no intention one 
way or the other contemplated mutually by 
them with respect to possible extension of 
Panagra’s line to the United States. As for 
pre-Panagra agreement, Grace says that it 
was merely to combine their efforts, talents 
and resources in a jointly owned company 
to operate an air transportation service on 
the west coast, and specifically, to bid on 
the proposed mail contract for that west 
coast route. Grace contends that it was 
only in November, 1929, after Panagra’s 
route had been extended by the Postmaster 
General at its request, to Buenos Aires, that 
any detail was added to their east coast- 
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west coast understanding, and this concerned 
Panagra operations in the Argentine. 


[Conformance to Agreement] 


Pan American had organized an Argentine 
subsidiary (ALAS) in June, 1929, to oper- 
ate locally in Argentina to give it legal 
standing there, and to develop cabotage 
business for Pan American’s operations. 
Because of the operations of this subsidiary, 
ALAS, Panagra and Pan American reached 
an understanding whereby Pan American 
and ALAS had the exclusive right to Argen- 
tine traffic throughout that republic with 
the exception of that traffic between the 
points on Panagra’s route—between Buenos 
Aires and Mendoza, Panagra had exclusive 
right, and between Buenos Aires and Monte- 


video, Panagra would compete with ALAS.: 


The understanding was again given sub- 
stance after Pan American had acquired 
NYRBA, when in September, 1930, ALAS 
made some flights to Santiago from Buenos 
Aires, parallel to Panagra’s route. Pan 
American put a stop to these flights when 
Grace complained. 


Their agreement with respect to the 
Argentine figured again in the development 
of Panagra in 1935 when Pan American 
finally consented to Panagra operating a 
service from Tacna, Peru, to La Paz, Bolivia, 
on condition that there would result no 
prejudice to the arrangements or under- 
standing relating to the traffic interests of 
Panagra in Argentina. This question arose 
because the Bolivia operations were sought 
by Panagra as a prerequisite to its institut- 
ing an alternate route to Buenos Aires 
through Bolivia and several Argentine cities. 
Panagra instituted such af alternate route 
to Buenos Aires in 1937. Pan Américan 
withheld its consent to that alternate route 
hoping to get Panagra to pay for a portion 
of the expense of its acquiring NYRBA, 
because NYRBA supposedly had incurred 
expenses in developing part of the route 
over which the new alternate route of 
Panagra’s passed. No payment was ever 
made. 

In early 1937 Panagra, at the invitation 
of the Colombian president, wanted to divert 
its international line into interior cities of 
Colombia, viz., Cali and Medellin. SCADTA 
had opposed this deviation and, in addition, 
threatened to extend its own line to Ecuador 


% After the Through Flight Agreement of 
1946, discussed infra, page 50 et seq., Pan Ameri- 
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in competition with Panagra. Pan Amer- 
ican opposed the proposed Medellin stop 
because it would divert traffic from its 
wholly owned subsidiary, UMCA, operat- 
ing between Medellin and Panama. Pana- 
gra agreed to settle for the Cali stop, and 
Pan American helped overcome SCADTA 
opposition thereto, as well as to overcome 
the threatened competition of SCADTA to 
Ecuador. The Cali stop was approved by 
Panagra’s board in January, 1938, Pan 
American’s nominees abstaining.” 

In 1951 Pan American’s subsidiary, Pan- 
air do Brasil, at the instigation of the 
government of Brazil extended its routes 
from Rio to Santiago and Lima. Grace had 
sought to have Panagra apply to extend 
its routes from Lima to Rio some time 
earlier but Pan American would not agree. 


We find that the agreement between the 
defendants as to spheres of operations and 
its evolution was substantially in the manner 
described by Grace. We accept the version 
of Pan American, not as respects mutual 
agreement between it and Grace, but as 
representing its own intentions for the des- 
tiny of Panagra. 


An agreement not to duplicate or parallel 
each other’s service in South America would 
seem to be consistent with the best inter- 
ests of this country in establishing and 
developing American international aviation 
in the years from 1929 to 1938, and it was 
this type of competition from Pan Amer- 
ican, through its subsidiary ALAS, and 
through SCADTA which Pan American 
controlled at the time, against which Grace 
invoked successfully the territorial agree- 
ment. Pan American, through its negative 
control of Panagra was always capable of 
preventing paralleling of its routes by Pana- 
gra, and Pan American over the years has 
in addition successfully delayed or prevented 
within-South America extensions of Panagra 
which. would not have resulted in parallel- 
ing its operations. 

For the purposes of this suit, however, 
we find sufficient basis in the Pan American 
suppression of Panagra efforts to extend 
to a United States terminal upon which to 
predicate our conclusion that.Pan American 
monopolized that sector of commerce be- 
tween the United States and South America 
and between the United States and the 
Canal Zone to warrant relief against it. 


can approved of Panagra’s extension to Medel- 
lin and Bogota, Colombia. 
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Pan American’s Restraints Against 
Panagra 


The thrust of the government’s evidence 
was directed to the alleged monopolization 
or attempted monopolization by Pan Amer- 
ican of air transportation between the United 
States and South America. While it also 
charges monopolization by Grace of air and 
steamship transportation, that charge is 
treated infra, page 61 et seq. 


The market or the “area of effective 
competition” which is the subject matter 
of this inquiry is air transportation between 
the United States and South America, par- 
ticularly the west coast. Whether it should 
include only American flag carriers or all 
carriers is debatable, but to resolve it most 
favorably to the defendants we will treat 
the problem separately and jointly. It would 
seem fair, too, because of the areas involved 
to subdivide, as the government has, sev- 
eral appropriate markets or relevant market 
segments and correlate these to United 
States flag carriers and all carriers. 


[Statistics as to Market] 


In the early 1930’s less than 5% of the 
passengers between the United States and 
South America were carried by air, but 
since 1954 the airlines are handling 80% 
of such traffic. Pan American is the largest 
international airline in the world and in 
1957 flew 3,500,000,000 passenger miles. One- 
third of its business is in Latin America. 


There does not exist a completely accu- 
rate record of statistical data measuring the 
volume of traffic moving by air or sea be- 
tween the United States and South America. 
The available sources developed by different 
agencies of the government and using some- 
what different reporting procedures are those 
prepared by the C. A. B. and the Immigra- 
tion and Naturalization Service (I. N. S.). 
The OD survey of the C. A. B. shows the 
origin and destination of air travellers and 
their complete air journeys; it shows the 
airlines involved in carrying people between 
those points and is limited to passengers 
who fly on commercial airlines in scheduled 
flights and on a revenue basis. It is limited, 
however, to carriers, as far as international 
traffic is concerned, who are certificated by 
the C. A. B. and includes only those pas- 

16 Includes the New England states and the 
states of New York, Pennsylvania, New Jersey, 


Delaware, Maryland, District of Columbia, Vir- 
ginia, North Carolina, South Carolina, Georgia 
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sengers who either entirely or in some part 
of their journey used United States flag 
air carriers. It does not cover passengers 
who travelled out of the United States 
entirely on foreign flag lines. In addition 
it is published for only two months of the 
year, vis., the months of March and Sep- 
tember. In this case the latest one used 
by the government economist was the Sep- 
tember, 1957, survey. 


The other source of statistical informa- 
tion is the I, N. S. series. This information 
does cover foreign flag carriers but it 
does not provide the name of the carrier 
involved. It makes no distinction between 
passengers who fly on a non-revenue -basis 
or on non-scheduled flights or in non-com- 
mercial planes. It does not include passengers 
in a military class. Its total statistics, 
therefore, are larger than the comparable 
statistics for the United States flag car- 
riers as collected by the C. A. B. and there- 
fore are more advantageous to the defendants 
if those statistics are used exclusively. 


We find that by the use of both, a rea- 
sonably reliable picture of the relative posi- 
tions of Pan American and Panagra is 
reflected and their relative participation in 
the traffic shown. 


From these statistics it is obvious that 
Pan American and Panagra have retained 
a very high degree of dominance over other 
United States flag airlines in the transpor- 
tation of passengers between the United 
States and South America. In fact they 
have either together or separately partici- 
pated in the movement of from 75% to 88% 
of the passengers who used United States 
flag airlines between the United States and 
South America during the period 1950-1957. 


With respect to stich journeys between 
points of origin (or destination) in 16 
eastern states” and South America, Pan 
American and Panagra have participated 
in carrying from 88% to 96% of the pas- 
sengers during 1950-1957. 

Panagra is the dominant United States 
flag airline participating (almost entirely 
with Pan American) in the movement of 
passengers between the United States and 
points in western South America (western 
Colombia, Ecuador, Peru, Bolivia, Chile 
and Argentina, other than Buenos Aires). 
and Florida. It is estimated that this area ac 


counts for about two-thirds of the United States- 
South American passenger traffic. 


1 69,941 


77736 


During the 1950-1957 period Panagra car- 
ried between 79% and 86% of this traffic 
and from 84% to 93% of the eastern United 
States, western South America traffic. 


Pan American is the dominant United 
States flag carrier participating in the trans- 
portation of passengers between the United 
States and eastern South America (eastern 
Colombia, Venezuela, the Guianas, Surinam, 
Brazil, Paraguay and Uruguay). Without 
any participation by Panagra it accounted 
for 66% to 85% of this traffic and between 
84% to 95% of the eastern United States- 
eastern South America traffic during the 
1950-1957 period. 


Both lines, Panagra and Pan American, 
fly to Buenos Aires by separate routes 


(Panagra via western South America and. 


Pan American by eastern South America) 
and are obviously competitive in that cate- 
gory. Together they have accounted for 
92% of all the passengers carried by United 
States flag airlines between the United 
States and Buenos Aires, and 94% of such 
traffic between eastern United States and 
Buenos Aires during the 1950-1957 period. 
During this period Panagra (in participa- 
tion primarily with Pan American) carried 
more than one-half and Pan American (with 
no Panagra participation) carried two-fifths 
of the United States-Buenos Aires traffic 
on United States flag lines. 


Using the IJ. N. S. statistics so as to 
round out the picture and include the 
foreign flag carriers, we find that Pan 
American and Panagra have participated 
in the transportation of approximately 50% 
of the total number of passengers travelling 
by air between the United States and 
South America on United States flag and 
foreign flag carriers during the period from 
1952-1957. Approximately one-sixth of the 
total traffic was carried by other United 
States flag carriers and about one-third 
was accounted for by foreign flag carriers 
in this period. 


[Dominance of Pan American 
and Panagra] 


The dominance of Pan American and 
Panagra in the United States-South Amer- 
ica trafic market is obvious since the traffic 
that was not carried by Pan American and 
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Panagra (approximately 50% of the total) 
was divided among at least ten” other air- 
lines, 7. e., eight foreign flag carriers and 
two other United States flag carriers. In 
this connection, too, it should be observed 
that two of the foreign flag carriers, Avianca 
and Avensa, that carry passengers between 
the United States and South America are 
“affiliates” of Pan American, «7 e., Pan 
American owns a substantial minority share 
of their outstanding stock. 


The I. N. S. statistics show that with 
respect to passenger traffic between the 
United States and the four western South 
American countries (Ecuador, Peru, Bolivia 
and Chile), Panagra participated in carry- 
ing almost 75% of the total traffic in the 
1952-1956 period and about one-half of the 
total in 1957, Between the United States _ 
and the seven eastern South American 
countries (Venezuela, Brazil, British Guiana, 
French Guiana, Surinam, Paraguay and 
Uruguay), Pan American alone accounted 
for about two-fifths of the total trafhe dur- 
ing the period from 1952-1957. Between 
the United States and Argentina, Pan 
American and Panagra shared better than 
three-quarters of the traffic during the 
1952-1957 period. Between the United 
States and Colombia, Pan American and 
Panagra (each serving different parts of 
that country) accounted for one-third of the 
total traffic in the 1952-1957 period, while 
the foreign flag traffic was three-fifths of 
the total. Elowever, practically all of this 
foreign flag traflic is carried by Avianca. 

Pan American has submitted evidence 
and expert testimony on the relevant mar- 
kets and area of effective competition. 
Some of its statistics, however, include sea 
passenger traffic added to the air traffic, 
thus considerably diluting the percentages 
testified to by the government economist 
and supported by its statistics. This was 
done in a post-trial brief based upon certain 
evidence the government submitted insofar 
as the complaint related to Grace. We 
reject this combination of air and sea traffic 
figures as not close substitutes and not 
truly the same relevant market.® It is 
significant, too, that at the trial Pan Amer- 
ican’s expert witness and employee pro- 
duced no statistics from their own records 
showing the share of air passenger traffic 
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17 According to Pan American there are at 
least 18 foreign airlines operating between the 
United States and South America or Panama. 


1 69,941 


18 Of. Times-Picayune Publishing Co. v. United 
States, 345 U. S. 594, 612 n. 31. 


© 1961, Commerce Clearing House, Inc. 


Number 179—103 
3-23-61 


by Pan American or Panagra in any rele- 
vant market. 


[Presence of Competition] 


Accepting the government’s evidence and 
rejecting Pan American’s as deficient, we 
find that there is and has been for many 
years active substantial competition between 
Pan American and Panagra in the transpor- 
tation of air passengers to the United States 
and South America to a substantial degree 
and that, but for the Pan American sup- 
pression of Panagra, that competition would 
have been much greater. 


Finding, as we do, the existence of such 
competition the next inquiry is whether 
defendant Pan American monopolized or 
attempted to monopolize such trade and 
commerce. We find that it did both. 


[Nature of Restraint] 


We need not discuss alleged violations 
of §1 of the Sherman Act in this part of 
the opinion. We have heretofore found 
no conspiracy between Grace and Pan 
American to restrain or monopolize, and 
we concluded in substance that their original 
joinder was not a combination in restraint 
of trade; we found that their combination 
was a legitimate one with legal ends—to 
foster the development of a new form of 
transportation. That the combination, or 
joint enterprise subsequently developed dif- 
ferences of opinion as to the growth and 
development of their jointly owned com- 
pany does not, in our opinion, operate to 
make their joinder or combination, im limine, 
one in restraint of trade, or their combina- 
tion presently, qua combination, one in 
restraint of trade. 


[Monopolization by Pan American] 


The antitrust restraints that we find here 
requiring judicial remedy were unilaterally 
imposed by Pan American and for that 
reason, if they are illegal at all under the 
Sherman Act it must be under § 2 thereof. 
More specifically, they must constitute monop- 
olization or attempt to monopolize. 

In our opinion. Pan American’s success- 
ful blocking of Panagra’s extension to its 
own terminal in the United States consti- 
tutes an unlawful exercise of the power it 
had to exclude Panagra as a competitor in 
the United States-South American market, 
and to thereby maintain its virtual monopoly 
position over that market at least until the 
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entry thereinto of Braniff in 1948. There- 
after and to date, it remains the dominant 
carrier in that market and maintains its 
power to participate in substantially all 
United States origin or destination traffic 
carried by Panagra through its continued 
suppression of a Panagra-United States 
extension. 


While we were not provided with any 
statistical breakdown of the passenger traf- 
fic carried by air between the United States 
and South America for the years prior to 
1950, it is clear that Pan American and 
Panagra’s share was 83% or better. And 
it is safe to say that prior to 1947 substan- 
tially all such trafic was carried by Pan 
American alone. It was not until then, 
1947, when the C. A. B. approved the 
Through Fl ght Agreement, that Panagra 
planes actually flew beyond the Canal Zone 
to the United States; but then it was only 
in participation with Pan American pur- 
suant to such agreement. 


Since 1938 half of Panagra’s board of 
directors (Grace nominees) sought to file 
a voluntary application with the C. A. B, 
for an extension of Panagra’s routes to the 
United States. Pan American would not 
consent to such action and directed its 
nominees on Panagra’s board accordingly, 
because “it would not be in the interest of 
our stockholders [Pan American  stock- 
holders] for our directors to authorize an 
application by [Panagra] to extend north 
of [the Canal Zone] in competition with 
Pan American.” 


[Grounds for Restriction] 


Pan American has never retreated from 
this position which is predicated upon the 
proposition that Panagra is part of the Pan 
American system; that it (Panagra) was 
so set up to be the west coast link of the 
Pan American system, and that if it were 
permitted to extend to a United States 
terminal its character would be changed to 
that of a competitive carrier. Pan Amer- 
ican has expressed the fear that if Panagra 
were permitted its own route to Miami 
the effect upon Pan American’s service be- 
tween the Canal Zone and Miami would be 
disastrous, because the greater portion of Pan 
American’s traffic between those points on its 
direct flights was traffic destined to or origi- 
nating at points on Panagra’s routes. Gen- 
erally, all through traffic between points on 
Panagra’s west coast route and Miami or other 
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United States cities conveniently reached 
through the Miami gateway would be almost 
wholly diverted from Pan American. The 
same would go for most any west coast traffic 
bound for a United States point conven- 
iently reached from any United States ter- 
minal to which Panagra may be certificated, 
whether it be Miami, New Orleans, New 
York or any other city. 

It is beyond dispute therefore, that Pan 
American blocked Panagra’s independent 
entry into the United States-South Amer- 
ican market in order that it may continue 
to share in substantially all traffic carried 
by Panagra and bound for the United 
States, or originating in the United States 
and bound for points on Panagra’s west 
coast routes. Prior to Braniff’s entry into 
the market (and Delta’s too), and prior to 
the Through Flight operations, Pan Amer- 
ican enjoyed a virtual monopoly of the 
United States-South American market. We 
assume that it had come by that monopoly 
legally however, originally; but we find 
that it maintained that monopoly illegally, 
in contravention of the Sherman Act when 
it utilized its stockholdings and representa~- 
tion thereunder on Panagra’s board of 
directors to frustrate Panagra’s entry into 
the market. Pan American’s justification 
for its blocking actions -is bottomed upon 
a fallacious predicate; -Panagra is not part 
of the Pan American system except to the 
extent that it is reduced to that status 
through the subjugating exercise of Pan 
American’s negative control over its des- 
tiny. Panagra is not a subsidiary of Pan 
American; its co-equal stockholder, Grace, 
never so intended it to be (and never 
intended to be a mere investor in Panagra), 
nor has Panagra’s abstention from inde- 
pendent entry into the United States-South 
American market been the result of con- 
certed action between it and Pan American. 
If Pan American where the majority share- 
holder in Panagra or if Panagra were a 
wholly owned subsidiary of Pan American 
it might make a decisive difference in this 
case. Cf. Report of the Attorney General’s 
National Committee to Study the Antitrust 
Laws (1955), pp. 32-34. If Panagra were 
wholly owned by Pan American we have 
no doubt that its extension to a United 
States terminal would have been effected 
decades ago. 


3% See footnote 14 supra, also Local, Feeder 
and Pick-up Air Bervice Case, 6 C. A. B. 1, 3. 
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Pan American, to be sure, has contributed 
substantially to the success of Panagra 
within the territorial limits to which Pan 
American has permitted its operations. Pan 
American has always considered Panagra 
as part of the Pan American system, and 
its major premise is that its capital invest- 
ment in Panagra was dedicated to a limited 
operation on the west coast from the Canal 
Zone south, 

Panagra, however, is an independent en- 
tity and the dedication of American tax- 
payer money,” without which it could not 
have survived as Pan American so readily 
argues, is paramount to any private invest- 
ment consideration due Pan American. It 
most certainly must have been thought by 
this government that it was subsidizing two 


‘air transportation companies to develop the 


South American markets, each with equal 
opportunities in time to operate to this 
country and not necessarily by parallel routes. 


If the competitive effect of a Panagra 
extension to the United States would have 
been as disastrous as feared by Pan Amer- 
ican, it would have been a genuine issue 
for it to urge before the C. A. B. in opposing 
such extension which that body would have 
to weigh together with the public conven- 
ience and necessity in favor of the extension. 
Pan American then and since-has arrogated 
to itself the function of determining what 
the public convenience and necessity re- 
quires. The economic arguments advanced 
by Pan American to justify its actions in 
preventing Panagra’s extension to the United 
States are irrelevant to the issues of this 
case. Its intentions in excluding Panagra 
from that sector are beyond doubt. 


[Relevant Market} 


While we have discussed the market 
which we find Pan American has monopo- 
lized or attempted so to monopolize, as 
the United States-South American sector of 
air transportation of passengers by all car- 
riers, foreign and American, there is a more 
limited market over which Pan American 
has maintained a more complete monopoly 
and which would appear to be one that 
may be appropriately considered separately. 
That is the United States-Canal Zone. sector 
of air transportation. Under the Civil Aero- 
nautics Act such transportation would be 
deemed “overseas” transportation, as dis- 


© 1961, Commerce Clearing House, Inc. 


Number 179—105 
3-23-61 


tinguished from “foreign” transportation, 
and as such would be reserved exclusively 
to United States flag carriers. Cf. Pan Amer- 
tcan-Matson-Inter-Island Contract, supra. 


Prior to Braniff’s certification and entry 
into this market, Pan American was the 
sole United States carrier therein. Its 
actions in suppressing and thereby exclud- 
ing Panagra from the United States ter- 
minal to which Panagra aspired are equally 
applicable to a consideration of this more 
limited market, and compel the same con- 
clusion of monopoly or attempted monopoly. 


[C. A. B. Authority] 


Pan American argues that under the 
C. A. A. exclusive control over the entry 
into the market is vested in the C. A. B. and 
the President (§§ 401 and 801, 49 U. S. C. 
481 and 601) and that, therefore, it does not 
have power to exclude competitors, 1. e., 
monopoly power. It does not and cannot 
deny, of course, that it has the power to 
and has effectively excluded Panagra from 
the market in question. 


In our opinion, under the circumstances 
of this case Pan American need not have 
the affirmative power to ultimately approve 
Panagra certification for its own route to 
the United States to qualify as a monopolist. 
What Pan American seeks to do is to con- 
found power of admission with power of 
exclusion. It is the exercise of the latter 
that the Sherman Act condemns. 


[Negative Control in Other Cases] 


We would like it clearly understood that 
it is not our opinion that every defendant 
who exercises similar negative control over 
a singie potential competitor and thereby 
excludes such competitor from a relevant 
market necessarily monopolizes thereby. It 
is a. relative concept which can only be 
applicd in a given context. Here, the ex- 
cluded competitor is the most potential of 
a very limited number of competitors and 
one that enjoys a substantial share of the 
relevant market, and in which share the 
exclusionary action of Pan American guar- 
antees it participation. One result is that 
competition between the two for their sig- 
nificant shares of the market is to a sub- 
stantial degree restrained. Other factors 
we considered are the nature of the in- 
dustry, the size and strength of the two 
companies involved, and the limited market 


potential. 
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We feel that the affirmative blocking of 
a Panagra application to the -C. A. B. is 
sufficient under the facts presented to make 
out the violation by Pan American of 
monopolization and that the following his- 
tory of Pan American’s actions gives a 
definitive picture of its 20-year subjugation 
and restraint on Panagra. It will also show 
the attitude of the C. A. B. and its conse- 
quent frustration towards Pan American’s 
antagonistic and purposeful restraint. 


[Proceedings Before C. A. B.] 


We start with 1938, the turning point for 
United States flag international aviation. 
With the enactment of the C. A. A. that 
year the period of foreign airmail contracts 
ended; under the Act mail pay or subsidy 
was to depend, not upon contract, but upon 
the needs of each certificated carrier ir 
contributing to the maintenance and de- 
velopment of air transportation. In accord- 
ance with the objectives set out in §2 (49 
U.S. C. 402) thereof, in sum, to promote 
an economically and technically sound air 
transportation system, the C. A. B. was 
authorized to prescribe the extent of air 
transportation which each certificated car- 
rier may engage in, and to allow for regu- 
lated and economic competition designed 
in part to stimulate research and experi- 
mentation and to induce refinements which 
would inure to the benefit of the foreign 
and domestic commerce, the Postal Service 
and the national defense. 


A policy of regulated competition re- 
placed the “no-parallel” policy of the first 
decade, and with it and the new policy with 
respect to subsidy, it became feasible for 
Panagra to seek to extend its routes to the 
United States. Such an extension would 
give it direct access to one or more of the 
major gateways for through traffic between 
the United States and Latin America and 
was entirely normal and desirable from 
Panagra’s viewpoint as it would then no 
longer be so dependent upon connections 
with Pan American at the Canal Zone for 
onward passage of a large part of its traffic 
travelling between the United States and the 
west coast of South America and Buenos 
Aires. See Panagra Terminal Investigation 
case, supra, at 671. However, such an 
extension of Panagra represented a serious 
competitive threat to Pan American which 
ran counter to the latter’s philosophy that 
it alone should conduct all international 
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commercial air transportation operations 
under the United States flag, a philosophy 
which Pan American unavailingly urged 
upon the C. A. B. whenever competition 
for Pan American was proposed. See e. g., 
American Export Airlines, Inc., Trans-Atlan- 
tic Route Service case, 2 C. A. B. 16; North- 
east Airlines, Inc., North Atlantic Route 
case, supra at 324; Latin American Air Serv- 
ice case, supra at 861, and Hawaiian Airlines, 
Ltd., Hawaiian case, 7 C. A. B. 83, 103. 


Grace’s efforts of 1938 to secure Pan 
American cooperation for a northern exten- 
sion of Panagra resulted in a compromise 
embodied in an agreement dated February 14, 
1939, whereunder Grace nominees succeeded 
to the presidency and management of Pana- 
gra, Pan American promised to provide 
an adequate connecting service between 
Miami and the Canal Zone,” and Grace was 
to cease agitating for the United States 
extension of Panagra. However, in late 
1940 Grace again pressed the question of 
Panagra’s extension because at that time 
American Export Lines was evidencing an 
interest in a New Orleans-Canal Zone serv- 
ice which Grace feared might eventually 
extend down the west coast in competition 
with Panagra. Grace’s suggestion that 
Panagra file an application with the C. A. B. 
for this route was rejected by Pan Amer- 
ican which, incidentally, had already filed 
its own application therefor. Pan American 
further decided that its nominees on the 
Panagra board would not attend any meet- 
ings at which this subject was to be dis- 
cussed. Thereafter, Grace brought the 
matter before the C. A. B. and that body 
ultimately instituted a proceeding which 
became known as Docket 779, the Panagra 
Terminal Investigation. The intermediate 
steps are set out chronologically in the 
C. A. B. opinion in the case as follows: 


“When efforts to secure the filing of an 
application by Panagra failed, Grace, on 
May 3, 1941, filed a petition for leave to 
intervene in the New Orleans case alleging 
that since Panagra was not filing an 
application Grace proposed to file an 
application in its own behalf for a certifi- 
cate for a route between the United 
States and the Canal Zone. Grace was 
granted leave to intervene, but did not 
file an application for a certificate during 
the time that case was pending. 
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“On December 16, 1941, Grace filed a 
petition and complaint, Docket No. 707, 
requesting the Board to institute a pro- 
ceeding pursuant to section 401(h) of the 
Act to alter, amend, and modify Pana- 
gra’s certificate of public convenience and 
necessity so as to make the northern ter- 
minal of its route a point in the United 
States such as Miami or Tampa, Fla., or 
New Orleans. On April 29, 1942, Grace 
filed a second complaint, Docket No. 744, 
requesting the Board to require Pan 
American Airways Corporation, pursuant 
to, section 411 of the Act and sections 7 
and 11 of the Clayton Act, to cease and 
desist from certain matters alleged by 
Grace to be in violation of those sections, 
and to divest itself of its ownership of 
the stock of Panagra to the extent neces- 
sary to divest itself of its present negative 
control of Panagra; and also renewing its 
request in Docket No. 707. 


“No formal steps were taken by the 
Board in connection with the Grace peti- 
tions in Dockets Nos. 707 and 744 until 
September 1942. During this period all 
action in the New Orleans case also was 
postponed under the Board’s policy, an- 
nounced December 12, 1941, of suspend- 
ing further action in all proceedings 
pending before it under sections 401(d) 
and 401(h) of the Act ‘in order that the 
immediate and maximum attention of air 
carriers and their personnel, and that of 
the Civil Aeronautics Board, as well as 
other Government agencies concerned, 
may be available for the most efficient 
discharge of the emergency demands’ 
arising out of the war. 


“However, the Board did explore the 
possibility of working out a voluntary 
settlement of the controversy between 
Pan American and Grace. Numerous 
conferences were held by the Board with 
both parties. Finally, the Board sug- 
gested that the parties enter into an 
agreement under which sufficient shares 
of the two stockholders would be trans- 
ferred to an independent public voting 
trustee or trustees to permit the election 
to the Panagra board of an independent 
director or directors, or under which such 
an independent public director or direc- 
tors might be otherwise appointed, who 
would be able to break the deadlock re- 
sulting from the equal division of the 
ownership of Panagra stock between Pan 
American and Grace. After it became 
apparent that no satisfactory voluntary 
arrangement could be mutually agreed 


FL 


2 Pan American's connecting service was a 
source of much friction between defendants and 
its alleged inadequacy gave rise to threats by 
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service between Miami and the Canal. 
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upon by the parties and that all efforts 
to mediate the differences between them 
would be unsuccessful, the Board, on 
September 10, 1942, * * * [instituted 
Dockets 779) 04. GooA.B. 1670, 6714/2. 


In May, 1944, the C. A. B. dismissed the 
proceeding without reaching the merits of 
the question of the public convenience and 
necessity involved in a Panagra extension. 
The dismissal was on the ground that the 
Board was without power to compel such 
an extension in the absence of a voluntary 
application from Panagra. The Second Cir- 
cuit Court of Appéals, W. R. Grace & Co. 
uv. C. A. B., 154 F. 2d 271 (1946), reversed 
the C. A. B. and remanded the proceeding 
saying: “if Grace * * * could prove 
that the opposition of Pan American * * * 
to Panagra’s applying for an extension was 
due to ‘illegality and fraud’ it would follow 
that this proceeding should be regarded as 
a voluntary application for the extension” 
(pp. 281-82). On June 10, 1946, the Su- 
preme Court granted Pan American’s peti- 
tion for certiorari, 328 U. S, 832. 


In the meantime, in consolidated hear- 
ings, the C. A. B. had been considering a 
number of applications by carriers seeking, 
inter alia, certificates to engage in operations 
between the United States and the Canal 
Zone. The C. A. B. Examiners and its 
Public Counsel reported that while the ex- 
tension of Panagra to a terminal in the 
United States would best serve the public 
interest they considered such recommenda- 
tion to be foreclosed by the decision of the 
Board in Docket 779, and consequently, 
they recommended that routes between the 
United States and the Canal Zone be awarded 
to other carriers. The brief of the Public 
Counsel noted, in substance, that Panagra 
was entitled to a certificate for a United 
States-Canal Zone route which would pro- 
vide the west coast countries in South 
America with the convenience of one-carrier 
service to the United States, but since the 
action of Pan American prevents the recom- 
mendation of the “best possible service, we 
must turn to the next best solution.” W. R. 
Grace & Co. v. C. A. B., supra, p. 282, n. 5. 

Nevertheless, the C. A. B. thereafter 
divided evenly on the question of author- 
izing other carriers to South America and 
for want of a majority, additional services 
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between the United States and the Canal 
Zone also failed. The President thereafter 
directed the Board to provide for the exten- 
sion of an additional carrier to South Amer- 
ica and Braniff was ultimately selected. In 
the course of its opinion the C. A. B. had 
Occasion to say that it had long recognized 
the desirability of a voluntary application 
which would permit a determination by it 
of the question of extending Panagra from 
the Canal Zone to a point in the United 
States, and that if such extension were 
made to Miami or New York, or some 
other point on the eastern seaboard, the 
eastern part of the United States would be 
afforded a fast direct service to the west 
coast of South America and to Buenos 
Aires. The Board declared ‘that Pan Amer- 
ican and Grace, in the public interest, 
“cooperatively should enable Panagra to 
apply for access to the east coast of the 
United States.” Latin American Air Service 
case, supra, at 914. 


Thus, while it is true that the C. A. B. 
has never explicitly stated that it would 
grant an application if one were voluntarily 
presented by Panagra, it is unrealistic to 
suppose that it would not have. We find it 
difficult to conclude otherwise than that the 
Board waited in vain for such an applica- 
tion, or stated differently, for Pan American 
to cease blocking Panagra in the interest of 
the public welfare. 


[Execution of Through Flight Agreement] 


Braniff’s certification was in May, 1946, 
Pan American and Panagra entered into the 
Through Flight Agreement in July, 1946. 
Under this agreement Pan American theo- 
retically charters Panagra planes ou flights 
north of the Canal Zone. Actually, what 
Pan American does is to share with Pana- 
gra in the expenses and profits of such 
flights by Panagra planes flying over Pan 
American’s routes.* After the Board cer- 
tificated Braniff, Panagra was faced with 
two alternatives: (1) to enter into the 
Through Flight Agreement and immedi- 
ately improve its competitive position with 
Braniff, or (2) continue to press for its 
own certificates. Under the latter course 
Grace, on behalf of Panagra, would con- 
tinue the litigation which it had initiated 
before the C. A. B. in 1941 which was then 


ee 


* In 1955 the C. A. B. approved an interchange 
agreement among Pan American, Panagra and 
National Airlines under which Panagra’s planes 
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pending review by the Supreme Court on 
certiorari to the Second Circuit. 

The outcome of the appeal of course 
was uncertain, and assuming it-were favor- 
able to Panagra, the matter would still 
then have to return to the C. A. B. for a 
consideration of the merits of the action. 
Panagra simply could not afford the delay 
which this course of litigation would entail. 
Its economic life hung in the balance. If 
Panagra did not get to the United States, 
at least by way of a through flight inter- 
change agreement with Pan American, and 
if Braniff commenced such operations under 
the authority granted by the Board, Pana- 
gra’s economic position would rapidly de- 
terjorate. Cf. New York-Balboa Through 
Service, Reopened, 18 C. A. B. 501, 505. 


Grace and Panagra succumbed to the 
restraint of Pan American and acquiesced 
in the Through Flight Agreement. The 
C. A. B. approved the agreement in May, 
1947; * it did not approve the suppression 
of Panagra by Pan American in the process 
as Pan American contends. Such approval 
was in no sense necessary to do that which 
was authorized. (See further discussion re 
Pan American’s claim of immunity ifra, 
page 52.) 

The loser of course, as always, was the 
public. Braniff has proved to be an inef- 
fective competitor; the United States share 
of the market has declined; foreign compe- 
tition has increased, and the federal sub- 
sidy has greatly increased. The C. A. B. 
has expressed a fear for the economic 
effects of a successful conclusion of this 
suit by the Attorney General, and the 
emergence aS a consequence of an inde- 
pendent Panagra in South America. New 
York-Balboa Through Service, Reopened, 
supra. It should be noted that in 1957 
Grace, on behalf of Panagra, filed with the 
C. A. B. applications for Panagra’s own 
routes to Miami, New York and to the 
west coast of the United States. Action 
thereon is suspended pending the outcome 
of this suit. 

[Conclusions | 


Pan American has monopolized or at- 
tempted to monopolize the market in issue 


*On November 24, 1947, on Pan American’s 
motion the Supreme Court dismissed the writ 
of certiorari previously granted, as moot. 332 
Wiese Sets 

71In 1946, Pan American’s Latin American 
Division showed a profit of $2 million and in 
1953 it required $11 million subsidy; Panagra in 
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and in the process has seriously restrained 
competition from Panagra and caused the 
creation of a situation that cannot be righted 
so long as it retains the negative control 
that it now possesses over Panagra. 


Pan American’s conceptions of the per- 
petual limited character of Panagra opera- 
tions are now and ever have been based on 
its own unilateral intentions in joining with 
Grace to form a west coast airline. That 
intent, and the economic arguments which 
it has advanced in its brief against Pana- 
gra’s extension to the United States are 
no defense to the monopoly charges sub 
judice. Its economic arguments would have 
been proper to urge before the C. A. B. 
upon hearings on the merits of an appli- 
cation by Panagra for such extension. 
While Pan American’s conduct in prevent- 
ing Panagra from clearing the first hurdle 
for that extension, to wit, presentation of 
an application to the C. A. B., may be 
understandable from a selfish business stand- 
point of one faced with making a choice, 
nevertheless the quandary was of Pan 
American’s own making and its choice was 
unlawful. 


Pan American Immunity 


Pan American asserts that it is immune 
from antitrust violations because the Civil 
Aeronautics Board approved the arrange- 
ments made between it and Grace respect- 
ing the area of Panagra’s operations. It 
points out that in 1947, again in 1950 and 
again in 1955 the C. A. B. approved the 
Through Flight Agreement between Pan 
American and Panagra and the related 
Parent Company Agreement between Pan 
American and Grace. It states that the 
approval was given after a most thorough 
inquiry from which it appeared abundantly 
clear that the Through Flight Agreement 
was in lieu of Panagra’s coming to the United 
States and represented a reconciliation and 
settlement of the controversy between Pan 
American and Grace over Panagra’s coming 
to the United States. 


It relies on $414 of the C. A. A. (49 
U. S. C. 494) which relieves any person 
affected by an order of the C. A. B. made 


1946 required just under $1 million which rose 
to over $2 million in 1953: Braniff required 
about $560,000 in 1948 and its break-even need 
in 1953 was over $3 million. New York-Balboa 
Through Service,sReopened, supra (concurring 
opinion). 
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under sections 408, 409 or 412 (49.We S=C. 
488, 489, 492) of the operations of the anti- 
trust laws. 

The claim of immunity is without sub- 
stance because no such approval was ever 
sought or obtained from the Civil Aero- 
nautics Board. 

What the Board approved was in effect 
an interchange agreement between Pan 
American and Panagra which was com- 
pletely silent with respect to the problem 
here involved and a related management 
agreement which contained, among other 
things, a provision that Pan American 
would consent to a Panagra application for 
service to the United States in the event 
of transfer, modification or cancellation of 
Pan American’s own certificate. This pro- 
vision consenting to an extension in the 
event of the contingencies described did 
not negative consent under other circum- 
stances or in terms constitute an undertak- 
ing that Pan American would continue to 
block Panagra’s efforts for expansion. 


One of Pan American’s principal officers 
testified, “There was nothing in the agree- 
ment * * * to prevent Panagra from ap- 
plying for an independent franchise to enter 
the United States” and that there was no 
side agreement or understanding to that 
effect. He was specifically asked, “Is it 
understood between the parties that Pa- 
nagra will not so long as this contract 
is in effect apply for such independent 
entry?’ He answered, “No.” The presi- 
dent of Panagra when asked whether the 
agreement implied “that those who run the 
affairs of Panagra have an understanding 
that Panagra will not seek to come from 
the Canal Zone to the United States,” 
he replied, “I do not so testify and that 
is not the fact. The only agreement be- 
tween us on that point is in these papers.” 

Not a word in the opinion of the Board 
(8 C. A. B. 50) approving the agreements 
is devoted to this question, nor is there 
any basis for an inference that it under- 
stood that it was approving a prohibition 
against Panagra’s seeking an independent 
franchise. 

The Board’s approval of the Parent Com- 
pany Agreement was only in relation to the 
interchange agreement. It was done in 
order to prevent avoidance of its juris- 
diction over contracts affecting air trans- 


22 Railroad Control of Northeast Airlines, 4 
C. A. B. 379, 386; National Air Freight Forward- 
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portation (and which would be subject to 
approval if made by operating carriers) 
through the device of their being made 
by parent companies not in themselves op- 
erating carriers and whose contracts would 
not normally be subject to the Board’s 
approval, 


Since the contracts do not specifically 
provide that Panagra should not seek its 
own certificate and the parties themselves 
testified that the contracts should not be 
so construed the Board cannot be held 
to have approved and granted antitrust im- 
munity to Pan American to use its nega- 
tive control over Panagra to prevent its 
applying to the Board for its own certifi- 
cate to fly to the United States, nor has 
it ever approved or granted antitrust im- 
munity in relation to Pan American’s and 
Grace’s control over Panagra. This control 
antedates the Civil Aeronautics Act and 
is beyond the purview of §408”% Exemp- 
tions from the antitrust laws are not 
favored and should be accorded only on a 
showing of compliance with the precise 
manner and method prescribed by Congress. 
United States v. Socony-Vacuum Oil Co. 
[1940-1943 Trape Cases § 56,031], 310 U. S. 
150, 226-27. This has not been done. 


Primary Jurisdiction 

Pan American in its post-trial brief has 
raised the defense of primary jurisdiction. 
It argues after trial that the allegations 
of the complaint are within the jurisdiction 
of the Civil Aeronautics Board and the 
President. Therefore, the court should not 
decide the matters in issue until after the 
Board and the President have acted. 

The primary jurisdiction rule is, “a prin- 
ciple, now firmly established, that in cases 
raising issues of fact not within the con- 
ventional experience of judges or cases 
requiring the exercise of administrative dis- 
cretion, agencies created by Congress for 
regulating the subject matter should not 
be passed over. This is so even though 
the facts after they have been appraised 
by specialized competence serve as a prem- 
ise for legal consequences to be judicially 
defined. Uniformity and consistency in the 
regulation of business entrusted to a par- 
ticular agency are secured, and the limited 
functions of review by the judiciary are 
more rationally exercised, by preliminary 


ing Corp. v. C. A. B., 197 F. 2d 384, 389 (D. C. 
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resort for ascertaining and interpreting the 
circumstances underlying legal issues to agen- 
cies that are better equipped than courts 
by specialization, by insight gained through 
experience, and by more flexible procedure.” 
Far East Conference v. United States [1952 
Trave Cases J 67,241], 342 U. S. 570, 574-575. 


Whether or not such defense should have 
been raised by motion or by answer in 
accordance with Rule 12 F. R. Civ. P. 
when the complaint was served six years 
ago is academic since we find it without 
merit. Parenthetically, although of no legal 
significance, this latest tactic of Pan Ameri- 
can is characteristic of its litigious nature 
and of its determination to continue and 
persevere in its restraint on Panagra. 


There can be no question that only a 
United States District Court has jurisdic- 
tion in actions under the Sherman Act, 
and that the Civil Aeronautics Board does 
not (15 U. S. C. 4)._The necessary de- 
fendant W. R. Grace and Company, not 
being an air carrier, would not ordinarily 
be subject to the jurisdiction of the Board, 
except perhaps on the question of acquisi- 
tion of control and management of an air 
carrier. See note 13 supra. 


In S. S. W., Inc. uv. Air Transport 
Ass'n of America [1950-1951 TrapE CASES 
§ 62,885], 191 F. 2d 658, 661-62 (D. C. 
Cir., 1951) the court analyzed the approach 
to accommodation of court and agency roles 
in the following language: “[I]n each case 
brought against a regulated company under 
the antitrust laws, the subject matter and 
remedy afforded by the regulatory statute 
are compared with that of the antitrust 
laws. If the latter either cover subject 
matter outside the scope of the Commis- 
sion’s power or provide a remedy which 
the Commission may not give, then they 
remain in effect to that limited extent. This 
sort of approach gives the greatest possible 
effect to congressional intent. It subjects 
problems intended to be dealt with in a 
uniform manner within the framework of 
a particular industry to the agency em- 
powered to regulate that industry. At the 
same time, it gives effect to the antitrust 
laws in those areas not carved out from 
them by more specific economic regulation.” 

The complaint in this case relates to many 
matters that existed prior to the creation 
of the C. A. B. and over which the C. A, B. 
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would have no jurisdiction. In addition, 
the major relief prayed for in the com- 
plaint is that the court order Pan American 
and Grace to divest themselves of their 
stock holdings and other interests in Pan- 
agra. Such relief or the power to grant 
it is not vested in the Civil Aeronautics 
Board as to pre-1938 acquisitions* and 
such power exists only in a court of equity. 
In fact there is no provision in the anti- 
trust laws for such a drastic remedy. Tim- 
ken Roller Bearing Co. v. United States 
[1950-1951 Trapr CASEs { 62,837], 341 U. S. 
593, 602. i 

Applying the suggested test in Air Trans- 
port Ass’n, it is clear to us that so much of 
the subject matter in the government’s 
complaint is outside the scope of the Board’s 
power and it seeks a remedy which the 
Board may not give, that Pan American’s 
argument and motion, if it is a motion 
addressed to the primary jurisdiction of the 
Board, must be and is denied. 

As a practical matter this case is here 
because the Civil Aeronautics Board found 
itself powerless to act and requested the 
Attorney General on two occasions to in- 
stitute this suit. 


Claim of Per Se Violation by Grace 


The government contends that the Sher- 
man Act makes unlawful the mere owner- 
ship or contro! by a steamship company 
of an airline operating a parallel route. 


Leaving aside for later discussion the 
factual questions whether or not Grace 
competes with Panagra and whether Grace 
has in any respect exercised any restraint 
on Panagra, it is undisputed that Grace 
owns the Grace Line and that it carries 
the bulk of passengers who travel by sea 
between the Atlantic coast of the United 
States and the west coast of South America. 

The government stakes its claim of per se 
violation on a series of railroad cases relat- 
ing to mergers of competitive transporta- 
tion companies and a district court case in 
Hawaii. The railroad cases the government 
relies on are Northern Securities Co. v. 
United States, 193 U. S. 197; United States 
v. Union Pacific R. R. Company, 226 U. S. 
61, and United States v. Southern Pacific 
Company, 259 U. S. 214. We hold that these 
cases are inapposite. In Northern Securities 
Co. the problem related to the acquisition 
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by banking interests through a holding com- 
pany of the controlling interest in Northern 
Pacific Railroad and the Great Northern 
Railroad, which systems operated parallel 
lines through the northwest. Actually the 
roads served different geographical areas 
although they had common termini and the 
actual competition between the two was 
small. The Supreme Court in striking down 
the arrangement held that (p. 327), “[t]he 
mere existence of such a combination and 
the power acquired by the holding company 
as its trustee, constitute a menace to, and 
a restraint upon that freedom of commerce 
which Congress intended to recognize and 
protect, and which the public is entitled to 
have protected.” In Union Pacific the Su- 
preme Court again held that the consolida- 
tion of two great competing railroads by a 
transfer to one cf a dominating stock interest 
in the other created a combination which 
restrained interstate commerce. In the 
Southern Pacific case, the court again con- 
demned as a menace to freedom of com- 
merce the combination, and resulting unified 
control, of established and naturally com- 
petitive rail systems, springing from the 
formation of holding companies rather than 
as a result of normal and natural growth 


(p. 230). 


None of these cases presents a situation 
comparable to Grace’s interest in Panagra 
in 1929 but rather, involve combinations of 
railroad giants of many years existence 
where the obvious purpose was to eliminate 
competition. It is apparent that the prin- 
ciple upon which these cases were decided 
applied to combinations of existing companies 
which were in substantial competition with 
one another prior to their combination. 
Cf. United States v. Columbia Steel Co. 
[1948-1949 Trane Cases { 62,260], 334 U. S. 
495, 531; Handler, Industrial Mergers and 
the Antitrust Laws, 32 Columbia Law Re- 
view 179, 212; Friedmann, Antitrust Law 
and Joint International Business Ventures 
in Economically Underdeveloped Countries, 
60 Columbia Law Review 780. 


In 1929 Grace’s 50% ownership in the 
joint enterprise to establish a system of 
transportation which did not theretofore 
exist and which participation appears to 
have been of considerable importance in 
the decision of the Postmaster General in 
awarding Panagra the mail contract for the 
west coast of South America is, to our 
mind, not a per se violation of the antitrust 
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laws. Except for the district court decision 
in Hawaii discussed hereafter there never 
before has been such a holding and the 
history of Grace’s 50% participation in 
Panagra has not demonstrated any result 
thereof that must form the basis of a per se 
doctrine, we., that Grace’s half ownership 
in Panagra from its very nature must re- 
sult in restraints injurious to the public. 
Grace’s stock ownership in Panagra cannot 
be said to have such a “pernicious effect 
on competition and lack of any redeeming 
virtue’ as to conclusively presume that 
ownership to be an unreasonable restraint 
on trade and commerce. Northern Pacific 
Railway Co, v. United States [1958 TRraAvE 
CASES {| 68,961], 356 U. S. 1, 5. 


The government originally relied on 
Hawatian Airlines, Limited v. Trans-Pacific 
Airlines, Ltd., an unreported case (Civil 
817, D. Hawaii, 1949), as an authoritative 
decision on the ‘precise issue.” We sur- 
mise that the government no longer places 
such reliance on this case. Actually it was 
an oral decision of two sentences by Judge 
Metzger on a motion for summary judgment. 
In that case the Inter-Island Steamship 
Navigation Co., Ltd., had been operat- 
ing a steamship service in the Hawaiian 
Islands from 1883. Jn 1927 Hawaii passed 
a statute designed to encourage the organi- 
zation of an air carrier within the territory 
by creating certain tax exemptions. In 
1929 Inter-Island organized the Hawaiian 
Airlines. Having failed to interest the pub- 
lic in a subscription of the air carrier’s 
stock, Inter-Island took up the majority of 
the shares and from 1929 through the early 
1950’s both the ship and air operations were 
carried on by it. During the same period 
its steamship operations were curtailed con- 
siderably. In 1947 Trans-Pacific Airlines, 
which also operated in the area, filed a 
triple damage counterclaim under the Sher- 
man Act against Hawaiian and Inter-Island, 
alleging the mere ownership of the airline 
by the steamship company violated that law. 
At the conclusion of the arguments on a 
motion for summary judgment the court 
rendered the following decision from the 
bench: “It is my firm opinion that the crea- 
tion of Hawaiian by Inter-Island to operate 
over routes that were parallel to its own 
operation at a time when it is said that 
there was no air carrier competing in any 
way with Jnter-Island that that was a vio- 
lation of the antitrust laws of the United 
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States. I am convinced that that is so by 
the weight of the interpretations put on the 
act and the motion for summary judgment 
* * * by the Trans-Pacific Airlines is 
granted in conformity with this conviction.” 


Grace has called our attention to the 
fact that further proceedings in that suit 
resulted in a revocation of Judge Metzger’s 
order and the entry of a contrary ruling. 
The government has in effect conceded this. 


At the subsequent trial the court (Driver, 
J.) instructed the jury: “You are instructed 
that it was not per se in and of itself an 
unreasonable restraint of trade or commerce 
for Inter-Island, a surface carrier, to or- 
ganize and assume control of Hawaiian, an 
air carrier operating over parallel routes.” 
The jury returned a verdict for Hawaiian 
and Inter-Island and the court entered 
judgment dismissing Trans-Pacific’s coun- 
terclaim. 

There is, however, another case in the 
District of Hawaii in which, the government 
agrees, the “precise issue” was raised but a 
contrary conclusion arrived at, 1.e., contrary 
to Judge Metzger’s. This is United States v. 
Inter-Island Steam Nav. Co, [1950-1951 
TRADE Cases § 62,593], 87 F. Supp. 1010 (D. 
Hawaii, 1950). In that case Judge Mc- 
Laughlin stated the issue as follows: “Is 
there a violation of the Sherman Anti- 
Trust Act in. the mere organization and 
control of a subsidiary air common carrier 
by a water common carrier for the purpose 
of having the former transport passengers 
over routes substantially paralleling the lat- 
ter’s routes and serving areas substantially 
similar to those served by the latter?” 
(p. 1014). 

In coming to a conclusion diametrically 
opposed to that of Judge Metzger, Judge 
McLaughlin held: “There is nothing in the 
statute to prevent a corporation from enter- 
ing a virgin field, and, through a subsidiary 
or otherwise, engaging in a pioneer enter- 
prise. That was precisely what was done 
in 1929 by Inter-Island in the instant case. 
The antitrust laws were enacted to promote 
and not to retard the economic growth of 
the nation. In a word, the Sherman Act 
is not an instrument of stagnation. The 
Supreme Court repeatedly has given a 
clean bill of health to ‘an expansion to meet 
legitimate business needs’ ” (pp. 1016-1017). 


The government’s per se argument seeks 
to succor support from the various Con- 
gressional Acts relating to the control of 
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interstate commerce, and more particularly, 
§ 408(b) of the Civil Aeronautics Act, 49 
U. S. C. 488(b), and from a number of 
administrative decisions under those acts. 


But we are here concerned with the ques- 
tion of Sherman Act per se illegality and 
it seems to us that statutes relating to the 
jurisdiction of administrative agencies to 
approve or disapprove, inter alia, acquisi- 
tions of control by surface carriers of air 
carriers, provided such acquisitions do not 
restrain competition, are irrelevant. Es- 
pecially is this so, we feel, where the par- 
ticular acquisition with which we are 
concerned was at no time subject to the 
provisions of those statutes. Railroad Con- 
trol of Northeast Airlines, Inc., supra; Na- 
tional Air Freight Forwarding Corp. v. 
C. A. B., supra. We hold, therefore, that it 
was not, and is not, per se violative of the 
Sherman Act for Grace to acquire and now 
own 50% of Panagra’s stock. 


Grace Line’s Competition with Panagra 


The government has submitted evidence 
in support of its charges that there is active 
passenger competition between Panagra and 
Grace Line as between the continental 
United States and the west coast of South 
America. It also called witnesses and 
introduced some statistics to prove that at 
the present time there is an area of com- 
petition between them, and ships and air- 
planes generally with respect to cargo, and 
that within the near future this competition 
will greatly increase. 


Speaking broadly, steamship transporta- 
tion and air transportation are in some 
measure competitive, though the govern- 
ment frankly admits that services rendered 
by airplanes and ships are distinct and 
that each has its own inherent advantages. 
But that they are competitive in some sense 
does not resolve the problem. We think 
everyone will concede that a passenger by 
sea from New York to any port on the west 
coast of South America has bought and 
hopes to enjoy a commodity or service sub- 
stantially different from an air journey to 
the same place. In the first place the time 
element is so vastly different, eg., from 
New York to Santiago by air takes today 
about 12 hours—by steamer 20 to 21 days. 
Steamer is also more expensive. The Pa- 
nagra fare from New York to Lima, for 
example, depending on tourist or first class, 
ranges from $308.80 to $390.80; by steamer 
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$515 to $1510 in the winter season, and $435 
to $1220 in the summer season. Query: Are 
these interchangeable commodities? Does 
a substantial portion of the travelling public 
substitute one for the other with variations 
of rate and service? Times-Picayune Pub- 
lishing Co. v. United States, supra; United 
States v. E. I, du Pont de Nemours & Co. 
[1956 Trape Cases J 68,369], 351 U. S. 377. 
Is the passenger who is willing to spend six 
weeks on a steamer the same as a person 
who wants to fly somewhere and back in a 
hurry? Is the person who desires to trans- 
act business in a far away South American 
city and return a potential steamship pas- 
senger to and from the same city? 


We are not persuaded that the proof in 
this case shows that the market is the same. 
This does not mean that we disagree with 
the Court of Appeals for the District of 
Columbia Circuit in Lehman v. Civil Aero- 
nautics Board, 209 F. 2d 289, which rejected 
the argument advanced by Lehman and 
Pan American that there was no competi- 
tion between Pan American and United 
Fruit Line in the limited area of passenger 
tourist traffic going to the Caribbean area 
from the Gulf Ports of the United States. 
In that case the C. A. B. examiner had 
found that although the companies did not 
compete for tourist passenger traffic be- 
tween all points of the Caribbean, both 
United Fruit and Pan American would be 
competing for tourist travel between the 
United States points and the same vacation 
travel’ area. Both the C. ASB. and” the 
Court of Appeals adopted that finding as 
being logical and reasonable. In the in- 
stant case the market was not so narrowly 
defined nor was there proof of actual com- 
petition, aside from bare statistics. 

But assuming that the market is the 
same, let us examine the statistical evidence 
submitted by the government on the issue 
of the existence of substantial passenger 
and cargo traffic competition. 


Not only does W. R. Grace and Com- 
pany, the defendant, own the Grace Line, 
it has many interests, commercial, banking 
and manufacturing. The operating revenues 
of Grace Line for the year 1958 were less 
than one-fifth of its total sales and operat- 
ing revenues. The only route of Grace Line 
that can be’ said to be in competition with 
Panagra is its Trade Route 2 between the 
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Atlantic coast of the United States and the 
west coast of South America. It operates 
three other routes. 


Trade Route 2, called Line A, provides 
regular liner service between substantially 
the same areas served by Panagra although 
it is not co-extensive, each serving areas 
not covered by the other. Line A accounts 
for one-fifth of Grace Line’s total passenger 
revenues and for less than one-half of its 
freight revenues, One of the most important 
points of difference is that Buenos Aires is 
a city not served by Grace Line and is the 
most important city in South America 
served by Panagra. But we will assume this 
difference in geography would not be suffi- 
cient for a finding that they are not serving 
identical markets. They cater primarily to 
two different interests—Panagra sells pas- 
senger transportation predominantly whereas 
Grace Line’s principal service is the carriage 
of freight. Between the years 1950 and 
1958, Panagra carried less than four-tenths 
of 1% of the tonnage of cargo carried by 
Grace on its Line A. 


Between the years 1950 and 1958 the ratio 
of passengers carried by Panagra and Grace 
was about 25 to 1 in favor of Panagra, e g., 
in 1958 Panagra carried 128,776 passengers 
while Grace’s Line A carried 4,347. Dur- 
ing that same period Panagra’s increase of 
passengers carried was 25% while Grace’s 
volume remained substantially constant. 


Even adopting the statistics of the gov- 
ernment as showing substantial passenger 
competition between Grace Line and Pana- 
gra, there is no proof nor could we find that 
the passengers thus carried by ship were 
potential air passangers or that they were 
passengers whose needs or desires could 
only be met by sea transportation.™ Air 
transportation is quick, efficient and func- 
tional transportation for passengers over 
long distances. Steamship companies cater 
to those who have the leisure and inclina- 
tion for a sea voyage. They are not, under 
the proof submitted, two forms of trans- 
portation “reasonably interchangeable” and 
do not make up a single market. 


We hold, too, that the same reasoning 
applies with respect to cargo traffic. The 


_airlines cater to traffic that demands high 


speed transportation of either relatively 
small lightweight shipments or heavier ship- 


4 Of. Latin American Air Service case, supra 
at 867. 
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ments where the cost of transportation is 
not a factor or an important factor. Steam- 
ships on the other hand meet the need for 
low cost transportation of all kinds of 
commodities, particularly those which are 
heavy or bulky. 

It is true that the government has sub- 
mitted evidence tending to show that the 
air cargo field, particularly as it relates to 
heavy cargo, is on the upswing and that 
possibly in the future it will present an 
effective reasonably interchangeable serv- 
ice with sea cargo carriage. 


We were furnished no statistics of any 
substantial value to show a relevant mar- 
ket. A few instances were shown where 
Panagra carried cargo between the same 
points as Grace Line did. However, there 
was no evidence of the rates or other fac- 
tors. The sum total of the evidence shows 
that as between the two the volume of 
cargo carried by Panagra as compared to 
Grace was minuscule. The most the gov- 
ernment experts and the witnesses connected 
with transportation by air who testified on 
its behalf showed was that indications are 
that there is developing some cargo com- 
petition between Grace and Panagra, and 
between shipping companies and airplane 
companies, 7. @., in some situations it may 
be competitive. What was clear is that all- 
cargo air transportation ig in an experi- 
mental stage and most of the operations are 
marginal at best. 


But the government does not prove vio- 
lations of the antitrust law by showing that 
Grace Line competes with Panagra, assum- 
ing that it does. It must show that Grace 
has restrained or monopolized trade or 
commerce, or attempted to do so. This the 
government has not done. When Grace 
entered the virgin field of air transporta- 
tion in 1929, through Panagra, it was the 
dominant surface carrier to the west coast 
of South America. Its entry at that time 
was not illegal. Through defendants’ efforts 
and with the help of this government Pa- 
nagra became and remains the dominant air 
carrier in that area, not through unlawful 
efforts of Grace or Panagra. If anything 
has been established it is that Grace has 
been the only one of Panagra’s two partners 
that has persistently and continuously at- 
tempted to improve its service and extend 
its routes to the United States. Not only 
has it not prevented the development of 
Panagra but absent its continuous objec- 
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tions to Pan American’s restraints this case 
would not be here. 


Panagra 


The case against Panagra may be divided 
into three categories, (1) the alleged un- 
lawful acquisition of stock in competing 
airlines and consequent restraint; (2) by 
reason of its dominant power in air trans- 
portation it allegedly has impeded develop- 
ment of competition between it and Braniff, 
and engaged in restrictive practices to re- 
strain and impede Braniff from utilizing air- 
ports, terminals and other facilities in South 
America, and (3) price fixing. 

Much of the proof in support of these 
charges relates to matters long since re- 
solved or matters within the special com- 
petence of the Civil Aeronautics Board. 
§§ 408, 411, 412, C. A. A. (49 U. S. C. 408, 
491, 492). 

The acquisitions complained of relate to 
Panagra’s interest in LAB and Faucett, 
previously discussed. Today Panagra owns 


21.5% of LAB stock and about 19% of 
Faucett. As pointed out above, Panagra 


acquired its stock interest in LAB at the 
specific request of this government and in 
aid of its de-Germanization program in 
South America in the early years of World 
War II. We have heretofore held in effect 
that such acquisitions involved no Sherman 
Act violations and in the subsequent years 
its minority interests have not been shown 
to be of any significance antitrustwise. 


As to LAB, Panagra admits that its mo- 
tives were not completely patriotic and 
concedes that it hoped there would be some 
economic benefits earned from its affiliation. 
After the war when its management con- 
tract with LAB expired, its influence and 
control decreased accordingly. It has only 
two nominees on a board of directors of six 
and LAB is in active competition with it 
on two route sectors in Bolivia. 


With regard to Faucett, it and Panagra 
are in competition on the Lima/Talara sec- 
tor of Panagra’s international route, Pana- 
gra received its stock in Faucett when it 
sold Aerovias Peruanas which had been 
formed to help Panagra obtain cabotage 
rights in Peru. All of this has been well 
known to the C. A. B. Those provisions 
in its original agreement with Faucett that 
might be considered to be in violation of the 
antitrust laws were removed after the 
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C. A. B. disapproved of the agreement in 
1949. The amended agreement, which in- 
cludes a provision for the Panagra stock 
interest and its two of the nine directors, 
was specifically approved by the C. A. B. 
in 1950. 

Also with respect to Faucett, it was the 
government’s claim that Panagra, relying 
on its agreement with Faucett, prevented 
that carrier from entering into an interline 
agreement with Braniff. We are not per- 
suaded. The most that the proof showed 
was that when Braniff attempted to make 
such an agreement with Faucett, Faucett 
refused. No evidence was offered to show 
that the refusal was at the direction or with 
the approval of Panagra. On the contrary, 
it was shown that Panagra was never con- 
sulted by Faucett on that question at all. 


The government did prove, and proved 
conclusively, that in the late 1940’s Pan- 
agra carried on a bitter and consuming 
price war with PIA, an alleged Peruvian 
air carrier. After unsuccessfully opposing 
PIA’s certification as a foreign flag carrier 
it soon found that PIA was making serious 
inroads on Panagra’s traffic by accepting 
payment for tickets to the United States 
in local Peruvian currency. 


Panagra took up the challenge and it, too, 
accepted local currency. It lost money but 
so did PIA. As Panagra so well states, 
“fare cutting is a chronic disease in the air 
carrier industry, and it is a very serious dis- 
ease; PIA died of it.” It expired in 1949. 


The government also proved, without al- 
leging so in its complaint, that prior to 
1951 Panagra and Pan American partici- 
pated in many price fixing arrangements. 
Exactly what the terms of these arrange- 
ments were is not shown but, reading be- 
tween the lines, we are convinced that it 
was a common practice. However, in 1946, 
International Air Transport Association 
(IATA), formed for the purpose of setting 
rates for all its members in international air 
transportation, was approved by the C. A. B. 
and became effective as to United States- 
South America carriers in 1951. Panagra is 
a member—so is Pan American. The rates 
agreed upon at IATA conferences are ap- 
proved by the C. A. B. pursuant to § 412 
of the C. A. A. (49 U. S. C. 492) and such 
agreements, pursuant to § 414 of the C. A. A. 
(49 U. S. C. 494), are thus clothed with 
antitrust immunity. No proof was offered 
by the government relating to any such 
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agreements after 1951, except that it did 
show that prior to conferences Pan Ameri- 
can and Panagra would discuss prices and 
rates in violation of the rules of IATA. 
But since Pan American is Panagra’s agent 
for such purposes with C. A. B. approval 
how else could it act? 


The remaining charges relate to Pan- 
agra’s opposition to Braniff and its stub- 
born resistance to lending a helping hand 
to a new competitor, Braniff; also to the 
petty and amusing instances of retaliation 
and business skullduggery. The government 
evidence seems to picture Braniff, an ex- 
perienced carrier, as an innocent tyro in the 
air transportation business, being buffeted 
and marked at by Panagra. The govern- 
ment showed that even though Panagra was 
helpful and courteous to Braniff in its in- 
itial survey flights after it was certificated, 
it became pigheaded and uncharitable when 
it insisted upon being paid for the use of 
its facilities and supplies and services. We 
get the impression that Braniff wanted 
everything for nothing, including routes not 
certificated. The action of Panagra in trying 
to keep some of Braniff’s employees out of 
the Rotarians and warning their employees 
not to fraternize with Braniff’s employees, 
and bribing a South American petty official 
to turn over manifests in order to learn 
what passengers Braniff was carrying, are 
all colorful incidents but hardly add up to 
antitrust violations. 


Not much more need be said other than 
to add that despite all of Panagra’s re- 
straints and restrictive practices against 
Braniff, Braniff continues to get its fair 
share of the South American traffic. Al- 
though Panagra has been in the market for 
30 years and Braniff a little over 10 years 
it does more than half as much business 
as Panagra. 


In short, all of the charges against 
Panagra relate to matters in the distant 
past or are minor incidents in a highly com- 
petitive field. They are matters of doubtful 
antitrust significance and without present 
day consequences. 


Instead of showing any Sherman Act 
restraints or monopolization by Panagra 
the proof convinces us that the competition 
is real and active and expensive to the 
American taxpayer and as the foreign com- 
petition increases it will become more 
expensive. 
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Defense of Laches 


Finally, Grace and Pan American have 
interposed the affirmative defense of laches. 
In view of our disposition of the case 
against Grace we need only discuss this 
defense as it applies to Pan American, and 
as to it, the defense is untenable. 


In the course of our opinion it was made 
to appear, we believe, that governmental 
efforts to alleviate the adverse effects of 
Pan American’s restraints upon Panagra 
began as early as 1941 and continued there- 
after even subsequent to the institution of 
this suit. Any delay in bringing this action 
was due to concerted efforts designed to 
work out a corpromise and to thereby avoid 
suit if possible in the interests of all con- 
cerned including Pan American, It can 
hardly be said to be inexcusable delay and 
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certainly no prejudice to it has been shown 
by Pan American as a result thereof. 


Decree 


In accordance with all of the foregoing, 
it is hereby ordered and decreed that the 
complaint insofar, as it relates to W. R. 
Grace and Company and Pan American- 
Grace Airways, Inc., be and is dismissed; 
and that the government is entitled to a de- 
cree in its favor as against Pan American 
World Airways, Inc. In order to fashion 
such final decree it is ordered that Pan 
American show cause on the 24th day of 
March, 1961, why such decree should not 
contain a provision directing it to divest 
itself of its stock in Panagra. 


This opinion is filed in lieu of findings 


_ of fact and conclusions of law pursuant to 


Rinlem or (a) ea nivale. 


[] 69,942] United States v. Armco Drainage & Metal Products, Inc. 


In the United States District Court for the District of North Dakota, Southeastern 
Division. Civil Action No, 3804. Dated February 24, 1961. 


Case No. 1536 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Consent decree—Combinations and agreements—Price fixing—Allocation of ter- 
ritories—A manufacturer of corfugated culvert has been prohibited, by a consent decree, 
from practices related to price fixing, allocation of territories, and elimination of compe- 
tition (including coercion to accomplish any of the specified results) in the sale of 
corrugated culvert, and to send a copy of the decree to persons in the States of North 
and South Dakota known to be engaged in the manufacture and sale of corrugated culvert. 


See Combinations and Conspiracies, Vol. 1, { 2011.091; Justice Department Enforce- 


ment and Procedure, Vol. 2, J 8281.600, 8421. 


For the plaintiff: W. Wallace Kirkpatrick, Acting Assistant Attorney General, 
William D. Kilgore, Jr., George H. Schueller, Max Freeman, Earl A. Jinkinson, and 
Francis C, Hoyt, Attorneys, Department of Justice. 


For the defendant: Breed, Abbott & Morgan, by Kendall B. DeBevoise, and Lash- 


kowitz & Lashkowitz, by Shelley Lashkowitz. 


Final Judgment 

Davies, District Judge [In full text]: The 
plaintiff, United States of America, having 
filed its complaint herein on June 17, 1960, 
and the defendant having appeared herein; 
and the plaintiff and the defendant, by their 
respective attorneys, having consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein and without this Final Judgment 
constituting any evidence or admission by 
the plaintiff or the defendant with respect 
to any such issue; 
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Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
hereto, it is hereby 


Ordered, adjudged and decreed as follows: 
I 


This Court has jurisdiction of the subject 
matter herein and the parties hereto. The 
complaint states claims upon which relief 
may be granted against the defendant under 
Section 1 of the Act of Congress of July 2, 
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1890, entitled “An act to protect trade and 
commerce against unlawful restraints and 
monopolies,’ commonly known as the Sher- 
man Act as amended. 


IT 


As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, corporation or other business or 
legal entity; 


(B) “Corrugated culvert” means any tube 
or channel commonly used for drainage 
purposes, constructed from corrugated cul- 
vert sheets, whether plain, dipped, galvanized 
or paved, including full circle culvert, part 
circle culvert, nestable culvert and arches. 


Il 


The provisions of this Final Judgment 
shall apply to the defendant and to its 
directors, officers, agents, servants, em- 
ployees, subsidiaries, successors and assigns, 
and to all persons in active concert or par- 
ticipation with the defendant who receive 
actual notice of this Final Judgment by 
personal service or otherwise. For the pur- 
pose of this Final Judgment, defendant 
Armco Drainage & Metal Products, Inc., 
and its parent corporation and subsidiaries 
of such parent shall be deemed to be one 


person. 
IV 


The defendant is enjoined and restrained 
from, directly or indirectly: 

(A) Entering into, adhering to, maintain- 
ing, enforcing, or claiming any right under, 
any contract, combination, agreement, under- 
standing, plan or program with any person 
which has the purpose or effect of 

(1) Fixing, establishing, determining, main- 
taining, adhering to, stabilizing or suggest- 
ing prices or terms and conditions of the 
sale of corrugated culverts to any third 
person; 

(2) Allocating to, or dividing with or 
among, any person or persons sales quotas 
or customers for corrugated culverts; 

(3) Refraining from competing in the 
sale of corrugated culverts; 

(B) Compelling, threatening, intimidating, 
or otherwise causing or attempting to com- 
pel, threaten, intimidate or otherwise cause, 
any person to do anything that has any of 
the purposes or effects listed in the fore- 
going Subsection (A);' 
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(C) Being a member of, contributing 
anything of value to, or participating in the 
activities of, any trade association or central 
agency of or for manufacturers of cor- 
rugated culverts with knowledge that any 
of the association’s or agency’s activities is 
inconsistent with any provision of this Final 
Judgment. 


V 


The defendant is ordered and directed to 
send, within thirty (30) days of the date 
of the entry of this Final Judgment, a copy 
of this Final Judgment to each person in 
the States of South Dakota and North 
Dakota who, to defendant’s knowledge, is 
engaged in the manufacture and sale of 
corrugated culverts. 


VI 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant made to 
its principal office, be permitted, subject to 
any legally recognized privilege: 

(a) Reasonable access, during the office 
hours of the defendant, to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion of or under the control of the defendant 
relating to any of the matters contained 
in this Final Judgment; and 

(b) Subject to the reasonable convenience 
of the defendant and without restraint or 
interference to interview officers and em- 
ployees of the defendant, who may have 
counsel present, regarding such matters. 


Upon such written request of the At- 
torney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
the defendant shall submit such written 
reports with respect to any of the matters 
contained in this Final Judgment as may 
from time to time be necessary for the pur- 
pose of enforcement of this Final Judgment. 
No information obtained by the means per- 
mitted in this section shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff except in the course 
of legal proceedings for the purpose of 
securing compliance with this Final Judg- 
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ment in which the United States is a party, 
or as otherwise required by law. 
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time, for such further orders and directions 
as may be necessary or appropriate for the 


construction or carrying out of this Final 
Judgment, for the modification or termination 
of any of the provisions thereof, for the en- 
forcement of compliance therewith, and for 
the punishment of violations thereof. 


VII 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court, at any 


[] 69,943] The Sessions Co. v. W. A. Sheaffer Pen Co. 


In the Court of Civil Appeals for the Fifth Supreme Judicial District, Dallas, Texas. 
No. 15,766, Dated January 27, 1961. : 


Appeal from a District Court of Dallas County, Texas. . 


Price Fixing—Texas State Law 


Resale price fixing—State laws—Texas—Adequacy of allegations——Charges that a 
plaintiff had engaged in price fixing activities prohibited by the Texas antitrust laws 
(offered by defendant in an action for debt covering the purchase price of merchandise 
sold and delivered) were insufficient, since they consisted only of generalities and conclu- 
sions falling short of the requirement that they be made with the same degree and certainty 
that is required in criminal cases. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3055.46. 


Private enforcement and procedure—Antitrust laws as defense—State court—Action 
for debt.—Violation of the Federal antitrust laws (by alleged unlawful price fixing activi- 
ties) could not be offered as a defense to an action for debt in the Texas state courts. 
Not only do the state courts not have jurisdiction to determine the violation, but violation 


of federal law would not be a defense in this type of action. 
See Private Enforcement and Procedure, Vol. 2, { 9042.650, 9047.08. 
For the appellant: Thompson, Knight, Wright & Simmons and Dan Rogers, Dallas, Texas. 


For the appellee: Ungerman, Hill, Ungerman & Angrist, Dallas, Texas. 


WItu1aMs, Associate Justice [In full text]: 
This is an appeal from a judgement of the 
trial court sustaining appellee’s motion for 
summary judgment. The parties will be re- 
ferred to as they appeared in the trial court. 


Plaintiff, W. A. Sheaffer Pen Company, 
sued defendant, The Sessions Company, for 
a debt covering the purchase price of certain 
merchandise sold and delivered in interstate 
commerce to defendant, and for statutory 
attorney fees. Attached to plaintiff’s peti- 
tion was an invoice showing the shipment 
of the merchandise from Fort Madison, 
Iowa to the defendant at Dallas, Texas and 
providing, inter alia, that the merchandise was 
not shipped on consignment; that there was 
no agreement to re-purchase the same; and 
that the sale to the dealer was subject to no 
other condition than those written on the 
face of the order and agreed to by the plain- 
tiff. This petition was duly verified in ac- 
cordance with Rule 185, T. R. C. P. In 
view of the questions presented by this ap- 
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peal we deem it necessary to particularize 
the pleadings and affidavits of both parties 
upon which the trial court acted in granting 
plaintiff's motion for summary judgment. 


Defendant’s original answer in reply to 
plaintiff’s verified petition consisted of a gen- 
eral denial followed by these allegations: 


“Sessions denies that it is indebted to 
the plaintiff in the amount sued for. Ses- 
sions further says that because of the 
illegal conduct of the plaintiff, hereinafter 
referred to, Sessions is not indebted to the 
plaintiff in the amount sued for, or in any 
other amount.” 


[Allegations of Price Fixing] 


The defendant then alleges that it was en- 
gaged in interstate and intrastate commerce, 
advertising by catalogues through the mails 
in which catalogues Sessions publishes the 
prices for the goods and merchandise offered 
for sale; that Sessions in the ordinary course 
of business bought goods, wares and mer- 
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chandise from the plaintiff which Sessions 
offered for sale in its catalogues at “prices 
of Sessions own choosing.” Defendant says 
that plaintiff’s illegal conduct consisted of: 
plaintiff buys and sells goods, wares and 
merchandise interstate and in intrastate com- 
merce; that plaintiff is a party to various 
price fixing and re-sale price maintenance 
agreements with various customers of plaintiff, 
and, the plaintiff entered into said agree- 
ment concerning goods, wares and merchan- 
dise which it sells in interstate commerce for 
re-sale in interstate commerce and in intra- 
state commerce; in order to further the 
plaintiff's price fixing and re-sale price main- 
tenance scheme and plans, the plaintiff in- 
formed Sessions that Sessions could not 
advertise the products which Sessions had 
purchased from the plaintiff at prices of Ses- 
sions own choosing and that the plaintiff 
would refuse to sell Sessions unless Sessions 
complied with plaintiff’s requirements. Ses- 
sions continued to advertise the products 
which it had purchased from the plaintiff at 
the prices of Sessions own choosing and the 
plaintiff then carried out a threat to refuse 
to deal with Sessions; that plaintiff refused 
further to deal with Sessions in order to 
further its price fixing and re-sale mainten- 
ance scheme and program. This conduct, 


defendant alleged, violated the Anti-Trust 


Laws of the United States (Title 15 U. S. C.) 
and the Anti-Trust Laws of the State of 
Texas, and by reason thereof Sessions claimed 
it is not indebted to the plaintiff, 


The affidavit attached to this answer was 
made by K. M. Cashion, Jr. who said: “That 
he is an officer of the Sessions Company; 
that he is authorized to make this affidavit 
on behalf of said company; that he knows 
the facts hereinafter alleged to be true and 
correct; that he has read and considered the 
plaintiffs original petition in the above styled 
suit and says that the claim asserted therein 
is not just or true in whole or in part for the 
reason set out above.” (Emphasis supplied). 


Plaintiff filed its motion for summary judg- 
ment supported by affidavit of Waldo H. 
Crile, Zone Credit Manager and Supervisor 
of collection of accounts receivable in the 
State of Texas, said motion alleging that 
there are no genuine issues of fact; that the 
verified account is not denied as provided in 
Rule 185, T. R. C. P.; that the allegations 
concerning the violation of the Anti-Trust 
Laws are insufficient to constitute a valid 
defense to plaintiff’s cause of action. 
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Defendant, in its reply to the motion for 
summary judgment, said that there did exist 
genuine issues of fact between plaintiff and 
defendant, “all of which are set out in the 
affidavit of K. M. Cashion, Jr.” and says, in 
the alternative that there is a suit pending in 
the Federal Court, a copy of said complaint 
in the Federal Court being attached to the 
reply, that by reason of the pendency of this 
suit, which involves violation of the United 
States Anti-Trust Laws, that this suit in the 
State court should be abated pending the 
outcome of that litigation. The affidavit of 
K. M, Cashion, Jr. attached to the reply to 
the motion for summary judgment merely 
reaffirms that the statements made and the 
sworn answer to the original petition are 
true and correct, and further says that suit 
has been filed in the Federal Court by Ses- 
sions against W. A. Sheaffer Pen Company 
seeking treble damages for violation of the 
Federal Anti-Trust Laws, attaching a copy 
of said complaint. 


[Effect of General Denial] 


While defendant’s position is not definite 
and clear it would seem that its first con- 
tention is to the effect that its verified gen- 
eral denial would be sufficient to void the 
action of the trial court in granting summary 
judgment. When all of defendant’s plead- 
ings and affidavits are studied as a whole it 
is quite apparent to us that defendant’s only 
real contention is that plaintiff’s debt was 
not just and due because of the alleged viola- 
tion on the part of the plaintiff of the State 
and Federal Anti-Trust Laws. This is evi- 
dent from a careful study of the affidavit of 
K. M. Cashion, Jr. in which he specifically 
states that plaintiff’s account is not just and 
due “for the reasons stated”. The only rea- 
sons stated are those set out above which 
do not specify any facts to defeat plaintiff's 
claim other than the alleged plan and scheme 
which is said to be in violation of the Anti- 
Trust Laws of Texas and the United States. 
Moreover, defendant filed a motion for new 
trial in this case in which is assigned only 
two points of error, both dealing with its 
alleged contention concerning violation of 
the Anti-Trust Laws. While we recognize 
the fact that, this being a suit tried be- 
fore the Court, a motion for new trial was not 
required and the defendant is not bound on 
this appeal by the assignments set out in 
such motion, yet, it seems to be some evi- 
dence of defendant’s real position and lends 
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opposition to the idea that defendant [n]ever 
seriously intended to deny the account on 
any other grounds than the allegations con- 
cerning violation of the Anti-Trust Laws. 


Assuming that defendant does correctly 
raise the point to the effect that its sworn 
general denial is sufficient to defeat the 
eranting of a summary judgment, we are un- 
able to agree with this contention and there- 
fore overrule it. In the first place, in our 
opinion, the sworn denial is insufficient under 
Rule 185, T. R. C. P., and amounts to noth- 
ing more than a denial consisting of conclu- 
sious unsupported by facts necessary by the 
Rule. Rule 185, T, R. C. P. provides that 
the account shall be taken as prima facie evi- 
dence thereof, unless the defendant should 
file a written denial, under oath, “stating 
that such account is not just or true, in 
whole or in part, and if in part only, stating 
the items and particulars which are unjust.” 
Defendant filed no such denial but merely 
referred back to its denial in its original 
answer which denies the account because 
‘“llegal conduct of the plaintiff.” This ques- 
tion was decided by this Court in Sparkman 
v. McWlurter, 1953, 263 S. W. 2d 832. In 
that case the question was presented as to 
whether the mere filing of a sworn denial 
inclusive of their pleading was sufficient to 
overcome the motion for summary judgment. 
In deciding that a mere general denial is in- 
sufficient, Justice Young of this Court said: 


“Object of the Rule (Rule 166-A) is to 
permit movant to pierce formal allegations 
of fact in pleadings and grant relief by 
summary judgment when it appears from 
uncontroverted facts set forth in affidavits, 
depositions, or admissions on file that, as 
a matter of law, there are no substantive 
issues of facts presented for trial; Schref- 
fler v. Bowles, 153 F. 2d 1; the underlying 
principle being that if, under the facts 
developed, the court at the trial would be 
required to direct a verdict for the moving 
party, then a summary judgment should 
be entered. (citing authorities).” 


This Court then discussed Subd. (e) of 
Rule 166-A which provides that the support- 
ing and opposing affidavits shall be made on 
personal knowledge, set forth such facts as 
would be admissible in evidence, and shall 
show afhrmatively that the afhant is com- 
petent to testify to matters stated therein. 
The Court concluded: 


“Tn short, an affidavit opposing a mo- 
tion for summary judgment must meet 
the requirements of Rule 166-A(e), a 
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mere gencral denial being likewise imsuffi- 
cient. (emphasis supplied) LeMond & 
Kreager, Vol. 30, Texas Law Review, 
pp. 615-618.” 

‘Where a party’s motion for summary 
judgment has support in extrinsic evi- 
dence which will sustain his contention 
that there is no genuine issue of fact, the 
opponent Should come forward with more 
than a mere pleading denial, even a sworn 
one, in order to overcome the force of the 
motion.” McDonald, Civil Practice, Vol. 
4, 1958 accumulative supplement, pp. 39-40. 


See also an excellent discussion of this 
question by the Hon. Roy McDonald, au- 
thor of McDonald’s Civil Practice, in Texas 
Law Review, Vol. 30, p. 297. 


We conclude, therefore, that when we 
“pierce the allegation” of the pleadings of 
the defendant that the general denial being 
a mere conclusion, does not meet the require- 
ments.of.Rule 185, deoR: Co PS or doesiit 
meet the requirements of Subd.(e) of Rule 
166-A and is therefore insufficient to defeat 
the award of summary judgment supported 
by extrinsic evidence. 


[Adequacy of Price Fixing Allegations] 


This brings us to a consideration of de- 
fendant’s second contention, namely, that 
the sworn allegations concerning violation of 
the State and Federal Anti-Trust Laws 
would effectively bar plaintiff and therefore 
the trial court erred in granting summary 
judgment. 


Considering the alleged violation of the 
Texas Anti-Trust Laws, plaintiff countered 
with the proposition that defendant’s allega- 
tions are insufficient, as a matter of law, and 
should therefore be disregarded. We agree 
with this contention. The Anti-Trust Law 
is a penalty statute and allegations of viola- 
tion thereof must state all the statutory 
requirements with the same degree and cer- 
tainty that is required in criminal cases. 
Ford Motor Co., v. State [1940-1943 TrapE 
Cases {[ 56,290], (1943) 175 S. W. 2d 230. 


A careful reading of defendant’s allega- 
tions concerning violations of the Texas 
Anti-Trust Laws reveal same to be nothing 
more than generalities and conclusions that 
fall far short of the established rule that 
such be made with the same degree and cer- 
tainty that is required in criminal cases. In 
the instant case there is no showing that 
plaintiff furnished dealers with suggested 
prices or specified retail prices. The invoice 
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delivering the merchandise contains specific 
provisions that the sale to the dealer is sub- 
ject to no conditions except those on the 
face of the order, said invoice setting out 
in full the total quantity, unit, description, 
discount and unit price list which was to 
be paid by buyer to the seller for the mer- 
chandise. Defendant alleged specifically 
that it did sell the merchandise at the prices 
of its own choosing. The allegations of de- 
fendant, being insufficient to constitute a 
claim under the Texas Anti-Trust Laws, 
the trial court did not err in granting sum- 
mary judgment. American Refining Co. wv. 
Gasoline Products, (Civ. App.-1927) 294 S. W. 
967 (err. ref.); Gordon v. Busick, (Civ. App.- 
1947) 203 S. W. 2d 272; State v. Fairbanks- 
Morse & Co. [1952 Trape CAses § 67,317], 
(Civ. App.-Dallas, 1951) 246 S. W. 2d 647, 
n. r. e.; and Arkansas Fuel Oil v. State [1955 
TRADE Cases { 68,070], (Sup.) 280 S. W. 
2d 723. 


It is no violation of the Anti-Trust Laws 
for a seller to choose its customers, or refuse 
to sell at its pleasure. In Portland Gasoline 
Co. v. Superior Marketing Co. [1950-1951 
TRADE Cases { 62,952], (Supreme Court of 
Texas, 1951) 243 S. W. 2d 823, in citing the 
Ford Motor Company case, previously dis- 
cussed, held: 


“There is nothing in such laws (referring 
to the Texas Anti-Trust Laws) that re- 
quire a manufacturer to sell its manufac- 
tured product to any dealer or purchaser 
who wishes to buy same. ‘To the con- 
trary, such manufacturer may sell, or re- 
fuse to sell. at its pleasure.” 


See also Jax Beer Co. v. Palmer, (Civ. 
App.-1941) 150 S. W. 2d 452; Erickson v. 
Times Herald Printing Co. [1954 TRADE 
Cases { 67,889], (Civ. App.-1954) 271 S. W. 
2d 329; and Robison v. Roberts [1955 TRADE 
Cases ¥ 68,109], (Civ. App.-1955) 279 S. W. 
2d 484. 


[Federal Violation as Defense] 


The alleged violation of the Federal Anti- 
Trust Laws afford no relief to defendant in 
an action for debt for the merchandise deliv- 
ered. In Kelly v. Kosuga [1959 TRADE 
Cases J 69,283], 358 U. S. 516, suit was 
brought for payment of a quantity of onions. 
The defendant interposed a defense of viola- 
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tion of the Federal Anti-Trust Laws, setting 
forth in great detail alleged schemes for 
price fixing, etc. The Supreme Court of the 
United States, in overruling the contention, 
concluded that if the unlawful character 
under the Sherman Act be assumed, it can 
hardly be said to enforce the violation of 
the Act to give legal effect to a completed 
sale of onions at a fair price, and that in any 
event where the lawful sale for a fair con- 
sideration constitutes an intelligible economic 
transaction in itself, it would not be inappro- 
priate or violative of the intent of the parties 
to give it effect even though it furnished 
occasion for a restrictive agreement of the 
sort in question. 


The mere fact that the plaintiff is a mem- 
ber of a trust or unlawful combination 
created with the intent and purposes of 
restraining trade or establishing a monopoly 
will not disable or prevent it from selling 
goods or services within or affected by the 
provisions of such trust or combination, and 
recovering their price or value, either at 
common law or under statutes making un- 
lawful contracts in restraint of trade or 
commerce. 36 Am. Jur. Monopolies, Combina- 
tions, etc., §§ 173, 198; Johns v. Associated 
Aviation Underwriters, 203 F. 2d 208, and 
cases therein cited. 


In addition to the foregoing, it is well 
settled that the courts of one jurisdiction 
will not enforce the penal statutes of an- 
other, and that the State courts have no 
jurisdiction, in the absence of an expressed 
congressional consent to their exercising 
jurisdiction, over penalties or forfeitures in- 
curred or arising under the law of the United 
States. Huntington v. Attrill, 146 U. S. 1123; 
23 Am. Jur. § 56, p. 646. 

Finally, there is no merit to defendant’s 
contention that the State court should have 
abated the instant suit pending a trial for 
treble damages action pending in the Fed- 
eral Court. It has long been recognized 
that the State court is free to proceed in its 
own way and in its own time without refer- 
ence to the proceedings in any other court. 
1. Tex. Jur. 2d 37; Byrd-Frost Inc. v. Elder, 
93 F. 2d 30; Bergholm v. Peoria Life Ins. Co. 
(Civ. App.-1933) 63 S. W. 2d 1064. 


Judgment of the trial court was correct, 
and it is, accordingly affirmed. 
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State of Kansas v. Mermis 

[J 69,944] State of Kansas ex rel. John Anderson, Jr., Attorney General v. Joseph A. 
Mermis, Jr., Chairman, Rex Woods, Member, and Ed Reilly, Member, State Alcoholic 
Beverage Control Board of Review; and W. E, Murphy, Director, State Alcoholic Beverage 
Control. 


In the Kansas Supreme Court. No. 42,136. Filed January 21, 1961. 
Appeal from Shawnee District Court, Division No. 4. Pracgr, Judge. 


Price Fixing—Alcoholic Beverages (Kansas) 


Resale price fixing in the alcoholic beverage industry—Kansas—Constitutionality.— 
Ch. 217, Kansas Laws of 1959, authorizing the fixing of minimum prices on intoxicating 
liquor, is unconstitutional, A statute which permits individuals to suggest prices at which 
goods are to be resold, and authorizes an administrative official to make those prices 
binding throughout the state, without setting standards for ‘his guidance, is an invalid 


delegation of legislative power. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3480. 


For the appellant: 


Robert E. Hoffman, Assistant Attorney General, with John 


Anderson, Jr., Attorney General, J. Richard Foth and A. K. Stavely, Assistant Attorney 


Generals, on brief, 


For the appellees: L. M. Cornish, Jr., Topeka, Kansas, with Tom Lorson, Jr., for 
Alcohol Beverage Control, Phillip L. Harris, for Board of Review, M. D. Bartlow, 
George D. Wagstaff, Gary L. Rohrer, and Allen F. Gerye, all of Topeka, on brief. 


Syllabus by the Court 


1. While a licensee under the Kansas 
Liquor Control Act is the holder of a mere 
privilege which is subject to the reasonable 
control of the legislature under the police 
power of the state, any regulation thereof 
by the legislature must be by legislation 
valid under the state constitution. 


2. The decision as to whether a certain 
course of conduct shall be regulated by the 
police power of the state is a fundamental 
matter for the decision of the legislature 
itself, and the authority to make such de- 
cision cannot be delegated under Article 2, 
section 1 of the Constitution of Kansas to 
the discretion of an administrative officer. 


3. A statute which allows private persons, 
the vast majority of whom reside outside of 
the state, to suggest prices for goods to be 
resold by others, and authorizes an admini- 
strative official to declare those suggested 
prices to be binding minimum prices through- 
out the state, without setting forth any 
standards for guidance of the administra- 
tive official, amounts to an invalid delegation 
of legislative power under the state con- 
stitution, 


Jackson, Judge. [In full text]: This was a 
suit by the state on relation of the attorney 
general to enjoin the defendants from carry- 
ing out and enforcing the provisions of 
Chap. 217, Laws of 1959, now appearing as 
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G. S. 1959 Supp. 41-1108 and 41-1109, which 
statute provides for the fixing of minimum 
prices on intoxicating liquor. The attorney 
general alleged that the statute was uncon- 
stitutional under the state constitution be- 
cause it contained an unlawful delegation of 
legislative power. After the joining of is- 
sues by the filing of pleadings, the parties 
filed a stipulation of facts, and the case, to- 
gether with briefs, was submitted to the 
district court and that court in due time 
upheld the constitutionality of the statute 
attacked. The attorney general has appealed. 


Before entering into the discussion of this 
case, it appears wise to recall briefly certain 
historical facts. In 1948, after seventy-eight 
years of absolute prohibition of the sale of in- 
toxicating liquor, the people adopted the 
present section 10, Article 15 of the state 
constitution which reads as follows: 


“The legislature may provide for the 
prohibition of intoxicating liquors in cer- 
tain areas. Subject to the foregoing, the 
legislature may regulate, license and tax 
the manufacture and sale of intoxicating 
liquors, and may regulate the possession 
and transportation of intoxicating liquors. 
The open saloon shall be and is hereby 
forever prohibited.” 


The next session of the legislature in 1949, 
adopted the Kansas Liquor Control Act 
which now appears as G, S. 1949, 41-101 
et seg. This statute created the office of 
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director of alcoholic beverage control and 
board of review. The act has been amended 
in some particulars which are not now im- 
portant, but in 1953, the section now ap- 
pearing as G, S, 1959 Supp. 41-1101 was 
added. It is there provided that manufac- 
turers or their representatives shall file with 
the director a written offer to sell their brands 
to all licensed distributors in the state at 
the same current price and without dis- 
crimination. 


It would appear from the statement of 
agreed facts that, beginning in 1956, the 
director, by the issuance of certain memo- 
randa, required manufacturers to file sug- 
gested prices for distributors to retailers 
and suggested prices for retailers to cus- 
tomers all in addition to the above prices 
to distributors required under section 41-1101. 
After the filing of these “suggested prices”, 
the director required distributors and re- 
tailers to adhere to such prices. It also 
appears that in 1958, the director refused to 
renew the license of a retailer in Emporia 
because of sales at less than the prices so 
fixed. On an appeal to the Lyon county 
district court by the retailer, the regulations 
of the director were declared invalid for 
want of legislative authority, and a renewal 
of the retailer’s license was decreed. There 
was no appeal from that decree to this court. 
In December of the same year, the attorney 
general filed a suit in the Shawnee county 
district court seeking to enjoin the present 
defendants from the above described course 
of conduct. The suit was dismissed by 
agreement, no doubt, because of the passage 
of the statute challenged in this action. 


The act presently under discussion passed 
the legislature as Senate Bill No. 296, was 
approved March 17, 1959, and became ef- 
fective March 21, 1959. We believe it will 
be helpful to set out the entire act as it 
appears in the Laws of 1959. It reads as 
follows: 


“Section 1. In addition to the price 
lists required to be filed with the director 
by subsection (1) of section 41-1101 of the 
General Statutes Supplement of 1957, or 
any acts amendatory thereto, any manu- 
facturer, corporate subsidiary of any man- 
ufacturer who markets his products solely 
through a subsidiary or subsidiaries, recti- 
fier, distiller, fermenter or distributor of 
alcoholic liquor bottled in a foreign coun- 
try, shall also file with the director con- 
currently with the filing of such price 
lists, suggested case prices for sales by 
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distributors to retailers and suggested 

consumer bottle and case prices for resale 

by retailers to consumers. 

“Sec. 2 The director is authorized to 
adopt and promulgate, subject to the ap- 
proval of the board of review, regulations 
prohibiting sales by licensed distributors 
and retailers below the suggested prices 
filed pursuant to section 1 of this act: 
Provided, however, That no such regulation 
shall be adopted and promulgated except 
after a public hearing held by the director 
and a determination by the director that 
such a regulation ts in the public interest 
and reasonably necessary for the proper 
and orderly administration of the- Kansas 
liquor control act: And provided further, 
That notice of any such public hearing 
shall be given by one publication in the 
official state paper and mailed to every 
licensed distributor and retailer in this 
state at least ten (10) days prior to such 
hearing. 

“Sec. 3. This act shall be construed as 
supplemental to and as a part of the 
Kansas liquor control act. 

“Sec. 4. This act shall take effect and 
be in force from and after its publication 
in the official state paper.” (Italics sup- 
plied) 

In considering the above statute, it must 
be remembered that the position of the 
dealer in intoxicating liquor is rather unique. 
He does not have the usual rights of the 
ordinary business man; he can claim little, 
it any, protection from the Constitution of 
the United States. He holds only a privilege 
granted under and subject to the police power 
of the state and regulated by the legislature. 
Attention is directed to the discussion of 
this subject and the citation of abundant 
authority in State v. Payne, 183 Kan. 396, 
(On By Se Nes ete NOVAS 

On the other hand, it must be true that 
in passing acts to govern the regulation 
of the liquor traffic under the police power 
of the state, the legislative acts must be 
valid legislation and conform to the state 
constitution (Matter of Levine v. O’Connell, 
DMI Noa ADS SAGAS IN Ny LS 
affirmed without opinion, 300 N. Y. 658, 91 
N. E. 2d 322; Ill. Liquor Com. v. Chicago 
Liquor Store, 403 Ill. 578, 88 N. E. 2d 15; 
Lombardo Wine Co. v. Taylor, 407 Ill. 454, 
95 N. E. 2d 607; Scarborough v. Webb’s 
Cut Rate Drug Company, Inc. (on rehearing) 
150 Fla. 772, 8 So. 2d 920; Schwegmann 
Bros. v. Louisiana Bd. of A. B. C., 216 La. 
148, 43 So. 2d 248, 14 A. L. R. 2d 680; 
and annotation 14 A. L. R. 2d 699, 709). 
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The statute now under consideration is 
somewhat novel. Section 1 (41-1108) only 
makes it mandatory that manufacturers 
and their agents file “suggested prices” for 
distributors to retailers and by retailers to 
the public. In section 2(41-1109), the statute 
provides “the director is authorized” to put 
these “suggested” price schedules in effect 
as minimum prices if he himself finds in fact 
the regulation of the liquor industry and 
the proper and orderly administration of the 
Kansas Liquor Control Act require it, and 
provided further the board of review also 
approves. To state the matter another way, 
the legislature has nowhere in this act 
found that the public welfare will be en- 
hanced if the police power be used to estab- 
lish minimum prices for intoxicating liquor 
sold in Kansas. It has plainly delegated 
to the director, and to the board of review, 
the authority and discretion to make such 
a decision, 


This is the delegation of a fundamental 
duty of the legislature. Whether there 
should be minimum prices set upon liquor 
is at least debatable, and it is for the legis- 
lature to determine whether such prices are 
to be imposed under the police power of the 
state. We are of the opinion, that the police 
power of the state is for the legislature 
to apply, and we believe this delegation of 
the ultimate use of the police power is 
sufficient to render the statute unconstitutional. 


A very similar case is found in Matter of 
Levine v. O’Connell, supra. The courts of 
New York had no hesitancy in holding the 
New York statute void under the constitution 
of that state. In the O’Connell case, opinion 
beginning on page 220 of the Appellate 
Division report, the court said: 


“We assume, but without deciding, that 
it would be within the competence of the 
Legislature to determine that mandatory 
price-fixing in the sale of alcoholic bever- 
ages would be a proper exercise of the 
police power. The important point for 
this case is that the Legislature has not 
done so; on the contrary, paragraph (b) 
of subdivision 12 of section 17 of the 
Alcoholic Beverage Control Law _ pur- 
ports to authorize the State Liquor Au- 
thority ‘in its discretion’ to prohibit ‘the 
sale of any or all alcoholic beverages 
* * * except pursuant to a fair trade con- 
tract entered into in accordance with the 
provisions of article twenty-four-a of the 
general business law.’ 


“Price-fixing in the sale of commodities 
has always been regarded as one of the 
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most controversial of public questions, 

both from the viewpoints of economics 

and constitutional law. Whether mandatory 
price-fixing shall be adopted is not a fit 
subject to be relegated to determination by 
an administrative board, under the guise of 
making rules and regulations to factlttate 
the accomplishment of its purpose to enforce 
the liquor laws as enacted by the Legislature. 

“Under section 1 of article Ili of the 

New York State Constitution, ‘The legis- 

lative power of this State shall be vested 

in the Senate and Assembly’, and ‘This 
legislative power cannot be passed on to 
~ others.” (Darweger v. Staats, 267 N. Y. 

290, 305.) Itsis the function of the Legis- 
lature to determine fundamental matters 
of policy, such as whether or not there 
should be mandatory price-fixing in the 
sale of intoxicating liquors.” (Italics 
supplied) 

The New York opinion cites a number 
of somewhat similar cases, and attention 
is directed to the expressed approval of the 
O’Conneil case in the annotation in 14 A. L. R. 
2d 699, 708. However, we are content to 
believe that it is fundamental that the legis- 
lature may not leave to the discretion of 
administrative officials the question of the 
application of the police power in a certain 
field. This is quite different from the usual 
method in which the legislature determines 
that a danger to public welfare should be 
regulated under the police power, and then 
assigns to administrative officers the matter 
of working out regulations under guide 
posts announced by the legislature. 


The state urges still another alleged in- 
valid delegation of legislative power to exist 
in the statute under consideration. It is 
urged that the statute in effect delegates to 
the manufacturers or to their agents the 
power to fix the minimum prices charged 
by distributors and by retailers for intoxi- 
cating liquor sold in Kansas. 


’ An examination of the statute shows that 
in section 2 of the act, the sole actual au- 
thority granted to the director is as follows: 


“The director is authorized to adopt 
and promulgate, subject to the approval 
of the board of review, regulations pro- 
hibiting sales by licensed distributors and 
retailers below the suggested prices filed 
pursuant to section 1 (41-1108) of this act: 
Provided however, (the director find that 


the police power of the state should be 
so exercised).” 


_Nowhere in the statute is the director 
given any authority over the reasonableness 
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of the prices suggested. If he, in his dis- 
cretion, determines that it will enhance the 
public interest and the proper and orderly 
administration of the Kansas liquor control 
act to have minimum prices for liquor, he 
may accept the suggested prices, That is 
as far as the statute goes in defining the 
duties of the director. 


We have already decided supra that the 
delegation to the director of the authority 
to determine whether the police power 
should be applied in this matter constituted 
an unlawful delegation of legislative power 
reposed in the legislature by article 2, sec- 
tion 1, of the state constitution. When 
section 2 of the act is closely examined, 
the director is authorized only to adopt 
as binding “suggested prices” fixed by 
Private persons usually residing outside of 
the state. 


In 1919, the court speaking through the 
then Mr. Justice Dawson in the case of 
State v. Crawford, 104 Kan. 141, 177 Pac. 
360, said in the third paragraph of the 
syllabus: 


“The ‘national electrical code’ is a 
set of rules relating to electrical wiring, 
etc., promulgated by a body of private 
individuals and voluntary unofficial or- 
ganizations which meets _ occasionally 
throughout the United States. These rules 
are revised from time to time. A statute 
requiring the owners of theaters to make 
all their electrical wiring conform to the 
‘national electrical code’ is an attempt to 
delegate the legislative power of this 
state, and is therefore unconstitutional,” 


Again in the late case of Quality Oil Co. 
v, du Pont & Co. [1958 TRADE Cases f{ 68,970], 
182 Kan. 488, 322 P. 2d 731, which con- 
cerned the constitutionality of the Kansas 
Fair Trade Act, it was said in the third 
paragraph of the syllabus: 


“The legislature is powerless to clothe 
a private person with power to fix mini- 
mum resale prices binding upon all who 
acquire and sell his trade-mark com- 
modity with whom he has no direct con- 
tractual relation. An attempt to confer 
such power is an attempt to delegate 
legislative power, which is futile.” 


We have heretofore mentioned the fact 
that in the statute under discussion, the 
director of liquor control is nowhere given 
any authority to consider whether the “sug- 
gested prices” are reasonable, and that no 
standards or guide posts are set out in the 
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statute to govern his decision. In some 
of the regulations of the director may be 
found some standards which he has adopted 
to guide, perhaps, the manufacturers in fixing 
the “suggested prices.” It would seem im- 
possible for these standards to help the 
statute. We are advised that the director 
and board of review have refused to ap- 
prove certain prices from time to time in 
the past but no evidence is submitted in the 
record of such action, and we cannot base 
our decision upon the statement in the 
brief in view of the wording of the statute 
in question. 


Appellees have cited many cases from 
other jurisdictions upholding the setting of 
minimum prices upon intoxicating liquor. 
The court has carefully considered all of 
these cases. In the greater number of 
these cases, the statute involved was quite 
different from the statute here involved. 
In all of the cases a different state 
constitution than our own was under discus- 
sion, and this court has the duty of finally 
construing the Kansas constitution. 


Appellees especially urge the holding of 
the Ohio courts in Winery Inc. v. Board, 167 
Ohio St. 61, 146 N. E. 2d 430, and we have 
also studied the illustrative case of Black- 
man v. Bd. of Liquor Control, 95 Ohio App. 
177, 113 N. E. 2d 893. appeal dismissed, 
158 Ohio St. 368, 109 N. E. 2d 475. The 
Ohio Liquor control system differs radically 
from that of Kansas. In the first place, all 
distilled liquor is sold in state owned and 
controlled stores, and the Ohio statutes 
further provide that the liquor control 
board shall fix markups for distributors 
and retailers of wine, after establishing the 
cost of the merchandise. 


The trial court relied upon the case of 
Richards v. Coal Co. 104 Kan. 330, 179 Pac. 
380, in upholding the constitutionality of 
the statute. In that case, the statute in 
question absolutely forbade the use of 
dynamite or other explosives in any coal 
mine in the state, but the statute provided 
that the employer and employees might 
agree as to rules for the safe use of ex- 
plosives and that such rules should be 
submitted to and approved by the state 
mine inspector who, it seems, would issue a 
written permit allowing the use of explo- 
sives under the rules. We think that the 
legislature could provide that the mine 
inspector could, under the rules of safety, 
pass upon the rules for the use of dynamite 
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which had been agreed upon by the mine 
employer and employees. 


There is nothing to be gained by the 
further lengthening of this opinion. The 
court is firmly convinced that L. 1959, Ch. 
217 (G. S. 1959 Supp. 41-1108 and 41-1109) 
contains two unauthorized delegations of 
legislative power in contravention of Art. 
2, sec. 1 of the constitution of Kansas and 
is therefore invalid. This decision, of course, 
makes regulation 14-4-13a, promulgated by 
the director, inoperative since he has no 
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legislative authority to provide for mini- 
mum prices on intoxicating liquor. The 
court is not here deciding that the legisla- 
ture may not in its wisdom enact a proper 
statute under the police power of the state 
fixing minimum prices upon intoxicating 
liquor, if it shall determine that such statute 
is required. 


The decision of the district court ap- 
pealed from must be reversed. 


It is hereby so ordered. 


[] 69,945] Corning Glass Works v. Louis Perloff. 
In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 28915, Dated February 21, 1961. 


Fair Trade 


Enforcement of fair trade price in Federal court—Jurisdictional amount—Proof of 
injury in particular state—The jurisdictional showing necessary to maintenance of suit 
in a federal court was not made by merely stating the amount spent nationally during 
1960 in advertising fair traded products ($3,000,000). The portion allocable to the state 
in which the contract is to be enforced (here, Pennsylvania) must be shown, and the 
value of the fair trader’s threatened good will in that state. This showing not having been 
made, a preliminary injunction against sale of the plaintiff’s products at less than fair 


trade prices was denied. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3410. 
For the plaintiff: Thomas B. Harper, and S. Gordon Elkins, Stradley, Ronon, Stevens 


& Young, Philadelphia, Pa. 
For the defendant: 


Opinion and Order Sur Plaintiff’s Request 
for Preliminary Injunction 


EcaAn, Judge [Jn full text]: This is a fair 
trade case. Jurisdiction is claimed by diversity. 
Plaintiff, a New York corporation, has filed 
suit to enjoin the defendant, a Philadelphia 
merchant, from selling certain of the 
plaintiff's products, namely, Corning Ware 
(a registered trade name) at prices. below 
those established in accordance with the 
Pennsylvania Fair Trade Act, 73 P. S. 
§§ 7-11. A hearing was held on plaintiff's 
demand for a preliminary injunction, after 
which counsel filed briefs, made argument, 
and filed requests for findings of fact and 
conclusions of law. 


The Pennsylvania Fair Trade Act pro- 
vides, inter alia: 


“Wilfully and knowingly advertising, 
offering for sale, or selling any com- 


1 There was no showing that these contracts 
are still in effect, and three of those introduced 
into evidence were undated. Presumably on 
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modity at less than the price stipulated 
in any contract entered into pursuant to 
the provisions of section one of this act 
[73 P. S. §7], whether the person so ad- 
vertising, offering for sale, or selling is, or 
is not, a party to such contract, is unfair 
competition and is actionable at the suit 
of such vendor, buyer or purchaser of 
such commodity, 92.73 PASis 3: 


The evidence establishes that at least 
since November 1957, pursuant to the Act, 
plaintiff has entered into contracts? with 
various retailers in Pennsylvania providing 
for minimum retail (‘fair trade”) prices to 
be charged for plaintiff's products dis- 
tributed under the trade names “Pyrex” and 
“Corning,” and that sales have been made 
in that state at these fair trade prices. The 
complaint and evidence in this case deal 
only with Corning Ware. In October 1959, 
plaintiff informed the defendant of the ex- 


final hearing the plaintiff can establish that the 
contracts are still subsisting. 
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istence of such contracts and demanded that 
defendant adhere to the established minimum 
prices for Corning Ware and Pyrex Ware; 
at the same time plaintiff furnished the de- 
fendant copies of the minimum retail price 
lists of Corning Ware and Pyrex Ware. 
Despite this, the defendant, in July 1960 
and November 1960, made retail sales of 
Corning Ware at prices substantially below 
the fair trade prices. 


[Jurisdictional Amount] 


Ordinarily, on the basis of these findings 
and the applicable Pennsylvania law, plain- 
tiff would be entitled to a preliminary injunc- 
tion pending a full hearing. Olin Mathieson 
Chemical Corp. v. L. & H. Stores, Inc. [1958 
TRADE CASES { 68,981], 392 Pa. 225 (1958); 
Hamilton Cosco, Inc. v. Nelson’s Kiddie City, 
Inc. [1959 Trapve Cases § 69,369], 173 F. 
Supp. 768 (E. D. Pa. 1959). We are con- 
strained to deny that relief, however, be- 
cause we feel that plaintiff has not established 
the jurisdictional amount with the particularity 
required of a plaintiff in this type of action. 


The plaintiff claims jurisdiction under 28 
U. S. C. § 1332, which gives the district 
courts jurisdiction of suits between citizens 
of different states where the matter in 
controversy exceeds the value of $10,000.’ 
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[Injury to Good Will] 


The amount in controversy in this kind of 
suit is the value of the property right which 
is being injured. Ambassador East, Inc. v. 
Orsatti, Inc., 257 F. 2d 79 (3 Cir. 1958); 
Campbell Soup Co. v. Diehm, 111 F. Supp. 
211 (E. D. Pa. 1952). The property right 
in this case which the plaintiff claims is 
threatened by defendant’s unlawful conduct 
is apparently the good will accruing from the 
maintenance of fair trade prices in Penn- 
sylvania for Corning Ware. There is in- 
sufficient evidence before us to establish 
that this property right has a value in excess 
of $10,000. It was testified that plaintiff 
in 1960 spent nationally almost $3,000,000. 
for advertising and sales promotion. How 
much of that amount is attributable to Corn- 
ing Ware* distribution in Pennsylvania *— 
which is the nub of this case—was not 
shown. 

It may well be that on final hearing 
plaintiff will be able to establish the juris- 
dictional amount, but we feel it has not 
done so at the hearing on its motion for 
a preliminary injunction. 

The above constitute our findings of fact 
and conclusions of law. 


The plaintiff’s request for a preliminary 
injunction is denied. 


[] 69,946] United States v. Borden Co., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 51 C 947. Dated February 27, 1961. 


Case No. 1090 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Price discrimination—Cost justification—Discounts by classes—Good faith of cost 
studies—On a finding that while discounts allowed at a flat rate to chain stores and 
at graduated rates, depending on volume, to independents, were prima facie violations 
of Sec. 2(a) of the Clayton Act, they were based on good faith efforts to establish and 
reflect cost differentials, it was held that discounts in the sale of milk were cost justified. 
In one instance, differences in the cost of delivery between chain and independent stores 


were cited as the primary distinction. 


2 We note in passing that the plaintiff's com- 
plaint fails to recite the state in which plain- 
tiff has its principal place of business and that 
therefore diversity of citizenship is not ade- 
quately pleaded. Assuming that the necessary 
diversity exists, we will permit amendment of 
the complaint to allege it properly. 28 U.S. C. 
§ 1653; Miller v. Weller, — F. 2d — (3 Cir., 


Jan. 9, 1961); Paramount Packaging Corp, V. 
H. B. Fuller Co., — F. Supp. — (E. D. Pa. 
1960). 
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In the other, the analysis dealt with route activities, 


2 The plaintiff's evidence showed that 2,000 
of its 13,000 employees are engaged in the 
production of consumer items, but there was 
no showing of how many of these 2,000 were 
engaged in making Corning Ware. 

4 The only proof of monetary amount pertain- 
ing to Pennsylvania was the fact that one 
retailer in Philadelphia sells more than $3,000. 
worth of Corning Ware and Pyrex Ware 
annually. 
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U.S. v. Borden Co. 
branch office clerical activities and central office activities, as part of the direct and 
indirect costs. The court acknowledged that there were instances when inequities 
resulted, and that the cost studies were imperfect, but concluded that the weight of 
authority supports a liberal-approach in determining whether cost studies have been made 
and used in good faith as the basis for price differentials. It also noted that, while it was 
here denying an injunction, it might be appropriate for the Government to bring the 
matter to the attention of the Federa! Trade Commission for possible action. 


See Price Discrimination, Vol. 1,  3510.400. 


Justice Department enforcement—Injunctive relief—Effect of decree in private suit— 
Discontinuance of practices.—Injunctive relief against price discriminations which had been 
found to be cost justified under present circumstances was denied partly on that ground, 
partly on the ground that the practices charged when suit was first filed had not only 
since been abandoned but were in most respects covered by a decree in a private suit 
against the same defendants, and partly on the ground that the injunction requested, to 
regulate all wholesale sales, would necessarily lead to continual litigation as to the 
validity of pricing practices of the defendants. Under the circumstances presented, this 
was considered impractical and unnecessary. The court noted that while it had originally 
denied the injunction solely on the ground that the practices complained of were barred 
under the private decree, the Supreme Court’s reversal of that action, nevertheless left 
the private decree as a factor to be considered in determining the propriety of injunctive 
relief, 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8233. 
For the plaintiff: Bertram M. Long, Assistant U. S. Attorney. 


For the defendants: Edward L. Hart and John P. Stevens of Rothschild, Hart, 
Stevens & Barry, Chicago, Ill., for Bowman and Ridgway; Stewart S. Ball of Sidley, 
Austin, Burgess & Smith, Chicago, Ill., and Joseph A. Greaves, Legal Department, 
Borden Co., for Borden and Belmont. 


twenty-three pages long, and, apart from 
its prayer for relief, consists of forty-eight 
paragraphs, only two of which are devoted 
to the Clayton Act charges, and read as 
follows: 


Memorandum, Findings of Fact, 
Conclusions of Law and Decree 


CAMPBELL, Chief Judge [Jn full text]: This 
suit began in June, 1951 by the filing of a 
complaint charging eight Chicago dairies 


with various violations of Sections 1 and 
and 2 of the Sherman Act and Section 2(a) 
opathemClayjonmAct (Dithegal 5m UamSemes, 
Sections 1, 2, 13(a)). Before the taking of 
any evidence, four of the eight defendants 
entered into a consent decree prohibiting 
the various practices which the Government 
sought to enjoin. The remaining defend- 
ants are the Borden Company and a 
wholly-owned subsidiary (hereinafter col- 
lectively referred to as Borden); and Bow- 
man Dairy Company and a wholly-owned 
subsidiary (hereinafter collectively referred 
to as Bowman). 


Since my conclusions rest in some 
measure upon differences between those 
practices alleged in the complaint and 
those practices alleged by plaintiff to exist 
in the milk industry in Chicago today, it 
is important to review those portions of the 
complaint which deal with alleged viola- 
tions of the Clayton Act. The complaint is 
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“B. Violations of Section 2(a) of the Clay- 
ton Act as Amended. 


“46. Beginning on or about January, 1941, 
and continuing up to the date of the filing 
of this complaint, each of the defendants 
has sold and is continuing to sell for 
resale fluid milk in interstate trade and 
commerce to different wholesale purchas- 
ers in the Chicago area at prices which 
discriminate between said purchasers of 
fluid milk of like grade and quality, and 
the effect of such discrimination may have 
been and may continue to be to substan- 
tially lessen competition or tend to cre- 
ate a monopoly in the sale of fluid milk 
to wholesale purchasers in the Chicago 
area or to injure, destroy or prevent com- 
petition between the aforesaid wholesale 
purchasers knowingly receiving the bene- 
fit of such price discriminations and other 
wholesale customers not receiving the 
benefit of such discriminations, in vio- 
lation of Section 2(a) of the Clayton Act, 
as amended (38 Stat. 730, 49 Stat. 1526, 
15 U. S. C. Sec. 13(a)). The defendants 
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are continuing, threatening to continue, 
and will continue the aforesaid offenses 
unless the relief hereinafter prayed for is 
granted. 

“47. The aforesaid discriminations in price 
have been granted, often secretly in the 
form of preferential prices, discounts, re- 
bates, lump sum cash payments, install- 
ment cash sums, and interest-free loans.” 


The length of the allegations respecting 
Clayton Act violations fairly indicates the 
importance which the plaintiff attached to 
those violations at the 1953 trial, and the 
amount of time devoted to proof of those 
allegations, as compared to the magnitude 
and complexity of the plaintiff’s alleged 
Sherman Act case. 


[Effect of Private Decree on Injunction 
in Government Action] 

At the close of plaintiff’s case in 1953, I 
dismissed the entire complaint, U. S. wv. 
Borden Co. [1953 TravE CASEs { 67,461], 111 
F. Supp. 562, holding, first with respect to 
the Sherman Act, that plaintiff had failed 
to show either monopoly or a conspiracy 
to monopolize and, second, with respect to 
the Clayton Act that (even though plaintiff 
had established a prima facie case) the de- 
fendants were effectively prohibited from 
committing further violations by the terms 
of a decree entered by another judge of 
this Court. Dean Milk Company v. Americas 
Processing and Sales Company [1950-1951 
TrAvE CASES § 62,777], No. 49 C 1159. I 
then stated, at 111 F. Supp. pages 581, 582: 


“A decree of this court entered at the 
instance of a private litigant is as binding 
upon a defendant as a decree entered at 
the instance of the Government; and a 
consent decree, entered by any judge of 
this court without hearing evidence, is as 
binding as a decree entered by another 
judge after a protracted trial. I conclude, 
therefore, that each of the remaining de- 
fendants is now effectively enjoined by 
this court from performing any of the 
acts set forth in the Government’s prayer 
for injunctive relief, insofar as the Clay- 
ton Act is concerned. “As a court of 
equity, I will not perform a useless task. 
The violations of the Clayton Act de- 
scribed in the complaint and shown at 
the trial are, for the most part, old vio- 
lations. And to this court, the Dean de- 
cree assures, as completely as any decree 
can assure, that there will be no new 
violations.” 


On appeal, the Supreme Court affirmed 
the Sherman Act phase of the case, but 
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reversed and remanded as to the Clayton 
Act phase on the sole ground that the 
existence of a private decree does not itself 
deprive the Government of its right to a 
decree when the need for injunctive relief is 
shown. U.S.v. Borden Company [1954 Trapr 
Cases { 67,754], 347 U. S. 514. However, 
the Court further indicated that the Dean 
Decree is properly one of the many con- 
siderations involved in this determination: 


“The Government contends that it has 
‘an independent right to relief against 
violations of the Clayton Act, without 
regard to whether such violations previ- 
ously have been enjoined by a decree in 
a private antitrust suit.’ But we cannot 
say that the existence of the private de- 
cree warrants no consideration by the 
chancellor in assessing the likelihood of 
recurring illegal activity. We hold only 
that, in view of the difference in the re- 
spective interests sought to be vindicated 
by the Government and the private liti- 
gant, the district judge abused his dis- 
cretion in refusing the Government an 
injunction solely because of the existence 
of the private decree. 

“The judgment of dismissal as to the 
Sherman Act allegations is affirmed; as 
to the Clayton Act allegations the case 
is remanded to the District Court for 
further consideration, and such further 
proceedings as may be necessary, in ac- 
cordance with this opinion.” 


(347 U. S. 514, 520.) 


After remand, on the motion of plaintiff, 
on April 18, 1955, I opened the record for 
the introduction of further evidence by plain- 
tiff for the purpose of showing the exist- 
ence of current Clayton Act violations, and 
by the defendants for asserting affirmative 
defenses, All of the evidence was taken in 
the form of stipulations which were then 
embodied in pre-trial orders, and in the 
form of depositions of expert witnesses. 
Afterward, all parties argued their respec- 
tive positions through able and compre- 
hensive briefs. 

I am grateful to counsel for all parties 
for their cooperation and assistance in pre- 
paring the lengthy pre-trial orders and the 
able briefs. Without such cooperation this 
case might have consumed many weeks of 
the Court’s time. 


[Present Need for Injunction] 


The sole question now before me is the 
appropriateness of the requested injunctive 
relief—whether, in the light of present con- 
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ditions in the milk industry in Chicago, 
as shown by the evidence presented to the 
Court after remand, the public interest 
would be served by the issuance of an in- 
junction in the form prayed by plaintiff's 
complaint. 


Those paragraphs of the complaint, quoted 
above, relating to the Clayton Act fairly 
describe the type of evidence which was 
introduced at the 1953 trial. Plaintiff then 
showed that defendants had engaged in 
“stop-buying,” that is, the “purchasing” 
of wholesale outlets. Plaintiff also showed 
that defendants had made interest-free loans 
to wholesale customers and granted dis- 
criminatory discounts to various customers 
either outright, or through gifts of fixtures 
or merchandise. 


[Discrimination Charged] 


These practices, described in the com- 
plaint and shown at the 1953 trial, were 
not referred to after remand of the case. 
Indeed, there is no evidence of any kind 
to support a finding that any such practices 
exist today in the milk industry in Chicago. 
The practice to which the evidence before 
me relates, as shown by the stipulations of 
fact prepared after remand, consist of price 
discriminations which may be summarized 
as follows: 


1, Bowman published and followed, dur- 
ing the years following the remand, dis- 
count quotations which on their face 
discriminated between chain customers and 
independent stores. For example, from 
June, 1954 to August, 1955, the published 
Bowman discount quotations were as follows: 


To chain customers (A & P and Kroger): 
11 per cent off of the fluid milk list prices 
regardless of quantities purchased. 


To wmdependent stores: A sliding scale 
quantity discount with a maximum of 8 
per cent off of the fluid milk list prices 
computed on the basis of the average daily 
“points” purchased each month, 


Plaintiff has demonstrated by its Schedule 
I, comparing five grocery stores, chain and 
independent, within a radius of one mile 
and served by the same milk route, and 
by its Schedule II, comparing four stores, 
chain and independent, within another radius 
of one mile and served by the same milk 
route, that a price discrimination exists as 
against the independent stores under appli- 
cable discount quotations. 
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2. With respect to Borden, plaintiff's 
evidence as embodied in the stipulations 
also shows price discrimination between 
chain and independents by means of pub- 
lished discount schedules. For example, 
from June, 1954 until August, 1955, the 
following discount quotations were in effect: 


To chain stores (A & P and Jewel): 8% 
per cent off of the fluid milk list prices 
regardless of quantities purchased. 


To independents: A graduated quantity 
discount with a maximum of 4 per cent off 
of fluid milk list prices computed on the 
basis of average daily “points” purchased 
each month. Again, by schedules relating 
to chain and independent stores within 
a radius of one mile and served by the 
same milk route, plaintiff has demonstrated 
a price discrimination as against independ- 
ents under applicable discount quotations. 


Plaintiff has made similar charges of 
price discrimination respecting the “bulk 
wholesale customers” of defendants. This 
class of customers includes, principally, 
restaurants and hotels. By tables compar- 
ing the flat, net prices on customer pur- 
chases in the downtown area of Chicago, 
Illinois, plaintiff has demonstrated with re- 
gard to both defendants price differences 
among their bulk wholesale customers. 


[Interstate Commerce—Injury to 
Competition] 


With regard to both classes of customers, 
plaintiff, in order to show prima facte vio- 
lations of Section 2(a) of the Clayton Act, 
must prove that: 


1, Defendants were engaged in commerce, 
and that discriminatory practices occurred 
“in the course of such commerce”; 


2. Defendants either directly or indirectly 
discriminated in price between purchasers 
of commodities of like grade and quality; 


3. That the effect of such discrimination 
“may be” to substantially lessen competi- 
tion or to create a monopoly in this line of 
commerce, or to injure, destroy, or prevent 
competition with any person who grants 
such discrimination, or with customers of 
such person. 


It is not open to question that the price 
differences described above are not price 
discriminations under Section 2(a) in light 
of F. T. C. v, Anheuser-Busch, Inc. [1960 
TRADE CASES { 69,737], 363 U. S. 536. How- 


© 1961, Commerce Clearing House, Inc. 


Number 179—131 
3-23-61 


ever, defendants argue that these discrimi- 
nations are not prima facie violations of 
Section 2(a) on the basis of these reasons: 


1. Defendants contend that plaintiff failed 
to prove that the alleged violations were 
committed in the course of interstate com- 
merce. A similar contention was before me 
prior to the 1953 trial upon the motion of 
defendants. After extensive argument and 
due deliberation, I rejected the contention 
and denied defendants’ motion. On appeal, 
this contention was neither pressed by de- 
fendants nor considered by the Supreme 
Court. I have, however, again fully con- 
sidered the evidence before me and find 
that defendants’ alleged violations with re- 
gard to wholesale and bulk wholesale cus- 
tomers did occur in interstate commerce. 


2. Defendants contend that the Govern- 
ment has failed to show that there has 
been any injury to competition. This argu- 
ment is wholly without merit in view of 
the well-settled principle that the Clayton 
Act frowns upon any discrimination which 
“may” injure competition. Federal Trade 
Commusston v. Morton Salt Company [1948- 
1949 Trane Cases § 62,247], 334 U. S. 37; 
FE. Edelmann & Company v. Federal Trade 
Commission [1956 Trave CaseEs f 68,558], 
239 F. 2d 152, 154. I note here the interest- 
ing analvsis of the requirement of injury to 
competition by the Seventh Circuit Court 
of Appeals in the recent decision of An- 
heuser-Busch Inc., v. F. T. C. [1961 TRapvr 
Cases § 69,904], — F. 2d —, decided upon 
remand from the Supreme Court. Since 
that case differs factually from the cause 
now before me, I do not here find it 
relevant. 


[Discounts as Prima lacie Violations] 


In short, the evidence shows: That the 
sales made by defendants were in com- 
merce; that the defendants discriminated 
in price; that the customers of defendants 
were in competition with each other, and 
that there may be an injury to competition. 
I find that the published discount quota- 
tions of defendants, which on their face 
show discriminations between the defend- 
ants’ wholesale customers, constitute prima 
facie violations of Section 2(a) of the Clayton 
Act. I further find that the discrimina- 
tions between defendants’ bulk wholesale 
customers constitute prima facie violations 
of Section 2(a) of the Clayton Act. 
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[Cost Justification] 


As | indicated previously, there are many 
factors which affect a determination of this 
case. Most important is the defense of 
cost justification raised by the defendants 
in accordance with the cost proviso of Sec- 
tion 2(a) which reads as follows: 


“Provided, That nothing * * * (herein) 
contained shall prevent differentials which 
make only due allowance for differences 
in the cost of manufacture, sale or de- 
livery resulting from the differing methods 
or quantities in which such commodities 


are to such purchasers sold or delivered 
#3 #2 


[Judicial Precedents for Liberal 
Approach| 


Though there has been some disagree- 
ment as to whether this provision should 
be strictly construed so as to require full 
cost justification of every price differential 
with mathematical certainty, or whether 
the provision should be liberally construed 
so as to allow a reasonable latitude in cost 
studies, I find that a liberal approach to 
cost justification studies is today supported 
by expert, as well as judicial, opinion. 


The Supreme Court in Automatic Canteen 
Co. v. F. T. C. [1953 Tranr Cases J 67,503], 
346 U. S. 61 commented specifically at Page 
68 upon the “intricacies inherent in the 
attempt to show costs in a Robinson- 
Patman proceeding” and the “elusiveness 
of cost data.’ The Federal Trade Com- 
mission in In the Matter of Muinneapolis- 
Honeywell Regulator, 44 F. T. C. 351, stated 
at Page 394: 


“Cost studies of the sort presented in 
this matter ordinarily do not affect pre- 
cise accuracy but must necessarily em- 
brace a number of conjectural factors and 
allocations. There is inherent in them 
a reasonable margin of allowable error.” 


* * * 


“Where they (cost studies) are made 
in good faith and in accordance with 
sound accounting principles, they should 
be given a very great weight. * * * 
Respondent’s burden under the Act is 
very great and it should have a liberal 
measure of consideration when it becomes 
apparent that it has made sincere and 
extensive efforts to discharge that bur- 
den. We have accordingly accepted the 
results of the cost study as fairly re- 
flecting respondent’s cost differentials within 
a reasonable margin of error.” 
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In American Can Co., v. Russellville Can- 
ning Co. [1950-1951 TrapE Cases {[ 62,895], 
191 F. 2d 38, the Court, finding that the 
district court “applied too rigid a standard,” 
stated at Page 59: 


“Tf a manufacturer granting quantity 
discounts is required to establish and to 
continuously maintain a cost accounting 
system which will record the expenses 
incurred in selling every individual cus- 
tomer and all of the data which the 
plaintiff deems essential, the burden, ex- 
pense and assumption of risk involved 
would seem to preclude the granting of 
quantity discounts, at least until the ap- 
proval of the plan by the Federal Trade 
Commission had been secured. 


“We cannot say that the District Court 
was compelled to accept the defendant’s 
jurisdiction of the quantity discounts which 
were granted. If, however, the system 
was adopted in good faith and the cost 
study during the test period of more 
than four years was honestly maintained, 
and reflected with substantial accuracy 
the differences in selling costs as between 
the customers in Class C and those in 
Classes A and B, we think the court’s 
conclusion that the justification was in- 
adequate because it was not continued 
beyond the test period, did not reflect 
cost differences as between individual 
customers, and failed to take into con- 
sideration conjectural geographical dif- 
ferences in selling costs and other matters 
which might be thought to have some 
speculative bearing on such cost differ- 
ences, was not justified.” 


In Reid v. Harper and Brothers [1956 
TrADE Cases § 68,419], 235 F. 2d 420, the 
Court made the following statements at 
Page 422: 


“Both the courts and the Federal Trade 
Commission have recognized the dilemma 
confronting defendants in suits such as 
these, and have liberally accepted data 
derived from litigation-inspired account- 
ing methods.” 

“To require a seller in these circum- 
stances to justify the cost differential in 
each and every transaction with his 
buyers, rather than on the aggregate 
basis of their dealings, would prove un- 
duly onerous. The impact of such a re- 
quirement might be to discourage all 
price differentials, even those actually 
justified by cost distinctions.” 


[Administrative Views] 


In addition, the Report to the Federal 
Trade Commisson by the Advisory Com- 
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mittee on Cost Justification under the 
Robinson-Patman Price Discrimination Act, 
filed February, 1956, and the 1955 Report 
of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws concur 
in supporting a liberal approach to cost 
justification studies. The Report of the 
Attorney General’s Committee contains the 
following statements at Pages 174, 175: 


“As a legal framework, we recommend 
recognition that a Robinson-Patman cost 
defense is not susceptible to testing by 
_precise or mechanical rules. We advise 
a liberal interpretation of the statute’s ° 
‘due allowance’ criterion as enacting a 
reasonable de minimis concept to exoner- 
ate a challenged price even if an attempted 
cost defense falls short of ‘justifying’ it 
by a fractional amount. Similarly, real- 
istic adaptation of this concept should 
validate only partially ‘justified’ price 
concessions whenever the ‘unjustified’ 
portion of the differential alone could not 
reasonably cause ‘injury’ sufficient to 
bring the Act into play * * *,.” 

“Because any accounting apportion- 
ment of costs essentially involves sub- 
jective business judgment, not objective 
fact, we recommend that a reasonable 
approximation of production or distribu- 
tion cost variances to prior differentials— 
when demonstrated in good faith through 
any authoritative and sound accounting 
principles—suffice as a matter of law 
to meet the requirement for justification 
under the Section 2(a) cost proviso. Ap- 
plied in this way, the Act should impede 
no price variation reasonably related to 
economies in any of the seller’s costs 
deriving from significant differences among 
customers or broad categories of com- 
mercial transactions.” 


The Cost Justification Report at Page 6 
expressly recognizes the “necessity for a 
broad approach in the administration of the 
cost proviso” and in discussing the mean- 
ing of the words “due allowance” as con- 
tained in the cost proviso, comments at 
Page 9 as follows: 


“Believing that it was the legislative 
intent to permit sellers to pass on to 
customers the benefit of economies in 
manufacturing and distribution, the Com- 
mittee feels that the correct interpretation 
of this phrase is of prime importance. 

“In view of the plus-or-minus leeway 
which must be granted to all cost figures, 
as discussed later (Section III, A, 1), 
‘due allowance’ should not be construed 
in every case to require full and complete 
cost justification of a price differential. 
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It should be construed flexibly, so as to 
require only ‘reasonable allowance’ for 
cost differences based on sound ac- 
counting and pricing principles.” 


At Page 11, the Report states: 


“Great weight should be given to cost 
studies made in good faith and in accord- 
ance with acceptable accounting doctrines. 
‘Great weight’ should be interpreted as 
meaning that accounting principles relied 
on by a respondent should have an evi- 
dentiary value superior to an adverse 
theory of accounting unless the adverse 
theory is supported by a preponderance 
of evidence that the principles relied on 
by the respondent are not sound. A mere 
showing that a method other than that 
used by the respondent would produce 
narrower cost differences should not serve 
to overthrow an equally acceptable method 
used by the respondent.” 


And at Page 22, the Report concludes: 


“The Committee recognized that the 
cost proviso of the Robinson-Patman Act 
operates in a complex area and that many 
of the problems to which it gives rise are 
not given to ready solution. Neverthe- 
less, its significance as a means of law- 
fully reflecting economies of operation in 
lower prices to the benefit of the con- 
suming public is apparent and every effort 
must be made to implement its important 
economic role.” 


Plaintif€ contends that the case of F. T. C. 
v. Simplicity Pattern Co., Inc. [1959 TRADE 
Cases { 69,361], 360 U. S. 55, dictates that 
the cost proviso of Section 2(a) must be 
narrowly construed. However, I find that 
that opinion, resting solely upon the court’s 
interpretation of Section 2(e) of the Act, is 
not pertinent here. 


I might add here that it is my opinion 
that the Federal Trade Commission, in 
matters of accounting detail, is the tribunal 
possessing expertise. I am completely in 
accord with the suggestion made by the 
Supreme Court in Bruce’s Juices uv. American 
Can Co. [1946-1947 Trapt Cases § 57,553], 
330. U. S. 743 at Page 745: 


“It (The Robinson-Patman Act) indi- 
cates, too, that the Federal Trade Com- 
mission is the appropriate tribunal to hear 
in the first instance the complicated issues 
growing out of grievances against a quan- 
tity discount practice of a seller.” 


The above statements of the Courts, the 
Federal Trade ‘Commission Report and the 
Report of the Attorney General’s Com- 
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mittee, set forth the principles which guide 
my decision as to the cost justification phase 
of this case. 


[Cost Studies by Defendants] 


I now consider the cost studies sub- 
mitted by defendants to sustain their cost 
justification defenses: 


1. Bowman Studies: 


Bowman first maintains, and has at- 
tempted to show by studies, that plaintiff 
has engaged in a careful process of culling 
and grading of some 2,300 stores available 
for consideration by plaintiff in the Chicago 
area in order to show a discrimination 
among wholesale customers. Bowman con- 
tends this “culling and grading” process 
results in isolated examples of discrimina- 
tion which are not representative of the 
situation throughout the Chicago area. Bow- 
man has also submitted several cost studies 
conducted and analyzed primarily by Albert 
J. Bergfeld, an expert in the field, which 
purport to justify the different discounts 
granted to chains and independents. These 
studies, which are lengthy and detailed, con- 
clude that the discount quotations are 
justified because of the difference in the 
cost of delivery between chain and inde- 
pendent stores. 


With regard to the alleged price dis- 
criminations against bulk wholesale cus- 
tomers, Bowman contends that the price 
variations complained of were bona fide 
attempts to meet competition and were also 
justified by differences in delivery costs and 
has submitted a detailed cost study to this 
effect. 


2. Borden Study: 

The Borden study conducted by J. F. 
Malone, an expert in the field, assisted by 
the accounting firm of Haskins and Sells, 
is a detailed analysis of route activities, 
branch office clerical activities and district 
central office activities and concludes in 
substance that the price discrimination against 
independent wholesale customers is justified 
by a consideration of direct and indirect 
costs. 


With regard to the alleged price dis- 
criminations against bulk wholesale cus- 
tomers, Borden contends that the price 
variations complained of were justified by 
differences in manufacturing costs due to 
differences in quantities of various products 
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purchased and has‘submitted summary sched- 
tiles to this effect. 

The defendants have as well submitted 
by their briefs, a mass of material, much 
of which is argumentative, explaining and 
claborating upon specific parts of the studies. 
For purpose of this memorandum it is suff- 
cient to find, as I do, that the studies of 
both Bowman and Borden are products of 
extensive investigations of many customers 
within given areas and reflect the bona fide 
efforts of these defendants to determine 
differences in cost between various classes 
of their customers. 


[Government Objections—Flat Allowances | 


Plaintiff has made detailed criticisms of 
defendants’ wholesale customer cost studies. 
Among other contentions, plaintiff argues: 
That defendants have given too broad an 
interpretation to the phrase “methods or 
quantities” as used in the cost proviso in 
preparing their cost studies; that defend- 
ants’ own cost charts show that the discount 
differences between their store customers 
were not justified by cost differences; that 
Bowman cannot justify its discriminatory 
prices on the basis of any alleged cost dif- 
ferences resulting from the collection of 
C. O. D. payments or the rendering of 
“customer services” in connection with its 
milk deliveries; that Bowman and Borden 
“customer services” are prohibited by Sec- 
tions 2(d) and 2(e) of the Clayton Act and 
outside the scope of Section 2(a); that the 
Bowman and Borden systems of cost allo- 
cations are unsound and improper on sev- 
eral grounds including the use of erroneous 
premises, statistically unsound standard time 
formulae and wrongful classification of vari- 
ous functions. Plaintiff has, as well, by 
Tables, submitted corrections of these alleged 
deficiencies in defendants’ cost allocations. 


Another principal criticism of the cost 
studies relates to their seemingly arbitrary 
nature. A customer who qualifies as a 
chain, for example, gets a flat discount 
regardless of volume purchased, while a 
customer who qualifies as an independent 
must reach a prescribed dollar volume in 
order to qualify for his discount. 


Plaintiff has selected some isolated cases 
where this seemingly arbitrary classifica- 
tion results in percentage discounts which 
do not bear a direct ratio to differences 
in volume of sales. However, this mode of 
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classification is not wholly arbitrary—after 
all, most chain stores do purchase larger 
volumes of milk than do most independent 
stores. Some measure of business (or ac- 
counting) judgment must be used in deter- 
mining the premises of a cost study, and 
I cannot now find that these defendants 
have determined premises for these studies 
which are improper. Certainly, the studies 
are imperfect in some respects, but any 
such cost studies, no matter with how much 
care and skill they are prepared, are bound 
to be imperfect. 


Plaintiff contends with regard to defend- 
ants’ bulk wholesale customers that Bow- 
man failed to prove a bona fide meeting of 
competition as to its customers and also 
failed to prove a cost justification defense. 
Plaintiff contends that Borden failed to 
prove its cost justification defense. 


[Good Faith Basis for Cost Studies] 


Having fully considered all the evidence 
before me, as well as the schedules, sum- 
maries and tables and arguments relating 
thereto of the parties, I find that defendants 
have each made a bona fide effort to allo- 
cate their costs between different types of 
wholesale customers, and that such cost 
allocation is the sole reason for the alleged 
price discrimination. I find that the cost 
studies provide an adequate justification for 
the difference in prices described above in 
defendants’ published discount quotations. 


I further find that defendants’ bulk cost 
studies provide an adequate justification 
for the difference in price described above 
with regard to the flat, net prices charged 
defendants’ bulk wholesale customers. 


[Present Necessity for Injunction] 


I now consider whether a decree should 
be granted in accordance with the Govern- 
ment’s prayer for relief. In reaching a deci- 
sion on this question I have been guided, 
among other considerations, by the following: 

1. As stated at the outset of this memo- 
randum, the practices described in the plain- 
tiff's complaint apparently no longer are 
followed by the defendants. In any event, 
such practices would be relevant only to 
show the present state of the industry and 
to determine the likelihood of future vio- 
lations occurring. As Mr. Justice Jackson 
stated in U. S. v. Oregon Medical Society 
[1952 Trape Cases { 67,264], 343 U. S. 
326, at Page 333: 
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“All it takes to make the cause of 
action for relief by injunction is a real 
threat of future violation or a contempo- 
rary violation of a nature likely to recur. 
This established, it adds nothing that the 
calendar of years gone by might have 
been filled with transgressions. Even 
where relief is mandatory in form it is to 
undo existing conditions, because other- 
wise they are likely to continue. In a 
forward-looking action such as this, an 
examination of ‘a great amount of arche- 
ology’ is justified only when it illuminates 
or explains the present and predicts the 
shape of things to come.” 


The types of violations now alleged to 
exist are completely different from those 
described in the original complaint. No 
evidence was presented and no argument 
made that there is a present need for in- 
junctive relief to cure such old practices. 
Further, these old practices which were the 
subject of the 1953 trial have already been 
condemned by the terms of the Dean 
Decree. As I have already indicated, and 
as the Supreme Court has commented in 
this case, I am justified in considering all 
factors, as well as the Dean Decree, in 
arriving at this determination. 


2. The various practices of which plaintiff 
now complains, consisting of alleged out- 
right discrimination between classes of cus- 
tomers, are shown to have been adequately 
justified by the defendants’ cost studies. 

3. The single question for determination 
in this phase of these proceedings is whether 
or not I should issue an injunction regu- 
lating all wholesale sales made by defend- 
ants. Such an injunction would, by its 
nature, be general and all inclusive. And, 
as the parties well know, in all probability, 
subsequent proceedings for enforcement, 
amendment and modification of the injunc- 
tion would follow. 

In short, I would regulate this particular 
phase of the industry and, in so doing, 
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would continually be called upon to pass 
judgment on the pricing practices of these 
defendants. On the basis of the evidence 
presented, I feel that such a course is im- 
practical and unwarranted. 


[FTC Proceedings as Possibility] 


I wish to make clear, however, that J 
have not given my stamp of approval to all 
pricing policies and practices revealed by 
the evidence. As I have indicated in other 
parts of this memorandum, these policies 
and practices have in many instances been 
imperfect. 


Plaintiff is in no way prohibited from 
bringing these policies and practices to the 
attention of the Federal Trade Commission, 
which is, as the Supreme Court has pointed 
out, a more appropriate tribunal to grant 
effective relief, if it be warranted. 


Accordingly, keeping in mind the admoni- 
tion of the United States Supreme Court 
in this very case that: 


“(T)he moving party must satisfy the 
Court that relief is needed. The necessary 
determination is that there exists some 
cognizable danger of recurrent violation, 
something more than the mere possibility 
which serves to keep the case alive;” 


I find that plaintiff has shown no need 
for the exercise of the Court’s equitable 
powers and accordingly, the case must be, 
and is, hereby dismissed. 


I adopt as my Findings of Fact the Stipu- 
lations of Fact embodied in the pre-trial 
orders heretofore entered by me. 


Further, in accordance with the provi- 
sions of Rule 52 of the Federal Rules of 
Civil Procedure, the facts and conclusions 
stated in this memorandum shall stand as 
additional findings of fact and conclusions 
of law. 


[ff 69,947] Delmar Construction Co. of Florida v. Westinghouse Electric Corp., and 
Westinghouse Appliance Sales, a division of Westinghouse Electric Corp. 

In the United States District Court for the Southern District of Florida, Jacksonville 
Division. No. 4317-Civil-J. Filed February 24, 1961. 


Clayton Act 


Price discrimination—Meeting competition defense—Services or facilities furnished by 
customer.—In denying a motion to strike a defense, the court stated its opinion that 
because of the close inter-relationship of subsections 2(d) and (e) of the Clayton Act, 
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“it is both logical and reasonable” to recognize the meeting competition defense when 
offered in connection with payments for services or facilities furnished by the customer, 


under Sec..2(d), as well as under 2(e). 


See Price Discrimination, Vol. 1, J 3522.375. 
For the plaintiff: P. Donald DeHoff, Jacksonville, Fla. 
For the defendant: Patterson, Freeman, Richardson & Watson, Jacksonville, Fla. 


Order 


Simpson, District Judge [In full text]: 
All affected parties having been heard, after 
due notice, on the matters herein disposed 
of, and defendant having withdrawn its Ob- 
jections (filed August 5, 1960) to plaintiff’s 
Interrogatories and, in its Objections to Pro- 
duction of Documents (filed October 18, 
1960) having tendered to plaintiff the privi- 
lege of inspecting, copying and photograph- 
ing certain documents under conditions 
believed to be satisfactory, and the Court 
having then considered plaintiff’s Motion to 
Strike (filed October 18, 1960) directed to 
defendant’s Answer, and having found that 
the defenses relating to interstate commerce 
(compare Standard Oil Co. v. FTC [1950-1951 
TRADE CASES { 62,746], (1951) 340 U. S. 231, 
95 L. Ed. 239, Holland Furnace Co. v. FTC 
[1959 TrapE CASES { 69,384], (7 Cir., 1959) 
269 F. 2d 203, cert. den. 4 L. Ed. 2d 352, 353, 
Plymouth Dealers Association of No. Calif. v. 
U. S. [1960 Trape Cases { 69,726], (9 Cir., 
1960) 279 F. 2d 128, and similar cases) 
require a factual determination, in each 
separate instance of alleged discriminatory 
transactions, of whether one or more of 
the acts involved occurred “in the course 
of commerce”; and it further appearing, 
as to the Sixth Defense, that the “meet- 
ing competition” defense of §2(b) of the 


Robinson-Patman Act is applicable to cases 
arising under §2(e) of the Act (see FTC 
v. Simplicity Pattern Co. [1959 TRADE CASES 
q 69,351], (1959) 360 U. S. 55, 66-67) and, 
because of the close inter-relation of § 2(d) 
and §2(e), it is both logical and reason- 
able to likewise recognize such defense 
in cases arising under § 2(d) (contra: dictum 
in Great Atlantic & Pacific Tea Co. v. FTC 
[1932-1939 Trape Cases $55,242], (3 Cir., 
1939) 106 F. 2d 667, 677, cert. den. 308 U. S. 
625, reh. den. 309 U. S. 694, and Federal 
Trade Commission cases Nos. 6212, 7094 
and 6966); and the remaining Defenses be- 
ing also the subject of an appropriate factual 
determination, now it is upon consideration 
thereof. 


Ordered and adjudged: 


1. Defendant shall file its Answers to plain- 
tiff’s Interrogatories within two (2) days from 
date hereof. 


2. Defendant’s Objections to Production 
of Documents are sustained, but provided 
that if the privilege of inspecting, copying or 
photographing documents heretofore, ten- 
dered by defendant is not found adequate, 
plaintiff may then request further assistance 
from the Court. 


3. Plaintiff's Motion to Strike defendant’s 
Answer is denied. 


[69,948] United States v. Central States Theatre Corp., Center Drive-In Theatre 
Co., and Midwest Drive-In Theatre Co., and Frank D. Rubel, additional defendant. 


In the United States District Court for the District of Nebraska. Civil No. 0117. 


Dated February 9, 1961. 


Rulings in open court on form of decree. 


Sherman and Clayton Acts 


Justice Department enforcement—Injunctive relief—Terms of decree—Territorial 
scope—Visitorial powers.—The court refused to restrict the scope of its order to the 
territory in which the practices complained of had occurred, or to restrict the visitorial 
powers conferred on the Government (as to these, it noted that should the Government 
examinations or supervision be considered excessive, the respondent could obtain relief 
from the court if appropriate). 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233. 
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For the plaintiff: Earl A. Jinkinson, Francis C. Hoyt and Joseph E. Paige, Attorneys, 
Department of Justice, Chicago, Ill., and William C. Spire, U. S. Attorney, Omaha, Neb. 


For the defendants: Yale C. Holland and Clarence E. Heaney of Kennedy, Holland, 
DeLacy & Svoboda; Yale Richards, for Midwest Drive-In Theatre Co., all of Omaha, Neb. 


DELEHANT, District Judge (Retired, serving 
by assignment) [Jn full text]: I ask all of 
you to believe that I have considered very 
carefully, and repeatedly, and with thorough 
sympathy for the position of the defendants, 
the controversy which is urged before me 
this morning. It is correct to say, as has 
been said, that we have already had one 
rather informal hearing upon the form and 
content of the decree to be entered in this 
case, and that the Court indicated prelim- 
inary viewpoints touching those subjects, 
and recommitted the preparation of a decree 
to counsel for the Government. In accord- 
ance with that recommitment some weeks 
ago, a form of judgment was transmitted 
which I immediately studied and to which 
I was promptly alerted to the possibility of 
the tendering of objection. I know quite 
well that counsel have among themselves 
undertaken, and I am sure in good faith on 
both sides, to arrive at a practical working 
judgment or decree. I take it that the Gov- 
ernment wants what, without cynicism, I 
shall characterize as all it may reasonably 
get in the way of a decree, and yet I have no 
thought that it is consciously arbitrary in 
its demands. I take it, also, that the de- 
fendants should be very pleased to reach a 
point where they might appropriately con- 
sider that there was an end to this litigation. 
To that end, the defendants probably, and 
I believe sincerely, would be willing to ac- 
cept, though somewhat reluctantly, a decree 
with which, as Mr. Holland rather graph- 
ically puts it, they could live, and do that 
with the abandonment of an appeal. The 
Court may not tailor its decree to the desire 
that there be no appeal. Perhaps that is 
not an inappropriate desire, and yet, it is a 
consideration which the Court may not prop- 
erly entertain on an occasion of this charac- 
ter. If there should be an appeal, it should 
be taken. If the Court now is in, or in the 
actual entry of this decree should fall into, 
error, then the Trial Court should be re- 
versed. Reversals are an occupational haz- 
ard of the job that a Judge assumes when 
he accepts appointment to a position of this 
character, and he should not feel too delicate 
about them because they are as inevitable as 
death and taxes, and I know of no one who 
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has avoided or evaded them. Certainly, I 
have not. 


[Territorial Restrictions] 


There are two principal features to which 
in the now tendered form of decree excep- 
tion is taken, and a very respected and 
lawyer-like suggestion made that there should 
be modification. One of these has to do 
with the territorial latitude of the proposed 
decree. And it seems to lie in this, that 
whereas the proofs here deal with what the 
Court has found to be a violation of the 
Sherman Act occurring within what the 
Government has been pleased to character- 
ize and define as the Omaha area, the decree 
applies to the operations of the several de- 
fendants wherever they may be conducted. 
Now it does appear that two of these theatres 
are conducted by people who, I believe, are 
entirely engaged in the management of those 
theatres within the so-called Omaha area. 
One other is, as Mr. Holland has suggested 
this morning, conducted by a corporation 
which has a theatre operation elsewhere in 
Nebraska, and as Mr. Holland says, another 
in Texas, although the record, if not silent 
on that point, is not very eloquent about it. 
I confess I am not definitely aware of the 
Texas operation of Mr. Gould’s company. 
I don’t say that there is nothing on the sub- 
ject in the record for I have had no oppor- 
tunity to search the record again upon that 
point. As to Central States. it does rather 
clearly appear here that it is engaged in the 
management and operation, or both, of theatres 
in both Iowa and Nebraska other than and 
beyond those located within the so-called 
Omaha area. So, the proposed decree con- 
templates injunctive action binding upon the 
defendants, or some of them, and potentially 
of course upon all of them, without limita- 
tion to the Omaha territory within which 
the proofs were completely tendered. I 
have not believed and do not believe that 
that is a real objection to the decree as 
submitted. It is, indeed, a matter which 
the Court might consider in territorially 
limiting the scope of the decree, but I do not 
believe that it is a mandatory limitation, and 
I consider that in this instance it is entirely 
appropriate that the decree in its operation 
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be not limited thus territorially to the so- 
called Omaha area. 


To that extent, therefore, I overrule the 
objections which, although not formally 
made here, are tendered very competently 
informally before the Court. 


[Visitorial Rights] 


The second, and I think equally urged 
point, possibly the more seriously urged 
point, has to do with the so-called visitation 
clause which is IV of the proposed decree. 
It has, of course, to be read in association 
with the shorter paragraph appearing as V 
because the reservation of the jurisdiction of 
the Court over the case is for protective 
purposes on all hands. It is there as much 
to protect the defendants against unwarranted 
oppression as it is to protect the Govern- 
ment against potential frustration of the 
decree I refer now to paragraph V. 


I have repeatedly examined section IV, 
and while I am not without sympathy with 
the position which the defendants take, I do 
not feel disposed to acquiesce in it. I do not 
consider that the visitorial rights therein 
outlined are calculated to be oppressive: 
I assume.in entering any decree that the 
Government will not administer it after the 
fashion of a witch hunt. If it does, then 
although it is the Government that is act- 
ing, the Government is not above the power 
of the Court to intercept it in its action; 
and if.-demands be made by the Govern- 
ment in furtherance of the visitorial au- 
thority or if an effort be made without 
formal demand oppressively to intrude into 
the affairs of the defendants, the defendants 
are not without resources. ‘They may, with 
very considerable punctuality, apply to this 
Court for interceptive orders, and if they 
have ground for them, they will get them. 
They do not have to submit to Govern- 
mental tyranny. I believe that a reasonable 
right of observation of the affairs of a 
defendant which has encountered adverse 
results in litigation of this character is not 
intolerable and is actually to be expected, 
and I proceed upon the assumption that the 
Government of the United States in the 
enjoyment of the rights thus granted is not 
going to be irresponsible. 

Therefore, I allow paragraph IV to re- 
main. And broadly, I deny the objections 


to the form of judgment submitted and 
grant the motion for the entry of judgment 
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but with these modifications, which I shall 
acknowledge as being in the nature of the 
fruits of a “fly-speck” hunt and perhaps 
something reflecting no credit on the breadth 
of vision of the judge who offers them. 
They have to do pretty largely with gram- 
matical conceptions in which I freely ac- 
knowledge I may be mistaken. I shall cite 
them and at the conclusion of the refer- 
ences, I shall inquire of counsel for the 
Government whether it desires to have me 
make the alterations in the form submitted 
or desires to the contrary to submit a com- 
pletely new form. 

(a) On page one, in the fourth line, strike 
out the word “and” and place a comma 
after the word “court.” 

(b) On page three, in the seventh line, 
strike out the word “to” and for it substi- 
tute the word “of.” 


(c) On page four, in the second line of 
the page, strike out the final letter of the 
word “theatres,” so that the reference will 
be to “theatre season” instead of “theatres 


season.” 


(d) In subsection (e) and in the seventh 
line thereof substitute the word “resort” for 
the word “report” which I think involves 
the correction of a typographical error, and 
in the final line of subsection (e) strike out 
the last four words and rephrase them so 
that they will read, “was actively to be 
sought.” 

(e) On page six, add to the paragraph 
numbered IX the words “or theatre,” so 
that the: expression will be “at any theatres 
or theatre.” 


(f) On page eight, in line five of para- 
graph VIII insert between the word “deny” 
and the word “to” the word “both,” and 
thereafter strike the word “both,” which is 
now the first word in the seventh line of 
that paragraph. 


(g) On page ten, in paragraph numbered 
XII, and in the tenth line thereof, strike the 
word “might,” being the second from the 
last word, and substitute for it the word 
“may.” 


Those are all of the modifications that 
occur to me and they have nothing to do 
with any legal matter. They are purely 
constructional items. 

I now inquire of counsel whether he 
would prefer to recast the instrument or to 
have me make the corrections in ink and 
use the form that is submitted. 
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Mr. Hoyt: I think corrections in ink 
would be satisfactory. 

By the Court: Does counsel for the de- 
fendants have any objections to that? 

I should be glad to do it, but before I 
would presume to do it, I wanted to out- 
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line what I had in mind, and I do it with 
a rather frank apology. Yet there are some 
phrases that I think could be made a little 
bit better. 


Very well. The Court will be in recess 
subject to call. 


[69,949] Vulcanized Rubber & Plastics Co. v. United States. 
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Cease and desist order—Scope—Meaning of “rubber” and “hard-rubber”—Effect as to 
“rubber-resin.”—A cease and desist order prohibiting respondent from representing, 
directly or indirectly, that its combs were made of “rubber” or “hard rubber’ unless they 
were in fact made of vulcanized hard rubber was violated by labeling them as made of 
“rubber-resin.”’ (One dissent, on the grounds that (1) use of the term “rubber-resin” in 
the respondent’s patent and by the hearing examiner in describing its composition indi- 
cated the term was not deceptive, and (2) an earlier attempt by respondent, in a different 
court, to obtain a review of its compliance or non-compliance by use of the term rubber- 
resin having been dismissed on the ground that it did not involve a review of the order 


itself, this enforcement proceeding should also have been dismissed.) 
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Before McLAuGHLIn, Hastie and Forman, Circuit Judges. 


Opinion of the Court 


McLaucuiin, Circuit Judge [In full text] : 
This is an appeal from a summary judg- 
ment of the District Court for the Eastern 
District of Pennsylvania, awarding the United 
States civil penalties in the amount of $6,000 
against Vulcanized Rubber & Plastics Com- 
pany under Section 5(1) of the Federal 
Trade Commission Act as amended, 15 
U.S. C. A. §45(1), for violation of a cease 
and desist order issued by the Federal 
Trade Commission. 


The facts are not in dispute. The de- 
fendant is a manufacturer of combs. Prior 
to 1950, defendant manufactured all its 
combs by the sulphur vulcanizing method. 
Under this process rubber and sulphur -are 
vulcanized under heat, resulting in a product 
recognized as “rubber” or “hard rubber” 
(hereafter both will be referred to as rub- 


ber). Until that time the defendant prop- 
erly labeled its combs rubber. In 1950 de- 
fendant changed its manufacturing process 
to the injection mold type, which necessi- 
tated a change in the type of compound 
used to Kralastic D, a patented material 
made by the United States Rubber Com- 
pany which was composed of approximately 
13% nitrile rubber, 85% hardening resin and 
small percentages of stabilizer and color. 
Notwithstanding this change, the defendant 
continued to label its combs rubber. A com- 
plaint was instituted by the Federal Trade 
Commission and after extended hearings,’ 
the following Cease and Desist Order was 
entered: 


“Tr Is OrpERED that respondent, Vul- 
canized Rubber & Plastics Company, a 
corporation, and its officers, agents, repre- 
sentatives, and employees, directly or 
through any corporate or other device, in 


1 The record of the hearings encompasses 3720 
pages, together with approximately 200 exhibits. 
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connection with the offering for sale, 
sale and distribution in commerce, as 
‘commerce’ is defined in the Federal 
Trade Commission Act, of_any combs 
designed for use on human hair, to forth- 
with cease and desist from representing, 
directly or by implication, by any advertise- 
ment, packaging, labeling, branding, stamp- 
ing, or other marking or indication that 
such combs are ‘rubber’ or ‘hard rubber or 
made of ‘rubber’ or ‘hard rubber unless such 
combs are in fact made of vulcanized hard 
rubber.” (Italics supplied). 


A petition for review was then filed with 
the Court of Appeals for the District of 
Columbia. Prior to action thereon by that 
court, the defendant filed a compliance 
report with the Commission stating that it 
would forthwith label its combs rubber- 
resin. The Commission rejected this. The 
defendant moved and was granted leave 
to amend its pending petition for review. 
This amendment informed the court of the 
Commission’s interpretation and contended 
that it exceeded the bounds established by 
the complaint, findings and Order. In a 
per curiam opinion dismissing the petition 
for review, the court stated at [1958 TRADE 
Cases {J 69,050] 258 F. 2d 685: 


“We do not understand the order as 
written to be challenged, but only the 
Commission’s subsequent interpretation 
of its order. However, this interpretation 
may be changed or it may never be en- 
forced. We hold that there is no con- 
troversy calling for judicial review of the 
interpretation at the present time.” 


Subsequently, the defendant filed another 
compliance report with the Commission, 
still asserting the right to label its combs 
rubber-resin. The Commission rejected this 
and instituted the present action for vio- 
lation of the Order and recovery of civil 


* Since there was no issue of fact presented, 
the district court properly disposed of the case 
on summary judgment. We note, however, a 
prior case in the District Court for the District 
of New Jersey, United States v. Hindman [1960 
TRADE CASES {f 69,656], 179 F. Supp. 926 
(D,. N. J. 1960), where the court held an issue 
of fact was presented in the following circum- 
stances. An action was brought to recover civil 
penalties under Section 5(1) of the Federal 
Trade Commission Act, as amended, 15 U. S. 
C. A. § 45(1). Under the Commission’s Order, 
the defendant was directed to ‘‘cease and desist 
from representing, directly or indirectly: * * * 
that the military clothing offered for sale or 
sold, or any of it is custom made * * *."" Sub- 
sequently, the defendant changed his label to 
read ‘‘custom-tailored.’’ The court held at p. 
928: ‘‘A jury trial will occur on the limited 
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penalties. The district court on cross mo- 
tions for summary judgment found for the 
plaintiff and fixed the penalty at $6,000’ 
This appeal followed. 


The precise issue to be determined in this 
appeal is whether the defendant by labeling 
its combs rubber-resin violated the Com- 
mission’s cease and desist Order. Federal 
Trade Commission v. Morton Salt Co. [1948- 
1949 Trave Cases § 62,247], 334 U. S 37. 
54 (1948). 

Defendant’s principal argument is that 
the labeling of its combs as being made of 
rubber-resin, does not fall within the scope 
of the Commission’s Order. Necessarily 
defendant urges that the Order only pro- 
hibits it from labeling combs rubber, and 


_that until there is a hearing by the Com- 


mission and a cease and desist order issued 
specifically prohibiting defendant from label- 
ing its combs rubber-resin, an action for 
civil penalties cannot be maintained. We 
feel that the language of the order and the 
background of administrative hearings in 
this case completely refutes defendant’s 
argument. 


[Meaning of “Rubber’] 


The Hearing Examiner found that the 
term rubber had a fixed and definite mean- 
ing. It was used to describe a distinct 
process whereby rubber and sulphur are 
vulcanized under heat. In the administra- 
tive proceeding, defendant contended that 
although the term rubber was recognized 
as being descriptive of those ingredients 
and that process, the term had acquired a 
secondary meaning broad enough to include 
defendant’s product which did not contain 
sulphur, was not vulcanized and only con- 
tained a small percentage of nitrile rubber. 
The Hearing Examiner disallowed this argu- 


issue as to vhether or not the label term 
‘custom-tailored’ on defendant’s uniforms means 
to their purchasers that they are ‘custom- 
made’ ’’. (Italics supplied). The holding was 
erroneous, since the sole issue before the 
court was whether or not the labeling prac- 
tice was within the proscription of the order 
and not whether the labeling practice was 
deceptive. United States v. Piuma, 40 F. Supp. 
119, 122-123 (S. D. Cal. 1941), affd. sub nom, 
Piuma v. United States [1940-1948 TRADE 
CASES 156,196], 126 F. 2d 601 (9 Cir. 1942). 
Moreover, creating an issue of fact as the 
court did in Hindman, would usurp the function 
exclusively vested by Congress in the Federal 
Trade Commission to determine the issue of 
whether a labeling practice is misleading o1 
deceptive to the public. 
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ment, and in his findings, which were adopted 
by the Commission, stated: 


“The gist of this proceeding is whether 
or not the representations of respondent 
in its advertising and labeling or branding 
of combs that are made of Kralastic D as 
‘Hard Rubber’ or ‘Rubber’ are false, mis- 
leading and deceptive. It is found that 
they are false, misleading and deceptive 
as these combs are not made or composed 
of rubber or hard rubber but are made 
or composed in large part of materials 
other than rubber or hard rubber and do 
not contain any sulphur and are not made 
by the vulcanization process but are 
admittedly made by the injection mold 
or extrusion process.” 


The final Order drafted in light of the 
entire record, was designed to eliminate 
defendant’s labeling practice both presently 
and in the future. Additionally, the Order 
not only prohibited the specific direct repre- 
sentations that the combs were made of 
rubber, but also prohibited any representa- 
tion which “by implication” so represented 
the product “unless such combs are in fact 
made of vulcamized hard rubber.’* (Italics 
supplied). The labeling of the combs as 
being made of rubber-resin falls within this 
latter proscription of the Order. United 
States v. Piuma, 40 F. Supp. 119 (S. D. Cal. 
1941), aff'd sub nom. Piuma v. United States 
[1940-1943 Trane Cases J 56,196], 126 F. 2d 
601 (9 ‘Cir. 1942); In re Whitney & Company 
[1959 Trape Cases { 69,565], 273 F. 2d 211 
(9 Cir. 1959). It impliedly represents the 
combs to be made by a vulcanizing process 
which contains rubber and sulphur, when in 
fact the combs do not contain the in- 
gredients nor are they produced by the 
process found by the Commission to be 
necessary to permit such labeling. Cf. Arrow 
Metal Products Corp. v. Federal Trade Com’n 
[1957 Trape Cases { 68,847], 249 F. 2d 83 
(3 Cir. 1957); Masland Duraleather Co. v. 
Federal Trade Convmission, 34 F. 2d 733 (3 
Cir. 1929). 
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[Indirect Violations] 


In the Piuma case supra, the defendant was 
ordered to cease and desist from, among 
other things, representing directly or in- 
directly that his product was “a gland tonic” 
and that it was “the best gland remedy 
known.” After a purported compliance by 
the defendant, the government instituted an 
action to recover civil penalties to which 
the defendant interposed the defense, inier 
aha, that he had changed certain language 
in the representation. The court made short 
shrift of the argument stating at p. 123: 


“The substitution of ‘gland tablet’ for 
‘gland tonic’ or ‘one of the best gland 
remedies known’ for ‘the best gland remedy 
known’ does not materially change the 
nature of the representations.” 


In re Whitney & Company, supra, is another 
example of effective enforcement of a Com- 
mission cease and desist order. The Order 
prohibited Whitney from: 


“Paying or granting, directly or in- 
directly, to any buyer, anything of value 
as a commission or brokerage, or any 
compensation, allowance or discount in 
lieu thereof, upon purchases made for 
such buyer’s own account.” 


The Order was affirmed by the Circuit 
Court of Appeals and that court directed 
compliance. Subsequently, Whitney sought 
to circumvent the Order by buying salmon 
for its own account at a price which con- 
tained a brokerage fee deduction and then 
reselling the salmon at a price which allowed 
as a discount, part of Whitney’s brokerage 
fees. In holding this transaction was “an 
indirect grant of a discount in lieu of a 
commission or brokerage’ and therefore 
violated the Order, the court stated at page 
214: 
“The course followed by Whitney was 
a transparent attempt to circumvent the 
cease and desist order here in question. 
If persons subject to such orders were 
enabled to escape their effect by following 
such a course, these orders would be 


one: ates a ee Se ele oe ee ee ee 


3 The scope of the Order prohibiting direct as 
well as implied representations that the combs 
were made of rubber, was warranted by the 
record and consonant with the legislative ob- 
jects of the Federal Trade Commission Act. 

“Orders of the Federal Trade Commission are 
not intended to impose criminal punishment or 
exact compensatory damages for past acts, but 
to prevent illegal practices in the future. In 
carrying out this function the Commission is not 
limited to prohibiting the illegal practice in the 
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precise form in which it is found to have 
existed in the past. Jf the Commission is to 
attain the objectives Congress envisioned, it 
cannot ve required to confine its road block to 
the narrow lane the transgressor has traveled; 
it must be allowed effectively to ciose ali roads 
to the prohibited goal, so that its order may not 
be by-passed with impunity.’ (Italics sup- 
plied). Federal Trade Commission v. Ruberoid 
Co. [1952 TRADE CASES { 67,279], 343 U. S. 
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largely ineffective and unenforceable. /t 
was to preclude subterfuges of this kind 
that the order here in question expressly 
forbade indirect as well as direct discounts 
in liew of a commission or brokerage to 
persons buying for their own account.” 
(Italics supplied.) 


Such is the situation in the case at bar. 
The defendant has attempted by a colorable 
compliance with the Commission’s Order to 
frustrate its mandate. The substitution of 
the compound word “rubber-resin” for “rub- 
ber” on a product which is not produced 
with the ingredients and by the process 
held by the ‘Commission to be the only 
recognized method to produce “rubber” is 
as much a violation of the Order as if 
defendant had continued to label its combs 
itboy Xen 


The judgment of the district court will 
be affirmed. 


[Dissenting Opinion] 


Hastie, Circuit Judge, dissenting [/n full 
text]: A restatement of the course of the 
administrative and judicial proceedings in 
this controversy is necessary to make clear 
the basis of my disagreement with the 
majority opinion. 

Pursuant to an appropriate complaint, a 
hearing examiner of the Federal Trade 
Commission conducted a lengthy inquiry 
addressed to the question whether defend- 
ant Vulcanized Rubber & Plastics Co. was 
deceiving the public by labeling combs of 
its manufacture as “rubber” or “hard rub- 
ber” when the combs were in fact made 
of a patented compound containing 13% 
synthetic rubber, 85% resin and 2% color- 
ing. The government’s evidence indicated 
that the names “rubber” and “hard rub- 
ber’ meant and connoted vulcanized hard 
rubber and nothing else. The compound 
used by defendant was described in its 
patent and in this proceeding as “rubber- 
resin’. Indeed, in the report of the hear- 
ing examiner, whose findings were adopted 
by the Commission, the designation “rubber- 
resin” is used twice to describe the ma- 
terial of defendant’s combs. There was not 
even an intimation in the record that such 
a designation was either inaccurate or de- 
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ceptive. It was solely the use of the labels 
“rubber” and “hard rubber” which was 
challenged as misleading. Concluding that 
such designation would mislead the public, 
the Commission ordered the defendant to 
cease and desist “from representing, di- 
rectly or by implication that such 
combs are ‘rubber’ or ‘hard rubber’ or made 
of ‘rubber’ or ‘hard rubber’ unless such 
combs are of fact made of vulcanized hard 
rubber”. 


In the light of the matter actually liti- 
gated and the recognition by the hearing 
examiner that defendant’s combs were in 
fact “rubber-resin”, it is significant that 
in the Commission’s order the words “rub- 
ber” and “hard rubber” are placed within 
quotation marks. This is an additional 


‘indication that the proceeding was solely 


concerned with and directed at the use of 
the designations “rubber” and “hard rubber”. 


Such being the circumstances and the 
apparent coverage of the Commission’s 
cease and desist order, the defendant, after 
receiving the order, apprised the Commis- 
sion that it was complying with its mandate 
by designating and describing its combs as 
“rubber-resin”. The Commission replied 
that it rejected this report and considered 
the designation “rubber-resin” a violation 
of its order. 


[Effect of Prior Review Proceeding] 


The defendant then sought a judicial rul- 
ing on this controversy by filing its petition 
to review the cease and desist order. In 
issue were the scope and effect of the order 
and whether the restraint it imposed was 
warranted by the complaint and record 
before the Commission. After hearing, the 
court filed a per curiam decision dismissing 
the appeal. Vulcanized Rubber & Plastics 
Co. v. Federal Trade Commission [1958 
Trapeé Cases J 69,050], D. C. Cir. 1958, 258 
F. 2d 684. In so doing it distinguished 
the Commission’s “interpretation” from the 
order “as written’, stated that defendant’s 
quarrel was with the former rather than 
the latter, and refused to adjudicate that 
controversy. Analytically, this unusual rul- 
ing must have been based upon an inter- 
mediate conclusion that the order “as writ- 


‘The amended petition for review alleged 
that the Commission’s cease and desist ‘‘order 
is arbitrary and capricious in that it prohibits 
petitioner from representing that combs sold 
and distributed by it are ‘rubber-resin’ 
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the Commission did not dispute the alleged 
coverage of the order, but rather defended the 
prohibition of the designation ‘‘rubber-resin”’ 
as proper. 
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ten” did not make illegal the use of the 
designation “rubber-resin” for the defend- 
ant’s combs. For obviously, if it did, the 
petition challenged the order “as written”. 


Thereafter, the Commission brought the 
present action in the Eastern District of 
Pennsylvania for civil penalties and ob- 
tained a decision that defendant’s use of 
“rubber-resin” violates the very order which 
the District of Columbia Court of Appeals 
had examined and found not even to have 
been challenged in the controversy over 
the use of “rubber-resin”. 

Thus, the defendant is now in this posi- 
tion. It is held to have violated an order 
by using a label—“rubber-resin”—which un- 
der the ruling of the District of Columbia 
court was not forbidden by the order as 
written. Moreover, the defendant, which 
never had an opportunity before the Com- 
mission or on direct appeal from its order 
to have a hearing on the question whether 
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the description “rubber-resin” suggests some 
vulcanized hard rubber content or is other- 
wise deceptive, cannot have that issue liti- 
gated now because this is a collateral pro- 
ceeding in which merely the meaning of 
the order, rather than its justification on 
the administrative record, can be litigated. 


Administrative and judicial processes should 
not combine to impose such a dilemma 
upon a party. I see no way to solve this 
problem fairly except to hold that the 
ruling of the court below was inconsistent 
with the decision of the Court of Appeals 
for the District of Columbia and, therefore, 
precluded by it. This would make it neces- 
sary for the Commission to challenge the 
defendant’s use of “rubber-resin” as decep- 
tive in a new administrative proceeding, 
thus affording the defendant for the first 
time an opportunity to contest that issue. 


Accordingly, I would reverse the decision 
of the District Court. 


[J 69,950] Herbert I. Brown v. Western Massachusetts Theatres, Inc. 
In the United States Court of Appeals for the First Circuit. No. 5715. Dated March 
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Sherman and Clayton Acts 


Combinations and conspiracies—Bidding practices—Inferences from other factors— 
Motion pictures.—Proof that even where bids on first-run films were sought a competing 
exhibitor had used alternative or superseding bidding practices to obtain the films, while it 
might support a jury finding of conspiracy between the defendant exhibitor and dis- 
tributors, would not require such a finding, particularly where other business factors such 
as location, quality of facilities, and prior dealings might have influenced the award of the 
film. This being the strongest showing made by plaintiff, a directed verdict for defendant 
was not shown to be improper. 


See Combinations and Conspiracies, Vol. 1, f 2005.503. 


Combinations and conspiracies—Parallelism—Effect as proof of conspiracy—Change 
in policy on demand by plaintiff.—Proof of consciously parallel action by distributors 
in granting first-run movies to competing exhibitors did not prove conspiracy, particularly 
where plaintiff began to receive such films after he demanded the right to bid on them, 
even though the response of distributors was not uniform. The “essence of [plaintiff’s] 
complaint is uniform repudiation and [the distributors’] varying responses to his demands 
was anything but uniform.” 


See Combinations and Conspiracies, Vol. 1,  2005.360. 
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Before HarticANn and Axpricu, Circuit Judges, and Juttan, District Judge. 


Opinion of the Court 

Axpricw, Circuit Judge [Jn full text]: 
This is an action under the Sherman and 
Clayton Acts. 15 U.S. C. §1, et seg. At the 
close of the plaintiff’s case the court ordered 
a verdict for the defendant. The only ques- 
tion of moment on this appeal is whether 
the evidence warranted a finding that de- 
fendant Western Massachusetts Theatres, 
Inc., conspired with several other named 
parties to monopolize and restrain trade 
in the exhibition of first-run* motion pic- 
tures in Greenfield, Massachusetts. The 
plaintiff is the operator of the Victoria, a 
motion-picture theatre in Greenfield, and 
defendant owns a chain of such theatres, 
including one in Greenfield, the Garden. 
The alleged coconspirators were the M. A. 
Shea Massachusetts Corp.,? also an owner 
of a chain of theatres, including the Lawler, 
the remaining theatre in Greenfield, and 
nine major motion-picture distributors.* The 
gist of the complaint is that the dis- 
tributors jointly agreed with the exhibitors, 
Western and Shea, to divide the bulk of 
their first-run product between the Garden 
and the Lawler, thus depriving plaintiff of 
an opportunity to obtain the supply of 
first-run films needed for effective compe- 
tition by the Victoria. As is not unusual in 
a case of this kind, plaintiff attempted to 
prove his allegations of conspiracy indirectly 
by inferences he claims can be drawn from 
certain conduct, rather than by direct proof 
of conspiratorial activities, joint agree- 
ments, or group decisions. We agree with 
the district court that his evidence fell 
short of the mark, 


[Bidding Practices] 


The most damaging evidence developed 
by the plaintiff tended to show that Western 


1“‘First-run,’’ as used in the motion-picture 
industry, means the first exhibition of a picture 
in a given area. See United States v. Para- 
mount Pictures, Inc. [1948-1949 TRADE CASES 
| 62,244], 1948, 334 U. S. 131, 144 n. 6. 

? Shea withdrew its appearance and was de- 
faulted in this suit. 

3 Columbia Pictures Corp., Loew’s, Inc., Para- 
mount Film. Distributing Corp., Republic 
Pictures Corp., RKO Radio Pictures, Ine., Twen- 
tieth Century-Fox Film Corp., United Artists 
Corp., Universal Film Exchanges, Ine., Warner 
Bros. Pictures Distributing Corp. These dis- 
tributors were dismissed by stipulation after 
settling with plaintiff in exchange for a cove- 
nant not to sue. Under familiar principles, we 
do not regard this as an admission. 
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had utilized alternative or superseding bid- 
ding in competing for certain films. West- 
ern denied, and then attempted to explain 
away, this practice. We have no doubt, 
however, that a jury could have concluded 
that competitive bidding by the particular 
distributors in question was not always 
what it purported to be, or concluded that, 
in the instances shown, plaintiff’s bids were 
not considered on an equal footing with 
defendant’s. But the real issue is what 
legal significance could be attributed to 
such a finding, To determine this the status 
of competitive bidding in the motion-picture 
industry is a necessary background, In 
United States v. Paramount Pictures, Inc. 


_ [1948-1949 TrapE CAsEs {[ 62,244], 1948, 334 


U. S. 131, 161-66, the court set aside that 
part of the district court’s decree which 
required first-run films to be distributed 
among exhibitors according to a competitive- 
bidding system. To a large extent the 
court’s holding in this respect was based 
on its belief that it would often be im- 
possible to evaluate the bids, and equally 
difficult to determine when a distributor’s 
preference of one exhibitor over another, 
for reasons not appearing on the face of a 
bid, was an exercise of valid business judg- 
ment and not the result of illegal favoritism. 
Id. at 163. Of course this is not to question 
that competitive bidding is one acceptable 
method of distributing films for exhibition. 
But cf. id. at 164-65. It does indicate, how- 
ever, why a departure from competitive 
bidding does not in itself constitute or prove 
a violation, and cannot be helpful to the 
plaintiff unless he can rationally relate it 
to other conduct by the alleged conspirators.* 


Stripped to its essence, the remainder of 
plaintiff's evidence shows merely that plain- 
tiff did not always have the amount and 


*It should be noted that the evidence as to 
dual bids was very sparse. Plaintiff introduced 
less than a dozen specific instances. One of 
these was a bid made for an MGM (Loew’s) 
picture, and all of the others were for the films 
of Twentieth Century-Fox. While we will as- 
sume that on his complaint plaintiff would be 
permitted to show a conspiracy between defend- 
ant and any one or more of the named cocon- 
spirators, it is clear that this theory of dam- 
ages would be destroyed if only one or two 
distributors were guilty. It would be difficult, 
if not impossible, to relate this small amount 
of evidence, involving, at best, two distributors, 
to all nine. 
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quality of first-run pictures available for 
exhibition that he would have liked,’ or as 
many as the Lawler and the Garden;* that 
almost without exception the group of dis- 
tributors supplying film to the Garden did 
not supply the Lawler, and vice versa; and 
that, in varying degrees, some of the dis- 
tributors refused to consider bids by the 
plaintiff, or delayed in their willingness to 
do so. However, there was also undisputed 
evidence that plaintiff's Victoria, rather 
than being as desirable as its competitors, 
cf. Bordonaro Bros. Theatres, Inc. v. Para- 
mount Pictures, Inc. [1948-1949 Trave Cases 
{ 62,467], 2 Cir., 1949, 176 F. 2d 594, was 
substantially smaller than either of the 
other theatres,” and was markedly inferior 
in quality, at least to the Garden; that its 
location was probably poorer, and at least 
no better; and that it had a long history of 
showing vaudeville and second-run pictures 
prior to plaintiff's taking over its manage- 
ment. In addition, there was considerable 
documentary evidence, not challenged or 
answered, indicating that plaintiff was a 
difficult, if not unreliable, man with whom 
to transact business. As a whole the record 
seems at least as consistent with legitimate 
business decisions by the distributors in 
favor of the Garden or the Lawler as with 
a planned exclusion of plaintiff from the 
first-run market. Nor is it necessarily sig- 
nificant that the several distributors all 
tended to prefer plaintiff’s competitors, since 
these same business factors were relevant 
to each. 
[Conscious Parallelism] 


Plaintiff makes the customary attempt to 
rely on the theory of consciously parallel 
action. But, as the Supreme Court has said, 
“«TC]Jonscious parallelism’ has not yet read 
conspiracy out of the Sherman Act en- 
tirely.’ Theatre Enterprises, Inc. v. Para- 
mount Film Distributing Corp. [1954 TRADE 
Cases § 67,640], 1954, 346 U. S. 537, 541. 
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And in any event, something more than 
occasional similarity of conduct is required. 
In the case at bar the parallel behavior 
among the distributors begins and ends 
with the division of the several distributors’ 
product between the other two Greenfield 
exhibitors, a practice commencing at a time 
before plaintiff had actively attempted to 
obtain part of this product for himself. 
Plaintiff cannot claim to be damaged by a 
denial of what he did not request. See 
Royster Drive-In Theatres, Inc. v. American 
Broadcasting-Paramount Theatres, Inc. [1959 
TRADE CASES { 69,377], 2 Cir. 1959, 268 F. 
2d 246, 251, cert. den., 361 U. S. 885. As 
soon as he began to assert a right to bid 
for himself, he commenced receiving first- 
tun movies. It is true that all distributors 
did not immediately recognize plaintiff’s as- 
serted “right,” but the essence of his com- 
plaint is uniform repudiation and their 
varying responses to his demands was any- 
thing but uniform.’ We would be slow to 
accept the argument that if everyone acts 
alike it shows conspiracy, but if they act 
differently it merely means concealment. 


Parallel behavior as between Western 
and Shea continued through most of the 
relevant period in that neither attempted to 
bid against the other until near the end. If 
such parallel behavior could ever prove 
anything, it does not here. It was admitted 
by all that competitive bidding was suicidal 
for the exhibitors. The antitrust laws do 
not require a business to cut its own throat. 
Even plaintiff himself resisted three-way 
bidding, and, in place of this, all three ex- 
hibitors ultimately agreed on a division of 
the first-run movies of the several distributors. 


We do not consider further the many 
cases involving the motion-picture industry 
cited by both parties as we think each case 
turns largely on its own factual background. 


Judgment affirmed. 


5 Defendant introduced evidence tending to 
prove that during much of the time here rele- 
vant plaintiff had in fact all of the first-run 
he desired. But we think a jury could have 
found otherwise. 

6 Defendant claimed that neither the Garden 
nor the Lawler were able to get all the first- 
run they wished. Plaintiff assumed this to be 
true when pointing out that neither tried to get 
the other’s product. 

7 Plaintiff constantly refers to the fact that 
it is theoretically possible for a small house to 
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gross more than a larger one on a given film 
by having a longer run. His argument, in addi- 
tion to not having been testimonially connected 
to Greenfield, overlooks the fact that long runs 
delay the use of the print elsewhere. 

8 Plaintiff conceded that on some distributors 
(not named as conspirators) he made no de- 
mands at all, and on others made no concen- 
trated effort. This is not conclusive against 
the plaintiff, of course, since he may choose his 
product as he sees fit, but it further dispels the 
suggestion of a uniform response. 
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[7 69,951] Goldlawr, Inc., plaintiff-appellant v. Marcus Heiman, Select Operating 
Corp. and United Booking Office, Inc., defendants-appellees, and Milton Shubert, William 
Klein and Sylvia W. Golde, defendants. 


In the United States Court of Appeals for the Second Circuit. Nos. 27, 28—October 
Term, 1960. Docket Nos. 26211, 26212. Decided February 21, 1961. 


Appeal from an order of the United States District Court for the Southern District 
of New York, Patmiert, Judge, dismissing an antitrust action because of improper transfer 
under 28 U. S. C. §1406(a) and denying plaintiff-appellant’s motion to substitute the 
executors of a defendant who had died never having been served. Affirmed. 


Sherman and Clayton Acts 


Private enforcement—Transfer of venue—Necessity for personal jurisdiction over 
defendant as prerequisite —Plaintiff having filed suit in a district (Pennsylvania) in which 
defendant corporations were neither found nor transacting business, and not having made 
service on them, it was improper for the court to transfer the case, under Sec. 1406(a) 
of the Judicial Code, to the New York district. Sec. 1406(a) applies only to a defect of 
venue; it cannot be used where there is also a jurisdictional defect. Discussing author- 
ities to the contrary, the court expressed the opinion that they derived from a misinter- 
pretation of its own earlier holding in Schiller v. MitClip, 1950-1951 Trape Cases {[ 62,585, 
in which the lower court had ordered the transfer on its own motion and, on appeal, 
defendant (for whose benefit jurisdiction requirements are imposed) in effect waived the 
jurisdiction isstie, supporting the transfer. Where there is no such waiver, jurisdiction 
is a necessity. (One dissent, on the ground that the grounds which support venue under 
Sec. 12 of the Clayton Act are so like those which support personal service of process 
that Sec. 1406(a) would rarely be available or needed as to a corporate defendant in an 
antitrust case, since generally venue is defective only when the defendant cannot be served 
within the district.) 

See Private Enforcement and Procedure, Vol. 2, § 9008. 


For the plaintiff-appellant: Harold E. Kohn, Philadelphia, Pa., with Curtis, Mallet- 
Prevost, Colt & Mosle, New York, N. Y., Dolores Korman and Dilworth, Paxon, Kalish, 
Kohn & Dilks, Philadelphia, Pa., on brief. 


For the defendants-appellees: Aaron Lipper, with Lipper, Shinn & Keeley, and 
Richard B. Dannenberg, all of New York, N. Y., on brief, for Morgan Guaranty Trust 
Co. and Asher Levy, Executors of the Estate of Marcus Heiman, Deceased; C. Russell 
Phillips, Philadelphia, Pa., with Gerald Schoenfeld, Bernard B. Jacobs, Lipper, Shinn & 
Keeley, New York, N. Y., Hugh G, Moulton, and Montgomery, McCracken, Walker & 
Rhoads, Philadelphia, Pa, on brief, for Select Operating Corp. and United Booking 
Office, Inc. 


Affirming 1959 Trade Cases {] 69,436. 
Before Hincks, WATERMAN and Moore, Circuit Judges. 


Moorr, Circuit Judge [Jn full text]: Pur- 


appeals from the order as to the defendant, 
suant to leave granted by this Court (March 


Marcus Heiman, deceased, which dismissed 


7, 1960;-28 U. S. C, §1292(b)), plaintiff, 
Goldlawr. Incorporated (Goldlawr), ap- 
peals trom an order (January 27, 1960) dis- 
missing the complaints in two actions filed 
jointly in the Southern District of New 
York against Select Operating Corporation 
(Select) and United Booking Office, Inc. 
(UBO) “for lack of jurisdiction over the 
persons of such defendants.” Goldlawr also 


for lack of personal jurisdiction and denied 
its motion to substitute the Executors of 
the Estate of Marcus Heiman as defendants. 

By orders entered in the United States 
District Court for the Eastern District of 
Pennsylvania (the Pennsylvaina court), these 
two cases against Select, UBO and certain 
individuals originally filed in Pennsylvaina ? 
were transferred “in the interest of justice” 


1 Suit originally was instituted on October 17, 
1956, in Philadelphia. Alias summonses were 
served on Select and UBO in New York City. 
A second suit was filed in Philadelphia on Feb- 
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ruary 18, 1957. The order transferring both 
cases to New York was dated March 3, 1959. 
Amended complaints were thereafter served. 
The amended complaint in New York omitted 
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to the Southern District of New York (the 
New York court) conformably to 28 
U.S. C. A. § 1406(a).”? Thereafter, Select, 
UBO and four individual defendants, ap- 
pearing specially, moved to dismiss for five 
reasons: (1) that there had been no service 
of process on Select or UBO subsequent to 
the transfer; (2) that there had been no 
valid service of process on Select or UBO 
prior to transfer; (3) that without juris- 
diction over Select or UBO the Pennsyl- 
vania court had no power to order the 
transfer; (4) that the New York court did 
not acquire jurisdiction because the transfer 
was illegal; and (5) that the Pennsylvania 
court had failed to rule on the motions 
there made to dismiss for lack of jurisdiction. 


The court below held that it “lacks per- 
sonal jurisdiction over the defendants since 
effective service of process has never been 
accomplished.” However, it recognized that 
if transfer were authorized, plaintiff might 
make proper service in New York, hence 
determination of the validity of the transfer 
was necessary on the theory that “if the 
transfer to this District were authorized, 
plaintiff might still be in a position to avoid 
dismissal by making proper service upon 
defendants without further delay.” (175 F. 
Supp. 793, 796.) It is appropriate therefore 
for the transferee court or the Court of 
Appeals of the trarsferee district to in- 
quire into the propriety of the transfer. 
See Hoffman. v. Blaski, et al., 363 U. S. 335 
(1960), by implication; Arrowhead Co., Inc. 
v. The Aimee Lykes, 2 Cir., 1951, 193 F. 
2d 83. 


Goldlawr, operating a theatre in Phila- 
delphia, sued Select, UBO, the individual 
defendants and others not involved in this 
appeal under Sections 1° and 2* of the 
Sherman Act and Sections 4° and 16° of 
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the Clayton Act, alleging a conspiracy to 
restrain and monopolize interstate com- 
merce, demanding treble damages and seek- 
ing an injunction against the continuance of 
defendants’ allegedly unlawful acts. 


Section 12 of the Clayton Act,” 15 U.S. C. 
22, specifies where suit against a corpora- 
tion under the antitrust laws may be brought, 
namely, in a district where it is an in- 
habitant and also where “it may be found or 
transacts business.” Conversely, it should 
follow that if a corporation is not an in- 
habitant of, is not found in, and does not 
transact business in, the district, suit may 
not be so brought. By statutory grant if suit 
is brought as prescribed in this section “all 
process in such cases may be served in the 
district of which it [the corporation] is an 
inhabitant, or wherever it may be found.” 
Thus, “in such cases,’ Congress has seen 
fit to enlarge the limits of the otherwise 
restricted territorial areas of process. In 
other words, the extraterritorial service 
privilege is given only when the other re- 
quirements are satisfied. 


Upon a motion to dismiss in the Penn- 
sylvania Court, the court held that Select 
and UBO were not inhabitants of the dis- 
trict or found or transacting business there. 
However, instead of ruling that therefore 
the suit could not be brought in the Penn- 
sylvania district, the court, relying on Sec- 
tion 1406(a), 28 U. S. C., treating the mo- 
tions as ‘Motions to Dismiss for Improper 
Venue,’ ordered the suits transferred to 
New York (Goldlawr, Incorporated v. Shu- 
bert [1958 Trane Cases § 69,227], D. C. E. D. 
Pa., 1958, 169 F. Supp. 677). 


The substance of the decision appealed 
from is that “the privilege of extraterritorial 
service is expressly confined to actions 
brought in a district in which the corpora- 


the defendants as to whom venue had been 
found to be proper in Pennsylvania; the 
amended complaint in Pennsylvania omitted 
those defendants as to whom the actions had 
been transferred to New York. 

The defendant Marcus Heiman died on Sep- 
tember 9, 1957, after the Pennsylvania motion 
to dismiss had been argued but before the order 
of transfer had been entered. 

2§ 1406. Cure or Waiver of Defects. 

“(a) The district court of a district in which 
is filed a case laying venue in the wrong divi- 
sion or district shall dismiss, or if it be in the 
interest of justice, transfer such case to any 
district or division in which it could have been 
brought.’’ June 25, 1948, c. 646, §1, 62 Stat. 
937: May 24, 1949, c. 139, § 81, 63 Stat. 101. 
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315 U. S. C. 1, July 2, 1890, c. 647, §1, 26 
Stat. 209; Aug. 17, 1937, c. 690, Title VIII, 50 
Stat. 693. 

415° U.-S.-C: 2, July 2; 1890; c. 647, "$2; 26 
Stat. 209. 

615 U.S.C. 15,-Oct..15, 1914, c, 323, § 4, 38 
Stat. 731. 

615 U. SC. 26, Oct. 15, 1914, c. 323, § 16, 38 
Stat. 737. 

7 “Any suit, action, or proceeding under the 
antitrust laws against a corporation may be 
brought not only in the judicial district whereof 
it is an inhabitant, but also in any district 
wherein it may be found or transacts business; 
and all process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.’’ Oct. 15, 1914, 
c. 323, § 12, 38 Stat. 736. 
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tion is an inhabitant, found, or transacting 
business”; that these conditions have not 
been met and therefore personal jurisdic- 
tion was not achieved by service of the alias 
summonses in New York; that Section 1406 
(a) which “speaks to defective venue only, 
cannot be made to do service when there is 
also a jurisdictional defect”; that proper 
jurisdiction is a basic requirement; and that 
a Congressional intent to cure jurisdictional 
defects cannot be found in a mere venue 
transfer provision. (175 F. Supp. 793.) Gold- 
lawr has not here, either in the brief or on 
oral argument, challenged the determina- 
tion that the transferor court did not have 
personal jurisdiction over appellees. 


The motion to substitute the heirs of 
Marcus Heiman was denied and the cross- 
motion to dismiss for lack of jurisdiction 
was granted because no personal jurisdic- 
tion had even been obtained as to Heiman 
before or after the transfer order and 
because of doubt that Rule 25(a)(1), Fed. 
R. Civ. P. authorized executor substitution 
under such circumstances. 


[General Requirement of Jurisdiction] 


It has long been established that federal 
courts should not assume jurisdiction to 
decide cases merely because it would be 
constitutional for Congress to have given 
them the jurisdiction they seek to exercise. 
See generally Hart and Wechsler, The Fed- 
eral Courts and the Federal System, 1953, 
pp. 288-340. “Courts created by statute can 
have no jurisdiction but such as the statute 
confers.” Sheldon v, Sill, 49 U. S. 440, 449 
(1850). Jurisdiction, over the subject matter 
and over the person, has been a basic con- 
cept of our jurisprudence. Although a de- 
fendant may have full knowledge that an 
action has been commenced against him, 
a court, nevertheless, lacks jurisdiction to 
enter a judgment against him unless juris- 
diction over his person has been obtained 
in strict compliance with a statute desig- 
nating the method of obtaining such juris- 
diction. Wuchter v. Pizzutti, 276 U. S. 13 
(1928). The balancing of competing interests 
which is involved in determining jurisdic- 
tional issues has been repeatedly empha- 
sized by the Supreme Court. Pennoyer v. 
Neff, 95 U. S. 714 (1877); McDonald v. 
Mabee, 243 U. S. 90 (1917); Hess v. Paw- 
lowski, 274 U. S. 352 (1927); Milliken v. 
Meyer, 311 U. S. 457 (1940); Mullane v. 
Central Hanover Bank & Trust EC0233980" S, 


1 69,951 


Court Decisions 
Goldlawr, Inc. v. Heiman 


Number 179—148 
3-23-61 


306 (1950). Because the concept of the 
power of a court to act and affect the rights 
of a party is so fundamental, jurisdiction of 
courts to act should be based on clear legis- 
lative pronouncements. And just as their 
jurisdictional authority is given to the 
courts by the legislature, so also must legis- 
lative limitations be expanded or removed 
by the same process. Section 1406(a) pro- 
vides for the transfer of cases when venue 
is improper. It does not mention jurisdic- 
tional defects. Whatever be the desirability 
of a rule that a district court may transfer 
a case when venue is mislaid and jurisdic- 
tion over the person of the defendant is 
lacking, it is an unwarranted exercise of 
judicial interpretation to find that a statute, 
expressly providing for transfer to cure a 
venue defect, impliedly provides for a trans- 
fer to cure a more basic jurisdictional de- 
fect. The lesser does not by implication 
include the greater. 


[Legislative Background of Sec. 1406(a)| 


The legislative histoy of Section 1406(a) 
indicates that the draftsmen never disclosed 
any belief that in promulgating a provision 
for transfer in the event of improper venue, 
they also intended their creation to make 
transfer: possible where jurisdiction is lack- 
ing. Section 1406(a) “radically altered prior 
law” (Moore’s Commentary on the Judicial 
Code, p. 195). Prior to its enactment when 
venue was found defective, dismissal of the 
action was mandatory. Camp v. Gress, 250 
U.S. 308, 316 (1919); Schoen v. Mountain 
Producers Corp., 3 Cir., 1948, 170 F. 2d 707, 
713. Considering the revolutionary char- 
acter of the change, courts ought to de- 
mand a plain expression of the innovation 
and ought not extend it any further than 
the statutory language clearly warrants. 
See Robertson v. Railroad Labor Board, 268 
U. S. 619, 627 (1925); Foster Milburn Co. v. 
Knight, 2 Cir., 1950, 181 F. 2d 949, 952. 
There is no indication, however, in the 
Congressional history behind the 1948 en- 
actment that would suggest that the sec- 
tion is addressed to anything more than a 
venue defect. 


[Necessity for Personal Jurisdiction] 


Section 1406(a) as originally enacted re- 
quired transfer when venue was improperly 
laid, but because it was recognized that 
litigants might abuse the section by pur- 
posely bringing an action in a district 
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where venue was improper, in 1949 Con- 
gress amended the section to make transfer 
discretionary “in the interest of justice.” 
The Senate Report explaining the amend- 
ment impliedly evidences a Congressional 
intent that a prerequisite to the operation 
of the section is that the court have per- 
sonal jurisdiction over the parties. The 
report states: 


“Tt is thought that the provision [the 
1948 version of § 1406(a) ] may be subject 
to abuse in that plaintiff might deliberately 
bring a suit in a wrong division or dis- 
trict where he could get service on the 
defendant, and when the question of venue 
is raised the court is required to transfer 
the case to the court where it could have 
been brought. However, in the mean- 
time, service has been perfected on a de- 
fendant in the wrong venue, and it will 
carry over into the new (and proper) 
venue.” [Emphasis added.] Sen. Rep. 
No. 303, 81st Cong., Ist Sess., U. S. Code 
Cong. Serv. 1253 (1949). 


Although this statement does not ex- 
plicitly address itself to a suit in the wrong 
district where no service can be obtained, 
implicitly it appears to express a Congres- 
sional recognition that section 1406(a) is to 
be operative only after valid “service on the 
defendant” giving the court personal juris- 
diction. 


Goldlawr takes the position that the sec- 
tion does not specifically require personal 
jurisdiction before transfer and argues that 
judicial ingenuity should be used to liberalize 
the statute by decisions that jurisdiction is 
not required. While it is true that Congress 
could have provided for the transfer in the 
absence of personal jurisdiction over de- 
fendants, it has not done so. 


The scope of judicial authority should 
not be lightly extended in the absence of a 
clear statutory basis. While not relevant to 
the present appeal in its actual holding, 
Miner v. Atlass, 363 U. S. 641 (1960), is 
nevertheless a warning that federal courts 
should proceed with caution when consider- 
ing the merit of implying basic procedural 
innovations. Although a liberal transfer 
statute might be wise, such a change is 
more properly a subject for legislative ac- 
tion after “mature consideration of informed 
opinion from all relevant quarters, with all 
the opportunities for comprehensive and 

8 § 1404. Change of venue. 


““(a) For the convenience of parties and wit- 
nesses, in the interest of justice, a district 
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integrated treatment which such considera- 
tion [legislative] affords.” Miner v. Atlass, 
supra, p. 650. 


[Related Provistons] 


Chapter 87, Title 28, United States Code, 
enacted into positive law, by its organiza- 
tion, is persuasive of the conclusion that 
Congress did not intend section 1406(a) to 
be more than a statute making it possible 
for the court to cure venue, not jurisdic- 
tional, defects. Chapter 87 is titled “Dis- 
trict Courts; Venue” and includes sections 
1391 to 1406. Most of the sections dictate 
venue requirements and specify that a fail- 
ure to comply with them will be deemed a 
defect which impedes the cause from going 
to final adjudication. However, a venue 
defect can be waived and section 1406 is 
entitled “Cure or Waiver of Defects.” The 
placement of the section at the end of 
Chapter 87 suggests that the defects it is to 
be used to cure are defects caused by 
failure to comply with the basic sections of 
the chapter. These are venue defects and 
not jurisdictional ones. 


Furthermore, Goldlawr concedes that un- 
der section 1404(a),° a legislative sibling to 
section 1406, “there must be jurisdiction 
and venue in the transferring district as 
well as in the district to which the case is 
transferred.” But if jurisdiction is neces- 
sary under section 1404(a) which permits 
transfer for convenience of parties and wit- 
nesses so also should this requirement be 
met when the transfer is made for im- 
proper venue. Although the reason for the 
transfer is different in the two sections, 
they are under the same general venue 
heading and there is no indication whatso- 
ever that Congress thought that it was 
dealing with an entirely different subject 
in section 1406(a). It was merely providing 
for a way in which to cure a venue defect. 


[Background of Decisions Authorizing 
Transfer Without Personal 
Jurisdiction | 


How has it come to pass that Section 
1406(a), clear enough in its language and 
intent, has been now held out as authoriz- 
ing transfer without personal jurisdiction? 


The cases, directing transfer under sec- 
tion 1406(a) despite a lack of personal 


court may transfer any civil action to any other 
district or division where it might have been 
brought.’’ June 25, 1948, c. 646, 62 Stat. 937. 
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jurisdiction over the defendant, indicate 
that the view that the section authorizes 
transfers even in the absence of personal 
jurisdiction over the defendant had its 
genesis in a misconception of the holding 
of this Court in Schiller v. Mit-Clip Co. 
[1950-1951 Trape Cases § 62,585], 2 Cir., 
1950, 180 F. 2d 654. For example, in Petro- 
leum Financial Corp. v. Stone, S. D, N. Y., 
1953, 116 F. Supp. 426, the court expressed 
serious doubts as to the propriety of trans- 
fer under Section 1406(a) when the trans- 
feror court did not have personal jurisdiction 
over the defendant, but in supposed com- 
pliance with Schiller granted the transfer. 
Petroluem Financial Corp. v. Stone, supra, has 
been critized for misconstruing Schiller. 
(38 Minn. L, Rev. 874 (1954).) The un- 
warranted construction of the statute based 
on Schiller has gained currency by virtue of 
repetition, Later cases supposedly follow- 
ing Schiller include United States v. Welch, 
S. D. N. Y., 1957, 151 F. Supp. 899 (citing 
only Schiller); Orzulak v. Federal Com- 
merce and Navigation Co., E. D. Pa., 1958, 
168 F. Supp. 15 (resting in part on Petro- 
leum Financial Corp. v. Stone, supra, an off- 
spring of Schiller and an admiralty case, see 
infra); Amerio Contact Plate Freezers, Inc. 
v. Knowles, D. C. Cir., 1960, 274 F. 2d 590 
(citing Schiller and its progeny, Petroleum 
Finance Corp. v. Stone, supra, and United 
States v. Welch, supra, along with two ad- 
miralty cases, Internatio-Rotterdam, Inc. v. 
Thomsen, 4 Cir., 1955, 218 F. 2d 514 and 
Orion Shipping & Trading Co. v. United 
States, 9 Cir., 1957, 247 F. 2d 755 (in which it 
appears the district court had jurisdiction) ).° 


The recent pronouncement in Amerio Con- 
tact Plate Freezers, Inc., supra, that personal 
jurisdiction is immaterial, merely assumes 
the existence of such a doctrine based upon 
Schiller and the subsequent cases which in 
turn revealed no analysis supporting the 
conclusion. Similarly, Hayes v, Livermont, 
D. C. Cir., 1960, 279 F, 2d 818, filed only 
several months after Amerio and by the 
same court, merely relies on that case and 
Internatio-Rotterdam, Inc. v. Thomsen, supra, 
an admiralty case. 


Schiller cannot correctly be accepted, as 
it appears it mistakenly has been, for the 
proposition that section 1406(a) authorizes 


*Lumbermens Mut. Casualty Co. v. Mohr, 
D. C. S. D. Texas, 1949, 87 F. Supp. 727, is 
a case in which the district court having found 
a jurisdictional defect nevertheless ordered a 
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transfer in the absence of personal jurisdic- 
tion of a defendant. In that case the de- 
fendants moved to dismiss for lack: of per- 
sonal jurisdiction and improper venue. It 
was the court which sua sponte ordered the 
transfer. However, on appeal the plaintiff 
objected to the transfer and the defendant 
argued in support of the transfer. In as- 
sessing that case, it must be recognized that 
personal jurisdiction requirements are for 
the benefit of defendants. If a defendant 
chooses to waive such jurisdictional ob- 
jections, he may. Thus, any learning to be 
derived from Schiller in regard to Section 
1406(a) must be limited to cases in which 
the defendant may be said to have waived 
his right to object to the jurisdiction of 
the transferor court by arguing for the 
transfer. No such waiver of jurisdictional 
objections here exists. 


The line of cases which have not en- 
tirely relied upon Schiller are the admiralty 
cases led by Internatio-Rotterdam, Inc. v. 
Thomsen, supra. In Internatio-Rotterdam, the 
transferor court was in the Southern Dis- 
trict of New York during the period of a 
series of sticcessive misconstructions of 
Schiller. Furthermore, while the transferor 
court did not have full jurisdiction of the 
respondent, it did possess a type of quasi 
jurisdiction peculiar to libels in admiralty. 
In its opinion, the Fourth Circuit stressed 
that the judicial Code applies to suits in 
admiralty (Ex Parte Collett, 337 U. S. 55 
(1948)), and that in admiralty cases a libel 
may be filed against a ship in a district in 
which is located a port at which the ship 
on the high seas is soon expected and the 
action is then deemed to be instituted fo1 
purposes of meeting the requirement that 
the action be commenced within the short 
one-year period of 46 U. S. C. 1303(6). 
218 F. 2d at page 515-516; Ore Steamship 
Corp. v. D/S A/S Hassel, 2 Cir., 1943, 137 
F, 2d 326, 329. During the period between 
the filing and the time the ship actually 
reaches port so that it may be attached and 
thus be subjected to jurisdiction in in rem 
proceedings, the admiralty court tradition-: 
ally has had a quasi jurisdiction to enter 
“orders as may be appropriate with respect 
to. the issuance or service of process.” 
(218 F. 2d at page 516.) If such traditional 
power exists in the Admiralty Court, and 
transfer under section 1406(a). There is no 


recognition in the opinion of the problem raised 
by the jurisdictional defect. 
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as to that there may be serious doubt, no 
such tradition can be found in civil cases. 
Judge Parker was careful in Internatio- 
Rotterdam to limit his discussion to ad- 
miralty cases, and pointed out, “A suit in 
admiralty must be distinguished in this re- 
spect [commencement of suit] from a civil 
action based on diversity of citizenship in 
which venue is limited by statute.” (See 68 
Harv. L. Rev. 1069 (1955).) Orzulak v. 
Federal Commerce and Navigation Co., supra, 
previously considered as a case resting in 
part on Schiller, is also an admiralty case. 


The greatest respect and deference must 
be accorded to the words of the late Chief 
Judge John Parker who would have the pur- 
pose of modern standards of procedure “to 
get away from time-consuming and justice- 
defeating technicalities” and would have 
“The Courts of the United States comprise 
one great system for the administration of 
justice.” (Internatio-Rotterdam, Inc. v. Thom- 
sen, supra, at page 517.) This may well be 
the legal Utopia in which we should be 
entitled to live. In “one great system” 
possibly there should be no restrictions 
upon obtaining jurisdiction throughout the 
system. Why should service be restricted 
to the State in which the district is located? 
Why should not service of a summons by 
mail anywhere in the United States be ade- 
quate? Why should service upon specified 
officers of corporations be necessary? And 
certainly the bar of a statute of limitations 
to a highly meritorious suit filed one day 
too late or the loss of the right to appeal 
because of a filing on the 3lst day are 
seemingly “justice-defeating technicalities.” 
Yet the collective wisdom of our lawmakers 
has both formulated and maintained these 
rules. From time to time liberalizing meas- 
ures have been enacted as to methods of 
service but almost invariably after legis- 
lative deliberation. Therefore, short of some 
legal millennium, jurisdictional limitations 
are a reality. 


[Decisions in Second Circuit 
Requiring Jurisdiction] 

Addressing themselves to the question of 
whether a district court may transfer an 
action under section 1406(a) when the con- 
ditions are that the court lacks jurisdiction 
over the person of the defendant as well as 
there existing a defect in venue, several 
judges of this circuit, along with Judge 
Palmieri below, have concluded that the 
section warrants no such construction. In- 
dependent Products Corp. v. Loews, Inc. 
[1957 Trape Cases { 68,615], S. D. N. Y,, 
1957, 148 F. Supp. 460, 462: Fistel v. Beaver 
Trust Co., S. D. N. Y., 1950, 94 F. Supp. 
974, 976; cf. First National Bank of Chicago 
v. Umted Air Lines, 7 Cir., 1951, 190 F. 2d 
493, 496, cert. den. 341 U. S. 903, cert. sub- 
sequently granted 342 U. S. 875, rev’d on 
other grounds, 342 U. S. 396 (1952); 
Semble under 28 U. S. C. 1404(a), Hargrove 
v. Lomsville & Nashville Ry. Co., W. D. Ky., 
1957, 153 F. Supp. 681; McDaniel v. Drot- 
man, W. D. Ky., 1952, 103 F. Supp. 643; 
Wilson v. Kansas City So. Ry., W. D. Mo., 
1951, 101 F. Supp. 56; cf. Scarmardo v. 
Mooring, S. D. Tex., 1950, 89 F. Supp. 936; 
see U. Cinn. L. Rev. 357 (1954). 


[Possible Exclusion of Corporate 
Defendants | 


Goldlawr expresses the fear that if the 
district court here is upheld that section 
1406(a) will never be applicable to cor- 
porate defendants in antitrust cases. Sec- 
tion 1406(a) as part of the general venue 
statutory provisions was not enacted to aid 
or impede antitrust cases. Congress eased 
the problem of commencing an antitrust 
action and of obtaining jurisdiction over 
defendants in a district in which venue is 
properly laid through the passage of section 
12 of the Clayton Act. Goldlawr’s real diffi- 
culty here is that it has failed to meet the 
requirements of that section. 


[Conclusion] 


The determination that section 1406(a) 
does not authorize a district court to trans- 


10 Subsequent to the argument of this case, 
the Third Circuit decided Hohensee v. News 
Syndicate, Inc., 3 Cir., Feb. 8, 1961, — F. 2d 
—, noted at 29 LW 2359. The court held that 
a district judge lacks the power to transfer an 
action under section 1406(a) when he does not 
have jurisdiction over the defendant. In speak- 
ing of section 1406(a) the court states: ' 
“The sole purpose of this section as well as its 
companion, 28 U. S. C. § 1404, was to provide a 
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means for curing a defect in venue whether it 
be improperly laid or improper because of the 
inconvenience of the parties. * * * We are 
satisfied that section 1406 was never intended 
to serve as a means of avoiding the conse- 
quences of a failure to perfect service of proc- 
ess. It would take a clear congressional mandate 
for this court to allow that section to be 
used as a shorthand method for assisting a 
party to effect jurisdiction of the person.’’ 
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fer a case when it merely finds venue has 
been improperly laid but does not have 
personal jurisdiction over the defendant is 
not at all prompted by a belief that a con- 
trary rule would be undesirable. Convinc- 
ing policy arguments can be marshalled for 
a more liberal transfer statute, although 
abuses can be imagined if the construction 
urged by Goldlawr were accepted, but these 
arguments should be made to the legisla- 
ture. If after due consideration of such 
policies and of all competing views the 
broader transfer statute be thought to be 
desirable, a section which specifically pro- 
vides for the procedural innovation might 
be favorably received by Congress. Any 
attempt by the courts to enact by their 
decisions so radical a procedural innova- 
tion, particularly where the effect of such 
decisions is to narrow the requirement of 
jurisdiction over the person, would invade 
legislative territory. See Miner v. Altlass, 
supra. 


In passing, it is noted that even if the 
Pennsylvania District Court did have the 
authority under 28 U. S. C. 1406(a) to 
transfer the case in the absence of personal 
jurisdiction over the defendants, as we 
hold it did not, the transfer might well 
have been defective as to defendant Heiman 
because he died prior to the attempted 
transfer and no administrator was ap- 
pointed to represent him in this litigation 
until after the invalid transfer. See Fed. 
Rules of Civ. Pro. 25(a)(1); United States 
U, Field. GS. DP NEY 47185925 Fed! 
Cas. 1067. Because the validity of the 
transfer as to all appellees is disposed of 
on other grounds, that matter need not be 
pursued. 


As Judge Palmieri pointed out, the trans- 
feror court being unauthorized to order the 
transfer under section 1406(a), the only 
alternatives for the transferee court are to 
remand the case back to the transferor or 
to dismiss. Since it has already been deter- 
mined that venue is improper in Pennsyl- 
vania, it would be a sterile gesture to 
remand the action to be transferred back 
to the District Court for the Eastern Dis- 
trict of Pennsylvania. 


The judgment below is affirmed. 


[Dissenting Opinion] 


Hincxs, Circuit Judge (dissenting in part): 
I agree with my brothers that the order 
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below as to Heiman should be affirmed. 
See United States v. Field, C. C. S. D. N. Y., 
25 Fed. Cas. 1067. 


But I would hold that the transfer was 
proper as to Select and United, notwith- 
standing the absence of effective personal 
service on them in Pennsylvania. It was 
so held in Amerio Contact Plate Freezers v. 
Knowles, D. C. Cir., 274 F. 2d 590, in an 
opinion which was entered after the opin- 
ion below. The court there said, in speak- 
ing of such a transfer, “The court’s lack of 
jurisdiction over the person of the defend- 
ant is immaterial.” This holding was fol- 
lowed in Hayes v. Livermont, D. C. ‘Cir., 
279 F. 2d 818. And in Internatio-Rotterdam, 
Inc. v. Thomsen, 4 Cir., 218 F. 2d 514, it 
was so held. To be sure, Internatio was an 
admiralty case and the appellees urge that 
its holding must be restricted to admiralty 
cases. I do not agree. There the power 
of transfer prior to any service was held 
to be authorized under 28 U. S. C. § 1406(a). 
In speaking of a situation in which when 
the libel was filed neither a proper respond- 
ent nor property was within the transferor 
district but a vessel was expected shortly 
to appear, Judge Parker said: 


“When suit is so instituted, which has 
the effect of preserving the rights of 
libellant against the running of the stat- 
ute, and the vessel does not appear in the 
district as anticipated but does appear 
or is expected to appear in another dis- 
trict, it seems clearly within both the 
letter and the spirit of 28 U. S. C. § 1406 
(a) to transfer the case, in the interest of 
justice, as having been brought in the 
wrong district, since the vessel cannot 
be served there and must be served before 
the case can proceed.” 


Often in actions at law the situation is 
not significantly different. When a com- 
plaint is filed in a particular district the 
complications of fact and uncertainties of 
law may be such that the plaintiff cannot 
be sure that venue or service of process in 
the district will be sustained (much as a 
libelant cannot be sure that an expected 
vessel will arrive in the district). When 
after long controversy it is adjudicated that 
the venue is improper, as was the case 
here, I think “the letter and spirit of 28 
U.S. C. § 1406(a)” just as in the Internatio 
situation requires a transfer to a district in 
which venue can be properly laid and the 
defendant can be served. The policy un- 


© 1961, Commerce Clearing House, Inc. 


Number 179—153 
3-23-61 


derling transfer in admiralty cases is equally 
applicable to actions at law. As Judge 
Parker, in Internatio, so well said: 


“Certainly such transfer is in accord 
with modern standards of procedure, the 
purpose of which is to get away from 
time-consuming and justice-defeating tech- 
nicalities and secure an adjudication of 
the rights of the parties by as direct and 
as expeditious a route as possible. The 
courts of the United States comprise one 
great system for the administration of 
justice,” ? 


Numerous district court decisions reach 
the same result. Orzulak v. Federal Com- 
merce and Navigation Co., D. C. E. D. Pa., 
168 F. Supp. 15; United States v. Welch, 
DAC ISDN Ys lolce Supp .399s9Petro- 
lewmn Fin. Corp. v. Stone, D. C. S. D. N. Y., 
116 F. Supp. 426 (transfer under § 1404(a)); 
Lumbermens Mut. Cas. Co. v. Mohr, D. C. 
S. D. Texas, 87 F. Supp. 727; Schiller v. 
Vit OlipaGon Ine, Dac. SD Ne Yo une 
reported, appeal dismissed [1950-1951 Trapx 
Cases ff 62,585], 180 F. 2d 654, 


Since the requirements which support 
venue under §12 of the Clayton Act and 
which support amenability to service of 
process whereby personal jurisdiction may 
ordinarily be obtained are so nearly the 
same, the appellant argues that seldom if 
ever would a plaintiff be privileged to in- 
voke § 1406(a) against a corporate defend- 
ant in a private antitrust action if personal 
jurisdiction were a prerequisite. For in 
cases in which personal jurisdiction may 
be acquired by service within the district 


1I agree with the judge below and with my 
brothers that the decision of this court in 
Schiller v. Mit-Clip [1950-1951 TRADE CASES 
J 62,585], 180 F. 2d 654, does not speak to the 
precise question now raised although other 
cases have given Schiller a more expansive read- 
ing. But after all, this court in Schiller, even 
if it did not pass upon the validity of a transfer 
made without personal jurisdiction, at least 
allowed such a transfer to stand. 

* Personal jurisdiction over the defendant was 
held at least by implication to be a prerequisite 
to a §1406(a) transfer in Independent Produc- 
tions Corp. v. Loew’s, Inc. [1957 TRADE CASES 
7 68,615], D. C. S. DN. Y., 148 F. Supp. 460, 
467. See Fistel v. Beaver Trust Co., D. C. S. 
D. N. Y., 94 F. Supp. 974 (unclear whether 
ruling based on 1406(a) or 1404(a)). Several 
cases have held personal jurisdiction a prerequi- 
site to transfer under 1404(a), McDaniel v. Drot- 
man, D. C. W. D. Ky., 103 F. Supp. 643; 
Hargrove v. Louisville &€ N. R. R., D. C. 
W. D. Ky., 153 F. Supp. 681; Wilson v. Kansas 
City So. Ry., D. C. W. D. Mo., 101 F. Supp. 56; 
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there would be no defect of venue; it is 
generally only when the defendant cannot 
be served within the district that venue 
would be defective. The appellees counter 
with the argument that under §12 of the 
Clayton Act a defendant, even if not amena- 
ble to local service, may be subjected to 
the jurisdiction by extraterritorial service, 
so that personal jurisdiction may be ob- 
tained even when venue is improper. But 
if §12 is available when venue is improper, 
the only ground upon which the appellees 
attack the transfer to the court below is 
gone. For prior to the transfer the appel- 
lant did make extraterritorial service on the 
appellees, as my brothers recognize.2 The 
judge below, on the other hand, held that 
§ 12 by its terms was available only in cases 
in which venue was proper (i. e., cases 
brought “not only in the judicial district 
whereof it [the defendant] is an inhabit- 
ant, but also in any district wherein it may 
be found or transacts business”). If this 
interpretation of §12 be right, there is 
weight in the above-stated contention of the 
appellant that to read into § 1406(a) of the 
Code a requirement of personal jurisdiction, 
as in effect the appellees ask us to do, 
would go far to nullify the liberal objective 
of § 1406(a): it would then, if I may resort 
to an Irish bull, be available only when 
there was no occasion for its use. That 
interpretation of §1406(a) I would think 
neither desirable nor required. 

The appellees argue that my construc- 
tion of § 1406(a) will invite its abuse. But 
I am not impressed by the procedural 
spectres which they conjure up to bolster 


Scarmardo v. Mooring, D. C. S. D. Tex., 89 F. 
Supp. 936; In re Josephson, 1 Cir., 218 F. 2d 
174, 185 (not ‘in the interests of justice’ to 
transfer under 1404(a) before transferor court 
obtains personal jurisdiction). 

However, since 1404(a) is the statutory articu- 
lation of the doctrine of forum non conveniens, 
these cases may be based on the historical fact 
that doctrine was not applicable ‘‘if there is ab- 
sence of jurisdiction,’’ Gulf Oil Corp. v. Gilbert, 
330 U .S. 501, 504. Moreover it may be noteu 
that in 1404(a) cases the liberal objective of 
the doctrine will not be materially impaired 
by requiring personal jurisdiction as a prerequi- 
site to transfer since in 1404(a) cases, unlike 
1406(a) cases, venue is an indispensable pre- 
requisite and hence personal jurisdiction except 
in occasional diversity cases can be easily 
obtained. 

Whether personal jurisdiction is a prerequi- 
site to transfer under 1404(a), is not now be- 
fore us. 

8 See majority opinion, footnote 1. 
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this argument.* I do not suggest that a 
transfer by a court without personal juris- 
diction will “cure” the jurisdictional defect; 
the defendants would still have to be 
properly served before their substantive 
rights could be affected. And in any event, 
if a plaintiff attempts to make improper use 
of the Act the court, “in the interests of 
justice,’ may refuse to order the transfer. 


Certainly in this case no improper tactics 
seem to be present. The plaintiff for aught 
that appears had some reason for laying 
venue in Pennsylvania, its home state. After 
a substantial controversy it prevailed as to 
some defendants and failed as to others, 
including these appellees. Doubtless in 
bringing suits against all in Pennsylvania it 
was actuated by the hope of prosecuting its 
claim against all the defendants in one 
action in its home forum. There was noth- 
ing improper in that: indeed, the law frowns 
upon needless severance of trials and pro- 
vides some flexibility to accommodate the 
convenience of litigants. Doubtless plaintiff 
was also actuated by a desire to hold the 
filing date of its complaint as marking the 
period for which damages would be re- 
coverable: if compelled to serve the appellees 
anew in New York it would lose the right 
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to recover for damages which had accrued 
in the earlier part of the statutory period 
under its original complaints. But this 
consideration, also, was completely consist- 
ent with good faith: indeed, at least in the 
circumstances of this case, that factor might 
be considered as one in the interest of 
justice tending to support the transfer. 
Per contra, it would not have been a wise 
use of discretion to withhold the transfer 
merely to provide the appellees with im- 
munity for part of the statutory period. 


I think that considerations of procedural 
policy unite with the weight of precedent 
in support of the construction I have put 
on the Act. The only court of appeals 
decision which supports my brothers is 
Hohensee v. News Syndicate, referred to in 
footnote 10 of the majority opinion. With 
deference, I can only say that that case, like 
the opinion of my brothers herein, wholly 
without Congressional sanction reads into 
§ 1406 a restriction on a salutary procedural 
provision which is not there. And a careful 
reading of its Congressional history does 
not suggest to me that such a restriction 
was intended. I would hold that the trans- 
fer was made not only legally but also in 
a wise exercise of discretion. 


[] 69,952] S. Kriete Osborn v. Sinclair Refining Co. 


In the United States Court of Appeals for the Fourth Circuit. 


February 28, 1961. 


No. 7899. Dated 


On Petition for Rehearing. Motion Denied. 


Sherman Act 


Tying arrangement—Economic power—Degree of control required—“Not insubstan- 
tial” as test—If a seller is of sufficient size to exert “some power” and the amount of 
commerce restrained is “not insignificant,” the standard of proof for an unlawful tying 
arrangement is met. It is not necessary to provide detailed industry-wide economic data; 
such a standard would convert tie-in cases to “rule of reason” cases with the requirement 
of public injury. Here, where Sinclair owned more than 10% of the gasoline stations 
and sold more than 10% of the gasoline in the state, and there was evidence of the effective- 
ness of this power to restrain commerce in the tied product, TBA, to a “not insubstantial” 
degree, there was a per se restraint which met the test in Northern Pacific, 1958 Trape 
CASES J 68,961. 

See Combinations and Conspiracies, Vol. 1, § 2005, 2005.848; Monopolies, Vol. 1, § 2540. 

For the appellant: John S. McDaniel, Jr. (Cable & McDaniel and Calhoun Bond 
on brief), Baltimore, Md. 


For the appellee: David R. Owen (William A. Fisher, Jr., and Semmes, Bowen & 
Semmes, on brief), Baltimore, Md. : 


*If there were substance to such spectres one 
would expect the appellees to refer to actual 
cases instead of to hypothetical cases only. 
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Before Sopetorr, Chief Judge, and Soper and HaynswortH, Circuit Judges. 


On Petition for Rehearing 


SoseLorr, Chief Judge [In full text]: Sin- 
clair’s petition for rehearing complained, 
preliminarily, that the grounds upon which 
this case was decided by us were not pre- 
sented to or considered by the District 
Court and not raised, briefed and argued in 
this court. We find no merit in this com- 
plaint, but we set the motion for argument 
and the case has again been fully and vigor- 
ously argued on the merits. The conten- 
tions made are sufficiently dealt with in 
the above opinion, and we deem further 
elaboration unnecessary, except to answer 
Sinclair’s insistence that as the record stands 
there is no evidence of its sufficient eco- 
nomic power to appreciably restrain com- 
merce in TBA. 


Specific findings, properly supported, were 
made as to Sinclair's economic power in 
Maryland. Over 10% of the gasoline sta- 
tions in the state were Sinclair’s and more 
than 10% of the gasoline was sold by it. 
There is also ample evidence of the effective- 
ness of this power to restrain commerce 
in the tied product, TBA, to a not insub- 
stantial degree. The propriety of the Judge’s 
finding to this effect as to the dealers gen- 
erally is not contested. In Northern Pacific 
[1958 Trape Cases { 68,961], 356 U. S. at 
pp. 6 and 7, it was stated: 


“Of course, where the seller has no 
control or dominance over the tying prod- 
uct so that it does not represent an 
effectual weapon to pressure buyers into 
taking the tied item any restraint of trade 
attributable to such tying arrangements 
would obviously be insignificant at most. 
As a simple example, if one of a dozen 
food stores in a community were to refuse 
to sell flour unless the buyer also took 


sugar it would hardly tend to restrain 
competition in sugar if its competitors 
Seecepa and able to sell flour by 
itself.” 


The standard in Northern Pacific is a quanti- 
tative one. Just so the seller is of sufficient 
size to exert some power and the amount 
of commerce restrained is not insignificant, 
the standard is met. If all of the industry- 
wide economic data had to be shown for 
which Sinclair argues, it would convert 
tie-in cases to “rule of reason” cases with 
the requirement of public injury. When 
facts, as here, reveal a per se restraint of 
trade, it is not necessary for the plaintiff 
to prove, by voluminous economic data, 
that the public generally has been injured. 
Klors v. Broadway-Hale Stores [1959 TRADE 
CASES { 69,316], 359 U. S. 207 (1959). What 
the Court in Northern Pacific sought to 
point out is demonstrated by the illustration 
given: it is simply that a de minimis re- 
straint on competition would not .constitute 
an unlawful tie-in. There must be some 
not insubstantial restraint. However, to 
make this modest showing it is not neces- 
sary to make out a “rule of reason” case. 
See also, for a discussion of the quantitative 
substantiality test, the Standard Stations 
case, 337 U. S. 293. 


We reaffirm our previous holding that 
the record in this case discloses an unlawful 
restraint of trade between Sinclair and its 
dealers generally in Maryland. This re- 
straint consisted of tying the sale of TBA 
to the lease of service stations and the sale 
of gasoline. If the plaintiff suffered injury 
as a result of this illegality, he is entitled 
to recovery. 


Petition for rehearing denied. 


[1 69,953] Adolph Hohensee v, Marilyn Ferguson, et al. 


In the United States Court of Appeals for the Third Circuit. 


September 22, 1960. 


No. 13,115. Filed 


Appeal from the United States District Court for the Middle District of Pennsylvania. 


FoLtiM_er, District Judge. 


Clayton Act 


Private enforcement—Improper venue—Effect of lack of jurisdiction on transfer 
privilege—Where none of the defendants was resident or transacting business in the 
district where suit was filed, venue was improperly laid, and since the court had no 
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jurisdiction over the defendants ‘(the only service having been made outside the district), 
transfer to another district could not be ordered. 

See Private Enforcement and Procedure, Vol. 2, { 9008. 

For the appellant: James C. Newton, Washington, D. C. 

For the appellee: Daniel H. Jenkins, Scranton, Pa. 


Affirming 1959 Trade Cases { 69,558. 


Before Gooprich, McLAUGHLIN and STALEY, Circuit Judges. 


Opinion of the Court 


Per Curram [In full text]: This is an 
appeal from the judgment of the District 
Court for the Middle District of Pennsyl- 
vania in favor of the defendant. Service on 
the defendant, American Medical Associa- 
tion was attempted by serving Dr. Fran- 
cis P, Boland in Scranton, Pennsylvania. 


Objection was promptly made that such. 


service did not subject the defendant to 
jurisdiction, and the trial court properly 
quashed the service. Polhemus v. American 
Medical Association, 145 F, 2d 357 (10th 
Cir. 1944), The remaining defendants were 


served in the Western District of Penn- 
sylvania although the suit was brought in 
the Middle District of Pennsylvania. At- 
tack because of improper venue laid was 
timely made. The district court was correct 
in finding a want of proper venue and was 
also correct in refusing in the exercise of 
its discretion to transfer the case to the 
Western District of Pennsylvania. See 
Hohensee v. Akron Beacon Journal Publish- 
ing Co., et al. [1960 TRADE Cases { 69,721], 
277 F. 2d 359 (6th Cir. 1960). 


The judgment will be affirmed. 


{7 69,954] Evis Manufacturing Co., and Arthur N. Wells v. Federal Trade Com- 
mission. 


In the United States Court of Appeals for the Ninth Circuit. 
March 6, 1961. 


Petition for Review of an Order of the Federal Trade Commission. 


No. 16,481. Dated 


Federal Trade Commission Act 


Misrepresentation—Nature and Composition of Product—Water Conditioning Device. 
—Charges that there had been misrepresentation of the nature and effects of a “water 
conditioning” device, for installation in a water system to avoid scale, soften and other- 
wise improve the qualities of water, were ordered dismissed after the court eliminated 
the effect of expert testimony, a concession by respondent’s attorney as to the number 
of unsatisfied users whose testimony would be available, and respondent’s refusal to 
detail the composition of the device or its claimed change in water (see below). There 
was left in the record no substantial evidence to support the Commission’s finding of 
misrepresentation as against the testimony of 90-plus diversified users that the device 
functioned satisfactorily. 


See Unfair Practices, Vol. 2, | 5081.892; FTC Enforcement and Procedure, Vol. -2, 
J 8611.81. 


FTC Procedure—Evidence—Details of “Trade Secret”—Effect of Patent Application. 
—Refusal to disclose the ingredients of a metallic device for “conditioning” water, or to 
detail the claimed effect on water, gave rise to no inferences in support of the complaint 
where the device was the subject of a patent application and the refusal to disclose its 
effect was explained as necessary in order to protect the patent rights. The Commission 
improperly used the refusal to justify a finding of misrepresentation concerning the com- 
position of the device as confirmation of the charges of misrepresenting its effect on water 
The decision in Charles of the Ritz Dist. Corp. v. FTC, 1944-1945 TRADE Cases § 57 67, 
was distinguished on the ground there was neither the patent application nor fcr 
explanation offered there. 


See FTC Enforcement and Procedure, Vol. 2, J 8611.64. 
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Sufhciency of Evidence—Expert Witnesses—Testing of Device—Failure to Follow 
Manufacturer’s Instructions.—Since the testimony of expert witnesses who tested a 
“water conditioning” device indicated they had not followed the manufacturer’s instruc- 
tions (there was testimony by respondent’s witnesses that this was essential for proper 
functioning), use of their testimony as a principal ground for finding misrepresentation 
of the performance of the device was unjustified. 


See FTC Enforcement and Procedure, Vol. 2, { 8611.27. 


FTC Procedure—Evidence—Admission by Respondent—Concession of Unsatisfactory 
Installations.—An attorney’s concession, in objecting to holding extended hearings to 
present testimony of unsatisfied users of a “water conditioning” device, that out of 100,000 
installations it would probably be possible to find 3,000 dissatisfied users (other testimony 
by respondent had indicated there were circumstances when the device would not function 
successfully), did not have the effect of an “admission” which would justify the Com- 
mission in holding that the testimony of 91 diversified satisfied users of the device had 


been fully offset. 


See FTC Enforcement and Procedure, Vol. 2, § 8611.02. 


For the petitioners: 


Francis R. Kirkham, James Michael, Harry C. Scott, and Pills- 


bury, Madison & Sutro, all of San Francisco, Cal. 


For the respondent: 


Daniel J. McCauley, Jr., General Counsel, Alan B. Hobbes. 


Assistant General Counsel, Frederick H. Mayer, and Thomas F,. Howder, Attorneys, 
Federal Trade Commission, all of Washington, D. C. 


Setting aside in part FTC cease and desist order in Dkt. 6168. 
Before Barnes and Hamtery, Circuit Judges, and Forry, District Judge. 


Forty, District Judge [Jn full text]: Evis 
Manufacturing Company, a corporation, here- 
after referred to as Evis, and Arthur N. 
Wells have petitioned this Court to review 
and set aside an Order made and entered 
by respondent Federal Trade Commission 
on the 23rd day of March, 1959, ordering 
petitioners to cease and desist from making 
certain specific representations in connec- 
tion with the offering for sale, sale or dis- 
tribution of the device known as the Evis 
Water Conditioner. Said Order was made 
in a proceeding before respondent Commis- 
sion entitled, “In the Matter of Evis Manu- 
facturing Company, a corporation, and Joseph 
T. Voorheis, and Arthur N. Wells, indi- 
vidually, and as officers of said corporation.” 

On February 5, 1954, respondent Com- 
mission issued its complaint charging peti- 
tioners with unfair methods of competition 
and unfair and deceptive acts and practices 
in commerce in connection with the sale 
and distribution of the Evis Water Condi- 
tioner. Petitioners denied the charges al- 
leged in the complaint and denied any 
violation of the Federal Trade Commis- 
sion Act. 

After a series of hearings in various 
places, Mr. Abner E. Lipscomb, Hearing 
Examiner, duly made and filed, on April 
27, 1956, his “Initial Decision” reviewing 
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testimony and evidence received upon the 
hearings stating his conclusions and his 
Order dismissing the complaint. 


On appeal the Commission vacated said 
“Tnitial Decision” and remanded the case 
to the Examiner for the purpose of receiv- 
ing evidence of further scientific tests of 
the Evis Water Conditioner. 


Pursuant to the Commission’s direction, 
additional scientific evidence was presented 
to the Examiner who then filed, on June 
30, 1958, his “Initial Decision” after remand, 
again dismissing the complaint. Upon ap- 
peal the Commission reversed the Examiner’s 
second “Initial Decision” holding, however, 
that there was no probative and substantial 
evidence of petitioners having falsely claimed 
that Evis Water Conditioner was made of 
a specially processed metal. 


The Hearing Examiner correctly sum- 
marized and stated the gravamen of the 
Commission’s complaint as follows: 


“The Complaint 


“On February 5, 1954, the Federal 
Trade Commission issued its complaint 
in this proceeding, charging the Respond- 
ents with the dissemination of numerous 
false advertisements of their product, the 
‘Evis Water Conditioner’, in violation of 
the Federal Trade Commission Act. The 
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Evis Water Conditioner is described in 
the complaint as a product of metal con- 
struction, having the appearance of an 
over-sized pipe coupling with an interior 
cross post integrally cast in place, which 
is intended to be fitted into water systems 
for the purpose of beneficially treating 
and conditioning water. The complaint 
interprets various statements and repre- 
sentations appearing in Respondents’ ad- 
vertisements, and, in effect, alleges that 
such statements and representations, so 
interpreted, are false, misleading and de- 
ceptive, and that, in truth and in fact, 
the Evis Water Conditioner 


‘(a) is not made of a specially proc- 
essed metal and it does not change the 
physical behavior of water passing through 
it by catalytic effect or otherwise; 


‘(b) will not solve hard water prob-_ 


lems or cause hard water to become soft 
or make hard water feel, taste or act 
softer or give it a silky-smooth quality 
for hair, bath, dishes, laundry or car 
wash; 

*(c) will not remove or reduce un- 
pleasant odors or flavors in water or 
make water taste better, nor will it im- 
prove the taste of coffee or other foods; 


‘(d) will not reduce the amount of 
soap used or effect a saving of soap ex- 
penses, nor will it effect a saving of fuel 
expenses for heating water; 


‘(e) will not eliminate or reduce the 
harshness of water to hands or cause 
dishes or glassware to dry without leav- 
ing water stains; 

“(f) will not remove grease from drains 
or prevent or remove scale in boilers, 
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water heaters, pipes, shower nozzles or 
other parts of a water system; 

‘(g) will not prevent, reduce or elimi- 
nate scum, rust stains or corrosion, nor 
will it retard the pitting of metal; 

‘(h) will not improve the action of 
chemicals used for water softening pur- 
poses; 

‘(i) will not leach out alkali and salts 
in soil, improve the growth or production 
of agricultural or orchard products or 
plants, nor will it improve the texture or 
structure of soil; 

’ (j) will not reduce the amount of 
water required for agricultural irrigation; 

‘(k) will not have any beneficial effect 
on water.’ ” 


The Convnission issued its findings of fact, 


conclusions and Order, March 23, 19597 


The petitioners, in support of their peti- 


tion for review, summarized their argument 
as follows: 


“A. The Commission erred in giving 
conclusive effect to the testimony of the 
Commission’s experts, in giving no effect 
to the uncontradicted testimony of the 
successful performance of the Evis unit 
in actual operation, and in holding that 
reliable, substantial and probative evi- 
dence supports the charges that the Evis 
Water Conditioner will not perform as 
claimed. 


“B. The Commission erred in failing 
to give due weight to the decisions of 
the Hearing Examiner who heard and 
saw the witnesses and had the better 
opportunity to evaluate their testimony. 


1 Order. 

It is ordered that respondent Evis Manu- 
facturing Company, a corporation, and its 
officers, and respondent Arthur N. Wells, in- 
dividually and as an officer of said corporation, 
and said respondents’ agents, representatives 
and employees, directly or through any corpo- 
rate or other device, in connection with the 
offering for sale, sale or distribution of their 
product, known as the ‘“‘Evis Water Condi- 
tioner’’, or any other product of substantially 
similar design or construction, whether sold 
under the same name or under any other name, 
in commerce, as ‘‘commerce’’ is defined in the 
Federal Trade Commission Act, do forthwith 
cease and desist from representing, directly or 
by implication: 

That their said product: 

(a) has a catalytic effect on water; 

(b) changes the physical behavior of water; 

(c) will solve hard water problems; 

(d) will make hard water soft: 

(e) will cause hard water to feel, taste or 
act softer, or have any of the attributes 
or characteristics of soft water; 

(f) will remove or reduce unpleasant odors or 
flavors from water; 
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(g) will make water taste better; 

(h) will improve the taste of beverages or 
foods; 

(i) will require the use of less soap; 

(j) will reduce the cost of heating water: 

(k) will eliminate or reduce the harshness of 
water to the hands; 

(1) will cause dishes or glassware to dry 
without leaving water stains; 

(m) will remove grease; 

(n) will prevent or remove scale; 

(o) will prevent, reduce or eliminate scum: 

(p) will prevent, reduce or eliminate rust 
stains; 

(q) will prevent, reduce or eliminate corro- 
sion or retard pitting of metal; 

(r) will improve the action of chemicals used 
for water softening purposes; 

(s) will leach out alkali and salts in soil; 

{t) will improve the growth or production of 
agricultural or orchard products or 
plants; 

(u) Teoh bate the texture or structure of 
soil; 

(v) will reduce the amount of water required 
for agricultural irrigation; 

(w) has any beneficial effect upon water. 


© 1961, Commerce Clearing House, Inc. 
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ESE decisions demonstrate the lack of 
merit in the Commission’s case and this 
Court, on review, should accord to them 
the weight to which they are entitled, 


“C. The Commission erred in giving 
weight to experiments performed by ex- 
perts whose installations were not made 
in accordance with the manufacturer’s in- 
structions. 


“D. The Commission erred in relying 
upon what it termed a showing that 3,000 
installations of the Evis Water Condi- 
tioner were failures. 


“E. The Commission erred in holding 
that petitioners’ refusal to make a public 
disclosure of their method of processing 
the metal in the Evis unit should be 
construed as strong confirmation of the 
charges in the complaint.” 


Respondents state as the fundamental 
issue the following: 


“The fundamental issue in the instant 
case is the substantiality of scientific 
proof upon which the Commission relied 
in concluding that the Evis pipe does not 
have any beneficial effect upon water, 
and in ruling that any contrary represen- 
tations by petitioners are false, misleading 
and deceptive. This decision was based 
upon an amazing uniformity of view among 
the scientists who testified on behalf of 
the Commission and who had many years 
of experience in chemistry, physics and 
engineering, including the more specialized 
field of water treatment. Their unanimous 
opinion was that the Evis pipe could not 
affect water.” 


In this proceeding to review an Order 
of the Federal Trade Commission, it is our 
duty to examine the record as a whole, 
including decisions of the Examiner, in 
order to determine whether evidence sup- 
porting the Commission’s Order is substan- 
tial. Universal Camera Corp. v. National 
Labor Relations Board, 340 U. S. 474, 496; 
and Minneapolis-Honeywell Reg. Co. v. Fed- 
eral Trade Com’n [1950-1951 TrapE Cases 
q 62,881], 7 Cir., 191 F. 2d 786, 789. 


The record is voluminous but our task 
in discussing the evidence is greatly light- 
ened by the comprehensive Initial Decisions 
of the Hearing Examiner. The Commis- 
sion does not challenge the accuracy of his 
narration of the evidence; it finds fault 
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only with his evaluation of the evidence 
and his conclusions therefrom. 


Evidence Relied upon by the 
Commission 


From its opinion and from statements in 
its brief, it is apparent that in arriving at 
its findings and conclusions, the Commis- 
sion relied upon the opinions of 19 experts 
and a so-called admission that 3,000 in- 
stallations of the Evis Water Conditioner 
were failures. The experts’ opinions were 
based upon experiments and laboratory tests 
performed with the Evis Water Conditioner. 
The Commission considered the so-called 
admission, that 3,000 users would have 
testified that Evis was a failure, as a com- 
plete refutation of the testimony of peti- 
tioners’ 91 “user-witnesses” * who had used 
the device in homes, in industry, and in 
various types of business. 


Arthur F. Tudury, a witness for peti- 
tioners, an engineer and operator of an 
engineering supply business known as Re- 
frigerating and Power Specialties Company, 
testifying as to the origin and purpose of 
the manufacturer’s instructions, stated that 
he handled Evis Water Conditioners as an 
agent or distributor since late summer of 
1952;* that he had sold or distributed in 
excess of 18,000 of the Evis units. He said 
that when he and associates started out 
with the device, they were under the im- 
pression that all that had to be done was 
to install the Evis in a pipe line and it 
would remove the scale, and in many cases 
that proved to be true.* The first instruc- 
tions merely provided for fitting the unit 
into the main water supply line.” After 
numerous installations, however, difficulties 
appeared,’ and after twenty, thirty, forty, 
fifty thousand of the units were operating, 
troubles began to show up, and investiga- 
tions disclosed that electrical disturbances 
in the pipe lines were causing trouble, and 
that installation of shunting and grounding 
wires were necessary to make the unit 
function.’ He testified it has been the prac- 
tice of the company to continually modify 
their instructions as experience was gained 
in the field® 


Mr. Tudury said® that 30 representatives 
of the company from various parts of 


2 Respondents’ Brief, pp. 10, 11, 24. 
2R. LV 2909. 

4R. IV 2922. 
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the United States convened and pooled 
all of their knowledge of Evis installation 
and techniques into a bulletin (Petitioners’ 
Exhibit 34 bearing date ofits issuance, 
July 31, 1953), and he testified in response 
to the question: 


“Q. Was the purpose then to have this 
one bulletin the complete picture of all the 
installation instructions so that someone 
completely unfamiliar with the product 
could then—he would then know every- 
thing that you had accumulated over 
the years with your own experience in the 
field? 


SA. hatzseconect: 


Another bulletin, issued about the time 
that petitioner’s Exhibit 34 was issued, 
contained advice and instructions for the 
use and testing of the Evis Water Condi- 
tioner, among them being: 


The Evis Water Conditioner is de- 
signed to improve the quality of water 
for service in homes, etc.; 

It does not add nor take anything from 
the chemical composition of the water; 

Evis is not a softener; 

It does not change the amount of 
hardness that is found in the raw water; 

Like any other useful tool or instru- 
ment, the Evis has its limitations. For 
example, the Evis action cannot prevent 
scale in waters which have more than 
a specified amount of scale forming ma- 
terial; 

Evis water must not be mixed with un- 
treated water; 

Evis pipeline system must be grounded. 

Misguided Tests: Improperly impro- 
vised testing procedures have, all too 
often, resulted in erroneous evaluations 
of the usefulness of the Evis Water Con- 
ditioner, etc. 

Practical testing without proper guid- 
ance from Evis personnel can yield gloomy 
results, for the following operational rea- 
sons. (Then follows the list of reasons 
stated.) 


The record indicates that instructions for 
installation of the device were issued from 
time to time, modified and changed, to 
meet the result of user experience. 


Disregard of the Manufacturer’s 
Instructions, Examples: 


The Hearing Examiner in his Initial 
Decision after remand, points out instances 


20 R. II 31, 32. 
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of disregard of instructions, some of which 
are the following: 


“A number of the manufacturer’s in- 
structions relative to the installation of 
the Evis Water Conditioner were not 
followed by Witness Merrell in its in- 
stallation. There is some doubt, there- 
fore, as to whether the water referred to, 
by this witness, as ‘Evis-treated water’ 
was in fact treated in such a manner as 
to merit that description. Furthermore, 
the experiment was conducted in direct 
‘contravention of the instructions of the 
manufacturer of the Evis Water Condi- 
tioner that in order to obtain satisfactory 
results, untreated and treated water should 
never be mixed. When interrogated con- 
cerning his knowledge of the manufac- 
turer’s instructions on this point, he stated, 

“A. Possibly to obtain the results that 
the manufacturer claims you should put 
it on in the position that he states, but 
to determine results such as I have de- 
termined, I don’t see that it would make 
any difference how you put it on. 

“Q. That is your opinion? 

“A, That is my opinion. 

“QO. In other words, in your opinion, 
you could ignore, for the purpose of this 
test, the manufacturer’s instructions? 

pAcm bhatcismriehit. 

“Q. Do you understand the theory 
upon which Evis operates? 

“A. No, it has never been explained to 
me. 

“Q. So you have no way, then, of 
determining whether the manufacturer’s 
instructions actually relate to the opera- 
tion of Evis in any way? 

“A. That is right.” 

“Q. * * * but in each case where you 
had Evis treated water you put into the 
flask untreated water and mixed it with 
the Evis water, did you not? 

“A. We put in odor-free untreated 
water, yes.” 4 


Then follows in the record other ques- 
tions and answers showing disregard of 
instructions. 


On p. 23 of said Initial Decision after 
remand, the Hearing Examiner’s comment 
on ‘the testimony of Commission’s witness 
Joe Carson Mallory was: 


“Witness Joe Carson Mallory, a Ma- 
terials Testing Aid, Harbor Department, 
City of Los Angeles, testified to a rinsing 
test with watch glasses which he per- 
formed under the direction of Witness 


ROL 6S. 
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Carroll M. Wakeman, Testing Engineer 
and Mr. Mallory’s superior. The watch 
glasses used in the test were washed 
with untreated water, rinsed in distilled 
water, and then a number of them were 
rinsed in tap-water and an equal number 
in water which had been passed through 
the Evis Water Conditioner.” Both sets 
of glasses were equally water-stained. 
This test contravened the manufacturer’s 
instruction that water which has been 
passed through the Evis Water Condi- 
tioner should never be mixed with un- 
treated water. When Mr. Wakeman was 
cross-examined concerning this test, the 
performance of which he had outlined 
and directed, he said it ‘was of no con- 
cern’ to him how the glasses were washed, 
and that ‘we didn’t place any particular 
confidence in the test.’ 


“[Commission] Witness Leo Benezra 
testified to a similar test, in which he 
used water glasses, as follows: “ 


“A. The rinsing test was very simple. 
I actually washed four identical glasses, 
or eight identical glasses in a solution 
of warm water and soap, and rinsed four 
of them with Evis and four of them with 
controlled. 


“Then I hung them up to drain and 
dry, and I numbered with a wax pencil 
and asked two other people to pick and 
examine these glasses for drain streaks, 
and they actually picked for the dirtiest 
ones, two of the Evis and two of the 
control, and the cleanest ones, two of the 
Evis and two of the control. 


“QO. Did you observe the results of 


those? 
Aa ldid: 


“Q. Did you detect any difference be- 
tween those rinsed in the Evis and those 
in the control water? 


“A. No difference.” 


Following the above, the Hearing Exami- 
ner observed: ” 


“It should be observed that these tests, 
like those previously considered with re- 
spect to Issue 3, relative to the removal 
of unpleasant odors, are laboratory tests 
rather than practical tests. In a home 
in which an Evis Water Conditioner has 
been installed according to the manufac- 
turer’s directions, dishes would be both 
washed and rinsed in Evis-treated water ; 
they would not be washed in untreated 
water and then rinsed in Evis-treated 


2 R, II 141-144. 

13 R, II 185-190; 214-216. 

144. R, II. 557, 561, 562. 

%P, 2d of Initial Decision after remand. 
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water. As in the tests relating to odor- 
elimination, in testing for water stains 
Respondents’ directions for the installa- 
tion of the Evis Water Conditioner were 
ignored, and the observation hereinabove 
set forth on this point under Issue 3 
is equally applicable here.” 


On the issue that the Evis Water Condi- 
tioner will not prevent or remove scale in 
boilers, water heaters, pipes, shower noz- 
zles, or other parts of a water system, the 
Hearing Examiner commented: ™ 


“It should be observed that no evi- 
dence was presented in support of the 
above allegation as to boilers, shower 
nozzles, or other parts of a water system, 
all of the evidence being with respect 
to scale in water heaters and pipes. Wit- 
ness Merrell described the test he per- 
formed in order to determine whether 
the Evis Water Conditioner would ‘re- 
move old scale throughout the system’, 
as follows: [Then followed a descrip- 
tion of the test. The Hearing Examiner 
commented:] 


“A number of the manufacturer’s in- 
structions relative to the installation of 
the Evis Water Conditioner were not 
observed. On cross-examination Witness 
Merrell was asked the question, ‘In any 
event, on the basis of your prior testi- 
mony, I take it. that if those instructions, 
in your opinion, were unimportant in 
these tests, you would feel that you could 
ignore them in making these tests any- 
how—’, to which he replied, ‘With this 
device, yes.’”’™ 


The-Hearing Examiner continued: * 


‘ * * Witnesses Mallory and Wakeman 
described a scale test conducted by them 
at the Los Angeles Harbor Station to 
determine the relative amount of scale 
that would be deposited in new copper 
pipes by water which had passed through 
the Evis Water Conditioner and by water 
which had not been so treated. They 
concluded that there was practically no 
difference. 

“Their testimony on cross-examination 
revealed that the manufacturer’s instruc- 
tions for the installation of the Evis unit 
were not complied ‘with in a number of 
particulars, including the requirement that 
electrical conduits be kept away from the 
piping system in which the Evis unit 
is installed. Not only was this instruc- 


16 Pages 24 and 25 of Initial Decision after 


remand. 
wR, II 33. 
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tion ignored, but an electrical circuit 
was wrapped around the pipe through 
which the Evis-treated water was flowing 
for the purpose of heating it. * * * 


“Witness deBussieres performed a scale 
test similar to the one described above, 
in which he heated tap-water, and water 
that had passed through an Evis Water 
Conditioner, until both samples had evap- 
orated, leaving ‘dry scale’. Concerning 
such scale, the Evis literature states: 


“*® dry scale is nothing more than a 
residue after its water carrier has evap- 
orated to dryness. * * * Hard water, 
zeolite-softened water, phosphate-softened 
water and even EVIS-ized water cannot 
escape leaving such dry deposits.’ 


Similarly, Commission’s Exhibit 31 points 
out that one of the ‘Misguided Tests’ 
procedures is ‘boiling water samples down 
to dry total dissolved solids—there is 
no change in total dissolved solids.’ Wit- 
ness deBussieres admitted that if the 
Respondents do not claim either to add 
anything to or take anything from the 
water, he wouldn’t expect to find any 
change as a result of his test. Concern- 
ing the instructions of the manufacturer 
for installing the Evis Water Condi- 
tioner, he testified: ® 

“oe %* %* We didn’t pay any attention 
to such instructions’, and that he made no 
effort to determine whether the unit was 
‘properly installed’. He further testified: 

“Tt would not have made any differ- 
ence what the instructions were.’” 


On this question of observance or failure 
of observance of manufacturer’s instructions 
as to installations, tests, and use of the 
Evis device, respondent makes no conten- 
tion that the installations and tests of its 
experts were made and carried on in ac- 
cordance with the manufacturer’s instruc- 
tions. It attempts to meet this issue by 
depreciating the value and importance of 
the instructions. The Commission ‘states 
in its brief (p. 32): 


fathe: principal thrust of petitioners’ 
contention is directed against the alleged 
failure of the scientists to observe installa- 
tion instructions and against the alleged 
irrelevance of the tests and experiments 
carried out by these Commission wit- 
nesses. Yet the very standards which 
petitioners invoke in support of their ar- 
gument were not observed in a large 
number of installations which their con- 
sumer witnesses described as successful. 
In order fully to show the weakness of the 


assertions regarding the importance of 
these instructions, we shall briefly discuss 
them.” 


The Commission’s determination of this 
case, largely based on “tests of experts” not 
following the instructions of the manufac- 
turer in conducting their tests, is indeed 
something less than a reliance upon sub- 
stantial evidence and was obviously unfair 
to the manufacturer. That it was unfair 
is supported by the testimony of a Com- 
mission witness, Carroll M, Wakeman, a 
testing engineer employed by City of Los 
Angeles Harbor Department, who, in testi- 
fying on behalf of the Commission, was 
asked: * 


“QO. If, in fact, Mr. Wakeman, the 
manufacturer of the Evis Water Con- 
ditioner had specified instructions as to 
the manner in which the Evis should be 
installed, and the installation which you 
made in your laboratory completely ig- 
nored, and in many instances was contrary 
to those instructions, would you feel that 
you had given the product a fair test? 


AG wl Wolds note 


“QO. So that in the instant case, if it 
cai be demonstrated that the product 
was incorrectly installed, the tests which 
have been presented here this morning, 
both by yourself and by Mr. Mallory, 
would not in any way be conclusive, is 
that correct? 


TAY “ihawaSmenietta: 
The So-Called Admission 


The Commission erred in considering a 
statement of counsel as an admission that 
3,000 other users, had they been called to 
the stand, would have testified that Evis 
was a failure. The statement was con- 
sidered as if it were a declaration of counsel 
standing alone, but a reading of the colloquy 
accompanying it indicates that it only was 
intended to convey the thought by counsel 
that of 100,000 users, he would concede 
that possibly 3,000 would be found who 
would testify that the water conditioner 
brought unsatisfactory results. The colloquy 
between Mr. Downs, for the Commission, 
and Mr. Michael, for the petitioners, came 
in the course of a hearing before Hearing 
Examiner Lipscomb at Washington, D. C., 
December 12, 1955, 


At the beginning of the hearing, Mr. 
Michael, counsel for the petitioners, stated 


? 


wR. IT 483. 


1 69,954 


200 202,203; 


© 1961, Commerce Clearing House, Inc. 


Number 179—163 
3-23-61 


that he had asked for the hearing for the 
purpose of ascertaining whether a few deci- 
sions or agreements could be arrived at 
which would expedite the case. He referred 
to conversations and negotiations with coun- 
sel for the Commission with that object 
in view. Interrupting an argument of Mr. 
Downs, Mr. Michael said:* 


“Out of those discussions developed the 
fact that Mr. Downs contemplates, when 
the respondents rest their case, scheduling 
further hearings in the different places 
in the country to present what he con- 
siders rebuttal testimony. It is my under- 
standing from my discussions with him 
that that rebuttal testimony is going to 
take the form of calling your witness[es] 
whose installations of the Evis Water 
Conditioner have been unsuccessful, For 
the purpose of trying to arrive at an early 
termination and some agreed settlement 
of the further hearings, I told Mr. Downs 
that I had no doubt but what he could 
produce such witnesses and that I did 
not feel that such witness[es] could testify 
to anything that was not already in the 
record, 


“T pointed out to him that at the outset 
and I wish to reaffirm now, that I feel 
that legally such offer of testimony on 
rebuttal would be improper and I wish to 
argue that matter to Your Honor in a 
moment. 


“But for the purpose of trying to reach 
some agreement I was willing to make 


the concession that undoubtedly such 
witness[es}] could be found and _ they 
OR OR 


would so testify. 


Then, pointing out that no such agree- 
ment or arrangement had been arrived at, 
he continued:” 


“For that reason we were unable to 
reach a final agreement. So there has 
been no agreement reached and I am 
here this morning to make an offer to 
rest, a conditional offer, condition 1, the 
Government resting or in the alternative 
upon the hearing examiner ruling on a 
motion, an alternative motion I am about 
to make namely the propriety of such 
rebuttal testimony.” 


Then Mr. Michael referred to authorities 
in support of his motion and contention 
that the proposed testimony of witnesses 
showing failure was not proper rebuttal. 


Further in his argument, Mr. Michael 
called attention to two types of evidence 
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which the Commission might have offered 
to support its charges that Evis will not 
perform as advertised and thereby injure 
the public. He referred to the opinion or 
expert testimony, and testimony of various 
members of the public who had installed 
and used the conditioner but did not get 
results that the advertising claimed for 
the device. He pointed out that the Com- 
mission elected to take only the opinion 
or expert evidence and called no “user 
witnesses.” His point was that the Com- 
mission put on half of their case at the 
beginning and wanted to put on half of 
their case as rebuttal at the end. Mr. 
Michael added: * 


“Finally I want to suggest that in this 
particular case, the evidence which coun- 
sel supporting the complaint proposes to 
offer is entirely unnecessary. His case 
in chief has proved, through his witnesses 
that there are a hundred thousand, roughly 
there were a hundred thousand witnesses 
sold at the time that reference was called. 
It was Mr. Voorheis or Mr. Wells. He 
has also proved by his own exhibits that 
the respondents have never claimed that 
the product works in every instance. 


“He has proved by his own exhibits 
that the national average of success has 
been in the order of 97 percent. 


“Our own witnesses which we called 
in our case, the respondents’ witnesses 
have frankly conceded that it does not 
work in every case. The testimony of 
our distributors has shown that something 
in the order of 3 percent of the instances, 
the particular water, the type of installa- 
tion, the particular electrolysis problem, 
the grounding problem is such that we 
have not had success. 

“Taking that record, then as it now 
exists, a fair conclusion would be that 
there must be some 3,000 units through- 
out the United States that have not 
worked satisfactorily out of a hundred 
thousand. 

“Now we have not disputed that fact 
in the record to date We have come 
out and supported that conclusion with 
our own witnesses, 

“We don’t feel that that is critical to 
that case. We feel that a product of this 
type [with] 97 percent success average 
with a hundred thousand units through- 
out the country demonstrates the merit 
of the product. 

“We feel that 3 percent is nothing 
more or less than what you would find 
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for a national product on almost any 
product. What does counsel supporting 
the complaint propose to do? Is he 
going to add anything to the record that 
is not already there? 

“He is going to go out and call five 
witnesses, ten, 20, a hundred, suppose 
he calls a hundred. What has he proved? 
He has proved that he has brought in 
a hundred out of this potential 3,000 
witnesses to testify that in their particular 
instances the product did not work. Has 
he said anything more? Has he proved 
anything more than what is already in 
the record? 

“T submit he has not. And I submit 
it would be a tremendous waste of time 
and expense both to the Commission and 
to the respondents under those circum- 
stances to require us to hold further 
hearings over a long period of time to 
take such testimony. 

“That is where we hung up, if I may 
use that expression, in our negotiations. 
Tt had the feeling that that is the pos- 
ture of the record.” 


After further observations of Mr. Michael, 
Mr. Downs, for the Commission, entered 
upon his argument and urged that he be 
permitted to introduce, in rebuttal, witnesses 
who would testify to unsuccessful experiences 
with the Evis Conditioner. The Hearing 
Examiner asked: * 


“Mr. Downs, how many witnesses would 
you propose to present, more than the 
3,000 which were mentioned by counsel 
for the respondent, which he admits, as 
I understand, that probably in the neigh- 
borhood of 3,000 would admit unsatisfac- 
tory use of the Evis? - 


“Mr. Downs: I certainly do not pro- 
pose to burden the record, the Hearing 
Examiner, nor the respondents with the 
tremendous task of calling 3,000 or more 
witnesses. I think the Hearing Exam- 
iner would properly put his foot down 
long before I reached that number. 

“But by the same token, Mr. Examiner, 
I do not concede that the testimony that 
Mr. Michael has cited here proves that 
this instrument works 97 percent of the 
time and that there are only 3,000 installa- 
tions that they have made that do not 
properly function. 

“Hearing Examiner Lipscomb: What is 
the basis, again if you will please, of the 
97 percent? 

“Mr. Downs: That is something that 
Mr. Michael has cited that at the present 
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moment I cannot put my finger on. If 
he can I would like to call upon him to 
set the Hearing Examiner straight. 

“Mr. Michael: I think I can answer 
that, sir. 

“We start out first of all with the testi- 
mony of the government witness, either 
Respondent Wells or Respondent Voor- 
heis to the effect that at the time he testi- 
fied approximately a hundred thousand 
units had been sold.” 


Then followed further discussion between 
the Hearing Examiner and Mr. Michael. 
Then Mr. Michael resumed: * 


“Mr. Michael: * * * I am satisfied that 
as a matter of law, that there is good sup- 
port for that position, but above and be- 
yond that, we have the testimony of 
respondents’ witnesses which have indi- 
cated that something on the order of 3 
percent of the installations have been 
unsuccessful. 


“Applying that 3 percent to the govern- 
ment’s own testimony that there have 
been a hundred thousand units sold, we 
naturally come up with 3,000 units. I am 
prepared to say that as far as the respond- 
ents are concerned here, the statement in 
our advertisement we don’t quarrel with. 


“We take the position that they are 97 
percent successful. By the same token 
we are willing to concede that there have 
been 3 percent unsuccessful. 

“So far as the record we are in effect 
conceding that there are something in the 
order of 3,000 units throughout the coun- 
try that we have been unable to make work. 

“More than that I don’t think you need 
to establish that concession.” 


After extensive discussion between the 


Hearing Examiner, Mr, Michael, and Mr. 
Downs, we then have the following: * 


“Mr. Michael: I will say it as frankly 
and as bluntly as I can that I don’t have 
any doubt in my mind—and as I said at the 
outset before—we don’t claim it works in 
every case. We concede that 3 percent. 

“Hearing Examiner Lipscomb: At least 
3 percent. 

“Mr. Michael: Have been unsuccessful 
and there have been a hundred thousand 
sold. If we wanted to take all the testi- 
mony available in the country you could 
probably find 3,000 witnesses in the coun- 
try who would say it did not work. The 
only reservation I make is that by the 
same token it is our position that if we 
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went to every nook and cranny in the 
country we would get the other 97,000 
and we would both be doing what the rec- 
ord already shows. 


“T can’t say any more than that. 


“Hearing Examiner Lipscomb: One part 
of your statement is an admission, the 
other is a self-serving declaration and they 
would be so regarded.” 


From all that we have quoted above and 
more appearing in the record, it is obvious 
that no admission was intended. It is apparent 
that all that was intended by Mr. Michael 
was that out of 100,000 users, probably 3,000 
of them would testify as to unsatisfactory 
results. In view of the circumstances under 
which it was uttered, both the Commission 
and the Hearing Examiner were clearly er- 
roneous in emasculating Mr. Michael’s state- 
ment by taking a portion of it as an admission 
and disregarding what immediately followed 
as to the possibility of procuring 97,000 
users who would testify as to satisfactory 
results. The Order of the Commission in 
this case Jargely rests upon that error for 
we have seen the so-called admission was 
considered an “offset” by the Commission 
of the testimony of the 91 consumer or user 
witnesses called by the petitioners; and the 
so-called admission was given effect by the 
Commission without any consideration what- 
ever of the possibility that numerous users, 
if called, may have testified to satisfactory 
results. There was no such admission by 
counsel. 31 C. J. S. 1029, § 277, citing Pul- 
ver v. Union Inv. Co., 8 Cir., 279 F. 699, 705, 
where the Court said: 

“An admission must be certain, con- 
sistent and definite. * * * It must be 
couched in language reasonably capable, 
without forced or strained construction, to 
bear the interpretation sought to be placed 
upon it. Conjectural and suppositious 
statements are excluded. (Citing cases.)” 


Therefore, the Commission erred in con- 
sidering the so-called admission as a refuta- 
tion of all or of any of the testimony of 
petitioners’ user witnesses. 


[Refusal to Disclose Composition of Metal] 


Petitioners claim error in the holding of 
the Commission, p. 10, Exhibit E attached 
to petition, that: 
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“Finally, we hold that under the circum- 
stances of this case, the respondents were 
not privileged to stand upon their refusal 
to disclose the composition of the metal in 
the Evis Water Conditioner and the 
claimed special processing thereof as trade 
secrets; and their failure to introduce the 
evidence thus within their immediate 
knowledge and control, if existing any- 
where, relative to such factors which might 
explain the claimed effects of the device 
on water, is strong confirmation of the 
charges in the complaint. [Citing Charles 
of the Ritz Dist. Corp. v. Federal Trade 
Com’n [1944-1945 Trane Cases {[ 57,267], 
143 F. 2d 676, 679.]” 


Mr. Wells was the inventor of the water 
conditioner. He testified that he was not 
a chemist and in answer to the question, 
“Are you an engineer?” he stated, “I have 
worked at the field of engineering for some 
twenty years”; he testified that he was not 
a licensed engineer in the State of California.” 
Mr. Downs, conducting the direct examina- 
tion of Mr. Wells as an adverse witness, 
propounded the question: * 


“Q. Will you explain what it is that 
this unit does to water to warrant the 
name ‘conditioner’? 


“Mr. Michael: Objection. Before that 
question is answered, Mr. Examiner, I 
would like to note at this time an objec- 
tion to this question and any others that 
seek to ask the witness to explain any of 
the secret formula or process by which 
the Evis Water Conditioner is manufactured. 


“T have this thought in mind, that there 
are patent applications filed on the secret 
processes that are employed by the re- 
spondents. Until those applications issue 
a patent, they have nothing other than the 
common law of protection of maintaining 
to themselves the secret processes used, 
and in the event that the patent applica- 
tions at any time should be denied, they 
would still have that common law protec- 
tion, unless they are required or volunteer 
to disclose it to the public. 


“Naturally, if it is disclosed to the pub- 
lic they lose that protection which the law 
affords them. I have no objection to any 
interrogation of the witness along the lines 
of the general type of treatment, or the 
general method by which the product is 
manufactured, so long as it doesn’t invade 
what is considered by the respondents as 
the secret processes that are used in the 
manufacture of the product and its use.” 
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Then Mr. Wells, answering the question, 
gave as his explanation what warranted the 
use of the name “conditioner”. He answered: 


“A Yes. After the-water has passed 
through the conditioner, there is a change 
that has taken place and the way that change 
appears to be exhibited*is in the manner in 
which the water behaves with fine particles 
and at surfaces, you might say, that what is 
changed in the water is its behavior at the 
interface, which applies generally to the con- 
tact between a fluid and any other substance. 


“Q. (By Mr. Downs) Now, will you tell 


us what this interface is? 

“A. J just explained that this interface is 
the point of contact between one material 
and another. 

“Q). Now, does this make any chemical 
change in the water? 


SAL NOs Sit. 
“OQ. Makes no chemical change? 
SAS NO: 


“CQ. Just a change of the physical, of 
the behavior, I believe you said? 


Tae NEES: 


“QO. Well, now, will you explain the 
scientific principle by which this behavior, 
is, this change, this behavior is brought 
about? 

“Mr. Michael: I will renew my objec- 
tion, * * * so that the question is limited 
so it does not require the witness to divulge 
any of the secret formula or processes used. 


“Mr. Downs: I think it is perfectly per- 
missible for the witness to explain the 
scientific principle by which his instru- 
ment works. 


“Hearing Examiner Lipscomb: I think 
you are correct in your position. Will 
you explain the scientific principle upon 
which your device works? 


“A, I don’t believe that science is pre- 
pared to describe very many mechanisms 
of action, including this. However, we do 
know this, that by the means employed such 
as the means we employed in the con- 
struction and structure of the metal of our 
unit we obtained this change in the water. 
Now, this change, of course, is quite easily 
noted by very many observations. 

“Q. And it is the manner in which this 
unit is constructed that brings about the 


conditioning of the water; is that cor- 
rect2.* .*;* 


; “A. The manner in which the metal 
is processed. 
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“Q. Well, there must be some principle 
involved there, Mr. Wells? 

TINE NEES 

“Q. Well, we would like to know what 
principle it is. If it is not scientific, what 
is the practical principle? 

“A. The principle being to produce the 
most favorable metallic structure for 
the purpose of affecting the water in the 
desirable manner in which we do. It has 
been strictly experimental and cut and 
tried until the correct structure was devel- 
oped for that purpose. 

“QO. Well, everything, then, depends 
upon the structure of the unit; is that 
cotrect? < 

AA NGeS: 

S Do you have a specific formula to 
be followed in the construction of this unit? 

“A. I have, yes. 

“Q. I hand you, Mr. Wells, Commis- 
sion’s Exhibit No. 10, which has been put 
in evidence and identified as being one of 
your units that has been cut in two longi- 
tudinally. Will you look at that, please, 
and see if that is one of your units? 

“A. Yes, it appears to be. 

“Q. I notice that it has on the inside 
of it what appears to be a vertical post; 
is that correct? 

SUA. eeNGeS: 

“(. Now, is this unit made in one cast- 
ing or is it made in more than one casting? 

OK Ok 

“A, It is an integral casting, yes. 

“(). One integral casting. Now, is 
this vertical post made of the same ele- 
ments, the same material as the outer 
portion of this instrument?” 

Here Mr. Michael renewed his objection 
and advised his client that if these questions 


approach a point where he feels it is invad- 
ing the secret processes he employs in the 
manufacture of this product, impinging upon 
the secret nature of his processes, to so ad- 
vise the Examiner. 
stated:” 


Then the witness Wells 


“The Witness: Well, I feel that any 
further discussion beyond the existence of 
the integral casting along these lines would 
lead to divulging material which we don’t, 
which is in the category of a secret process.” 


After discussion, the Hearing Examiner 


commented: ™ 


“Hearing Examiner Lipscomb: I think 
the question could be answered yes or no 
without invading the trade secrets. 
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“The witness is directed to answer the 
question. 

“A. Yes. 

x Ok Ok 


“Q. (By Mr. Downs) What is the 
formula by which this instrument is cast, 
Mr. Wells?” 


Then after objection and argument, the 
Hearing Examiner said: ® 


“The Hearing Examiner does not wish 
to embarrass the respondent in any way, 
but he does not see how the issues of this 
proceeding can be adjudicated and the 
allegations determined without an answer 
to the question which has been propounded. 
It seems to me that that is essential under 
the charges of the complaint. 


“Mr. Michael: Then I will instruct my 
client to answer the question to the extent 
that he can do so without disclosing the 
secret formula that is employed. 


“A. [To the question: ‘What is the 
formula by which this instrument is cast, 
Mr. Wells?’] This unit is made of cast 
iron. You will find in our advertising the 
reference to the fact that we have cast 
iron units and we have bronze units. 
Hence the metallic formulas of cast iron 
are easily found and known, and likewise 
the composition in bronze. However, 
these structural metals which are used are 
processed for the purpose of producing 
this effect upon water, and in that respect 
they are different from ordinary cast iron 
in the one case, or ordinary bronze in the 
other case. 

“QO. (By Mr. Downs) Now, let me see 
if I understand that, Mr. Wells. You say 
that the elements contained in the unit are 
the same elements as found in cast iron, 
but the processing of it gives it something 
special, is that correct? 


“A. That is correct. 


“Q. What is this processing that gives 
it something special?” 


Mr. Michael then renewed his objection and 
renewed his instruction to the witness not 
to disclose any secret formula. 

“QO. Would a spectrographic or spectro 


analysis of this instrument disclose all of 
the elements in it?“ 

“A. I would say that a spectro analysis 
would disclose the fact that this cast iron 
is cast iron. 
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“Q. Are there any secret elements in 
this that a spectroscope analysis would 
not show up?” 


Then followed objection and discussion; then 
the question : * 


“Q. Does this special processing add ele- 
ments to this unit, to this casting? 


“A. JI hesitate to answer that.” 


Mr. Michael then renewed his objection and 
again instructed the witness as before. 


“Hearing Examiner Lipscomb: I think 
the answer would not disclose such a 
secret process, the secret of the process. 
Therefore, the witness is directed to an- 
swer the question. 

x * x 


AT eS: 

“Mr. Michael: You mean, are there ele- 
ments in this casting that you won’t find 
in cast iron, is that it? 

“Mr. Downs: He has referred to a spe- 
cial processing of this casting, and the 
question was, in that processing does he 
add elements to it not found in ordinary 
cast iron. 

“Hearing Examiner Lipscomb: He an- 
swered ‘Yes.’ 

“Q. (By Mr. Downs) You do add an 
element or more? 

“A. Yes, 

“Q. What elements are those? 

“Mr. Michael: That is objected to, if 
the Examiner please, on the grounds pre- 
viously stated regarding the naming of 
the elements as essential to the establish- 
ment of the identity of the product. 

* * x 

“Hearing Examiner Lipscomb: Let us 
have the particular question read, please. 

“(Question read.) 

“Hearing Examiner Lipscomb: What 
elements are added to the cast iron? 

“The witness is instructed to answer 
the question. 

“Mr. Michael: I am afraid, with all 
due respect to the Examiner and counsel, 
that if the witness feels the answering of 
that question would disclose the secret 
process involved, I advise him, as his 
counsel, not to answer the question. 

“A. Accordingly, that question shall not 
be answered. 

“Hearing Examiner Lipscomb: At the 
present time. 

“The Witness: At no time.” 


% RII 425. 


1 69,954 


77,802 


(Explanation and Patent Application as 
Factors in Effect of Refusal} 


The reasons for the refusal of Mr. Wells 
to disclose the Evis method of processing 
metal are apparent from the above quota- 
tions from his testimony. If applications for 
patent were pending, and there is no con- 
tention that they were not, the witness and 
counsel had reason to fear that public dis- 
closure of secret processing or metal com- 
position would render such secrets public 
property. Such secret processing is pro- 
tected by rules of practice in patent cases. 
37 C. F. R. $1.14. And in contested cases 
in the patent office, a witness may not be 
held in contempt for refusing to disclose any 
secret matter except upon appropriate order 
of the court which issued the subpoena. 35 
U. S. C. A. § 24. It is therefore apparent 
that the “refusal” on the part of the in- 
ventor Wells to disclose the composition of 
the metal in the water conditioner, under 
the circumstances as shown above, cannot 
be the basis of an inference or presumption 
that an answer to the question propounded 
would support the allegation of the com- 
plaint that the Evis Water Conditioner is not 
made of a specially processed metal, or support 
any other charge made in the complaint. 


In 8 Wigmore on Evidence, 3d Ed. 1940, 
p. 156, § 2212, the author states: 


“In a day of prolific industrial invention 
and active economic competition, it may 
be of extraordinary consequence to the 
master of an industry that his process be 
kept unknown from his competitors, and 
that the duty of a witness be not allowed 
to become by indirection the means of 
ruining an honest and profitable enter- 
prise. This risk, and the necessity of 
guarding against it, may extend not merely 
to the chemical and physical composition 
of substances employed, and to the mech- 
anical structure of tools and machines, but 
also to such other facts of a possibly 
private nature as the names of customers, 
the subjects and amounts of expense, and 
the like, 


“Accordingly, there ought to be and 
there is, in some degree, a recognition of 
the privilege not to disclose that class of 
facts which, for lack of a better term, have 
come to be known as trade secrets.” 


In Charles of the Ritz Dist. Corp. v. Fed- 
eral Trade Com’n [1944-1945 Trape CASES 
{ 57,267], 2 Cir., 143 F. 2d 676, 678, cited by 
the Commission, the Court said: 
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“[2-4] * * * Two medical experts, one 
a leading dermatologist, testified for the 
Commission; and both affirmatively stated 
that there was nothing known to medical 
science which could bring about such re- 
sults. There was no testimony to the con- 
trary; but petitioner asserts that, since 
neither expert had ever used Rejuvenes- 
cence Cream or knew what it contained— 
petitioner being unwilling to reveal its 
secret formula—their testimony was not 
the substantial evidence necessary to sup- 
port the final findings and order below. 
Despite their lack of familiarity with peti- 
‘tioner’s product, however, the gener 
medical and pharmacological knowledge 
of the doctors qualified them to testify as 
to the lack of therapeutic value of the 
cream. Citing cases. Further, petitioner 
was not privileged, under the circumstan- 
ces, to stand upon its refusal to disclose 
the true formula of its preparation as a 
trade secret, Coca-Cola Co. v. Joseph C. 
Wirthinan Drug Co., 8 Cir., 48 F. 2d 743, 
747; 8 Wigmore on Evidence, 3d Ed. 1940, 
§ 2212; and its failure to introduce evi-: 
dence thus within its immediate knowl- 
edge and control, if existing anywhere, of 
the rejuvenating constituents and thera- 
peutic effect of its preparation is strong 
confirmation of the Commission’s charges.” 


Unlike the Ritz case, there is evidence 
here contrary to the testimony of the ex- 


perts. Here we have the testimony of 91 
user witnesses as to favorable results from 
use of the Evis Water Conditioner. 
further, it does not appear from a reading of 


And 


the Ritz case that any application for patent 


was pending or that there existed any other 
plausible reasons for withholding the so- 


called secrets of the formula. 


Referring again to the holding of the Com- 
mission (p. 10 of Exhibit E attached to 
petition), to the effect that the refusal of 


petitioners to disclose the composition of the 
metal of the Evis Water Conditioner and the 
claimed special processing thereof is strong 


confirmation of the charges in the complaint, 
and to the authorities cited in support of 
that contention (Charles of the Ritz Dist. 
Corp. v. Federal Trade Com’n, supra), we 


note that the Commission’s conception of 


the rule does not consider the qualification 
of adequate explanation, and a reading of 


the Ritz case does not disclose any excuse 


or reason given for the failure to disclose. 
The rule is stated in the article on Evidence, 
31 C. J. S. § 156, p. 851, as follows: 
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“An unfavorable inference may result 
from the unexplained failure of a party to 
produce documentary or other real evidence.” 


Here a reasonable and adequate explana- 
tion for the refusal to disclose was given. 
And, furthermore, the question of whether 
the Evis Water Conditioner is made of a 
specially processed metal was rendered 
irrelevant and immaterial by the Commis- 
sion itself and by its finding No. 5 has been 
removed from consideration in this case. 
Among other things, the finding states: 


“Accordingly, the foregoing statements 
and representations are false, misleading 
and deceptive with the exception of the 
representation that the Evis Water Con- 
ditioner is made of a specially processed 
metal, as to which representation the alle- 
gation in the complaint has not been proved.” 


[Elimination of Admission and Inference from 
Refusal to Testify] 


In determining whether there is substantial 
evidence in this record supporting the Com- 
mission’s decision, we must eliminate from 
our consideration the above described so- 
called admission and the inference drawn as 
in support of the complaint by the Commis- 
sion by reason of the refusal to disclose the 
processing and composition of the metal in 
the Evis Water Conditioner. We are left 
then with the opinions of the experts as the 
only evidence in the record tending to sup- 
port the findings and conclusions of the 
Commission, and, as we have seen, those 
opinions were the results of tests made in 
disregard of the instructions of the manufac- 
turer as to tests and as to installation of 
Evis units; and, as we have hereinabove 
pointed out, such tests in themselves and 
standing alone cannot be considered as sub- 
stantial evidence in support of the complaint. 
The Commission in its brief recognizes, and 
it appears from the record, that 91 witnesses 
testified on behalf of petitioners that they 
obtained beneficial results from the use of 


Evis pipe.” 
[Adequacy of Expert Testimony] 


The Commission took the position that the 
so-called admission that “* * * 3,000 other 
users, had they been called to the stand, 
would have testified that Evis was a failure, 
so that the statements of petitioners’ wit- 
nesses would have been more than offset. 


8 Respondent’s Brief, pp. 10, 24. 
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* * *” As there was no such admission, one 


of the Commission’s purported reasons for 
discarding and ignoring the testimony of 
petitioners’ 91 user witnesses is extinguished. 
The Commission, continuing its argument 
(pp. 10 and 11 of its brief), claims that it 
“was eminently justified in resting its deci- 
sion upon the scientific evidence and in 
holding that the Evis pipe has none of the 
effects claimed by petitioners.” 


Vacu-Matic Carburetor Co. v. Federa! Trade 
Com’n [1946-1947 Trane Cases $57,501], 7 
Cir., ‘157 F. 2d 711, is cited to support a 
Commission contention that ‘“*-* * the scien- 
tific testimony presented to the Commission 
stands uncontradicted by any other scientific 
testimony regarding the effectiveness of the 
Evis pipe. Thus, this is not a case in which 
the Commission was confronted with a con- 
flict of views of scientists and the problem of 
resolving such conflict.” In that case, the 
Court of Appeals said: 


“Briefly, a number of witnesses who had 
purchased and used petitioner’s device tes- 
tified to a marked increase in the saving of 
gasoline. Petitioner also introduced some 
so-called expert testimony to the same 
effect. On the other hand, the Commis- 
sion introduced no testimony from any 
purchaser and user of petitioner’s device 
who testified to the contrary, notwith- 
standing the fact that more than 200,000 
had been sold to the purchasing public 
prior to 1940. The Commission in support 
of its case offered the testimony of a num- 
ber of highly trained and qualified experts 
who had made every recognized test and 
who uniformly testified in substance that 
there was no merit in petitioner’s device.” 


The experts here did not make “every 
recognized test.” They ignored the manufac- 
turer’s instructions as to the testing of its 
product. Our attention is not called to any 
apparent obstacle preventing the following 
of the manufacturer’s instructions and no 
reason is given for the failure to heed them. 
Why the experts here did not follow instruc- 
tions does not appear but the persistent dis- 
regard of the instructions weakens and in 
great measure nullifies the value of the Com- 
mission’s scientific evidence. Such failure to 
follow instructions was obviously unfair. 


The Hearing Examiner, in each of his 
Initial Decisions, referring to evidence pre- 
sented by respondents, commented: * 


3¢ First Initial Decision, pp. 33, 34; and Initial 
Decision after Remand, pp. 35, 36. 
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“As previously stated, Respondents pre- 
sented one hundred witnesses, ninety-two 
of whom were users of the Evis Water 
Conditioner in many types of practical in- 
stallations, including industrial plants, lum- 
ber mills, public buildings, hospitals, 
supermarkets, laundries, cleaning shops, 
schools, ocean-going vessels, oil fields, 
department stores, dairies, nurseries, ranches, 
apartment buildings and private homes. 
Each user-witness testified to one or more 
benefits obtained from the use of the Evis 
Water Conditioner. Each such witness 
also testified that he had been faced with 
critical water problems in the operation of 
various types of equipment and water sys- 
tems, and that the use of the Evis unit 
had substantially alleviated such problems, 
with substantial savings to him in man- 


power, cleaning and repair costs, fuel and 


power bills and so forth. 


“Many of these witnesses were not merely 
consumers, but were licensed professional 
engineers or operating engineers with long 
practical experience in the operation and 
maintenance of various types of water- 
using equipment and water systems and 
the problems incident thereto. Many of 
them were directly responsible for the 
proper, efficient and economical operation 
of equipment depending upon a water sup- 
ply. None of the witnesses professed to 
understand the theory upon which the 
Evis Water Conditioner operates. Most 
of them stated that they were skeptical of 
the device prior to its installation in their 
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water system. Some of the witnesses pur- 
chased the device only upon the Respond- 
ents’ money-back guarantee, and paid for 
it only after it had proven itself to their 
satisfaction. A number of the witnesses 
testified that they had made parallel prac- 
tical tests in the use of the Evis Water 
Conditioner, in which one part of their 
equipment was supplied with Evis-treated 
water at the same time another part was 
supplied with untreated water.” 


[Conclusion] 

This Court is not barred from setting 
aside the Commission’s decision, and we 
may do so on the ground that we cannot 
conscientiously find that the evidence sup- 
porting that decision is substantial, and we 
may take into account whatever in the rec- 
ord fairly detracts from the weight of the 
evidence which underlies the agency order 
and is opposed to the agency’s view. Carter 
Products, Inc. v. F. T. C. [1959 TRApE CASES 
J 69,390], 9 Cir., 268 F. 2d 461, 493. 

The Commission erred in disregarding the 
testimony of the user witnesses. 

We cannot sustain the findings of the 
Commission; they are unsupported by sub- 
stantial evidence. 

With the exception of that portion thereof 
dismissing the complaint as to respondent 
Joseph T. Voorheis, the Order of the Fed- 
eral Trade Commission is set aside. 


[| 69,955] Marietta Page v. Telford Work, et al. 


In the United States Court of Appeals for the Ninth Circuit. 


8, 1961. 


No. 16,787. Filed March 


Appeal from the United States District Court for the Southern District of California, 


Central Division. Sotomon, District Judge. 


Sherman and Clayton Acts 


Relevant Market and Product—Interstate Commerce—Legal Advertising. —A suit 
based on monopolization and restraint of trade in legal advertising in the Los Angeles area 
was dismissed for lack of jurisdiction. The suit was filed by a newspaper which had 
previously dominated the market, against a group of local newspapers and a Bureau through 
which they solicited and allocated such advertising. The court held that while the com- 
plainant purchased newsprint in interstate commerce, the product and relevant market bv 
which to test the effects on interstate commerce and competition was legal advertising in 
the Los Angeles area, legal advertising being distinct from commercial advertising and 
local in nature. Since neither the product nor market involved interstate commerce. there 
was no violation of the Federal laws, even if charges of monopolization, restraint ft trade 
price fixing and allocation of markets were proved. Nor did complainant’s circulation, 
with only 10 paid out-of-state subscriptions out of a total of about 4,000 bring it into shai 
state commerce. Accordingly, the lower court properly dismissed the action. 


See Combinations and Conspiracies, Vol. 1, J 2005, 2035. 
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For the appellees: Rollin L. McNitt and Edythe Jacobs, Los Angeles, Cal. 


Affirming 1959 Trade Cases f] 69,539. 


Before CHAMBERS, BARNEs and JERTBERG, Circuit Judges. 


JERTBERG, Circuit Judge [In full text]: 
Appellant appeals from a judgment dis- 
missing for want of federal jurisdiction a 
civil antitrust action for treble damages. 
Jurisdiction of the district court was in- 
voked under the provisions of Title 15 
WSCA Sections? 4.07. 13a lseand 
18, commonly known as the Sherman Anti- 
trust Act and the Clayton Act. This Court 
has jurisdiction under the provisions of 
hitles2e U.S se@ weAW “Sections: 1291eand 
1294. 


Judgment of dismissal was entered fol- 
lowing the granting by the district court 
of appellees’ motion for summary judgment 
based on the ground that there existed no 
genuine issue on a material fact relating to 
the question of jurisdiction, To denomi- 
nate the proceedings leading up to the entry 
of judgment of dismissal as a motion for 
summary judgment is somewhat of a mis- 
nomer in the light of the record in this case. 
Following extensive pretrial discoyery pro- 
ceedings and conferences, culminating in a 
pretrial conference order containing 30 
pages of admitted facts, the case was set 
for trial on its merits. On the day before 
the trial date the district court inquired of 
counsel if they were agreeable to submit- 
ting the question of jurisdiction on motions 
for summary judgment. In response to the 
court’s inquiry, counsel for both parties 
stated that they would be perfectly willing 
to do so. On the same date oral testimony 
was taken on one phase of such issue. 
Thereafter appellees filed their motion for 
summary judgment on the ground above 
stated, and appellant filed a motion for par- 
tial summary judgment in her favor on the 
issue of federal jurisdiction. The respective 
motions were supported by affidavits, stipu- 
lated facts, answers to requests for admis- 
sions and interrogatories, depositions, exhibits, 
excerpts from exhibits, and the oral testi- 
mony. Following the filing of the motions 
and briefs and the submission of the issue, 
the district court stated that the case was 
before the court on appellees’ motion for 
summary judgment and on appellant’s mo- 
tion for partial summary judgment; that 
each motion is directed to the issue of juris- 
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diction under the Sherman and Clayton 
Acts, and stated, ‘““The court has taken testi- 
mony in addition to the affidavits of coun- 
sel, and the parties are in agreement that all 
evidence relevant to the jurisdictional issue 
is now before the court.” 


We are Satisfied from the record that all 
evidence germane to the question of juris- 
diction was before the court. The parties 
appear likewise satisfied since on this appeal 
appellant does not contend that summary 
judgment was improper because of the pres- 
ence of a genuine issue as to a material 
fact. Each party argues that under the 
facts before the trial court each is entitled 
to a judgment as a matter of law on the 
issue of jurisdiction. We, therefore, con- 
clude that the parties have in effect con- 
sented to a separate trial on the issue of 
jurisdiction. See Gillespie v. Norris, (9th 
Cir., 1956), 231 F. 2d 881. We note that 
the trial court in proper circumstances has 
the right to order separate trials for sep- 
arate issues in the same case. Federal 
Rules of Civil] Procedure 42(b). Hence this 
opinion will concern itself with the correct- 
ness of the legal tests applied by the dis- 
trict court to the findings of fact made by it. 


The action is on behalf of Consolidated 
Printing and Publishing Company, a dis- 
solved corporation (hereinafter referred to 
as “Consolidated”), as a derivative stock- 
holder’s suit. Prior to its dissolution on 
May 29, 1951, Consolidated was the owner 
and publisher of the Los Angeles Daily 
Journal, a newspaper primarily engaged in 
the publication of legal advertising in the 
Los Angeles area. Violations of the anti- 
trust law are charged against the appellees, 
and more particularly appellant contends: 

(1) That appellees formed the Los An- 
geles Newspaper Service Bureau, a Cali- 
fornia corporation; 

(2) That the Bureau fixed prices for 
public and private legal advertising in Los 
Angeles County; 

(3) That an agent was appointed who 
submitted collusive bids on public adver- 
tising; 

(4) That the Bureau. members pooled 
forces and facilities to print public adver- 
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participation in these projects; 

(5) That Bureau members pooled re- 
ceipts derived from legal advertising; 

(6) That the Bureau endeavored to pre- 
vent the general public from placing legal 
advertising with newspapers not members 
of the alleged conspiracy; 

(7) That the Bureau endeavored to de- 
stroy non-members by threats, intimidation 
and duress; 

(8) That the Bureau acquired stock and 
assets of various non-members; 


(9) That the Bureau, by various other 
means not specified, eliminated competition 
in the field of public and private advertising 
in Los Angeles County; and 


(10) The Bureau divided the market ter- 
ritorially among its members and excluded 
non-members and excluded one member 
from the territory of another member. 


It is appellant’s contention that appellee 
newspapers sought to destroy the Journal, 
not a member of the Bureau, and by their 
activities impaired the revenues of the 
Journal so severely that Consolidated was 
forced to dissolve and the stockholders 
thereof were forced to sell the assets of the 
Journal for $1,050,000 less than the former 
value of the Journal. Appellant seeks 
treble such amount. 


[Competitive Background] 


Before proceeding further we will review 
the necessary background and _ historical 
material. The gist of appellant’s charges is 
that the appellees combined and conspired 
to eliminate the Los Angeles Journal as a 
competitor in the field of legal advertising 
in the County of Los Angeles, and to 
monopolize such market, and did monopolize 
such market.. Legal advertising consists of 
notices required by California law to be 
published in newspapers of general circula- 
tion within the State of California. Legal 
advertising is divided into two basic cate- 
gories: (a) public legal advertising, which 
consists of notices placed by federal, state, 
county, city, school district, or other gov- 
ernmental divisions or agencies which are 
required by law to cause notices to be pub- 
lished in such newspapers; (b) private legal 
advertising, which consists of notices re- 
quired by law to be published in connection 
with the conduct of business within the 
state or in connection with court or other 
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to qualify under California law to publish 
legal notices, a newspaper must be a news- 
paper of general circulation as defined by 
law. California law requires that such 
newspaper must be established, printed and 
published at regular intervals for at least 
one year in the place where publication is 
required, and must be adjudicated to be a 
newspaper of general circulation. The basic 
purpose of laws requiring publication of 
legal notices is to have such notices pub- 
lished in the place where it is most likely 
that they will be read by the persons who 
might be concerned. Accordingly places 
of publication of legal notices are often ex- 
pressly localized by statute, in a court de- 
cree, or action of public officials who are 
responsible for publication. 


In the early 1930s Consolidated dom- 
inated the legal advertising market in the 
County of Los Angeles, and had achieved 
a virtual monopoly of such market. The 
metropolitan newspapers of the City of Los 
Angeles, such as the Los Angeles Times, 
the Los Angeles Examiner, and the Los 
Angeles Express, were not interested in this 
field of legal advertising, but a number of 
small newspapers of general circulation, 
printed and published in the smaller cities 
and neighborhood areas within the County 
of Los Angeles, were interested in partici- 
pating in this field. Representatives of 
some of the appellee newspapers called upon 
officials of the city of Los Angeles and of 
the County of Los Angeles and sought to 
participate in the public legal advertising 
required to be printed by such officials in 
Los Angeles newspapers. They were ad- 
vised that it was not feasible for these 
public officials to deal with a large number 
of newspapers scattered throughout the 
City and County of Los Angeles, and that 
the administrative duties of dealing sep- 
arately with so many small newspapers was 
too burdensome. To meet the problem 
raised by such public officials, and in order 
to enable small newspaper publishers through- 
out the County of Los Angeles to compete 
in this field, some of the appellees caused 
to be formed in 1934 the Los Angeles 
Newspaper Service Bureau, a California 
corporation, (hereinafter referred to as the 
“Bureau”), in order to enable each news- 
paper publisher to have a downtown civic 
center representative, who was authorized 
to solicit on behalf of appellee newspapers 
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public legal advertising from public officials 
in Los Angeles County. Each of the ap- 
pellee newspapers individually used the 
services of the Bureau under a separate 
agreement for the solicitation and servicing 
of private and public legal advertising pub- 
lished in the respective newspaper of each 
appellee newspaper. Each member of the 
Bureau was an independent newspaper es- 
tablishment, and each operated primarily in 
a local city or neighborhood within the City 
and within the County of Los Angeles. The 
subscription list of each such newspaper 
was drawn primarily from the circulation 
area in the respective community of the 
paper. The Bureau also rendered various 
other types of services for each publisher, 
such as furnishing information concerning 
various requirements for publication, cus- 
tomary rates charged for particular types 
of publication, guidance in the matter of 
forms to be executed by the publisher in 
proof of publication, and furnishing forms 
of business notices to be used in the sale of 
legal advertising, and instructing and ad- 
vising on various problems affecting the 
publication of legal advertising, The Bu- 
reau assisted publishers in soliciting of 
lawyers, title companies, escrow depart- 
ments, court commissioners, and others who 
publish legal notices in local newspapers 
most likely to be seen by the persons af- 
fected by such notices, and assisting the 
publishers in competing for such business. 
The Bureau from the time of its formation 
was active in fostering the principle of 
localization of publication of both private 
and public legal notices, and representatives 
of the Bureau frequently appeared before 
various public officials and legislative bodies 
constantly seeking greater localization of 
the publication of legal notices. The record 
discloses that the efforts of the Bureau to 
secure greater localization of publication of 
legal notices were successful. 


[Effect of Localizing Publication] 


As a result of the greater localization of 
publication, the Los Angeles Journal, which 
was printed and published in the Los An- 
geles judicial district, became ineligible to 
compete for the publication of legal notices 
which were required to be printed and pub- 
lished in some other district, city, or politi- 
cal subdivision of the City of Los Angeles 
or the County of Los Angeles, although 
remaining eligible to compete where the 
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notice was required to be printed and pub- 
lished in a newspaper of general circulation 
within the Los Angeles judicial district. As 
a result of the foregoing and other activities 
of the Bureau, it is charged that the reve- 
nues of Consolidated from the Los Angeles 
Journal became so impaired that by 1951 
Consolidated was forced to dissolve and 
the stockholders were forced to sell the 
assets of the Journal. These assets of the 
Journal were purchased from the stock- 
holders of Consolidated by Mutual News- 
paper Publishing Company, a corporation 
(hereinafter referred to as “Mutual’), which 
has continued the publication of the Los 
Angeles Daily Journal. The Bureau, and 
its subsidiary corporation Mutual, are owned 
substantially by the appellee newspaper 
publishers. 


| Competition—Interstate Activity] 


The appellees are: the owners and pub- 
lishers of 105 community newspapers serv- 
ing areas in Los Angeles County, each of 
whom is and was a member of the Bureau 
at the time of the filing of the original 
complaint; the Bureau; Mutual; several 
officers of said corporations; Consolidated; 
and stockholders and former directors of 
Consolidated. Appellant seeks no affirma- 
tive relief against Consolidated or its stock- 
holders and directors. Each appellee newspaper 
is a newspaper of general circulation as 
defined by California law, and therefore 
qualified to publish legal notices. Each 
appellee newspaper is printed and published 
in one of the cities or neighborhood areas 
of the County of Los Angeles, and carries 
primarily news and classified and display 
advertising. The lineage used in legal ad- 
vertising in appellee newspapers constitutes 
a small percentage of the lineage devoted to 
display and classified advertising. Legal 
notices required to be published elsewhere 
than in Los Angeles County are, of course, 
not published by any of the newspapers 
herein concerned. The solicitation in Los 
Angeles County of legal notices for publica- 
tion outside of California is negligible, and 
appellant makes no contention that competi- 
tion in such market has in any way been 
affected by any of the activities of appellees. 
The Los Angeles Daily Journal carried only 
a small amount of display or classified ad- 
vertising, and its circulation consisted 
largely of lawyers in Los Angeles County, 
title companies, escrow companies, and 
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other firms having a need of information 
concerning court calendars, court filings, 
and commercial information. 


Appellant makes no claim that any ac- 
tivity of appellee caused the Los Angeles 
Daily Journal to lose subscribers, to lose 
display or classified advertising, or to lose 
job printing. Appellant claims loss of reve- 
nue to Consolidated only in the field of legal 
advertising. Appellant makes no conten- 
tion that competition existed between Con- 
solidated and the appellees in the field of 
news dissemination or in the field of display 
and classified advertising. Its sole conten- 
tion in this regard is that competition 
existed only in the field of legal advertising. 


The record is clear that appellee news- 
papers and Consolidated were engaged in 
interstate commerce by virtue of (1) their 
regular purchases of newsprint and other 
supplies from sources outside of California; 
(2) the dissemination of national news; (3) 
their carrying of national advertising; and 
(4) a few out-of-state subscribers. The 
Bureau did not engage in purchasing news- 
print or supplies for use of its members, nor 
did it engage in the printing or publishing 
of any newspaper. There is no contention 
on the part of appellant that appellees in 
any way attempted to monopolize, curtail, 
interfere with, or affect the movement to 
Consolidated of any of these out-of-state 
articles or services. 


[Findings by Lower Court] 
The facts found by the district court are: 


_ “7, Defendant newspapers engage in 
interstate commerce by virtue of (1) 
their regular purchases of newsprint from 
sources outside of California, (2) their 
carriage of some national news feature 
items, (3) their carriage of some national 
advertising, and (4) a few out-of-state 
subscribers. 


“8. Consolidated engaged in interstate 
commerce by yirtue of (1) regular pur- 
chases of newsprint from sources outside 
of California, (2) a few out-of-state sub- 
scribers. The Los Angeles Daily Jour- 
nal, primarily devoted to legal advertising. 
carried insignificant quantities of national 
news and display advertising. 


“9. Even if Consolidated, former owner 
of the Los Angeles Daily Journal, had 
been eliminated as a competitor by rea- 
son of the activities of defendants in 
relation to legal advertising, such elimina- 
tion of Consolidated as a competitor, 
would not have interfered with the flow 
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of national news and display advertising 
in interstate commerce. 


“10. No showing was, or could have 
been made, that the defendants had any 
control or potential control over the in- 
terstate markets for newsprint, national 
display advertising, or the dissemination 
of national news. 


“11. This is no case of creeping monopo- 
lization of any interstate market. 


‘12. Plaintiff claims that defendant 
newspapers were able to destroy the Los 
Angeles Daily Journal by the exercise of 
‘control over the local legal advertising 
market. Such control of the local legal 
advertising market could aftord defend- 
ants no leverage to gain control of the 
interstate markets in newsprint, na- 
tional news, or national display adver- 
tising, no matter how successful a 
monopoly could be gained of the legal 
advertising market, since the major users 
of those interstate services and commodi- 
ties, such as the great metropolitan dailies 
in the Los Angeles area, are not de- 
pendent upon revenue brought by legal 
advertising. 


“13. No appreciable interstate market 
exists either for Los Angeles legal adver- 
tising or for legal advertisements in Los 
Angeles placed by out-of-state clients. 
No such interstate markets exist. 


“14. The Los Angeles Daily Journal is 
the only newspaper involved which is pri- 
marily devoted to legal advertising. It is 
the only newspaper involved whose out- 
of-state readers are particularly interested 
in legal advertising. It has only 13 out- 
of-state subscribers, three of whom are 
complimentary. Legal advertisements for 
out-of-state clients appeared in the Jour- 
nal regularly, though on a very small 
scale (average 5 items per issue), and a 
great majority of these items were placed 
by local counsel. These are not ‘sub- 
stantial’ or ‘appreciable’ amounts of in- 
terstate commerce by any standards, and 
come within the maxim de minimis.” 


From the findings of fact the district court 


concluded: 


“I. There is no genuine issue as to 
any of the foregoing facts which are deter- 
muinative of the cause. 


“2. The market involved in the in- 
stant case is an intrastate activity which 
is not in trade or commerce between the 
states. 


“3. The interstate trade or commerce in 
which plaintiff and defendants engage did 
not suffer any anti-competitive effects 


from the acts of defendants of which 
plaintiff complains. 
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“ae The activities of defendants with 
relation to legal advertising did not have 
any anti-competitive effect on any inter- 
state market. 

“S. There is no jurisdiction of the Federal 
Court in this case under the antitrust 
laws. 

“6. Defendants are entitled to a sum- 
mary judgment dismissing this action, and 
Judgment should be entered accordingly.” 


[Product and Relevant Market] 


It is clear from the facts submitted to 
the district court, and as reflected in the 
opinion of the district court, C. A. Page 
Publishing Co. v. Work [1959 TRrapE CASES 
7 69,539], 178 F. Supp. 184, and in the 
findings of fact and conclusions of law, 
that the product involved in this action is 
legal advertising in newspapers printed, 
published and circulated in Los Angeles 
County, and that the pertinent market in 
which the parties competed for such prod- 
uct is Los Angeles County. 


[Necessity That Relevant Market 
Involve Commerce] 


The district court found that no inter- 
state market exists for legal advertising in 
newspapers printed, published and circu- 
lated in Los Angeles County. The printing 
and publication of legal notices is limited 
by law, court decree, or the action of public 
officials, to newspapers of general circula- 
tion printed and published in Los Angeles 
County. The claimed restraints applied by 
appellee newspapers and their activities to 
monopolize or attempt to monopolize the 
product involved were on a purely local 
level and were wholly directed to local 
intrastate market. The finding of the district 
court is not erroneous, and the court properly 
concluded that the product involved is not 
in the flow of interstate commerce. 


Appellant’s main contention is that the 
trial court erred in respect to the above 
finding and above conclusion of the district 
court It is appellant’s position that the 
business of printing and publishing news- 
papers is interstate because newsprint, ink, 
and other supplies, news items, and ad- 
yertisements received from outside California 
become the ingredients, together with local 
news and local legal and other advertise- 
ments, of the newspaper which is printed 
and published in Los Angeles County and 
circulated in and out of the State of 
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California, and that legal advertising being 
an intergral part of such newspaper is in 
the flow of commerce. Even granting the 
doubtful proposition that a process requiring 
fundamental and numerous changes in the 
nature of the product can constitute an 
uninterrupted flow, appellant’s view of the 
flow of commerce relates to the newspaper 
business as a whole rather than the relevant 
market with which we are concerned, which 
is separate and divisible from other markets 
in which a newspaper may be engaged. In 
the antitrust field a relevant market may be 
narrower than the entire business operation 
of the business under scrutiny. Thus, the 
Supreme Court has confined the relevant 
market of products (flexible packaging ma- 
terials) of a large enterprise, United States 
v. E. I. du Pont de Nemours & Co. [1956 
TRADE CASEs { 68,369], (1956) 351 U. S. 377. 
A relevant market has been defined as cham- 
pionship boxing matches, as distinguished 
from other boxing matches, International 
Boxing Club v. United States [1959 TRADE 
CASES {] 69,231], (1958), 358 U. S. 242; gospel 
music as distinguished from other music, 
Affiliated Music Enterprises, Inc. v. SESAC, 
Inc. {1958 TrapE Cases J 68,938], (2d Cir. 
1958), 160 F. Supp. 865, affirmed [1959 TRADE 
CAsEs { 69,376], 268 F. 2d 13; newspaper ad- 
vertising as distinguished from circulation, 
Times-Picayune v. United States [1953 TRADE 
Cases 67,494], (1953), 345 U. S. 594. In 
United States v. Yellow Cab Co., [1946-1947 
TRADE Cases {57,576}, (1947), 332 U. S. 218, 
the Supreme Court held that the Yellow Cab 
was engaged in interstate commerce in 
transporting passengers from one railroad 
station in Chicago to another because of the 
unique position of Chicago as a terminus 
for interstate travelers, but the Court also 
held that the transportation by Yellow Cab 
from homes in the Chicago area to the rail- 
road station was not in interstate commerce, 
as the impact of this transportation on 
interstate commerce was too indirect and 
fortuitous. The test of jurisdiction is not 
that the acts complained of affect a busi- 
ness engaged in interstate commerce, but 
that the conduct complained of affects the 
interstate commerce of such business. 


[Newspapers and the Antitrust Laws] 


Appellant makes the argument that the 
newspaper cases constitute an exception to 
this general rule. Appellant contends that 
the newspaper cases seem to lay down a 


1 69,955 


77,810 


simple rule that if a newspaper is engaged 
in interstate commerce it is entitled to the 
protection of the antitrust laws no matter 
where the particular restraint is applied. 


A review of the leading antitrust cases 
in the newspaper field shows no such uniform 
rule according newspapers special treatment 
under the antitrust laws. In Times-Picayune 
Co. v. United States, supra, the Supreme 
Court held that a unit rate plan for com- 
mercial advertising in morning and evening 
newspapers was not invalid under the anti- 
trust laws as a tying agreement, reversing 
the lower court. The Court considered the 
position of defendant in the relevant com- 
mercial advertising market and carefully 
restricts its holding to the facts. 


In Lorain Journal v. United States, [1950- 
1951 Trape Cases 7 62,957], (1951), 342 
U. S. 143, the Supreme Court found a re- 
straint in interstate trade when the publisher 
of the only daily newspaper in one com- 
munity refused to accept advertising from 
anyone who advertised on a radio station in 
a neighboring community, finding that the 
effect of this practice would be to put the 
radio station, an interstate broadcaster, out 
of business. In Greenspun v. McCarran [1953 
TraDE Cases { 67,439], (1952), (District 
Court of Nevada), 105 F. Supp. 662, con- 
certed withdrawals of advertising by large 
gambling establishments from one of two 
Las Vegas newspapers of interstate circula- 
tion was held to be a restraint of interstate 
commerce as an attempt to put one news- 
paper out of business. In Evening News- 
paper Publishing Co. v. Allied Newspaper 
Carriers [1959 Trane Cases J 69,291], (3d 
Cir., 1959), 263 F. 2d 715, a refusal by 
delivery dealers to handle any of plaintiff’s 
newspapers unless plaintiff ceased using 
newsboys for home delivery was held to be 
a restraint of trade affecting interstate 
commerce, because it interfered with the 
interstate business of news and commercial 
advertising dissemination. In all the above 
cases a restraint of interstate commerce was 
found which was determinative of federal 
jurisdiction. In none of the above cases 
did the Court hold, as appellant contends, 
that the interstate character of the news- 
paper business as a whole was the deter- 
mining factor for federal jurisdiction, 


[Local Restraints as Basis for Jurisdiction] 
Appellant contends that the district court 
erred in failing to take into consideration 
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appellant’s contentions that appellee news- 
papers engaged in price fixing and market 
divisions, which constitute per se violations 
of Section 1 of the Sherman Act, citing 
among other cases, United States v. Socony 
Vacuum Co. [1940-1943 Trave Cases § 56,031], 
(1940), 310 U. S. 150; and International Salt 
Co. v. United States [1946-1947 Trape CASES 
7 57,635], (1947), 332 U. S. 392. Appellant 
argues that when charges of price fixing 
and territorial division of a market exist at a 
local level on a product which never enters 
the flow of interstate commerce, neverthe- 
less, a per se violation of Section 1 has been 
made out and that federal jurisdiction 
attaches, and that the amount of interstate 
commerce affected by such restraints is im- 
material. The so-called qualitative test of 


.the illegal per se doctrine does not itself 


operate to extend federal jurisdiction under 
Sections 1 and 2 to purely local restraints 
applied at a local level to a product which 
never enters into the flow of interstate 
commerce. The argument made here by 
appellant has been squarely rejected by this 
Court in Las Vegas Merchant Plumbers Assn. 
v. United States [1954 TranE CAsEs 67,673], 
(9th Cir., 1954), 210 F. 2d 732, where this 
Court said: 

“True, a price fixing conspiracy which 
operates on or within the flow of inter- 
state commerce affects this commerce as 
a matter of law. But a price fixing con- 
spiracy at a purely local level does not, 
as a matter of law, affect the flow of 
commerce. Whether a purely local or in- 
trastate conspiracy unreasonably restrains 
commerce is primarily a factual question, 
i.e. does the local price fixing conspiracy 
affect substantially the flow of interstate 
commerce. If the answer is yes, then.only 
are we concerned with the effect of price 
fixing under the per se doctrine. In fact, 
unless there is a finding that the local and 
intrastate activities complained of and as 
alleged in the indictment [complaint] sub- 
stantially affect interstate commerce, there 
iS no jurisdiction in a district court over 
the alleged Sherman Act violation.” 


There remains the question of whether 
the intrastate activity of publishing legal 
notices affects interstate commerce even 
though it is not in the flow of commerce. 
It is clear that some wholly local activities 
by parties neither of whom engage in inter- 
state commerce may nevertheless affect in- 
terstate commerce. White Bear Theater Corp. 
v. State Theater Corp. [1940-1943 Trane 
Cases 56,222], (8th Cir., 1942), 129 F. 2d 
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600. “If it is interstate commerce that feels 
the pinch it does not matter how local the 
operation which applies the squeeze.” United 
States v. Women’s Sportswear Assn. [1948- 
1949 Trane Cases { 62,390], (1949) 336 
U. S. 460. 


However, despite the increased thrust of 
federal commerce power as business oper- 
ations become more interrelated and com- 
plex, the courts have consistently required 
that in order for federal antitrust jurisdiction 
to be sustained the effect on interstate 
commerce of an alleged antitrust violation 
in a local area must be direct and substan- 
tial, and not merely inconsequential, remote 
or fortuitous. Mandeville Farms v. Sugar 
Co. [1948-1949 Trape Cases J 62,251], (1948), 
334 U.S. 219; Foster & Kleiser Co. v. Spe- 
cial Site Sign Co. [1932-1939 TravE CASES 
7 55,135], (9th Cir., 1936), 85 F. 2d 742; 
Atlantic Co. v. Citizens Ice & Cold Storage 
Co., (10th Cir., 1949) [1950-1951 Trane 
Cases § 62,538], 178 F. 2d 452; Spears Free 
Clinic & Hospital v. Cleere [1952 Trane 
CAsEs {| 67,276], (10th Cir., 1952), 197 F. 2d 
125; Elizabeth Hospital v. Richardson [1959 
TRADE CASES { 69,406], (8th Cir., 1959), 269 
F. 2d 167, cert. denied 361 U. S. 884. 


[Newsprint Purchases as Commerce] 

Appellant contends that there was direct 
and substantial injury to the interstate 
newsprint market. The argument that the 
newsprint market suffered because Con- 
solidated ceased buying newsprint when it 
went out of business in not convincing. 
There is no indication that Mutual, operating 
the same newspaper, purchased any less 
newsprint from out of state. Appellees were 
in no position to or did restrict competition 
in the newsprint market. Uncontested facts 
show that the Bureau did not purchase 
newsprint for its members, and there was 
no evidence that appellees did anything to 
interfere with newsprint purchases by Con- 
solidated. Newsprint is only one of many 
ingredients in a newspaper, which is a 
separate product from the ingredients of 
which it is composed. Newsprint is not the 
product involved in this case. 


[Legal v. Commercial Advertising | 
The district judge found that control of 
the product of legal advertising in the rele- 
vant market offered no foothold to appellees 
to gain control of the interstate markets in 
national display advertising, news dissemi- 
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nation or newsprint, since the chief com- 
petitors in these products—metropolitan 
newspapers—did not depend on publication 
of legal notices for revenue. This finding 
is not clearly erroneous. This case is unlike 
Lorain Journal v. United States, supra, or 
Greenspun uv. McCarran, supra, in which 
dominance in the local commercial adver- 
tising market was used to cut off the revenue 
of a competitor, driving him out of an 
interstate business. Commercial advertising 
is not involved in this case. The commercial 
advertising market is so different that it 
cannot be analogized to the publication of 
legal notices. In the field of legal adver- 
tising the advertiser—be it a public official 
or private person—is in an entirely different 
situation as were private advertisers in the 
Lorain Journal and the Greenspun cases. 
Public authority determines when, where 
and how legal notices will be published. In 
the absence of evidence to the contrary it 
must he presumed that public power has 
been properly exercised. 


[De Mininis Circulation] 


Appellant contends that appellees restrained 
competition in interstate circulation. The 
trial judge concluded that 13 out of 4000 
subscribers, three complimentary, is de 
minimis. We find nothing to indicate that 
this finding is clearly erroneous. None of 
the activities of appellees made information 
contained in the Los Angeles Daily Journal 
unavailable to these 13 subscribers. Prior 
to the dissolution of Consolidated appellees 
did nothing to restrict the out-of-state cir- 
culation of the Journal. 


In our view the district court properly 
concluded that the effect of the activities of 
appellee newspapers in the local market on 
those interstate activities in which Con- 
solidated and appellees were also engaged 
were indirect and non-existent, and no sub- 
stantial effects were felt in the interstate 
markets of newsprint purchase, national and 
display advertising, national news dissemina- 
tion and circulation. 


We agree with the statement of the dis- 
trict court that this is no case of creeping 
monopolization. Sce Klor’s v. Broadway Hale 
Stores [1959 Trave Cases § 69,316], (1959), 
359 U. S. 207, and Radiant Burners, Inc., 
Petitioner v. People’s Gas Light & Coke Com- 
pany, et al. [1961 Trape Cases { 69,896], 
decided January 16, 1961, — U. S. —. 
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[Local Acquisitions] 


Appellant states that “Even were defend- 
ants’ activities not a violation of Sections 1 
and 2 of Title 15 U. S. C., Plaintiff on be- 
half of Consolidated can recover for the 
injury caused by defendants’ clear violation 
of Section 18 of Title 15 U. S. C” Appel- 
lant complains that the trial court did not 
even consider the Section 18 aspect of the 
case. Section 18 in applicable parts is as 
follows: 


“No corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital and no corporation subject 
to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or 
any part of the assets of another corpora- 
tion engaged also in commerce, where in 
any line of commerce in any section of the 
country, the effect of such acquisition may 
be substantially to lessen competition, or 
to tend to create a monopoly. 

“No corporation shall acquire, directly 
or indirectly, the whole or any part of 
the stock or other share capital and no 
corporation subject to the jurisdiction of 
the Federal Trade Commission shall ac- 
quire the whole or any part of the assets 
of one or more corporations engaged in 
commerce, where in any line of commerce 
in any section of the country, the effect 
of such acquisition, of such stocks or 
assets, or of the use of such stock by 
the voting or granting of proxies or other- 
wise, may be substantially to lessen com- 
petition, oF to tend to create a monopoly.” 

* 


Title 15 U. S. C. A. Section 18. 


It is to be noted that the plain language 
of the statute is to prohibit the acquisition 
by one corporation of the capital stock or 


Court Decisions 
C. A. Page Publishing Co., Inc. v. Work 


Number 179—178 
3-23-61 


assets of another corporation “where in any 
line of commerce in any section of the country, 
the effect of such acquisition * * * may be 
substantially to lessen competition, or to 
tend to create a monopoly.” (Italics added) 
The purpose in the enactment of Section 18 
was to cope with monopolistic tendencies in 
their incipiency, which were beyond the 
reach of the Sherman Act as judicially in- 
terpreted. See American Crystal Sugar Co. v. 
Cuban-American S. Co. [1958 TRADE CASES 
{ 69,155], 259 F. 2d 524, and also the Report 
of the Attorney Generals’ National Com- 
mittee to Study the Antitrust Laws, March 
31, 1955, page 115 et seq. We recognize 
that the general language of the Sherman 
Act and of the Clayton Act was designed 
by Congress to exercise its powers under 
the Commerce Clause of the Constitution to 
the fullest extent, nevertheless, it must be 
interstate commerce which feels the pinch, 
or competition in interstate commerce which 
may be substantially lessened, or where 
there is a tendency toward the creation 
of a monopoly in interstate commerce, be- 
fore the provisions of said sections become 
applicable, 


In our view, the language of Section 18 
in no way indicates that Congress intended 
to apply the provisions of that Act to 
purely local activities wholly directed to a 
local intrastate market and relating to a 
product not in the flow of interstate com- 
merce and where the effects on interstate 
activities in which the parties engage are 
insubstantial, inconsequential and fortuitous, 
if not non-existent. 


The judgment of the district court is 
affirmed. 


[f 69,956] C. A. Page Publishing Co., Inc. v. Telford Work, et al. 


In the United States Court of Appeals for the Ninth Circuit. 


March 8, 1961. 


No. 16,786. Filed 


_Appeal trom the United States District Court for the Southern District of California, 
Central Division. Sotomon, District Judge. 


Sherman and Clayton Acts 


Relevant Market and Product—Interstate Commerce—Legal Advertising—A local 
newspaper which had charged it was unable to bid successfully on a large legal advertising 
contract because it could no longer use the facilities of the complainant in a related case 
(Martetta Page v. Telford Work, 1961 Travr Cases J 69,955) for composition work after that 
company had been forced to dispose of its plant as a result of the alleged combination 
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and monopolization by the defendants, was also properly dismissed, on the same grounds 
that legal advertising did not involve interstate commerce. 


See Combinations and Conspiracies, Vol. 1, J 2005, 2035. 
For the appellant: Dudley K. Wright, Santa Ana, Cal. 
For the appellees: Rollin L. McNitt and Edythe Jacobs, Los Angeles, Cal. 


Affirming 1959 Trade Cases ff 69,539. 


Before CHAMBERS, BARNES and JERTBERG, Circuit Judges. 


JERTBERG, Circuit Judge [Jn full text]: 
This is a companion appeal to Marietta Page, 
appellant v. Telford Work, et al., appellees 
[1961 TrapE Cases 69,955], No. 16,787, 
which was this day decided. As in the 
Marietta Page case, appellant appeals from 
a judgment dismissing for want of federal 
jurisdiction a civil antitrust suit for treble 
damages. Jurisdiction of the district court 
was invoked under the provisions of Title 15 
Wise CrAe Sections ln, 4. 1/salorel Suandals, 
commonly known as the Sherman Antitrust 
Act and the Clayton Act. This Court has 
jurisdiction under the provisions of Title 28 
U.S. C. A. Sections 1291 and 1294. 


As in the companion case, judgment of 
dismissal was entered following the granting 
by the district court of appellees’ motion for 
summary judgment based on the ground 
that there existed no genuine issue on a 
material fact relating to the question of 
jurisdiction. Proceedings leading up to the 
entry of the judgment are similar to those 
set forth in the companion case, and judg- 
ment was entered following extensive pre- 
trial discovery proceedings and conferences, 
culminating in a pretrial conference order 
containing 21 pages of admitted facts. The 
opinion of the district judge, reported at 
[1959 Trape Cases { 69,539], 178 F. Supp. 
184, disposed of both cases. As in the com- 
panion case, the parties in effect consented 
to a separate trial on the issue of jurisdic- 
tion. We agree with the statement of the 
district judge that both cases raise the 
identical jurisdictional issues. The back- 
ground and historical material are set forth 
in the companion case and will not be re- 
peated here. The condemned activities of 
the appellees are the same as in the com- 
panion case, except that in the instant case 
there is no charge of territorial division of 
the market among the members of the 
Bureau and the exclusion therefrom of non- 
members. 

Appellant is the publisher of Commercial 
News, a general business newspaper serving 
the Los Angeles area, which was not pri- 
marily engaged in legal advertising. Ap- 
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pellant charges that the activities of the 
appellee newspapers enabled one of the ap- 
pellee newspapers to obtain the contract 
from the County of Los Angeles to publish 
the Los Angeles County delinquent tax 
list on bids of $52,000 in 1951 and $76,000 
in 1954, as against appellant’s bids of $109,000 
in 1951 and $121,000 in 1954. The delin- 
quent tax list is only one of several types 
of public advertising contracts which is let 
by Los Angeles County. Appellant esti- 
mates that the cost of publishing the lists, 
had it been the successful bidder, would 
not have exceeded $24,000 for either list. 
Appellant claims treble the amount of esti- 
mated loss of profits on the publication of 
this list for the two years specified. 


[Necessity for Use of Special 
Composition Facilities] 

Publication of the Los Angeles County 
delinquent tax is required by California 
law annually, and the manner of publication 
is set out in detail. The publication of this 
300-page document, the largest single item 
of public advertising purchased by Los 
Angeles County, produced unique mechan- 
ical and financial problems, When Com- 
mercial News, owned by appellant, did 
succeed in bidding successfully for the Los 
Angeles County tax list in 1942 and 1943, 
the composition work had to be assigned 
to the Los Angeles Daily Journal (herein- 
after called the “Journal’), which was at 
that time owned by Consolidated Printing 
and Publishing Company, upon whose be- 
half the companion case was brought. Dur- 
ing the years 1945 to 1950, appellees, acting 
through the Bureau, were successful bidders, 
but they also had to depend on the facilities 
of the Journal for a part of the operation. 
Consolidated, which still owned the Journal 
in these years, received a proportionate 
share of the profits from the publication of 
the list for the use of Journal facilities. 

In 1951 the assets of the Journal were 
sold to Mutual Newspaper Publishing Com- 
pany, (hereinafter referred to as “Mutual”), 
which is a subsidiary of the Bureau and 
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which is owned substantially by appellee 
newspaper publishers. Thus, in 1952 (1951 
list) and 1955 (1954 list), when a member 
of the Bureau underbid Commercial News 
for the Los Angeles County delinquent tax 
list, the low bidding member still had to use 
the facilities of the Journal which facilities 
by then were owned by Mutual. 


From the above facts it appears that 
whoever the low bidder for the delinquent 
tax list might be, such low bidder required 
the facilities of the Journal in order to print 
the list. Thus, it is claimed by appellant 
herein that the alleged forced sale of the 
Journal assets to Mutual, which was the 
subject matter of the companion case, has 
rendered it impossible for appellant to bid 
competitively for the publication of the list, 
although it is not specifically alleged that 
appellees would have refused to allow ap- 
pellant to use the facilities of the Journal 
had it been the low bidder. 


The Bureau itself never bid for the publi- 
cation of the Los Angeles County tax list, 
nor did it publish any public or private legal 
advertising. No claim is made and the 
record discloses no irregularities in the 
manner in which the Los Angeles County 
officials conducted competitive bidding for 
the 1951 and 1954 lists and awarded con- 
tracts to the lowest bidders. Appellant sub- 
mitted bids for the tax lists of the years 
in question, but it was underhid by mem- 
bers of the Bureau. 


[Relevant Product—Market—Commerce] 


Appellant’s contention is that it was in- 
directy injured by the same allegedly illegal 
and monopolistic activties which caused the 
direct injuries to Consolidated discussed in 
detail in the companion case. We note the 
same product, legal advertising, is here in- 
volved in the same market area, Los An- 
geles County, and the same activities by 
appellees have led to the injuries claimed, 
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as in the companion case. The Los An- 
geles County delinquent tax list never 
enters the flow of interstate commerce, just 
as no other single item of public or private 
legal advertising published in Los Angeles 
County ever enters the flow of interstate 
commerce. We do not see that the effect 
on Commercial News of its unsuccessful 
bid for the Los Angeles County delinquent 
tax list reaches any further toward the 
interstate activities of newsprint purchase, 
commercial and display advertising, news 
dissemination, and out-of-state circulation 
than did the effect of the alleged injuries 
to Consolidated, discussed in detail in tbe 
companion opinion. If anything, competi- 
tion in these interstate markets is less 
substantially affected, if affected at all. We 
feel that our opinion in the companion case 
adequately covers the fact situation raised 
in this appeal. 


Appellant here makes one point not 
raised in the companion case. Appellant 
claims that the conspiracy alleged included 
a restraint on the dissemination of national 
news through the City News Service, a 
news gathering agency at one time operated 
by appellee Telford Work individually, 
which suspended operations on November 
11, 1944. Whatever may have been the 
consequences of this action to interstate 
commerce in news dissemination, Com- 
mercial News has charged injury only as a 
result of loss of public legal advertising. We 
see no relation between the operation of 
City News Service and the competition 
between appellees and Commercial News, 
for public legal advertising, and thus the 
interstate character of City News Service 
is entirely irrelevant to jurisdictional issues 
here presented, 


For the reasons given in the companion 
case, Marietta Page v. Work, supra, the judg- 
ment of the district court in this case is 
likewise affirmed. 


[1 69,957] Moviecolor Limited v. Eastman Kodak Co., Technicolor, Inc., and Techni- 


color Motion Picture Corp. 


In the United States Court of Appeals for the Second Circuit. 


No. 193—October 


Term, 1960. No. 26470. _Decided March 10, 1961. 


Plaintiff appeals from an order of the District Court for the Southern District of 
New York, Epexstein, Judge, dismissing its complaint under § 4 of the Clayton Act as 


time barred. Affirmed. 
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Clayton Act 


Private Enforcement—Limitations—Extension by Concealment—Effect of Using 
State Limitation Period.—The Federal doctrine of concealment, extending the period of 
limitations until the wrong is discovered, applies whether the action is one to enforce a 
Federally-created right in law or in equity, and regardless of whether the state limitation 
period governs. Accordingly, the Federal doctrine would apply to an action at law under 
Sec. 4 of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 


Private Enforcement—Extension of Limitation Period by Concealment—Adequacy 
of Allegations.—In order to extend the period of limitations on the ground of conceal- 
ment the complaint must make “distinct averments” as to the nature of the concealment 
and how it was discovered. Mere ignorance of evidence on which to establish a claim 
is not enough, even if (which the court did not decide) allegations of affirmative acts of 
concealment are not required in restraint of trade conspiracy cases. Plaintiff’s allegations 
that it had been deprived of valuable rights to exploit a photographic process through 
disputes induced between it and the assignment or, submission of the agreement to arbitra- 
tion, and eventual “domination and control” by the respondents which led to a release 
of its rights (but without specifying the nature or extent of the control), negatived, instead 
of making out, a case of concealment. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 


Private Enforcement—Amendment of Complaint—Avoidance of Limitation Period.— 
Permission to amend a complaint in order to avoid dismissal under the statute of limita- 
tions (by alleging concealment in more detail) was denied, in view of the age of the claim 
(30 years) and the certainty that the statute of limitations would be pleaded. Under such 
circumstances, failure to include adequate allegations or to indicate in argument what 
amendments might be made causes should lead to dismissal; a contrary ruling would not 
recognize the defendant’s interests, which are entitled to consideration as well as those 
of the plaintiff. 

See Private Enforcement and Procedure, Vol. 2, J 9010. 

For the appellant: Eugene N. Sosnoff of Cooper, Ostrin & De Varco, New York, 
N. Y., with Herman E. Cooper, Eugene N. Sosnoff and Ronald Brooks, on brief. 


For the appellees: Roy W. McDonald, Donovan, Leisure, Newton, & Irvine, New 
York, N. Y., Nixon, Hargrave, Devans & Dey, Rochester, N. Y.; Roy W. McDonald, 
Arthur L. Stern and Theodore S. Hope, on brief, for Eastman Kodak Co.; George S. 
Flint, Fulton, Walter & Duncombe, New York, N. Y., for Technicolor, Inc., and Techni- 
color Motion Picture Corp. 
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Before MEDINA, FRIENDLY and SmirH, Circuit Judges. 


Frienviy, Circuit Judge [Jn full text]: 
Plaintiff brought this action under §4 of 
the Clayton Act, 15 U. S. C. §15, in the 
Southern District of New York in 1959. 
It sought to recover treble damages for 
injuries from alleged violations of the anti- 
trust laws by defendants in suppressing 
competition in the manufacture and_ sale 
of color still and motion pictures. Later 
we shall have to analyze the complaint in 
some detail; for the present it is enough 
that the complaint charged defendants with 
a series of illegal acts culminating in an 
agreement, dated October 22, 1931, by which 
plaintiff consented to the cancellation of a 
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license from Société du Film en Couleurs Kel- 
ler-Dorian (hereafter French Keller-Dorian) 
giving plaintiff the exclusive right to ex- 
ploit the Keller-Dorian color process sub- 
ject to certain righis of defendant Eastman 
Kodak Company and others under earlier 
agreements. 


Since §4 of the Clayton Act contained 
no period of limitations in 1931, as it now 
does by virtue of the Act of July 7, 1955, 
CHEZ OSH Sal OD zo tatneZo2 25.0 15 Ua 
§ 15b, reference must be made to New York 
law to determine the applicable period, here 
the six years provided by New York Civil 
Practice Act, § 48-2, for an “action to re- 
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cover upon a liability created by statute, 
except a penalty or forfeiture,” Bertha Build- 
ing Corp. v. National Theatres Corp. [1959 
TRADE CASES { 69,144], 269 F. 2d 785, 789 
(2 Cir. 1959), cert. denied, 361 U. S. 960 
(1960). Plaintiff sought to avoid the time 
bar raised by defendant’s motion for judg- 
ment on the pleadings, F. R. Civ. Proc. 
12(c), by invoking what it contended to be 
an applicable federal rule that a defendant 
guilty of certain types of conduct which, 
for present purposes, we will describe as 
concealment of the wrong, will not be al- 
lowed to claim that a period of limitations 
has begun to run while the concealment 
continues. To this appellees countered, and 
the District Judge held, contrary to W’inkler- 
Koch Engineering Co. v. Universal Oil Prod- 
ucts Co. [1950-1951 TrapE Cases J 62,892], 
100 Be eSupp:55 (Ss. Ds Nee Yesos le that 
the federal concealment rule applies only 
when either Congress has specified its own 
period of limitation in creating a right as 
in Bailey v. Glover, 21 Wall. 342 (1875), or 
the action is to enforce a federally created 
right and is “in equity” as in Holmberg v. 
Armobrecht, 327 U. S. 392 (1946); and that 
hence the instant case is governed by the 
law of New York, which has no similar 
doctrine with respect to concealment save 
as specifically provided in § 48-5 of the 
New York Civil Practice Act for actions 
“to procure a judgment on the ground of 
fraud,” see Austrian v. Williams, 198 F. 2d 
697, 700 (2 Cir. 1952), citing Pollack v. 
Warner Bros. Pictures, Inc., 266 App. Div. 
118, 120, 41 N. Y. S. 2d 225, 226 (1st Dept. 
1943) and other cases; Varga v. Credit- 
SMSSen oA a7 di2895 202 nile Niwas. 
2d 674, 677 (1st Dept. 1958), affd. 5 N. Y. 
Zde 869,42 U8Z EN « YerS si Zd172(1958)8 BWe 
hold that the federal rule as to the effect 
of concealment on the running of a period 
of limitation applies to an action for treble 
damages under the Clayton Act even when 
a state statute is used to measure the 
period; but we affirm on the ground that 
the complaint does not contain allegations 
sufficient to bring plaintiff within this 
federal rule. Although we could dispose 
of this appeal solely on the latter ground, 
we think it proper to deal also with the 
important question of law decided by the 
District Court, since the issue has been 
fully argued, the decisions in the Southern 
District are in conflict, and the problem is 
likely to recur. 
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I. 


Bailey v. Glover, supra, held that in an 
action to enforce a federally created right 
to recover for fraud, a federally established 
period of limitation does not begin to run 
until the fraud is discovered, whether the 
action was in equity, as it there was, or 
at law. Although that principle might have 
been limited to cases where the action itself 
sounded in fraud, it has not so been con- 
fined; Holmberg v. Armbrecht, supra, applied 
it to an action to collect a statutory lia- 


. bility imposed on stockholders of joint stock 


land banks, 12 U. S. C. § 812, where the 
only “fraud” was concealment of the share- 
holders’ identity, stating at p. 397, “This 
equitable doctrine is read into every fed- 
eral statute of limitation.” 


It has also been long established that 
when Congress created a federal right but 
did not prescribe a period for its enforce- 
ment, Federal courts will borrow the period 
of limitation prescribed by the state where 
the court sits, McCluny v. Silliman, 3 Peters 
270 (1830); Campbell v. Haverhill, 155 U. S. 
610 (1895); O'Sullivan v. Felix, 233 U. S. 
318 (1914). The basis of this was that Con- 
gress could not have intended an unlimited 
period for enforcement as would otherwise 
exist in actions at law, and that, selection 
of a period of years not being the kind of 
thing judges do, federal judges should 
borrow the limitation statutes of the states 
where they sit. Similarly, federal courts 
followed state statutes determining whether 
absence or disability should suspend the 
running of a statute of limitations and, if 
so, for how long, and the state courts’ 
interpretations of such statutes, not only 
in diversity actions, Bauserman v. Blunt, 147 
U. S. 647 (1893), as Erie R. Co. v. Tomp- 
kins, 304 U. S. 64 (1938) later required, 
but also in actions to enforce a federally 
created claim, Barney v. Oelrichs, 138 U. S. 
529 (1891). In dealing with federally created 
claims both federal and state law must 
sometimes be consulted to determine whether 
the borrowed period has run. Thus, when 
a state has established different periods of 
limitation for different types of action, a 
federal court enforcing a federally created 
claim looks first to federal law to deter- 
mine the nature of the claim and then to 
state court interpretations of the statutory 
catalogue to see where the claim fits into 
the state scheme. McClaine v Rankin, 197 
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U. S. 154 (1905); Bertha Building Corp. v. 
National Theatres Corp., supra, at 788-89. 
See Chattanooga Foundry and Pipe Works 
v. Atlanta, 203 U. S. 390 (1906). Similarly, 
a federal court will follow state decisions 
as to how far a cause of action must be 
“complete” to have “accrued” under state 
limitation statutes but will look to federal 
law to determine what needs be done to 
advance a federally created right to the 
level so required, Rawlings v, Ray, 312 U. S. 
96 (1941); Cope v. Anderson, 331 U. S. 461 
(1947); it will look also to state decisions 
to determine where the cause of action 
accrued, Cope v. Anderson, supra. State 
statutes and decisions of the sort described 
have been thus borrowed not only in ac- 
tions at law but also in many types of suits 
in equity to enforce federally created claims, 
to such extent as the state law was applied 
in equity by the state courts, see Russell 
v. Todd, 309 U. S. 280, 290-94 (1940). 


[Concealment in Action at Law] 


In sharp contrast to all this, Holmberg 
v. Armbrecht, supra, refused to apply the 
New York doctrine that concealment would 
not suspend the running of the statute in 
an action not founded on fraud, where the 
suit in the federal court was to enforce a 
federal right and was “in equity,” although, 
unlike Bailey v. Glover, there was no fed- 
erally established period of limitation. The 
question before us is whether the principle 
of Holmberg v. Armbrecht applies also in 
an action “at law” to enforce a federal 
right. Neither the parties’ research, nor 
our own, has disclosed any decision truly 
determinative of that issue either by the 
Supreme Court or by a Court of Appeals, 
decisions of the latter applying a doctrine 
of concealment so as to extend state stat- 
utory periods in actions “at law” to enforce 
federally created rights without federal limt- 
tation apparently being consistent with the 
law of the state where the court sat, Amer- 
ican Tobacco Co. v. People’s Tobacco Co., 
204 Fed. 58 (5 Cir. 1913); Burnham Chemical 
Co. v. Borax Consolidated, Ltd. [1948-1949 
TRADE CASES §[ 62,322], 170 F. 2d 569 (9 Cir. 
1948), cert. denied 336 U. S. 924 (1949), re- 
hearing denied 336 U. S. 955 (1949) ; Suckow 
Borax Mines Cons., Inc. v. Borax Consoli- 


1 The debates on the 1955 amendment of the 
Clayton Act to provide its own period of limita- 
tion for treble damage actions, 69 Stat. 283, 
include statements by Representative Celler, 
chairman of the House Judiciary Committee, in 
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dated, Ltd. {1950-1951 Trape Cases { 62,714], 
185 F. 2d 196 (9 Cir. 1950), cert. denied 340 
U. S. 943 (1951), rehearing denied 341 U. S. 
912 (1951); Crummer Co. v. DuPont [1955 
TRADE CASES { 68,042], 223 F. 2d 238 (5 Cir. 
1955), 255 F. 2d 425 (5 Cir. 1958); Tobacco 
& Allied Stocks, Inc. v. Transamerica Corp., 
143 F. Supp. 323 (D. Del 1956), affd. 244 
F, 2d 902 (3 Cir. 1957). 


[Uniformity—Federal v. State} 


In the last analysis, decision of that issue 
requires an attempt to divine a purpose of 
Congress on a subject where no purpose 
has been manifested, if, indeed, it was had. 
Plainly Congress did not deem complete 
nation-wide uniformity of limitation essen- 
tial in such cases, else it would have pro- 
vided its own period, as, for the subject 
with which we are here concerned, it now 
has done, 15 U. S. C. §15b. But we still 
must endeavor to determine whether, on 
the narrower issue of the effect of the 
wrongdoer’s concealment, Congress would 
have preferred uniformity among the fed- 
eral courts with respect to the right it had 
created, a uniformity favorable to recov- 
eries by plaintiffs, or uniformity as between 
the treatment of this right in federal courts 
and of rights of a related conceptual charac- 
ter in the courts of the state where the 
federal court sits. 


We think the former, at least where, as 
here, the right not merely is federally created 
but is enforceable only in the federal courts. 
To speak of “uniformity” as between fed- 
eral and state courts in such a case is 
somewhat of a misnomer, and it is hard 
to see what policy would be served by 
attempting to achieve it. It seems far more 
likely that Congress would have desired the 
federal suitor it was creating to have the bene- 
fit of the federal rule prolonging the period 
of suit during concealment by the wrong- 
doer. This is particularly so when, as 
under the Clayton Act, enforcement of the 
right often serves not merely private but 
public ends.* In this area, as contrasted 
with diversity litigation, federal interests 
transcend those of the states; state limita- 
tion statutes and doctrines are utilized to 
effect federal, not state, policy; and there 
is no reason for borrowing a state doctrine 


answer to a question by Representative Pat- 
man, that under existing law the period of 
limitation ran only from discovery and that 
the new statute would not change that. 101 
Cong. Rec. 5129, 5130, 5133 (1955). 
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when there is an established federal one. 
See 2 Moore, Federal Practice (2d ed.), 
p. 763. 


Holmberg v. Armbrecht, supra, especially 
when read in the light of Guaranty Trust 
Co. v. York, 326 U. S. 99 (1945), appears 
to go a considerable way toward this 
answer, despite certain language that might 
be read as confining the decision more 
narrowly. The Guaranty Trust Co. case 
decided that state rules of limtations, in- 
cluding the lack of effect of concealment, 
see 143 F. 2d 503, 521 (2 Cir. 1944), apply 
in a federal suit to enforce a state created 
right to the same extent as in the courts 
of the state, “whether the remedies be 
sought at law or may be had in equity,” 
p. 112. Since that is so, not merely the 
decisive but a sufficient reason for the con- 
trary result in Holmberg v. Armbrecht must 
have been, not that the suit was in equity, 
although it was natural that the Court 
should have stressed this, but that the right 
was federally created. In at least two places 
the opinion indicates this rather strongly. 
Thus, Mr. Justice Frankfurter said, at p. 395: 


“The implied absorption of State stat- 
utes of limitation within the interstices 
of the federal enactments is a phase of 
fashioning remedial details where Con- 
gress has not spoken but left matters 
for judicial determination within the gen- 
eral framework of familiar legal prin- 
ciples. See Board of Comm’rs v. United 
States, 308 U. S. 343, 349-50, 351-52.” 


This seems quite as applicable to what 
would have been an action at law as toa 
suit in equity; indeed, the sentence follows 
immediately upon a reference to borrowing 
in “action at law.” And, at p. 397, after 
stating that Bailey v. Glover, supra, “is read 
into every federal statute of limitation,” the 
opinion goes on: 


“Tt would be too incongruous to con- 
fine a federal right within the bare terms 
of a State statute of limitation unrelieved 
by the settled federal equitable doctrine 
as to fraud, when even a federal statute 
in the same terms would be given the 


2? This is not inconsistent with the position, 
2 Moore, Federal Practice, 753, that ‘‘the pro- 
cedural union of law and equity does not pre- 
clude the utilization of whatever doctrine, legal 
or equitable, is applicable in the state court 
to determine whether the action is barred, 
provided the matter is substantive.’’ Professor 
Moore is saying that in cases where adoption of 
state rules is called for it may still be necessary 
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mitigating construction required by that 
, doctrine.” 
Since Bailey v. Glover, supra, applied “at 
law” as well as “in equity,” the incongruity 
would seem as great in one case as in the 
other. 


“ 


[Effect of Law-Equity Merger] 


Moreover, to insist on any such distinc- 
tion as appellees urge would be a refusal 
adequately to recognize the merger of fed- 
eral law and equity effected by F. R. Civ. 
Proc. 17 and the 1948 revision of § 34 of 
the Judiciary Act, 28 U. S. C. § 1652, where- 
by “The laws of the several states, except 
where the Constitution or treaties of the 
United States or Acts of Congress other- 
wise require or provide, shall be regarded 
as rules of decision” not merely in “trials 
at common law” as theretofore, but “in 
civil actions in the courts of the United 
States, in cases where they apply,” the 
Revisers’ Note stating the change was made 
“to clarify the meaning of the Rules of 
Decision Act in the light of the Federal 
Rules of Civil Procedure. Such Act has 
been held to apply to suits in equity.” See 
Mason v. United States, 260 U. S. 545, 558-59 
(1923). No distortion of language is re- 
quired to read § 1652 as meaning that state 
rules refusing to suspend the running of 
a period of limitations because of conceal- 
ment need not be followed in any action 
to enforce a federally created right, whether 
on the ground that the Act of Congress 
establishing the right impliedly “otherwise 
require(s) or provide(s),” exactly as when 
Congress has established its own period of 
limitation, or on the ground that state 
rules do not “apply” in actions to enforce 
federally created rights as against an estab- 
lished contrary federal decisional rule. On 
the other hand, to go beyond this and dichoto- 
mize actions to enforce federally created 
rights which do not carry their own period 
of limitation as between those formerly “at 
law” and those “in equity,” would demand 
not only major linguistic surgery but also 
disregard of the declared purpose of the 


to analyze whether the federal action is at law 
or in equity in order to select the proper state 
rule. Here the issue is whether, with federal 
law and equity united, there is any basis for 
the federal court’s applying in an action ‘‘at 
law’’ a state rule, applicable there both at 
law and in equity, which the federal court 
would not apply in an action equitable in 
nature. 
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1948 amendment. See Note, Federal Stat- 
utes Without Limitations Provisions, 53 
Colum. L. Rev. 68, 71-72, 73-74 (1953). 


106 


We are therefore obliged to examine the 
question, not reached by the District Court 
under its view of the law, whether the com- 
plaint brings plaintiff within the federal con- 
cealment rule. Its principal allegations are 
as follows: 


[Allegations as to Concealment} 


The Keller-Dorian process for producing 
color photographs was developed by French 
Keller-Dorian during the 1920’s. Defendant 
Eastman Kodak Company, hereafter Kodak, 
was granted rights to exploit the process, 
certain of these being exclusive world-wide, 
others exclusive in the United States, Great 
Britain, Canada and Australia, and still others 
non-exclusive in these countries. Kodak 
also agreed to furnish French Keller-Dorian 
and its assigns and licensees with 35 milli- 
meter film in countries where Kodak possessed 
such manufacturing rights, at a reasonable 
price. Thereafter Kodak began to use a 
different “Kodacolor” process and later the 
“Kodachrome” process In 1929 French 
Keller-Dorian granted to plaintiff, a British 
corporation, the exclusive right to exploit 
its process world-wide subject to Kodak’s 
rights and a few other preexisting arrange- 
ments; French Keller-Dorian also assigned 
to plaintiff Kodak’s agreement to furnish 
film. In reliance on this, plaintiff entered 
into a contract to supply a company called 
Blattner with raw stock and apparatus pro- 
duced under the process. Defendants, “sepa- 
rately or in concert, conspired to and effected” 
the organization of a Delaware corporation, 
hereafter American Keller-Dorian, and in- 
duced French Keller-Dorian to assign to 
American Keller-Dorian all its patent rights 
and its rights under the contract with 
Kodak. This was done in order to deprive 
plaintiff of the benefits of plaintiff's con- 
tracts with French Keller-Dorian and Blattner 
and to obtain control of the process with 
the intention of suppressing it. Then de- 
fendants, “separately or in concert,” fomented 
disputes between plaintiff and French Keller- 


3To such extent as the alternative ground 
for decision in Andreae v. Redfield, 98 U. S. 225, 
235-238 (1879), would indicate a result contrary 
to that here reached, we regard it as incon- 
sistent with the quoted language in Holmberg 
v. Armbrecht, supra. The Andreae case was 
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Dorian, and defendant Technicolor sued 
plaintiff with respect to the Blattner license. 
As a result, plaintiff was “wrongfully re- 
quired and caused” to enter into an agree- 
ment, dated May 23, 1930, with French 
Keller-Dorian “providing for the cancella- 
tion of the license of January 31, 1929 to 
the Keller-Dorian processes and further 
providing for the acquisition of control of 
plaintiff by defendants * * *” This agree- 
ment “was also caused by defendants to 
provide” for an arbitration between plaintiff 
and French Keller-Dorian respecting the 
validity of the cancellation. As to this, 
plaintiff was “wrongfully induced” to waive 
the rights conferred by the 1929 agreement 
to arbitrate in England and instead to sub- 
mit the validity of the cancellation to arbi- 
tration in France and under French law. 
The complaint does not say what the French 
arbitration determined, save as we may 
infer this from the foregoing and an allega- 
tion that the effect of all this was to deprive 
plaintiff of its rights in the Keller-Dorian 
process “by the domination and control 
over plaintiff wrongfully obtained by de- 
fendants.” Then American Keller-Dorian 
granted to Paramount Publix Corporation 
exclusive rights to the process, saving Kodak’s 
rights; simultaneously Paramount assigned 
its rights to Kodak, and the two companies 
agreed to work together in exploiting the 
process, Kodak to make the film and Para- 
mount to take pictures and print them. 
Finally defendants “separately or in con- 
cert * * * wrongfully caused and induced” 
plaintiff to sign a contract, dated October 
22, 1931, agreeing to the cancellation of its 
license and assigning all its rights to Amer- 
ican Keller-Dorian. In 1939 plaintiff was 
forced to dissolve because of insolvency. 
Meanwhile defendants worked together to 
exploit other color processes and to sup- 
press the Keller-Dorian process. In 1948 
American Keller-Dorian sued defendants in 
the Southern District of New York, Kodak 
being charged with breach of contract and 
all three defendants with antitrust viola- 
tions and conspiracy; these actions were 
settled by a large cash payment from Kodak 
and a license whereby American Keller- 
Dorian would receive certain royalties. In 


not cited by any of the three courts that 
considered Holmberg v. Armbrecht, nor was it 
mentioned in the briefs in the Supreme Court. 

Our holding also runs counter to a dictum, 
although not to the decision, in McCluny v. 
Silliman, 3 Peters 270, 277 (1830). 
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1955 plaintiff's capacity was restored by 
judicial decree under the Companies Act 
and a liquidator appointed. 


The gist of the complaint thus is that 
plaintiff had valuable rights to exploit a 
process for color photography; that de- 
fendants conspired to deprive plaintiff of 
these rights, to acquire control of the proc- 
ess, and to suppress it; and that, to accom- 
plish these ends, defendants forced plaintiff 
to sign away its rights, at first preliminarily 
and subject to a French arbitration in 1930, 
and finally in 1931, with the result that 
plaintiff became insolvent and was dis- 
solved in 1939. 


[Necessity for Specific Allegations] 


Although the complaint liberally uses the 
adverb “fraudulently” as to defendants’ 
conduct, such allegations are not enough 
to make out a case of concealment. The 
complaint is inconsistent with any view 
either that plaintiff did not know of its 
injury in signing away its rights to the 
Keller-Dorian process, see Developments 
in the Law—Statutes of Limitations, 63 
Harvie oReve 2772-1220 (1950) orethat 
it did not know of the actions of the de- 
fendants and of French and American Keller- 
Dorian that led up to that. The case is 
thus quite unlike those in which a defend- 
ant has concealed the transaction sued upon, 
Bailey v. Glover, supra; Rosenthal v. Walker, 
111 U. S. 185 (1884), or the facts rendering 
a -known transaction actionable, Traer v. 
Clews 115 U.S. 528 (1885); Exploration Co. 
v. United States, 247 U. S. 435 (1918); United 
States v. Diamond Coal & Coke Co., 255 
U. S. 323 (1921), or his own identity, Holm- 
berg v. Armbrecht, supra. Mere ignorance 
of evidence on which to establish a claim 
is not enough, even if the complaint here 
could be read as alleging that. Tinkoff v. 
United States, 211 F. 2d 890 (7 Cir. 1954); 
Dawson, Fraudulent Concealment and Stat- 
utes of Limitation, 31 Mich. L. Rev. 875, 
916 (1933). Even if no affirmative act of 
concealinent is required in restraint of trade 
conspiracy cases, see Dawson, supra, at 880, 
907-08; American Tobacco Co. v. People’s 
Tobacco Co., supra, cf. 63 Harv. L. Rev. 
at 1221, in contrast to the usual rule where 
there is no fiduciary relationship, a point we 
do not decide, there is no allegation that 
plaintiff did not know in the late 1920’s and 
early 1930’s whatever the facts were as to 
joint action by defendants. Viewed with 
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the benevolence proper on a motion under 
F. R. Civ. Proc. 12(c), the complaint does 
not make out, indeed it rather negatives, 
concealment, Suckow Borax Mines Consoli- 
dated Inc. v. Borax Consolidated Ltd., supra; 
we do not read Crununer v. DuPont, supra, 
as pointing to a contrary result. 


A further word is needed as to one alle- 
gation, namely, that the May 23, 1930 
agreement provided “for the acquisition of 
control of plaintiff by defendants through 
French Keller-Dorian and/or American 
Keller-Dorian, and others” and that plain- 
tiff's injury “resulted from and was caused 
by the domination and control over plain- 
tiff wrongfully obtained by defendants.” If 
the complaint adequately alleged that de- 
fendants had acquired management control 
of plaintiff in May, 1930, so that plaintiff 
thereafter was acting in defendants’ interest 
rather than for all its stockholders, the case 
would come within another exception sus- 
pending the statute during the period of 
such adverse domination—an exception 
which, though sometimes bulked with con- 
cealment, in fact rests on grounds akin to 
undue influence or duress. Allen v. Leflore 
County, 78 Miss. 671, 29 So. 161 (1900); 
Aldrich v. Steen, 71 Neb. 33, 98 N. W. 445 
(1904); Alexander v. Thompson, 195 Fed. 31 
(6 Cir. 1912). See Dawson, Undiscovered 
Fraud and Statutes of Limitation, 31 Mich. 
L. Rev. 591, 615-16 (1933); 63 Harv. L. 
Rev.s.at, 1219-Annot. AZie Ave ken cos 
(1939). However, the complaint falls far 
short of this; there is no allegation that in 
fact “control” was ever acquired—unless 
this means simply a mere enfeebling of 
plaintiff by the very acts alleged to consti- 
tute the wrong, cf. Martina Theatre Corp. v. 
Schine Chain Theatres, Inc. [1960 TRapvr 
Cases J 69,723], 278 F. 2d 798, 802 (2 Cir. 
1960)—or that “control” of any sort lasted 
beyond the 1931 assignment, eight years 
before plaintiff was dissolved. 


[Amendment of Complaint | 


Plaintiff urges that if we regard the com- 
plaint as insufficient to bring its case within 
Bailey v. Glover, we should state that affirm- 
ance is without prejudice to the District 
Court’s entertaining an application to amend. 
We have power to do that even at this late 
stage. See 3 Moore, Federal Practice (2d 
ed.) § 15.11, and we are cognizant of the 
mandate of F. R. Civ. Proc. 15(a) that leave 
to amend “shall be freely given when jus- 
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tice so requires,” although surely the free- 
dom must diminish as the litigation progresses. 
The test laid down by Rule 15(a) has not 
been met here. Plaintiff must have realized 
from the outset that a complaint alleging a 
claim based on transactions nearly thirty 
years past would be confronted with a 
motion raising the statute of limitations; we 
have no doubt that plaintiff's experienced 
counsel drew the best complaint to meet 
such a motion that the facts warranted. 
Yet the complaint not only does not allege 
concealment but substantially negates it; 
and although the insufficiency of the com- 
plaint in this respect was sharply raised in 
Technicolor’s brief, plaintiff has given no 
indication what amendment could be made. 
The case thus differs toto caelo from Glus v. 
Brooklyn Eastern District Terminal, 359 U. S. 
231, 235, see 232, fn. 2 (1959), which plain- 
tiff cites. Where the transactions in suit 
are as remote as here and “it is above the 
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remembrance of any living man truly to 
try and know the perfect certainty of such 
things,” 32 Henry VIII, c. 2 (1540), the 
policy of the statute of limitations has 
peculiar force. Even under modern liberal 
rules of pleading “justice” still requires that 
a plaintiff seeking to escape the statute in 
such a case shall make “distinct averments 
as to the time when the fraud, mistake, con- 
cealment, or misrepresentation was discov- 
ered, and what the discovery is, so that the 
court may clearly see, whether by the ex- 
ercise of ordinary diligence, the discovery 
might not have been before made.” Stearns 
v. Page, 7 How. 819, 829 (1849). That has 
not been done, we are not told how it could 
be, the plaintiff's own allegations strongly 
suggest it could not, and defendants’ inter- 
ests are entitled to recognition as well as 
plaintiff's. Voliva v. Bennett, 201 F. 2d 434 
(5 Cir. 1953). 


Affirmed. 


[69,958] Chanel Industries, Inc. v. Approved Products, Inc., et al. 
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antitrust laws by the plaintiff was denied, although the motion was timely and the allega- 
tions would be sufficient, where—even assuming for argument that such a defense could 
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Products, Inc., both of Philadelphia, Pa. 


Memorandum and Order Sur Defend- 
ants’ Motion to Amend Their 
Answer 


Woop, Judge [Jn full text]: Defendants 
have moved to amend their answer, 

Both parties agree that this is a matter 
substantially within the Court’s discretion. 


We have carefully reviewed the briefs 
and conclude that while the motion is 
timely the interests of justice in this par- 
ticular case do not require permitting the 
defendants to amend as set forth in the 
second defense attached to their motion. 
This defense clearly alleges violations of 
the antitrust laws by the plaintiff. Assum- 
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ing, arguendo, that the defendants can 
plead such a defense to an action based 
on violation of the trademark laws and 
unfair competition, to permit defendants to 
do so at this juncture would delay an 
ultimate decision on the original complaint, 
which seeks an injunction and damages, not 
only for months but for years. The issue 
before the Court at the present time is clear 
and concise and should be determined at 
the earliest possible date, notwithstanding 
this case has been classified as protracted. 
Furthermore, we do not conclude that de- 
fendants would be in any way prejudiced 
by our failure to permit the amendment as 
set forth in their second defense. 
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As to the proposed third defense, it will 
be allowed and defendants may so amend. 
We have noted that the information rela- 
tive to such a defense came to defendants’ 
attention in August of 1960 and this mo- 
tion was filed on December 30, 1960. The 
defense of unclean hands should always be 
allowed in an equitable action and de- 
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Since this is a protracted case the Court 
will make periodic rulings. We wish to 
point out at this time that the discovery 
relative to the defense of unclean hands 
will be limited to the facts directly con- 
nected with the issues raised by plaintiff 
in its complaint and will not be extended to 
proof of the existence of cartels or monopolies. 


fendants may therefore amend as stated in 
their application. 


[69,959] American Football League, American League Football Club of New York, 
Inc., American League Professional Team of Boston, Inc., Houston Oilers, Inc., Dallas 
Texans Football Club, Inc., Los Angeles Chargers Football Club, Inc., The Metropolitan 
Oakland Area Football Club, Inc., Rocky Mountain Empire Sports, Inc., and Western 
New York Football Club, Inc. v. National Football League, and Los Angeles Rams 
Football Club and San Francisco ’49ers. 


In the United States District Court for the District of Maryland. Civil No. 12559. 
Filed March 3, 1961. 


Clayton Act 


Private Enforcement — Venue — Partnerships — Professional Footbail Team. — Even 
though a professional football team may play only one game annually in the district 
where suit is brought, that game and the direct and indirect (TV) revenues are a suffi- 
ciently substantial part of its revenue producing activities to constitute “activities regularly 
carried on” in the district. Accordingly, the operating group (a partnership in one 
instance and a limited partnership in the other) are “found” within the district, and venue 
is proper under Sec. 4 of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, f 9008.115. 


Private Enforcement—Service of Process—Agent—Coach of Professional Football 
Team.—The coach of a professional football team is a proper person to receive service 
of process, particularly since he is in charge of those activities in the district which make 
the owners (here a partnership and a limited partnership) amenable to service in the 


district. 


See Private Enforcement and Procedure, Vol. 2, § 9008.450. 
For the plaintiffs: Warren E. Baker, Silver Spring, Md. 


For the defendants: James H. McGlothlin and Covington & Burling, Washington, 
D. C., and William D. MacMillan, Baltimore, Md. 


Anti-Trust Laws—Conspiracy—Motion To 
Quash Service of Process—Motion 
To Dismiss Complaint—Venue 
THOMSEN, Chief Judge [Jn full text]: 
This is an action under the anti-trust laws 
against the National Football League (NFL) 
and its thirteen member teams to enjoin 
an alleged continuing conspiracy to destroy 
the newly organized American Football 
League and for damages alleged to have 
been suffered by the latter and its member 
teams (the plaintiffs herein) as the result 
of concerted action alleged to have been 
taken by defendants in violation of the 

antitrust laws. 
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Two of the defendants, Los Angeles 
Rams Football Club, a partnership, and 
San Francisco ’49ers, a limited partnership, 
have filed motions to quash service of proc- 
ess on their respective coaches in the Dis- 
trict of Maryland and to dismiss the complaint 
as against those defendants for improper 
venue. All of the other defendants—one 
voluntary unincorporated association and 
eleven corporations—have appeared and filed 
answers to the complaint, thereby waiving 
any question of service or venue as to them. 


The venue point raised by the Rams and 
the 49ers turns on the meaning of the word 
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“found” in 15 U. S. C. A. 15. The service 
point is governed by Rule 4(d) (3), F. R. Civ. 
P? The provisions of 15 U. S. C. A, 22; 
dealing with venue and service, apply only 
to corporations. 


Facts 


The National Football League is divided 
into an Eastern Conference and a Western 
Conference. With the exception of the 
Dallas team, which is presently a “swing 
team”, each team is required to play two 
games with every other team in its own 
Conference on a “home and home” basis. 
The Rams and the ’49ers are members of 
the Western Conference. Since 1953 that 
Conference has also included the Baltimore 
Colts. Accordingly, in each year since 1953, 
each of the moving defendants has played 
a game against Baltimore in this district, 
and under the Constitution and By-Laws 
of the NFL, each of the moving defendants 
is required to continue to play annually 
against Baltimore in this district. For such 
games each defendant brings into this dis- 
trict approximately 35 players, plus coaches, 
trainers and supporting staff. 


The teams are united in a common enter- 
prise under the Constitution and By-Laws 
of the League; they are not competitors in 
the ordinary business sense. Each club is 
interested in the maintenance of organized 
and regulated play, and each depends upon 
the others in a number of ways. 


The home team has charge of renting 
the stadium, advertising and otherwise ar- 
ranging for the games, except insofar as 
such arrangements are made by the League. 
In making these arrangements the home 
club acts to some extent as the agent of or 
coventurer with the visiting team, which 
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shares in the net receipts from the game, 
after certain specified expenses are deducted. 


For each game in Baltimore, a visiting 
team is entitled to a minimum of $30,000 or 
a percentage of the gross receipts after the 
specified deductions, Under the percentage 
arrangement, the percentage has been running 
well over $30,000, and it is estimated that 
each of the moving defendants received or 
will receive in excess of $70,000 for its 
appearance here in 1960. The attendance 
for each 1960 game in Baltimore was over 


57,000. 


Each of the moving defendants televises 
its road games, including games played in 
Baltimore, through television networks con- 
sisting of a varying number of stations in 
California and other far Western States, 
and derives substantial revenue therefrom. 


Road game receipts. as well as revenue 
from the telecasts and broadcasts of road 
games, are an important part of the total 
revenues of each defendant. Each team 
plays six of its twelve regular season games 
on the road. The share of the gate receipts 
from road games constitutes from 25% to 
over 40% of a team’s total income from 
“sate receipts”. 


The Los Angeles Rams Football Club is 
a partnership; the San Francisco ’49ers is a 
limited partnership. In each instance all the 
partners are citizens of California, and none 
resides in Maryland. Both defendants have 
their principal and only office in California. 
Each defendant has a general manager who 
often it uot always travels with the team. 
Each defendant employs a coach, who is 
not a partner, and who usually does not 
sign contracts or pay bills for the partner- 
ship, but who manages and directs the 
players in the principal business of the part- 


415.U0.-S. C.A.-15. “Suits ‘by “persons »in- 
jured; amount of recovery. 

“Any person who shall be injured in his 
business or property by reason of anything 
forbidden in the antitrust laws may sue there- 
for in any district court of the United States 
in the district in which the defendant resides 
or is found or has an agent, without respect to 
the amount in controversy, and shall recover 
threefold the damages by him sustained, and 
the cost of suit, including a reasonable at- 
torney’s fee.”’ 


2 Rule 4(d)(3) directs that service of process 
shall be made as follows: 

“Upon a domestic or foreign corporation or 
upon a partnership or other unincorporated 
association which is subject to suit under a 
common name, by delivering a copy of the 
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summons and of the complaint to an officer, a 
managing or general agent, or to any other 
agent authorized by appointment or by law 
to receive service of process and, if the agent 
is one authorized by statute to receive service 
and the statute so requires, by also mailing a 
copy to the defendant.” 


PISeUa Sree we Ar 2s 
sue corporation. 

“Any suit, action, er proceding under the 
antitrust laws against a corporation may be 
brought not only in the judicial district whereof 
it is an inhabitant, but also in any district 
wherein it may be found or transacts business: 
and all process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.’”’ 


“District in which to 
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nership, the playing of football games, from 
which the revenues of the partnership are 
derived. Process on the moving defendants 
was served on their respective coaches at 
the time each team played in Baltimore dur- 
ing the Fall of 1960. 


Venue 


Plaintiffs do not contend that these de- 
fendants reside or have agents within the 
District of Maryland. Thus the issue is 
whether these defendants are “found” with- 
in this district. 15 U.S. C. A. 15. 


The term “found” has generally been 
equated with “doing business’. See the 
discussion in United States v. Scophony Corp. 
[1948-1949 Trave CASES J 62,238], 333 U. S. 
795, 801 et seq., where the Court, dealing 
with a British corporation, considered the 
meaning of “found” in connection with the 
service of process, though not in connection 
with venue, which was governed by 15 
U. S. C. A. 22. No doubt, the words “or 
transacts business” were included in that 
section in 1914 in order to increase the 
number of districts in which a corporation 
might be sued for violation of the anti-trust 
laws. The broadening language of that act 
did not apply to partnerships or other un- 
incorporated associations, but the meaning 
Ol pOUNC LAS mISed] 11 lop iOS An CamAceeLo 
must now be considered in the light of the 
development of the law on what constitutes 
“doing business”, especially the develop- 
ment since International Shoe Co. v. Wash- 
ington, 326 U. S. 310 (1945), which has 
affected our approach to statutory as well as 
constitutional questions. 


Rule 17(b), F. R. Civ. P., provides that 
a partnership or other unincorporated asso- 
ciation may sue in its common name for the 
purpose of enforcing for or against it a 
substantive right existing under the Con- 
stitution or laws of the United States, even 
though it has no such capacity under the 
law of the state in which the district court 
is held. In Sperry Products v. Association 
of American Railroads, 2 Cir., 132 F. 2d 408, 
Judge Learned Hand said: “It does not 
violate common understanding to think of a 
common venture or enterprise as having 
spatial position wherever any part of those 
activities take place by which it is realized. 
That is a practicable test and it is really 
the only practicable test * * * we hold that 
the defendant Association was present where- 


M69/959 
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ever any substantial part of its activities 
were continuously carried on.” 132 F. 2d 
at 411. That test was applied in an anti-trust 
suit in Riss & Co. v. Association of West- 
ern Railways [1958 Trape Cases { 68,959], 
D. D. C., 159 F. Supp. 288, 291. It should 
be applied to partnerships as well as to 
other unincorporated associations, especially 
when the activities of the partnerships are 
as far-reaching as they are in this case. 


The moving defendants argue that neither 
of them has in this District any office, any 
telephone listing, any bank account, any mail 
address, any resident agent. True, but such 
a “check list” is no longer a touchstone. 
United States v. Scophony Corp. [1948-1949 
TRADE Cases ff 62,238], 333 U. S. at 813. 
The nature of a defendant’s business and 
the importance of its contacts with the state 
in which the suit is brought must be 
considered. 


[Annual Game as “Activities 
Continuously Carried On] 

The highly special character of the busi- 
ness of operating a football team as a mem- 
ber of a league was discussed in United 
States v. National Football League [1953 
TRADE CASES { 67,614], E. D. Pa., 116 F. 
Supp. 319. The revenues of all the defend- 
ants are derived from the playing of football 
games, road games as well as home games. 
As was said in United States v. Scophony 
Corp. [1948-1949 TrapvE Cases { 62,238], 333 
U.S. at 817: “Such a continuing and! far- 
reaching enterprise is not to be governed 
in this respect by rules evolved with refer- 
ence to the very different businesses and 
activities of manufacturing and selling. Nor, 
what comes to the same thing, is the deter- 
mination to be made for such an enterprise 
by atomizing it into minute parts or events, 
in disregard of the actual unity and con- 
tinuity of the whole course of conduct, 
by the process sometimes applied in border- 
line cases involving manufacturing and sell- 
ing activities.” 

Under the facts set out above, it is clear 
that the moving defendants carried on a 
substantial part of their activities in this 
district. The question remains, were those 
activities continuously carried on. 

Whether business may be said to be con- 
tinuously carried on in a particular district 
depends upon a number of factors, including 
the time span considered, the nature of 
its business, the frequency of its contacts 
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with the district in relation to other districts, 
and the importance of its activities within 
the district to the total business enterprise. 


A member of the National Football League 
plays twelve regular games a year, six at 
home, six away, of which one is played on 
the home grounds of each other member 
of its Conference. A major league baseball 
team, at least through the year 1960, played 
154 scheduled games, half at home, 11 in 
each of the other cities, in about four series 
between April and September. Some busi- 
nesses Operate only during the summer sea- 
son, or on week ends; others are closed on 
Saturdays and Sundays. Continuity does 
not mean without any interruption of any 
kind. 


In view of the nature of the business 
and the other factors discussed above, the 
regular annual visits of the Rams and the 
49ers to Baltimore are sufficient to support 
venue in this district in this case. 


Rule 4(d)(3) authorizes service of process 
upon a partnership or other unincorporated 
association which is subject to suit under a 
common name by service upon a managing 
agent or general agent or any other agent 
authorized by appointment or by law to 
receive service of process. The purpose of 
the rule is to bring home to the defendant 
notice of the filing of the action; service 
should be made upon a representative so 
integrated with the organization that he will 
know what to do with the papers. Gen- 
erally, service is sufficient when made upon 
an individual who stands in such a position 
as to render it fair, reasonable and just to 
imply the authority on his part to receive 
service. 2 Moore, Federal Practice, 2d ed., 
p. 963; Barron & Holtzoff, vol. 1, sec. 171; 
McCarthy v. Langston, N. D. Fla., 23 F. R. D. 
249; Don Heijher v. Erie R. R. Co., S. D. 
IN Yee Z3eh Re DEZi7, 
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Defendants concede that Rule 4(d)(3) 
makes no distinction between corporations 
and partnerships. The gist of their conten- 
tion is that the rule contemplates service 
upon a managing or general agent who is in 
charge of a substantial portion of the de- 
fendant’s commercial activities. It is true 
that in most cases an agent upon whom 
process may be effectively served is directly 
engaged in the commercial activities of his 
principal; but that is because of the nature 
of the business enterprise in which he is 
engaged, and is not a test which is uni- 
versally applicable. Don Heijher v. Erie 
R. R. Co., supra, at p. 219. 


In the instant case, service was made on 
the respective coaches. The coach of a 
football team is like the manager of a base- 
ball team; he has full charge of the players 
in the preparation for and playing of the 
games. In each instance his relationship 
to the defendant and the responsibility of 
his position were such that it was reasonable 
to expect that the partners would be ap- 
prised of the suit, as in fact they were. 


Moreover, each coach was in charge of 
the activities which rendered his employer 
amenable to suit in this district. In Lone 
Star Package Car. Co. v. Baltimore & O. R. 
Co., 5 Cir., 212 F. 2d 147, 152, the court said: 
“Tf a corporation’s business is so substantial 
as to render the corporation amenable to 
suit in the state, its principal agent in charge 
of activities within that state meets the test 
of a ‘managing agent’. Krnach v. Electro 
Lift mince «Dee. ING De Ohiorlose: RD: 
USI 32s 

The claim of “ineligible receiver” must 
be disallowed. 

The motion of Los Angeles Rams Foot- 


ball Club and San Francisco ’49ers are 
hereby denied. 


[69,960] Jerrold Electronics Corp., et al. v. United States. 
In the Supreme Court of the United States. No. 631. Decided March 20, 1961. 
Appeal from the United States District Court for the Eastern District of Pennsylvania. 


VAN Dusen, District Judge. 


Case No. 1318 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Tying Arrangement—Equipment and Service Contract—Community Television An- 
tennas.—Citing Northern Pacific R. Co. v. U. S., 1958 Trave Cases {68,961 (requiring 
grantees or lessees of a railroad’s land to use its facilities was unlawful), the Supreme 
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Jerrold Electronics Corp. v. U.S. 


Court affirmed per curiam a District Court decision that it was a violation of Sherman 
Act Sec. 1 for a manufacturer of community television antenna equipment to require pur- 
chasers to take a service contract, the amount of service rendered involving a “not incon- 
siderable’ amount of commerce and defendant having economic power through its sales 
leadership and superiority of product. (Point 1 in the opinion below.) 

See Combinations and Conspiracies, Vol. 1, J 2005.848. 


Tying Arrangements—Full System Sales—Requirements for Future Expansion.— 
Citing Northern Pacific R. Co. v. U. S., above, and International Salt Co. v. U. S., 1946-1947 
TravE Cases 7 57,635 (salt purchases were unlawfully tied to leased machines), the Su- 
preme Court affirmed per curiam a decision in which the District Court held that since 
the components of a complete community television antenna system could not be con- 
sidered a single product, but were rather a tie in of a high-profit item to a superior- 
quality, there was a violation of both Sec. 1 of the Sherman Act and Sec. 3 of the Clayton 
Act in requiring use of the manufacturer’s product when expanding to full 3-channel 
capacity, (Point 3 in the opinion below.) 

See Combinations and Conspiracies, Vol. 1, f 2005.848. 


Acquisitions—Injunctions—Effects of Voluntary Divestiture, Absence of Specific 
Data as to Market Effect, and Acquisition of Consuming Companies.—Citing U. S. vw. 
W. T. Grant Co., 1952-1953 TraveE Cases { 67,493 (discontinuance of allegedly unlawful 
practices did not render the question of injunction moot), the Supreme Court affirmed 
per curiam a District Court’s decision that even though one of ten acquired companies 
had been sold [and contracts for sale of others may have been executed] legality of the 
acquisitions was to be tested as of the date suit was filed, the volume of purchase by 
the acquired companies indicated the acquisitions were not only for investment, and the 
evidence indicated that the acquisitions were at least approaching the point where 
divestiture would be called for, so that an injunction against further acquisitions was 
proper. (Point 2 in the opinion below.) 


See Acquisitions of Stock or Assets, Vol. 1, § 4207.150, 4207.650, 4209 and 4209.625. 


Department of Justice Enforcement—Injunctive Relief—Discontinuance of Illegal 
Practices—Competitive Record as Factor.—Citing U. S. v. W. T. Grant Co., above, the 
Supreme Court affirmed per curiam an injunction granted because defendants’ record made 
the court unable to determine either that the suit was not a factor in discontinuance of 
tying arrangements or that they would not be resumed in the future. (Point 6 in the 
opinion below.) 

See Justice Department Enforcement and Procedure, Vol. 2, § 8229.550. 


Monopolization—Intent—Threat of Competition on Failure to Buy—Acts of Sales 
Subsidiary’s Employee.—Citing Schine Theatres v. U. S., 1948-1949 Trape Cases § 62.245 
(conspiracy between parent-subsidiary companies and their officers, and threats to provide 
competition), the Supreme Court affirmed per curiam a District Court’s decision that 
threats of an officer of a subsidiary to bring in outside competition against nonpurchasers 
(with intent to monopolize in violation of Sherman Act Sec. 2) made the subsidiary and 
parent subject to injunctive relief. (Point 4 in the opinion below.) 

See Monopolies, Vol. 1, J 2610. 


Affirming 1960 Trade Cases 69,784. 
For the appellants: Alex Satinsky, Donald Brown and Israel Packel, Philadelphia, Pa. 


For the appellee: Archibald Cox, Solicitor General, W. Wallace Kirkpatrick, Acting 
Assistant Attorney General, Richard A. Solomon, Wilford L, Whitley, Jr., and John ihe 
Voortman, Attorneys. 


_ Per CurtaM [In full text]: The judgment United States v. W. T. Grant Co. [1952-1953 
is affirmed. Points 1 and 3, Northern Pacific Trape CasEs 1 67,493], 345 U. S. 629, 633. 
R. Co. v. United States [1958 Trape Cases Point 4, Schine Theatres v. United States 
{ 68,961], 356 U. S. 1; International Salt Co. [1948-1949 Trape Cases 1 62,245], 334 U. S. 
v. United States [1946-1947 Trape Cases 110, 119. 

157,635], 332 U. S. 392. Points 2 and 6, 
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[f 69,961] J. Orion Brunk and Mary Brown v. General Electric Co. 


; In the United States District Court for the Southern District of Tllinois, Northern 
Division. Civil Action No. P-2390, Filed March 13, 1961. 


Sherman Act 


Private Enforcement—Necessary Allegations—Nature of Violation—Single Defendant 
—Class Suit for General Public—A private antitrust suit, brought as a class action, 
was dismissed on grounds including: (1) the complaint, although charging a violation 
of the Sherman Act, named only one defendant; (2) the complaint failed to state whether 
it was charging the defendant with entering into an illegal contract, combination or 
conspiracy (Sec. 1 of the Sherman Act) or with having unlawfully monopolized or 
attempted to monopolize, or with combining or conspiring to monopolize (Sec. 2 of 
the Sherman Act); and (3) the two named plaintiffs could not fairly insure the ade- 
quate representation of all members of an alleged class of fifty million persons, there 


being no common right or question of law or fact. 
See Private Enforcement and Procedure, Vol. 2, 9005.20, 9006.10, 9009.170. 


For the plaintiffs: 
For the defendant: 


Harry H. Sonnemaker, Jr., and Jack A. Brunnenmeyer, Peoria, Ill. 
Timothy W. Swain and Mishael O. Gard, Swain, Johnson & 


Gard, Peoria, Ill, Gerhard A. Gesell and Roberts B. Owen, Washington, D. C. 


Order Granting Motion for 
Summary Judgment 


Mercer, District Judge [Jn full text]: This 
cause coming on to be heard on Defendant’s, 
General Electric Company, Motion for 
Summary Judgment, the Plaintiffs being 
represented by their attorneys, Harry H. 
Sonnemaker, Jr. and Jack A. Brunnenmeyer, 
and the Defendant being represented by 
Timothy W. Swain and Mishael O. Gard, 
its attorneys, and the Court having exam- 
ined the pleadings and heard the arguments 
of counsel and being fully advised in the 
premises finds: 


1. The complaint fails to state a claim 
against Defendant upon which relief can 
be granted for the reasons that: 


(a) The Complaint is directed against 
one Defendant only and consequently shows 
on its face that Plaintiffs are not entitled to 
relief under the Sherman Antitrust Act, 
(Title 15, Sections 1 through 7, U. S.C. A.), 
since the Plaintiffs must allege a contract, 
combination or conspiracy between two or 
more persons to be entitled to relief under 
said Act; 


(b) The complaint is defective on its face 
for the reason that it fails to contain alle- 
gations that the acts complained of caused 
or produced a violation of public rights 
prohibited by the Sherman Antitrust Act; 


(c) The complaint is defective on its face 
for the reason that it fails to contain alle- 


Trade Regulation Reports 


gations that the transactions complained of 
involved commerce between the several 
states or with foreign nations; 


(d) The complaint fails to inform the 
Defendant whether it has allegedly en- 
tered into an illegal contract, or combina- 
tion in the form of trust or otherwise, or 
conspiracy in restraint of trade, (Section 
1 of Title 15, supra) or whether it has 
allegedly unlawfully monopolized, or at- 
tempted to monopolize, or combined or 
conspired with any other person or persons, 
to monopolize any part of the trade or 
commerce among the several states or with 
foreign nations (Section 2 of Title 15, 
Supra) ; 

(e) The complaint is duplicitous and in- 
definite and fails to inform the Defendant 
of what section or sections of the Sherman 
Antitrust Act, the Defendant has allegedly 
violated; 

(f) The complaint is vague, indefinite 
and insufficient in that it does not allege 
facts sufficient to inform the Defendant 
with what it is charged and contains only 
allegations of legal conclusions. 


2. The action is not a proper class action 
for the reasons that: 

(a) It is apparent from the face of the 
complaint that the two named Plaintiffs 
cannot fairly insure the adequate repre- 
sentation of all members of an alleged class 
of fifty million persons; 
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(b) The character of the right sought 
to be enforced for the alleged class of fifty 
million is not common in nature nor is 
there a common question of law or fact 
affecting the rights of said fifty million 
persons. 
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3. The Plaintiffs have elected to stand 
by their said complaint. 


4. The Defendant is entitled to a sum- 
mary judgment in its favor. 


It is so ordered. 


[69,962] New Orleans Opera Guild, Inc. v. Local 174, Musicians Mutual Protective 
Union, and American Federations of Musicians. 


in the Louisiana Court of Appeal for the Fourth Circuit. 


ary 20, 1961. 


No. 125. Dated Febru- 


Appeal from the Civil District Court for the Parish of Orleans, No. 377-932, Divi- 


sion “B”. Dowtrne, Judge. 


Louisiana Monopoly Act 
Combination or Conspiracy—-Labor Union—Dispute Over Hiring as Statutory “Griev- 
ance”.—“. . . wherever there is a labor dispute, the purpose of labor is to redress what it 
considers a grievance”. Accordingly, since the Louisiana Monopoly Act exempts com- 
binations of laborers for the redress of grievances, an action against local and national 
musicians’ unions for placing plaintiff on an “unfair list” for refusing to execute a contract 
calling for the hiring of a specified number of local musicians for performances it sponsored 


could not be brought under the Monopoly Act. 


See Combinations and Conspiracies, Vol. 1, § 2445. 


For the appellant: Baldwin, Haspel, Molony, Rainold & Meyer, Conrad Meyer, III, 


and Lawrence J. Molony. 


For the appellees: Dodd, Hirsch, Barker & Meunier, C. Paul Barker and Christensen 


& Christensen, Siegfried B. Christensen. 


Before McBripr, REGAN and HALL, Judges. 


HALL, Judge pro tempore [In full text]: 
This is an appeal from a judgment maintain- 
ing an exception of no cause of action and 
dismissing plaintiff s suit, 


The plaintiff is the New Orleans Opera 
Guild Inc., a non-profit Louisiana corpora- 
tion, organized for the purpose, among 
other things, of presenting musicals and 
other performances, in the city of New 
Orleans. 


The defendants are two labor organiza- 
tions. viz., Local 174, Musicians Mutual 
Protective Union, which represents the New 
Orleans musicians, and American Federation 
of Musicians, the National Union, with which 
the local is affiliated. 


Plaintiff brought these proceedings seeking 
an injunction against the defendants and a 
monetary judgment for damages in the amount 
of $375,600.00, together with reasonable at- 
torneys’ fees. 


The petition itself occupies sixteen pages 
of the transcript, but its essential allegations 
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are that plaintiff is engaged in the business 
of sponsoring cultural performances in the 
city of New Orleans, including perform- 
ances by soloists, orchestras and Broadway 
musicals. Plaintiff secures these attractions 
either by direct contract with the artistic 
group itself or through booking agents. 


Plaintiff has nothing to do with the em- 
ployment of and no control over the various 
actors, artists and musicians composing the 
productions, it simply stages the show after 
it arrives in New Orleans and in that con- 
nection it itself employs the services of 
stage hands, electricians and property men, 
all of whom belong to various craft unions 
and with whom plaintiff has had no quarrel. 
It also in past years has had agreements with 
the local and national musicians’ unions, de- 
fendants herein, covering the employment of 
local musicians whose services might become 
necessary from time to time to complement the 
musicians travelling with the show; but the 
petition alleges that commencing with about 
the year 1957, the defendant Local Union 
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demanded that plaintiff obligate itself by 
contract to hire ten musician members for 
each musical show without regard either 
to the number of musicians travelling with 
the show, or the desires or wishes of plain- 
tiff or of the conductors or directors of the 
show. When plaintiff refused to accede to 
this demand, the Local Union demanded 
that plaintiff agree to hire a certain fixed 
minimum of local musicians for each show 
and threatened that if petitioner did not 
enter into such an agreement, that the local 
union would cause petitioner to lose the 
services of all musicians, both local and 
national, by placing petitioner on an “un- 
fair list”, and publishing same throughout 
the country. That when petitioner still re- 
fused, the threat was carried out and 
plaintiff was placed on the “unfair list”, 
which was published both locally and 
nationally, the result of which has been 
that plaintiff is not only unable to hire 
local musicians, but many shows have can- 
celled their contracts with plaintiff, due to 
the fact that the musicians travelling as 
an integral part of the productions refuse 
to perform under plaintiff's sponsorship 
since they are all likewise members of locals 
affiliated with the defendant, National Union. 


[Charges Concerning Conspiracy] 


Plaintiff alleges that the defendant Local 
Union has a monopoly pertaining to the 
services of professional musicians in the 
New Orleans area in that all professional 
musicians who live and desire to perform 
publicly in the New Orleans area, are mem- 
bers of the local and further alleges that the 
defendant National Union, “by means of its 
agreements, combinations, charters, bylaws, 
arrangements, and conspiracies, directly and 
indirectly through its various local unions 
and local union members, has a monopoly 
pertaining to professional musicians through- 
out the entire nation, in that substantially 
all professional musicians in the nation are 
members of various local unions affiliated 
with the national union; that the said 
monopoly is so effective and complete that 
unless professional musicians in the United 
States become and remain members of some 
local union affiliated with the national union, 
such musicians find it impossible to secure 
employment in their chosen field”. 


Plaintiff alleges that all of the wrongs 
complained of in its petition are part of an 
“illegal combination, conspiracy, agreement 
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and arrangement, by and between the offi- 
cers, directors, agents, employees and members 
of the defendant Local Union, and also by 
and between the said defendant Local 
Union and the defendant National Union; 
that the purpose and effect of said actions 
by said defendants has been to destroy 
petitioner’s business”; and that “one of the 
motivations of the said defendant Local 
Union in attempting to injure and destroy 
your petitioner’s business has been to 
eliminate and discourage competition in the 
field of theatrical and musical entertainment 
in the city of New Orleans”. 


The petition concludes by alleging “that 
the actions of defendants, Local Union and 
National Union, in attempting to enforce 
their featherbedding demands, thereby 
stifling and damaging industry, enterprise 
and efficiency, and in their efforts to induce 
other persons to breach contracts lawfully 
entered into with your petitioner, and in their 
efforts to eliminate your petitioner as a 
competitor in the field of musical entertain- 
ment in the New Orleans area. and in their 
use of their monopoly power over the supply 
of professional musicians both iu the New 
Orleans area and elsewhere in the state” 
violate the laws and jurisprudence of this 
state, including the provisions of the State 
Monopoly Act. LSA-R. S. 51:121 et seq. 


[Labor and Other Issues] 


The prayer is for treble damages and at- 
torneys’ fees under LSA-R. S. 51:137 and 
for various items of injunctive relief. 


While, as initially stated herein, the 
present appeal is from a judgment maintain- 
ing an exception of no cause of action and 
dismissing plaintiff’s suit, the defendants- 
appellees strenuously urge this Court to 
consider and decide various other excep- 
tions which were argued below but which 
were not passed upon by the trial court. 
Defendants have neither appealed nor 
answered the instant appeal, nor have 
they filed any exceptions in this Court. 
Ordinarily an exception not considered by 
the trial court is not before this court for 
review. State v. Heard, 228 La. 1078; 84 So. 
2d 827. 

However, one of the exceptions not con- 
sidered by the trial court but urged upon 
us for decision is an exception to the 
jurisdiction of the state courts rationae 
materiae, and since no valid judgment can 
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be rendered by a court if it lacks jurisdic- 
tion over the subject matter, the Court 
feels obliged sua sponte to consider this-ex- 
ception. 

The exception is based upon defendants’ 
contention that this is a labor dispute 
affecting interstate commerce and that the 
jurisdiction of the state courts is pre- 
empted by the National Labor Relations 
Act, as amended, 29 U. S. C. A. 151 e¢ seq. 


We do not agree with defendants’ con- 
tention. 


The National Labor Relations Act finds 
its constitutional justification solely in the 
Interstate Commerce clause of the Federal 
Constitution (American Commumications 
Association v. Douds, 339 U. S. 382, 70 S. Ct. 
674, 94 L. Ed. 925) and the Act relates 
exclusively to interstate commerce, 29 
Wires. C Ac l4eer seq. 


Now ever since the first “baseball case” 
(Federal Base Ball Club of Baltimore v. 
National League, 259 U. S. 200, 42 S. Ct. 465, 
66 L. Ed. 898) the Federal Courts have con- 
sistently held that the business of giving sports 
exhibitions and the staging of other enter- 
tainments such as conducted by plaintiff 
here (where such productions are uncon- 
nected, as here, with other things such as, 
for example, the sale of broadcast rights. 
See 172 F. 2d 402, 147 Fed. Suppl. 154) 
does not constitute or affect interstate com- 
merce. See Pappas v. American Guild of 
Variety Artists, 125 F. Suppl. 343, and the 
many~ cases therein cited; also American 
Federation of Musicians v. Stein, 213 F. 2d 
679; Philadelphia Orchestra Association, 97 
N. L. R. B. 548. And since the business 
conducted by plaintiff is not interstate com- 
merce and has no effect on it, the National 
Labor Relations Act has no application 
and there is no pre-emption of the State 
Courts’ jurisdiction. 


Coming now to the exception of no cause 
of action, we see that plaintiff’s petition 
seeks injunctive relief and damages: (a) 
on allegations that defendants have placed 
plaintiff's name on a so-called “unfair list’; 
(b) on allegations that defendants have 
induced or encouraged other persons to 
breach their contracts with plaintiff; and 
finally but principally, (c) for injunctive 
relief and damages under the Louisiana 
Monopoly Law. LSA-R. S. 51, 121 et seq. 


(a) As we have seen, the petition alleges 
that as a result of plaintiff's refusal to nego- 
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tiate and enter into a contract with the 
defendant Local Union relative to the em- 
ployment of members of the Local Union, 
the two defendant Unions published plain- 
tiff’s name in a so-called “unfair list”. 


This action by defendants amounted to 
nothing more than the exercise of a legal 
right to publish the fact of the existence 
of a labor dispute and an effort to persuade 
others to join them. It is an exercise of 
the constitutional right of free speech, and 
stands on the same basis as peaceful picket- 
ing. Thornhill v. State of Alabama, 310 
WE S.788".60"S) CE7368 738, 84 ee Ed21095- 
Carlson v. People of State of California, 310 
U. S. 106, 60 S. Ct. 746, 84 L. Ed. 1104; 
Cafeteria Employers Union v. Angelos, 320 
UP S.7293> 6405S: Ct® 126-°S8 ie PE dee 58: 
Douglas Public Service v. Gaspard, 225 La. 
972, 74 So. 2d 182, 186. It is consonant with 
the public policy of this state as expressed 
in Sec. 3(e) of Act 203 of 1934, now LSA- 
R. S, 23:841(5). 


Since peaceful picketing and the publica- 
tion of “unfair lists”, while not unlawful 
per se, may become so if used for an unlaw- 
ful purpose (see N. L. R. B. v. United 
Brotherhood, 184 F. 2d 60; United Brother- 
hood of Carpenters v. Sperry, 170 F. 2d 863) 
we must consider whether defendants em- 
ployed the “unfair list” for an unlawful 
object or purpose. The object and purpose 
as alleged by plaintiff was to compel plain- 
tiff to sign a contract for the hiring of a 
minimum number of local musicians for 
every musical production staged by plain- 
tiff— ‘featherbedding” as plaintiff terms it. 


While the expression “featherbedding”’ 
may have undesirable connotations in the 
minds of some, the question is whether con- 
tracts such as the one proposed by defend- 
ants are unlawful. Plaintiff has pointed to 
no rule of law or jurisprudence declaring 
them so, and we have found none. The 
Federal Government, it is true, in the so. 
called Lea Act (47 U. S. C. A. 506) has 
undertaken to regulate such contracts with 
respect to Radio Broadcasting, and there 
may be other statutory regulations which 
treat of the subject as applied to limited 
fields, but we know of no general law or 
rule of jurisprudence, Federal or State, 
denouncing them. Defendants’ actions as al- 
leged fall short of being illegal “exactions” 
even under the provisions of the National 
Labor Relations Act. See American News- 
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paper Publishers Ass’n. v. National Labor Re- 
lations Board, 345 U. S. 100, 73 S. Ct. D2; 
97 L. Ed. 852; also National Labor Relations 
Board v. Gamble Enterprises, 345 U. S. 117, 
(aS eet=500).97. ea Bd..864. 


We conclude that in making use of an 
“unfair list” in order to compel plaintiff 
to sign a contract for the hiring of a mini- 
mum number of local musicians and in 
threatening to refuse and in refusing to 
work without such a contract defendants 
have merely exercised their legal right to 
organize, to bargain collectively, to peace- 
fully picket and to refuse to work except 
under conditions satisfactory to themselves, 
and if plaintiff has suffered any damage as 
a result thereof, it is damnum absque injuria. 


[Causing Cancellation of Contracts] 


(b) Plaintiff's petition states no cause of 
action insofar as it alleges that defendants 
have caused others to cancel their contracts 
with plaintiff. See Cust v. Item Company, 
Ltd., 200 La. 515, 8 So, 2d 361; wherein it 
said: 


“But it is now well settled that one 
who is not a party to a contract is not 
liable in damages to one of the parties 
for inducing the other party to breach 
the contract.” 


[Statutory Exemption—Contract Demand 
as “Grievance” | 


(c) The main contention that plaintiff 
makes and to which it devotes almost all 
of its voluminous petition, is that “defend- 
ants have engaged in various conspiracies, 
agreements, contracts and concerted plans 
of action whereby they have formed a com- 
plete monopoly over the services of all 
professional musicians for the sole and 
simple purpose of destroying plaintiff’s 
business”, and plaintiff pitches its case 
squarely on the provisions of the Louis- 
iana Monopoly Law, LSA-R. S. 51:122 et 
seq., which provides in section 122 that: 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce in this 
state is illegal,” 

and which provides in other portions thereof 
for injunctions at the suit of private persons 
(Sec. 129) and triple damages and attorneys’ 
fees to the person injured (Sec. 137). 
Considered as a whole and in detail 
plaintiff's petition discloses that this is 
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simply a dispute over a contemplated con- 
tract of employment of members of the 
Local Union, and hence is a “labor dis- 
pute’. Compare the legislative definitions of 
“labor dispute” found in LSA-R. S. 23 :821(3) 
and in LSA-R. S. 23:862(4). 

Now we find that LSA-R. S. 51:142 
expressly exempts from the coverage of the 
Monopoly Act “any combination of labor- 
ers for the purpose of procuring an increase 
of wages or redress of grievances”. (Em- 
phasis ours . . .) 

To escape the effect of this exemption, 
plaintiff argues that this section was er- 
roneously included in the Revised Statutes 
by the Reporter for the Louisiana Law 
Institute and should be declared null and 
void by this Court or alternatively that 
this Court should find the section inappli- 
cable as the musicians’ union seeks neither 
an increase of wages nor a redress of 
grievances. 


It is unnecessary to consider whether or 
not the Law Institute erred in including 
this section in the Revised Statutes. Suffice 
it to say it was included, it was adopted 
by the Legislature in 1950 and it is the law 
of the State. City of Alexandria v. LaCombe 
220 La. 618, 57 So. 2d 206; State v. Heard, 
223 Mast 2 7 O5aSo07 odie: 


The Newsom (Newsom v. Caldwell & 
McCann, 51 So. 2d 393) and Perkins (Perkins 
v. Brothers of Christian Schools of Lafayette, 
71 So. 2d 400) cases cited by plaintiff in no 
way derogate from the holding in City of 
Alexandria v. LaCombe, supra. 


We find no merit in plaintiff’s argument 
that the purpose of the unions here was 
not for a “redress of grievances”. Obviously 
wherever there is a labor dispute, the pur- 
pose of Labor is to redress what it con- 
siders a grievance. Plaintiff argues that 
it is the one “aggrieved” that the defendants 
have no “grievance” to “redress”. Certainly 
the Courts cannot be called upon first to 
determine which disputant is right (and 
therefore has a valid ‘“‘grievance”’) before 
giving effect to the exemption contained 
in the law. 


While the trial judge did not assign any 
reasons for maintaining the exception of 
no cause of action and dismissing plaintiff’s 
suit, we are of the opinion for the foregoing 
reasons that the judgment is correct. 


Affirmed. 
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Opinion of Attorney General of California. 


Opinion of Stanley Mosk, Attorney General; William T. Chidlaw, Deputy. Opinion 
No. 60-62, December 12, 1960. Requested by Director, Department of Alcoholic Bever- 


age Control. 


California Fair Trade Act 


Commodities Which May Be Fair Traded—Distilled Spirits, Wine and Beer.—Distilled 
spirits, wine and beer can be fair traded only under the Alcoholic Beverage Control Act; 
that act requires fair trading for distilled spirits and wine and, while fair trading of beer 
is optional, it must be done only under that act. 


See Resale Price Fixing—Fair Trade, Vol. 1, 3480.05. 


The Honorable Malcolm E. Harris, Direc- 
tor of the Department of Alcoholic Beverage 
Control, has requested our opinion on the 
following questions: 


1. May alcoholic beverages, and beer in 
particular, be fair traded under the provi- 
sions of California Fair Trade Act, Business 
and Professions Code section 16900, e¢ seq., 
considering the fair trade provisions of the 
Alcoholic Beverage Control Act and depart- 
ment rules relating thereto? 


2. If an alcoholic beverage supplier, and 
in particular a brewer, advertises that his 
product is fair traded under the Fair Trade 
Act, what action may the department take, 
if any, to compel fair trading under the 
Alcoholic Beverage Control Act, or, in the 
alternative, to prevent such advertising? 


3. May a brewer fair trade his product 
when sold in a particular size or type of 
container and sell the same product, not fair 
traded, in another size or type of container? 
For example, may Brewery X sell its X 
brand beer fair traded in 1l-ounce cans, but 
not fair traded in 36-ounce bottles? 


The conclusions may be summarized as 
follows: 

1. Alcoholic beverages may not be fair 
traded under the provisions of the Fair 
Trade Act, Business and Professions Code, 
sections 16900 through 16905. 

2. The department may not compel brew- 
ers to fair trade. However, if a brewer ad- 
vertises a branded beer as fair traded when 
in fact it is not fair traded under the statu- 
tory provisions of the Alcoholic Beverage 
Control Act and regulations adopted pur- 
suant thereto, such an advertisement would 
constitute a violation of California Admini- 
strative Code, Title 4, section 104, relating 
to misleading advertising, such conduct would 
constitute grounds for revocation or suspen- 
sion of his license and criminal prosecution. 
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_3. A brewer may not fair trade his prod- 
uct when sold in a particular size or type 
of container and sell the same product, not fair 
traded, in another size or type of container. 


Analysis 


1. The fair trade contract provisions of 
the Alcoholic Beverage Control Act (herein- 
after referred to as the act), Business and 
Professions Code sections 24750 to 24757 
(all references are to the Business and Pro- 
fessions Code unless otherwise specified), 
apply to the sale or resale of any branded 
alcoholic beverage which is in fair and open 
competition with alcoholic beverages of the 
same general class produced by others. Sec- 
tion 24750 reads as follows: 


“No contract relating to the sale or re- 
sale of any alcoholic beverage which bears, 
or the label or container of which bears, 
the trade-mark brand, or name of the 
producer or owner of the alcoholic bever- 
age and which is in fair and open compe- 
tition with alcoholic beverages of the same 
general class produced by others violates 
any law of this State by reason of either 
of the following provisions which may be 
contained in such contract: 


(a) That the buyer will not resell the 
alcoholic beverage except at the price 
stipulated by the vendor. 


(b) That the producer or vendee of the 
alcoholic beverage require, upon the sale 
of the alcoholic beverage to another, that 
the purchaser agree that he will not in 
turn, resell except at the price stipulated 
by the producer or vendee.” (Italics added.) 


Section 24755 provides as follows: 


“All distilled spirits sold at retail shall be 
and any other alcoholic beverage may be, 
sold pursuant to a contract executed pur- 
suant to this chapter, except that Chapter 
11 shall govern the sale of wine in all 
cases in which that chapter is applicable 
No licensee shall violate any of the provi- 
sions of any such contract.” (Italics added.) 
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California Administrative Code, Title 4, 
section 99, subdivision (a) further provides 
that no manufacturer, manufacturer’s agent, 
wholesaler or rectifier shall sell distilled 
spirits the containers of which bear labels 
stating the brand or name of the owner or 
producer except pursuant to a fair trade 
contract, as provided by sections 24750 to 
24755 of the act. 


The most significant section of the gen- 
eral Fair Trade Act, section 16902, reads, 
in relevant part, as follows: 


“(a) No contract relating to the sale or 
resale of a commodity which bears, or the 
label or container of which bears, the 
trade-mark, brand, or name of the pro- 
ducer or owner of such commodity and 
which is in fair and open competition with 
commodities of the same general class 
produced by others violates any law of 
this State by reason of any of the follow- 
ing provisions which may be contained in 
such contract: 


“(1) That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. 

“(2) That the vendee or producer re- 
quire the person to whom he may resell 
such commodity to agree that he will not, 
in turn, resell except at the price stipulated 
by such vendor or by such vendee. .. .” 


“Commodity” is defined in section 16901 


of the general Fair Trade Act as any sub- 
ject of commerce. 


It is apparent that, in the absence of any 
provision therefor in the act, the general 
Fair Trade Act would be sufficiently all- 
inclusive to encompass alcoholic beverages. 
The question presented then, is whether the 
subsequently adopted fair trade provisions 
of the act provide the exclusive authority for 
fair trading alcoholic beverages. It is con- 
cluded that they do. 

In many respects, the provisions of the act 
are merely restatements, with specificity, of 
the general Fair Trade Act (cf. sections 
24750 and 24751 with section 16902; section 
24752 with section 16904; and section 24753 
with section 16905). There are, however, 
significant differences in the two acts. The 
fair trade provisions of the act, as they re- 
late to distilled spirits, are mandatory (sec- 
tion 24755), whereas the general Fair Trade 
Act provisions are permissive only. A further 
distinction is that, in addition to the civil 
remedies common to both acts, the act pro- 
vides for administrative and criminal sanctions. 
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The act differs from the general Fair 
Trade Act not only in its mandatory fea- 
tures, but also in its purposes and conse- 
quences. As pointed out in the case of Allied 
Properties v. Department of Alcoholic Bev- 
erage Control, [1959 Trane Cases { 69,564], 
53 Cal. 2d: 141, 150: 


“The general Fair Trade Act, although 
designed in part to reduce cutthroat com- 
petition, is primarily intended to protect 
the property rights of producers and whole- 
salers (Max Factor Co. v. Kunsman, 5 Cal. 
2d 445, 462, 55 P. 2d 177), whereas the 
primary purpose of the fair trade provi- 
sions of the Alcoholic Beverage Control 
Act is to promote orderly marketing con- 
ditions and temperance... .” 

Since distilled spirits must be fair traded 
under the act for reasons to be discussed 
later in connection with beer they cannot 
be concurrently fair traded under the gen- 
eral Fair Trade Act. 


Chapter '11 of the act, relating to wine fair 
trade contracts, governs the sale of wine, 
under which no licensee shall sell or resell 
to a retailer or consumer except pursuant to 
an “effective fair trade contract” or an 
“effective price schedule” with certain lim- 
ited exceptions (section 24862). Similarly, 
every wine grower, wholesaler licensed to 
sell wine, wine rectifier and rectifier is re- 
quired to make and file a fair trade contract 
if he owns or controls a brand of wine resold 
to retailers or consumers (section 24866). 
The contents and form of wine fair trade 
contracts are prescribed by section 24869. 
It is apparent also that wine, insofar as fair 
trade contracts are mandatory, must be ex- 
ecuted pursuant to Chapters 10 and 11 of 
the act and cannot, therefore, be concur- 
rently fair traded under the general Fair 
Trade Act. 


[Fair Trading of Beer|\ 

Beer is not required to be fair traded, 
although it may be: (section 24755 and Rule 
99 of Title 4 of the Administrative Code). 
However, once the option to fair trade 
under the act is exercised, then all the ap- 
plicable provisions apply as with distilled 
spirits and wine. 

It would be violative of the legislative 
scheme if a brewer were allowed to fait 
trade under the general Fair Trade Act and 
circumvent the regulations adopted by the 
department. (See, for example, the provi- 
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sions of subsec. (i) of Rule 99 referred to 
hereinabove.) If the two acts were to be 
construed as extending to brewers the option 
of selecting the act under which they might 
fair trade, it would effectively undermine 
the department’s ability to control and regulate 
fair trade contracts of malt beverages. Such 
a construction would mean that the act’s fair 
trade provisions and Rule 99, as they relate 
to beer, are idle duplications and surplusage. 
Such a construction would be in complete 
disregard of the act’s historical background 
as well as its evident objective and purpose. 


Moreover, it is a fundamental principle of 
statutory construction that a specific statute 
relating expressly to a particular subject 
governs and takes precedence over a gen- 
eral broad statute covering the same sub- 
ject matter (Jn re Shull, 23 Cal. 2d 745, 146 
P. 2d 417; Division of Labor Law Enforce- 
ment v. Moroney, 28 Cal. 2d 344, 170 P. 2d 3). 
Since different sanctions and procedures are 
provided for under the act, the two acts are 
not in harmony. The act prevails when it 
conflicts with other more general statutes. 
See A. B. C. Distributing Co. v. Distillers 
Distr. Corp. [1957 TRADE CASEs {] 68,844], 154 
Gal: Apps2d' 75,316. PR 2de7l- 


The Department of Alcoholic Beverage 
Control is a constitutional agency and charged 
by section 22 of Article XX of the Constitu- 
tion and by the act with the enforcement of 
the act. The act is stated to be an exercise 
of the police powers of the state and one of 
its purposes is the promotion of temper- 
ance. It is provided that the act shall be 
liberally construed to insure the accomplish- 
ment of its purposes (section 23001). A 
narrow construction of the act would allow 
a brewer to evade the regulations adopted 
for fair trading alcoholic beverages by per- 
mitting fair trading under the general Fair 
Trade Act would violate the purposes and 
intent of the act. It is concluded, therefore, 
that the provisions of the act provide the 
exclusive procedure and method for the fair 
trading of any alcoholic beverage. 

2. As pointed out heretofore, the depart- 
ment may not compel fair trading of beer. 
However, if a brewer does choose to fair 
trade, he must fair trade in accordance with 
the act and the regulations adopted pursuant 
thereto. Therefore, any advertisement pro- 
claiming malt beverage as fair traded, when 
in fact the brewer has not executed the con- 
tracts pursuant to and in accordance with 
the act, is a false and misleading statement. 
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California Administrative Code, Title 4, 
section 104, provides that “[n]Jo licensee 
with intent, directly or indirectly, to sell alco- 
holic beverages shall make or disseminate, in 
any advertising device any statement with re- 
spect to the price, kind, or type of alcoholic 
beverage sold by such licensee, which is untrue 
or misleading.” (Italics added.) Fair trad- 
ing relates to “price,” and, therefore, such 
an advertisement would violate section 104. 
A violation of a regulation constitutes grounds 
for suspension or revocation of a license. 
(See section 24200(b) of the act and section 
1 of Title 4 of the Administrative Code.) 


The third question presents the question 
of whether a brewer must, if he chooses to 
fair trade his product, sell the product under 
a fair trade contract, irrespective of the size 
or type of container in which it is contained. 
Our conclusion is that he must. 


Section 24750 refers to “any alcoholic bev- 
erage which bears, or the label or container 
of which bears, the trademark, brand, or 
name of the producer or owner of the alco- 
holic beverage. ...” Similarly, section 24755 
refers to “any other alcoholic beverage’ and 
section 24751 refers to “the alcoholic bever- 
age.” In each instance, the item that is fair 
traded is a branded “alcoholic beverage.” 
Beer, of course, is an alcoholic beverage 
(section 23004) and, as such, any branded 
beer may be fair traded. However, no pro- 
vision is made for fair trading a branded 
beer in a particular size or type of con- 
tainer, while simultaneously abstaining from 
fair trading the identical brand contained in 
a different size or type of container. A 
brewer has the option of fair trading a par- 
ticular brand of beer, should he so elect. 
But it is the brand of beer, an alcoholic 
beverage, which is fair traded, not a branded 
beer in a designated size or type of con- 
tainer. If the size or type of container was 
the determinative factor in fair trading malt 
beverages, a brewer could fair trade 11- 
ounce bottles of a brand of beer, for ex- 
ample, and, at the same time, sell 1l-ouncg 
cans of the same brand which were not fair 
traded. This misuse of the fair trade provi- 
sions would violate the spirit of the act and 
induce disorderly marketing conditions in 
contravention of the very purpose of the act. 
(See Allied Properties case, supra.) 


The sections of the act provide solely for 
fair trading branded alcoholic beverages. 
Beer may either be fair traded or not. If 
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a branded beer is fair traded, then that par- 
ticular branded beer must be fair traded re- 
gardless of the size or type of container in 
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may not fair trade his product when sold in 
a particular size or type of container and 
sell the same product, not fair traded, in 


which it is sold. Consequently, a brewer another size or type of container. 


[f 69,964] Bigelow-Sanford Carpet Co., Inc. v. Federal Trade Commission, et al. 


In the United States Court of Appeals for the District of Columbia Circuit. Nos. 
15877 and 15894. Decided March 23, 1961. 
Appeals from the United States District Court for the District of Columbia. Younc- 


DAHL, District Judge. 
Textile Labeling Act 


Basis for Generic Names—Rejection of New Term Based on Structural and Perform- 
ance Characteristics—The Federal Trade Commission properly based its generic names 
for textile fibers on the chemical composition of the various fibers, rather than on struc- 
tural or performance characteristics. Accordingly, full opportunity having been given for 
submission of facts distinguished a proposed new fiber from rayon, and there being no 
abuse of discretion in determining the fiber had the same chemical composition, the pro- 
posed new generic term “polynosic” was properly rejected. 


See Labeling, Vol. 2, J 6749. 


Textiles—Advertising—Performance Characteristics—Combination Name as Protec- 
tion Against Public Rejection.—In ruling that a petition for establishment of a new generic 
term (polynosic) for a fiber was properly rejected, and that the FTC properly determined 
it came within the existing generic term “rayon” (a term referred to by petitioner as 
“detrimental” and “prejudicial”), the court held that petitioner’s rights were fully pro- 
tected, since it was free to advertise the qualities of its product as “polynosic-rayon.” 
(The court noted that counsel for the Federal Trade Commission had agreed to the exist- 
ence of such freedom, in response to questions from the court.) 


See Labeling, Vol. 2, J 6718. 


For the appellant: Mathias F. Correa, with James A. Fowler, Jr., and Eugene F. 


Sikorovsky on brief. 

For the appellees: Frank Q. Nebeker, Assistant U. S. Attorney, with Oliver Gasch, 
U. S. Attorney, and Carl W. Belcher, Assistant U. S. Attorney, on brief; Alan B. Hobbes, 
Assistant General Counsel and Francis C. Mayer, Attorney, also entered appearances for 
Federal Trade Commission; Thomas F. Howder, Attorney, also entered an appearance 
for Federal Trade Commission in No. 15894. 


Affirming 1960 Trade Cases {| 69,637. 
Before Mr. Justice Burton, retired,* and DANAHER and Bastian, Circuit Judges. 


the appellees’ motion for summary judg- 
ment and dismissed the complaint. Appel- 
lant in No. 15894 seeks reversal of that 
order.” 

The Textile Fiber Products Identification 


Act? is intended to protect producers and 
consumers against misbranding and false 


DanaHer, Circuit Judge [Jn full text]: 
The Federal Trade Commission denied ap- 
pellant’s application for the establishment 
of a new generic name “polynosic” for a 
fiber produced by the appellant, and also 
refused to amend the Commission’s defini- 
tion of “rayon.” Appellant thereupon sought 


relief in the District Court which granted 


*Sitting by designation pursuant to 28 
U.S. C. § 294(a). 

1 Appellant also had sought a _ preliminary 
injunction which the District Court denied. 
Bigelow-Sanford Carpet Company, Inc. v. Fed- 
eral Trade Commn. [1960 TRADE CASES 


Trade Regulation Reports 


advertising of the fiber content of textile 


{ 69,637], 182 F. Supp. 212 (D. D. C. 1960). 
Our No. 15877 is an appeal from the order 
there. We consolidated the cases by our order 
of July 28, 1960. 

bates. Walt claw Of is a Cr 


$§ 70-70k (1958). 
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fiber products, as its title states. Section 
7(a) provided that the Act be enforced by 
the Commission under rules, regulations and 
procedure provided for in the Federal Trade 
Commission Act. Section 7(c) specifically 
directed the Commission to make such 
rules and regulations “including the estab- 
lishment of generic names of manufactured 
fibers” as may be necessary and proper for 
the administration and enforcement of the 
Act. 


Accordingly the Commission on February 
10, 1959 gave notice of proposed rule-making 
and public hearing, the latter being set for 
March 10, 1959. Various parties, but not 
the appellant,’ appeared and presented their 
views orally and in writing. All interested 
parties were further permitted to submit in 
writing not later than March 27, 1959, any 
additional statements deemed desirable. As 
of May 20, 1959, the Commission issued its 
rules which were published in the Federal 
Register on June 2, 1959, to become effec- 
tive as of March 3, 1960. The rules applied 
to many if not all manufactured fibers in- 
cluding glass, rubber and metal fibers, as 
well as to rayon, nylon, acrylic and polyester 
fiber.2 Rule 7 in pertinent part reads: 


“Generic Names and Definitions for 


Manufactured Fibers. 


“Pursuant to the provisions of section 
7(c) of the Act. the following generic 
names for manufactured fibers, together 
with their respective definitions, are hereby 
established: 

“(d) Rayon. A manufactured fiber com- 
posed of regenerated cellulose, as well as 
manufactured fibers composed of regen- 
erated cellulose in which substituents 
have replaced not more than 15 per cent 
of the hydrogens of the hydroxyl groups.” * 


As of December 11, 1959, appellant filed 
its application © requesting a public hearing 


>The complaint alleged that appellant about 
August 3, 1959, acquired American rights to 
produce and manufacture a new cellulose fiber, 
the relevant facts as to which had not, on in- 
formation and belief, been presented to the 
Commission at any time before publication of 
the Rules. 

SrLO aC eek oekts 

5 Td. § 303.7. 

® The Commission’s Rule 8 created a proce- 
dure for establishing generic names for manu- 
factured fibers. 

“‘(a) Prior to the marketing or handling of a 
manufactured fiber for which no generic name 
has been established by the Commission, the 
manufacturer or producer thereof shall file a 
written application with the Commission, re- 
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$$ 303.1-303.45 (1960). 


Court Decisions 
Bigelow-Sanford Carpet Co., Inc. v. FTC 


Number 180—60 
3-31-61 


at which appellant might be afforded an 
opportunity to submit proof in support of 
its prayer for the establishment of a generic 
name for its fiber, polynosic. By a supple- 
mental application * of January 15, 1960, ap- 
pellant requested a hearing before the full 
Commission and an opportunity to present 
oral argument. 


On February 8, 1960, within the 60 days 
provided in Rule 8, the Commission after 
giving “full consideration to the information 
set forth” in the appellant’s application,* 
denied relief. The candidate fiber was a 
“manufactured cellulosic fiber with a fine 
and stable microfibrillar structure,” appel- 
lant’s proposed definition had stated in part. 
The Commission determined that appellant’s 
fiber was reconstituted cellulose and that its 
chemical composition is identical to that of 
natural and manufactured cellulosic fibers, 
as the application and exhibits had shown. 
“Regenerated cellulosic fiber being rayon, 
it therefore follows that polynosic fiber and 
rayon are of identical chemical composition 
or, in other words, contain the same fiber- 
forming substance.” 


[Refusal to Establish New Generic Name] 


Appellant had claimed polynosic possessed 
distinguishing properties and other differ- 
ences from rayon, particularly deriving from 
the fact that the chain length of the mole- 
cules in its candidate fiber was approxi- 
mately twice the average chain length of 
rayon molecules. All such factors the Com- 
mission deemed immaterial since “similarly 
substantial variations in molecular chain 
lengths prevail among various rayons now 
commercially produced.” 


The Commission likewise rejected claims 
that asserted dissimilarities with respect to 
microscopic structure and performance char- 
acteristics between the candidate fiber and 


questing the establishment of a generic name 
for such fibers haw 
cd * a 

“(b) Upon receipt of the application, the 
Commission will, within sixty (60) days, 
either deny the application or assign to the 
fiber a symbol for temporary use dur- 
ing further consideration of such application.”’ 
(Emphasis supplied.) 16C. F. R. § 303.8 (1960). 

7It was further alleged that the new fiber was 
in commercial production in Europe, marketed 
under the name ‘‘polynosique.”’ 

8 Appended to the application were detailed 
exhibits explaining the technology, photographs, 
test methods and other scientific data concern- 
ing polynosic. 
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rayon would or should constitute adequate 
bases for the establishment of the generic 
name polynosic. Under the rules, the Com- 
mussion concluded, appellant was still en- 
titled to make representations, if warranted 
by the facts, as to differences in or superior- 
ity of the candidate fiber over others in the 
same generic category. Appellant was thus 
“fully protected.” 


The Commission determined, in effect, 
that, even recognizing appellant’s claims as 
to performance characteristics, physical prop- 
erties and other advantages attributable by 
appellant to polynosic, the fiber-forming 
substance of appellant’s candidate fiber was 
regenerated cellulose, and the fiber there- 
fore was generically rayon. 


The application on its face informed the 
Commission sufficiently ® for that determina- 
tion just as it failed to present an adequate 
showing of necessity under Rule 8 for the 
eStablishment of a new generic name or of 
a need for public hearing or oral argument 
to that end. In short, the Commission found 
that “polynosic” fell within the category of 
rayon, as defined in Rule 7(d) just as all 
definitions and generic names had been 
formulated “with emphasis on the identity 
of the respective fiber-forming substances 
of each of the fibers considered.” 


[Basis for Generic Names| 


We have concluded that the Commis- 
sion’s promulgation of the rules was ex- 
pressly authorized by the Act; the adoption 
of generic names for the various manufac- 
tured fibers was specifically commanded by 
Congress; and the Commission’s rule-making 
procedures conformed to the requirements 
of the Administrative Procedure Act.” That 
the Commission utilized as its basic criterion 
the chemical composition of the various 
fibers has not been shown to be unreason- 
able, and on the contrary, the exercise of 
the Commission’s judgment in this respect 


® Rarely could an applicant be expected to 
supply more complete documentation of and 
information respecting its claims than had here 
been submitted to the Commission. 

10 Without a showing of prejudice in any re- 
spect. appellant argues that the Commission in 
adopting the rules failed to announce a ‘‘con- 
cise general statement of their basis and pur- 
pose,’’ (5 U. S. C. § 1003(b) (1958)). Congress 
in the Act had specified its purposes in seeking 
fiber identification with generic categories the 
basis for administration of the Act. This Com- 
mission was here executing an express Con- 
gressional command. Moreover, reflecting the 
Congressional intention, the rules clearly and 
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is well within the wide latitude with which 
the Commission is invested. As to matters 
entrusted to its administration, “Its expert 
opinion is entitled to great weight in the 
reviewing courts.” ™ 


We are persuaded that appellant can not 
seriously attack the Commission’s definition 
of rayon. Its complaint rather stems from 
the Commission’s conclusion (a) that poly- 
nosic is generally rayon, and therefore (b) 
that appellant is not entitled to a new gen- 
eric term for its fiber. “Rayon,” it is argued, 
lacks public acceptance. Its performance 
characteristics are inferior to those of poly- 
nosic, the chemical! composition of which is 
identical with that of all natural and manu- 
factured cellulosic fibers but with differ- 
ences in structure. Polynosic fibers, for 
example, possess a molecular chain length 
almost twice that of rayon. Polynosic has 
greater dry rupture tenacity, dimensional 
stability (thus reducing shrinkage), superior 
crease resistance and wet elastic recovery, 
unimpaired tearing strength and_ tensile 
properties, satisfactory mercerization capacity, 
gzood “feel” and amenabilitv to a wide range 
of dye-stuffs. All such properties” distin- 
guish polynosic from “rayon” with which 
appellant’s fiber should not be assimilated, 
appellant urges. 


Although all such data had been pre- 
sented to the Commission, appellant’s brief 
tells us the “major error, in requiring the 
use of the prejudicial name ‘rayon’ for 
plaintiff’s fiber, was the failure to consider 
the facts and see whether the purpose of 
the Act would be served by establishing the 
new name ‘polynosic.’” Again, the “basic 
question before the court is whether it was 
reasonable for the Commission to insist 
upon applying a detrimental name to a new 
fiber the Commission knew nothing about, 
when in fact that fiber is ‘a new and differ- 
ent fiber with qualities greatly superior to 
the old rayon fiber,’ ” 


unmistakably recite their source, basis and pur- 
pose, thus providing ample notice to all affected 
by them and meeting fully the objective of 
§ 1003(b). Cf. Owensboro on the Air v. United 
States, 104 U. S. App. D. C. 391, 397, 262 F. 2d 
702, 708 (1958), cert. denied, 360 U. S. 911 (1959). 

1 Siegel Co. v. Trade Comm’n [1946-1947 
TRADE CASES { 57,451], 327 U. S. 608, 614 
(1946); and see Pacific States Co. v. White, 296 
U. S. 176. 186 (1935). 

12 Appellant’s application fully informed the 
Commission in all the foregoing respects—and 
others—with important and detailed analysis 
and explanation. 
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[Performance Labeling—Public Acceptance] 


We fail to find arbitrary and unreason- 
able the Commission’s rejection of appel- 
lant’s Rule 8" application. The “facts” were 
fully presented, indeed no showing is made 
to us** as to additional or different facts 
which might have produced a reversal of 
the Commission’s evaluation of the record 
before it. The appellant’s application had 
recited the long history of Commission 
study of rayon of which the Commission, 
naturally, was well aware.” The applica- 
tion further pointed out that performance 
labeling had been rejected by Congress as 
not practicable and that the fiber identifica- 
tion method had been adopted. “The con- 
sumer is not interested in the chemical 
composition as such,’ the Commission was 
informed. In that context, and against the 
background we have noted, the Commis- 
sion may have decided that the proposed 
definition of polynosic added little to what 
the public might need to know. The Com- 
mission may have thought the appellant 
sought a definition which would describe 
only the candidate fiber—and thus promote, 
rather than diminish confusion, in a highly 
controversial field. In short, the Commis- 
sion had been commanded to exercise its 
judgment in the establishment of each of 
some 16 generic categories. 


Appellant had asked the Commission to 
define polynosic as 


“A manufactured cellulosic fiber with 
a fine and stable microfibrillar structure 
which is resistant to the action of 8% 
sodium hydroxide solution down to 0° C., 
which structure results in a minimum wet 
strength of 2.2 grams per denier, and a 
wet elongation of less than 3.5% at a 
stress of 0.5 grams per denier.” 


18 Supra note 6. 

4 Appellant’s vice-president’s affidavit in sup- 
port of appellant’s motion for a preliminary 
‘injunction submitted new matter as to appel- 
lant’s use of its trade name ‘‘Zantrel’’ as ap- 
plied to polynosic, and other commercial data 
which do not affect our inquiry. Judge Young- 
dahl’s findings, though broadly stated, support 
his denial of the requested injunction. And 
see his opinion. supra note 1, and his opinion 
in Courtaulds (Alabama) Inc. v. Kintner, [1960 
TRADE CASES f 69,636], 182 F. Supp. 207 
(D. D. C. 1960). 

1% The Commission's expertise with reference 
to possibly fraudulent and deceptive advertising 
and unfair competition in the whole broad fab- 
ric field has been developed over many years, 
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The Commission, reasonably we think, de- 
clined to adopt that definition. 


[ Advertising—Performance Characteristics 
—Combination Name} 


We are not persuaded that it was “apply- 
ing a detrimental name to a new fiber” it 
“knew nothing about.” The performance 
characteristics and differences in microscopic 
structure had been fully explained. That 
they contributed to yield a highly useful and 
improved fiber, we do not doubt, and we 
perceive no suggestion that the Commission 
failed so to recognize. Indeed, responding 
to questions by the court, Commission coun- 
sel quite properly agreed that appellant is 
free to advertise the qualities of its product 
as polynosic-rayon. The advantageous char- 


‘acteristics and properties asserted for the 


fiber, so identified, may readily constitute 
the basis for consumer appeal. The Com- 
mission itself in denying relief observed: 
“Under the above-mentioned Rules and 
Regulations, a seller’s right to make repre- 
sentations warranted by the true facts as 
to differences in or superiority of his fiber 
over others in the same generic category is 
fully protected.” We agree. 


The inquiry before the Commission was 
related by the Act itself to a definition of 
“textile fiber product’ * and the establish- 
ment of generic names of manufactured 
fibers.” Both Congress and the Commis- 
sion had clearly recognized that the purposes 
of the Act were best to be served on the 
basis of identification of the manufactured 
fibers through generic names as established 
in Rule 7, properly issued as we have seen. 
The Commission had exercised that judg- 
ment which the Act specifically commanded 
be applied.* Since in our view the Commis- 


from, e.g., Federal Trade Comm. v. Winsted 
Co., 258 U. S. 483 (1922), down to Siegel Co. v. 
Trade Comm’n, supra note 11. 

16 § 2(h)(1), 72 Stat. 1717; we do not discuss 
“‘fabric’’ as there defined for appellant tells us 
it has no control over labeling, once it sells 
the fiber. 

aU Sei (C) Mantas tate 1721, and ‘“‘fiber’’ had al- 
ready been defined in the Act as ‘‘a unit of 
matter which is capable of being spun 5 
and which is the basic structural element of 
textile products.”” § 2(b), 72 Stat. 1717. 

1% Compare Wool Products Labeling Act of 
1939, 15 U. S. C. § 68d (1958); Fur Products 
Labeling Act, 15 U. S. C. § 69f (1958): and 
peed Fabrics “Act, 15°U:°S) CG’ § 1194 

) 
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Journapak Corp. v. Bair 

sion might properly conclude that appel- 

lant’s candidate fiber came within the defini- 

tion of “rayon,” there was no error in the 

Commission’s denial of appellant’s application. 


The District Court’s orders with respect 
thereto are affirmed. 


[69,965] The Journapak Corp. v. Stanley G. Bair, et al.; The Journapak Corp. v. 
James M. Goff. 


In the United States District Court for the Southern District of New York. Civ. Nos. 
4658/60 and 228/61, respectively. Filed March 10, 1961. 


Sherman Act 

Private Enforcement—Consolidation of Actions—Dissimilarity of Claims.—A District 
Court refused to permit consolidation of claims (one filed in Federal court, alleging viola- 
tion of the antitrust laws and the other originally in a state court, alleging conspiracy and 
diversion of business) and a consolidated complaint, on the grounds that even if the court 
did have the power to order filing of a consolidated complaint (as to which it expressed 
doubt) it would not do so where the violations alleged were distinct, at least before clarification 
of the issues through further pleadings which might develop a closer relationship in issues. 
Moreover, examination of the proposed consolidated complaint indicated it would be based on 


the tort claims pleaded initially in the state court, rather than on the antitrust claims. 
See Private Enforcement and Procedure, Vol. 2, J 9013.425. 
For the plaintiff: Brinsmade and Schafrann, New York, N. Y. 


For the defendants: Rosenman, Goldmark, Colin & Kaye, New York, N. Y., for 
Stanley G. Bair; Rosenman, Colin, Kaye, Petschek and Freund, New York, N. Y., for 
James M. Goff; and Charles M. Siegfried, for Max M. Rubin. 


Memorandum 


Dawson, District Judge [Jn full text]: 
This is a motion for an order (a) consoli- 
dating the above-named actions, (b) grant- 
ing leave to plaintiff to serve proposed 
amended complaint and (c) staying the tak- 
ing of a deposition noticed by defendant 
Goff until the depositions noticed by plain- 
tiff have been completed. 


The first of these actions (hereinafter 
called the “Bair action’) was commenced 
on November 28, 1960. The complaint in 
this action alleges a cause of action under 
the antitrust laws. The second action 
(hereinafter called the “Goff action”) was 
started on December 15, 1960, in the Su- 
preme Court of the State of New York and 
thereafter removed by the defendant to this 
court, This action does not allege a breach 
of the antitrust laws but alleges damages 
arising from a conspiracy to divert busi- 
ness from the plaintiff to competing com- 
panies controlled by defendant Bair. 


Plaintiff now seeks to consolidate these 
two actions and to merge the actions into 
one under a new complaint. 

Rule 42(a) of the Rules of Civil Pro- 
cedure provides: 
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“(a) Consolidation. When actions in- 
volving a common question of law or fact 
are pending before the court, it may order 
a joint hearing or trial of any or all the 
matters in issue in the actions; it may 
order all the actions consolidated; and it 
may make such orders concerning pro- 
ceedings therein as may tend to avoid 
unnecessary costs or delay.” 


As the United States Supreme Court in- 
dicated in Johnson v. Manhattan Railway Co., 
289 U.S. 479 (1933), this rule (or the stat- 
ute which preceded it, which the Supreme 
Court was considering) provides for con- 
solidation “as a matter of convenience and 
economy in administration but does not 
merge the suits into a single cause, or 
change the rights of the parties, or make 
those who are parties in one suit parties in 
another.” 

An examination of the complaints in these 
two actions wouid indicate that the claims 
against the defendants in the one action 
are entirely different from those against the 
defendant in the other action. While cer- 
tain facts are common to both actions, the 
actions themselves are essentially different. 
The moving party has not shown that con- 
solidation would result in convenience or 
economy in administration. 
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These cases have newly been instituted. 
There have been no pretrial procedures, ap- 
parently. In the Bair action, Bair and 
Unity Railway Supply Company have moved 
to set aside the purported service of process 
on them and pursuant to stipulation that 
motion was adjourned, to be restored upon 
completion of depositions limited to the 
question of jurisdiction. It may be that 
after the jurisdictional issues are decided, 
pretrial discovery proceedings have been 
completed and pretrial conferences held that 
sufficient community of facts will be found 
to warrant consolidating these actions for 
trial, At the present time the Court sees 
no basis for consolidating an antitrust ac- 
tion with the Goff action. 


Nor should the plaintiff, after bringing 
two suits on two separate complaints, be al- 
lowed, under the guise of consolidation, to 
scrap those complaints and serve a new 
complaint. It is doubtful whether this 
Court is invested with power to order a 
consolidated complaint. National Nut Co. 
v. Susu Nut Co., 61 F. Supp. 86 (N. D. IIl. 
1945). 


“The causes although consolidated pre- 
serve their separate identity and the plead- 
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ings in one case cannot be made the 
pleadings in the other. The rights of 
the parties will be determined upon the 
pleadings, proofs and proceedings in each 


CaSen aC eaapacs: 
See MacAlister v. Guterma, 263 F. 2d 65 (2d 
Cir. 1958). 


“But while the district courts are in- 
vested with power to consolidate actions 
for all purposes they have no such 
authority to order a consolidated com- 
seth as requested by appellant.” Jd. at 
p. 69. 


The proposed amended complaint at- 
tached to the motton papers shows that the 
charge which plaintiff seeks to litigate in 
this court against all the defendants is not 
the alleged antitrust violations but rather 


_the tort claims pleaded in the Goff action— 


which were not the claims pleaded in the 
antitrust allegations. 

Defendant Goff is not a party to the Bair 
action. Plaintiff seeks to deprive Goff of 
his right to proceed with the depositions 
which he has noticed. No good cause for 
such deprivation of Goff’s rights is given. 

The motion is denied in its entirety. So 
ordered. 


[| 69,966] Continental Ore Co., a partnership; and Henry J. Leir, Erna D. Leir, 
Lina Schloss, as individuals and as partners under the trade name and style of Continental 
Ore Co. v. Union Carbide and Carbon Corp., United States Vanadium Corp., Electro 
Metallurgical Co., Electro Metallurgical Sales Corp., Electro Metallurgical Co. of Canada, 
Limited, and Vanadium Corp. of America. 


In the United States Court of Appeals for the Ninth Circuit. No. 16,149. Dated 
March 22, 1961. 


Appeal from the United States District Court for the Northern District of California, 
Southern Division. Vaucut, District Judge. Affirmed. 


Sherman Act 


Combination and Conspiracy—Withholding of Materials—Alternative Sources of Sup- 
ply—Sales by Complainant.—A corporation which charged defendants with having ex- 
cluded it from the vanadium market by withholding raw materials (oxide) from a company 
with which it had executed a manufacturing contract, so that that company eventually 
cancelled the contract, failed to establish any causal relation between the cancellation of 
the contract and acts of the defendants. During the years in issue, plaintiff sold oxide to 
third parties, the contracting corporation rejected arrangements with two companies 
offering oxide, and plaintiff merely sought offers to sell from one of the defendants making 
no offers to buy; in the final year, no offers to buy were made, and the contracting com- 
pany was unable to take one shipment of oxide from an independent source because of a 
fire in its ferro department. Plaintiff having failed to establish an offer to buy and a 
refusal to deal in the terminal year of the contract, a jury could not have found that the 
defendants’ refusal to deal caused the failure of the venture. Similarly, plaintiff could not 
argue that a venture involving production of a vanadium compound had failed because of 
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defendants’ refusal to deal, where plaintiff had on several occasions refused to purchase 
oxide (in one instance, inability to use the oxide in the form offered might have been due 
to plaintiff’s sale of a processing plant, the court suggested). 


See Combinations and Conspiracies, Vol. 1, § 2005.785; Private Enforcement and 
Procedure, Vol. 2, | 9012.500. 


Combinations and Conspiracies—Refusal to Deal—Corporation Acting as Agent of 
Government.—Even though loss of a vanadium compound business might have been 
caused by defendants’ interference with Canadian buyers through a Canadian corporation 
(named as a defendant), that corporation was the sole agent of the Canadian government 
for importation of vanadium oxide, so that the alleged acts of the defendants involved 
attempts to influence the Canadian corporation through its agent, hence were outside the 
scope of the Sherman Act. 


See Combinations and Conspiracies, 
Procedure, Vol. 2, J 9006. 


For the appellants: Joseph L. Akioto, Maxwell Keith, Richard Saveri and G. 
eae Bertain, Jr., San Francisco, Cal, and Cadwalader, Wickersham & Taft, New 
otkaN. 2Yr 


For the appellees: Herbert W. Clark, Richard J. Archer and Girvin Peck, San 
Francisco, Cal., and Morrison, Foerster, Holloway, Shuman & Clark, of counsel for Union 
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Before Merritt and Macruper, Circuit Judges, and Sotomon, District Judge. 


Macruper, Circuit Judge [In full text]: 
Plaintiffs filed in the court below a treble 
damage antitrust complaint against defend- 
ants. Plaintiffs, a partnership and the part- 
ners in it suing individually, are the successors 
in interest to a family corporation known as 
Continental Ore Corporation. Both the plain- 
tiff partnership, Continental Ore Company, 
and the previous corporation will be re- 
ferred to as Continental. 


The guiding light in Continental has been 
and still is the plaintiff Henry J. Leir. Leir 
was born in Germany and entered the ore 
and metal business there. His enterprises 
in Germany involved for the most part the 
purchase of raw materials for metal pro- 
ducers and the sale of their finished prod- 
ucts. Upon Hitler’s rise to power Leir 
moved to Luxembourg, where he formed a 
company known as Société Anonyme des 
Minerais. This corporation subsequently en- 
tered into a joint venture with the Société 
d’Electro-Chimie de Brignoud, a French 
company otherwise known as Fredet-Kuhl- 
mann, Brignoud undertook to install equip- 
ment for the production of ferro-vanadium 
and other alloys by a process known as the 
alumino-thermic method; Minerais supplied 
the raw materials, and the profits were split 
evenly. In 1938 Leir moved again, this time 
to the United States. He organized the 
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Continental Ore Corporation in 1939 under 
the laws of the State of New York. 


The defendants named in the complaint 
are Union Carbide and Carbon Corporation, 
a New York corporation, United States 
Vanadium Corporation, a Delaware corpo- 
ration, Electro Metallurgical Company, a 
West Virginia corporation, Electro Metal- 
lurgical Sales Corporation, a New York 
corporation, Electro Metallurgical Company 
of Canada, Ltd., a Canadian corporation, 
and Vanadium Corporation of America, a 
Delaware corporation, Several other per- 
sons, whose names were unknown to the 
plaintiffs, were listed as Doe defendants. 


[Charge of Exclusion from 
Vanadium Market} 

The complaint states that, by means of 
a combination and conspiracy in violation 
of §§ 1 and 2 of the Sherman Act, 15 U. S.C. 
§§ 1 and 2, defendants eliminated the plain- 
tiffs and their predecessor in interest, the 
Continental Ore Corporation, hereinafter 
included in the term plaintiffs, from the 
business of producing, selling and distribut- 
ing vanadium oxide and ferro-vanadium. 
Plaintiffs claim that they made several forays 
into the vanadium industry, sometimes ap- 
proaching the brink of success, other times 
not getting quite so far, Their inability to 
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reach the desired goal in any of their vari- 
ous vanadium undertakings is the gist of 
their complaint. They ascribe their failures 
to defendants’ alleged unlawful course of 
conduct. 


Vanadium is a rare metallic element found 
for the most part in carnotite and roscolite 
ores. These vanadium-bearing ores are taken 
from the mines to the mills where they are 
“crushed,” “roasted” and “leached” to form 
a substance called red cake. The red cake 
is then fused into a black oxide, which is 
called vanadium oxide, vanadic acid, vana- 
dium pentoxide, or V2O;, This oxide is 
is then converted into ferro-vanadium through 
the application of great heat either by means 
of an electric furnace or by the alumino- 
thermic process. The ferro-vanadium thus 
produced is used by steel makers in the 
steel bath to add toughness and tensile 
strength to the steel. 


According to the complaint, the defend- 
ants frustrated the plaintiffs’ sallies into the 
vanadium field in five particulars: 


(1) In 1938 Leir negotiated a contract 
between Apex Smelting Company of Chi- 
cago (hereinafter “Apex”) and Société 
d’Electro-Chimie de Brignoud, the French 
corporation. Subsequently the plaintiffs were 
assigned one half of Brignoud’s interest un- 
der the contract. The agreement provided 
that Apex was to build and operate a ferro- 
vanadium plant, using Brignoud’s alumino- 
thermic method of conversion. Brignoud 
was to contribute the secrets of this process 
as its part of the project. Since the profits 
were to be divided equally between the two 
signatories to the agreement, the plaintiffs, 
as a result of the assignment to them, be- 
came entitled to one quarter of the profits 
realized from the arrangement. Plaintiffs 
were also appointed exclusive sales agents 
throughout most of the United States for 
the ferro-vanadium to be manufactured by 
Apex. 


Production under this agreement was 
not actually begun by Apex until April, 
1940. The agreement was terminated by 
Apex in the spring of 1942. According to the 
complaint, Apex ceased operations in ferro- 
vanadium and canceled the aforesaid agree- 
ment because a sufficient supply of oxide 
could not be obtained, this being attributed 
to defendants’ antitrust violations. More 
specifically, in pursuance of their illegal 
combination and conspiracy, defendants were 
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said to have refused to sell enough oxide 
to Apex and also to have prevented Apex 
from acquiring the necessary quantities of 
raw materials from other suppliers. 


(2) In 1942, after the termination of the 
unfortunate Apex joint venture, the plain- 
tiffs transformed rented premises on Long 
Island, New York, and there packaged a 
vanadium comipound made up of vanadium 
oxide and small amounts of other materials. 
This compound, which was sold under the 
trade name Van-Ex, was designed for direct 
use in the steel bath where it could be con- 
verted into ferro-vanadium and mixed into 
the steel in one operation, thereby obviating 
the need to produce ferro-vanadium by a 
separate procedure. In 1944 the sale of 
Van-Ex was discontinued because, accord- 
ing to plaintiffs’ allegations, defendants’ anti- 
trust violations precluded the acquisition of 
sufficient oxide and ore. It is claimed that 
defendants refused to sell to the plaintiffs 
and prevented their securing raw materials 
elsewhere. 


(3) During 1942 the plaintiffs sold sub- 
stantial quantities of ferro-vanadium, appar- 
ently produced by Apex, and of Van-Ex to 
a Canadian company, Atlas Steels, Ltd. 
These sales ceased during 1943 because, as 
alleged, defendants agreed with Electro 
Metallurgical Company of Canada, Ltd., a 
wholly owned subsidiary of defendant Union 
Carbide, and the wartime agent of the 
Canadian Government for the purchase and 
allocation of vanadium products to Canadian 
steel firms, to eliminate Continental from 
the Canadian market. Pursuant to the 
agreement Electro Metallurgical Company 
of Canada refused, while exercising its pow- 
ers aS an agent of the Canadian Govern- 
ment, to purchase for and allocate to Cana- 
dian steel makers vanadium products made 
by the plaintiffs. 


(4) During 1943, by theats of reprisals 
defendants allegedly forced the termination 
of contractual negotiations between Climax 
Molybdenum Corporation and the plaintiffs. 


(5) In 1944 plaintiffs and Imperial Paper 
& Color Corporation entered into a contract 
much like the Apex arrangement above 
described, but providing in addition for the 
milling of oxide from vanadium ore, Im- 
perial abandoned this contract before the 
production stage was ever reached because, 
according to the allegations, neither Im- 
perial nor Continental was able to secure 
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either ore or oxide with which to work as 
a consequence of defendants’ refusal to sell 
supplies to them and of their actions which 
precluded the purchase of the same from 
other persons, 


These five particulars by which defend- 
ants’ alleged monopoly was purportedly fur- 
thered at Continental’s expense are given 
as the reason for plaintifis’ assertion that 
after 1944 they could no longer operate 
profitably in the vanadium business. The 
complaint does not recite any particular 
activities by the defendants against the plain- 
tiffs after 1944. In summary, plaintiffs com- 
plain that defendants conspired and combined 
to monopolize the production and sale of 
vanadium oxide and ferro-vanadium; that 
in pursuance of this monopolistic scheme 
defendants refused to supply vanadium oxide 
to the plaintiffs to carry on the business of 
producing ferro-vanadium; that defendants 
similarly refused~to sell to plaintiffs suffi- 
cient vanadium oxide to continue the busi- 
ness of processing, packaging and selling 
Van-Ex; and that, in the course of their 
unlawful monopolistic conspiracy, defend- 
ants coerced the defection of one of plain- 
tiffs’ Canadian customers for ferro-vanadium 
and Van-Ex, namely, Atlas Steels, Ltd.; 
and moreover that defendants defeated the 
efforts by plaintiffs to enter into a success- 
ful arrangement with Climax Molybdenum 
Company for the production of ferro-vana- 
dium. The complaint states that, owing to 
all this, 

“Plaintiffs have lost business; the value 
of their trade-marks has been diminished; 
markets and customers which they have 
obtained in open competition with de- 
fendants have been taken away from 
them; their investments have been lost; 
the good will attaching to the business 
of Continental has been impaired—all to 
the damage of plaintiffs in the sum of 
Five Hundred Twenty-Eight Thousand 
Dollars ($528,000).” 

This amount the plaintiffs estimate they 
would have made from their various vana- 
dium ventures had not the defendants com- 
mitted the above listed acts as part of their 
unlawful conspiracy. 


[Ultimate Judgment as Subject of Review] 

At the conclusion of the plaintiffs’ case, 
and also when all the evidence was in, de- 
fendants moved for a directed verdict on 
the ground that there was insufficient evi- 
dence to establish the plaintiffs’ claim to 
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relief. The court took the motion under 
advisement but submitted the case to the 
jury, which reported a verdict for the de- 
fendants, with which verdict the trial judge 
noted his concurrence, Pursuant to this 
verdict the trial judge, on June 25, 1958, 
entered his judgment stating that “the plain- 
tiffs take nothing by their complaint and 
that the same be dismissed and that the 
defendants have judgment on the verdict 
against the plaintiffs”, It is this judgment 
which is now before us on appeal by the 
unsuccessful plaintiffs. 


An appellate court reviews judgments, not 
the reasons which may be given in their 
support, It is only common sense that if, 
on the record before us, we determine that 
the judgment is correct, it should be af- 
firmed, regardless of the correctness of the 
reasons which may be given to support it. 
Suppose that the trial judge had decided to 
direct a verdict for the defendants. He 
would, in that event, have entered a judg- 
ment to the same effect as the one under 
review. If we conclude that the trial judge 
should have granted defendants’ motion 
for a directed verdict, we should affirm the 
judgment as rendered, whatever errors ap- 
pellants may convince us were made by the 
judge during the trial. 


This proposition is well settled on the 
authorities. See United States v. American 
Railway Express Co., 265 U. S. 425, 435 
(1924); Stroud v. Benson, 254 F. 2d 448, 451 
(C. A. 4th, 1958); Lady Nelson, Ltd. v. 
Creole Petroleum Corp., C. A. 2d, decided 
January 19, 1961. We think that the Fifth 
Circuit was quite wrong in Thurber Corp. v. 
Fairchild Motor Corp., 269 F. 2d 841 (1959), 
in holding that the foregoing rule was re- 
quired to be modified or rendered inappli- 
cable by the reasoning of the Supreme 
Court in Cone v. West Virginia Pulp & 
Paper Co., 330 U. S. 212 (1947). This last- 
named case dealt with quite a different situa- 
tion, namely, the power of an appellate 
court upon reversal of the district court 
where the losing party below had not moved 
for a judgment n.o.v. or, in the alternative, 
for a new trial, as provided in Rule 50(b) 
F. R. C. P. In the present case we propose 
to affirm the judgment of the district court. 
As late as 1957 the Supreme Court said, in 
Jaffke v. Dunham, 352 U.S. 280, 281 (1957), 
that, “A successful party in the District 
Court may sustain its judgment on any 
ground that finds support in the record,” 
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without any suggestion that this statement 
had to be modified to meet the reasoning of 
Cone v. West Virginia Pulp & Paper Co., 
supra. 

In fact, in the situation presented we do 
not see how we could do otherwise than 
affirm the judgment under review if we 
would obey the commands of 28 U. S. C. 
§ 2111 and Rule 61 F. R. C. P. If we con- 
clude that the trial judge should have granted 
defendants’ motion for a directed verdict, it 
is not apparent how any alleged error at 
the trial could be deemed to “affect the sub- 
stantial rights of the parties’ within the 
meaning of both 28 U. S. C. §2111 and 
Rule 61. In reaching our decision we shall 
look not only at all the evidence admitted 
by the trial judge, but also at all the evi- 


dence offered by plaintiffs but excluded - 


helow. 


[Essentials for Recovery by Plaintiff] 


In a treble damage action under 15 U. S. C. 
§ 15, it is clear that the plaintiff, in order 
to make out a claim on which recovery 
might be had, has the burden of proof to 
establish the following elements of his case: 
(1) That the defendant has violated the 
antitrust laws; (2) that plaintiff has suffered 
an injury to his business or property sus- 
ceptible of being described with some degree 
of certainty in terms of money damages; 
and (3) that a causal connection exists be- 
tween the defendant’s wrongdoing and the 
plaintiff's loss. See, generally, Comment, 61 
Yale L. J. 1010, 1011-28 (1952). Although in 
the instant case the defendants challenged 
the sufficiency of the evidence as to the 
three elements of the plaintiffs’ case, we 
shall first direct our analysis to the third 
element, the sufficiency of the evidence as 
to causation, because defendants’ strongest 
argument seems to us to apply here.. Of 
course, a failure by the plaintiffs to prove 
any one of the three elements of their case 
would require the trial judge to direct a 
verdict for the defendants. 


[Causal Relationship) 


For present purposes we shall assume 
that the evidence was adequate to support a 
jury finding that the defendants committed 
the violations of the Sherman Act claimed, 
and that the defendants did the acts men- 
tioned as part of a plan to monopolize the 
marketing of ferro-vanadium. Our problem 
is to determine whether or not the evidence 
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could have justified jury findings that de- 
fendants’ alleged illegal acts were in fact the 
cause of the plaintiffs’ failure in various ad- 
ventures into the business of producing and 
selling ferro-vanadium and Van-Ex. We 
have come to the conclusion that the evi- 
dence offered by the plaintiffs was insuff- 
cient to justify a jury verdict that this 
necessary causal relation existed, and therefore 
that the trial judge should have directed a 
verdict for the defendants. 


As the First Circuit recognized in Momand 
v, Universal Film Exchanges, Inc. [1948- 
1949 Trape Cases { 62,360], 172 F. 2d 37, 
42-43 (1948): > 

“The degree of certainty required of a 
plaintiff in proving causation of damage 
is necessarily elastic. It varies with the 
nature of the case. Particularly in an anti- 

trust suit, covering as it must many im- 

ponderables, rigid standards of precise 

proof would make a plaintiff's task prac- 
tically hopeless. 


“To sum up: It is well appreciated that 

a plaintiff has a difficult task in anti-trust 
suit and that adherence to strict require- 
ments of proof as to exact quantity of 
damage may deprive him of the sub- 
stance of his rights. The law has gone 
far to ease that burden by permitting 
proof of losses which border on the specu- 
lative, in order to implement the policy 
of the anti-trust laws. But a fair degree 
of certainty is still essential to show the 
causative relation of defendants’ miscon- 
duct and plaintiff’s injury.” 

No doubt, a plaintiff’s difficulties of proof 
may be somewhat mitigated by a rule much 
akin to the doctrine of res ipsa loqutur: 
where the plaintiff proves a loss, and a 
violation by defendant of the antitrust laws 
of such a nature as to be likely to cause 
that type of loss, there are cases which say 
that the jury, as the trier of the facts, must 
be permitted to draw from this circumstan- 
tial evidence the inference that the neces- 
sary causal relation exists. Bigelow v. RKO 
Radio Pictures, Inc. [1946-1947 Trane CAsEs 
1 57,445], 327 U. S. 251 (1946). See also 
Eastman Kodak Company of New York v. 
Southern Photo Materials Co., 273 U. S. 359 
(1927); Story Parchment Co. v. Paterson 
Parchment Paper Co., 282 U. S. 555 (1931). 
See Martin v. Herzog, 228 N. Y. 164, 170-71, 
126 N. E. 814, 816 (1920). 

But we are not sure that Bigelow v. RKO 
Pictures, Inc., supra, is applicable in the in- 
stant case. Appellants have complained of 
the loss of a few named, specific, business 
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arrangements rather than a general loss 
inflicted by the defection of countless, in- 
dividual customers. Direct evidence of cau- 
sation was readily available to Continental, 
while in the case cited such direct evidence 
was practically impossible to come by. See, 
generally, Clark, “The Treble Damage Bon- 
anza: New Doctrines of Damages in Private 
Antitrust Suits,’ 52 Mich. L. Rev. 363 
(1954). Yet, even if the Bigelow decision 
could be enlisted to serve appellants’ pur- 
poses, it was still incumbent upon them to 
show on the trial that their reiterated lack 
of supplies was the result of defendants’ 
refusals to deal with them and of defend- 
ants’ efforts to prevent them from obtaining 
raw materials elsewhere. See Royster Drive- 
in Theatres, Inc. v. American Broadcasting- 
Paramount Theatres, Inc. [1959 TrapE CASES 
MOOS 77h OS Be 2022465225 len(@ Ae 2d) 
1959), cert. denied 361 U. S. 885 (1959); 
Standard Oil Company of California v. Moore 
[1957 Trapr CAseEs § 68,861], 251 F. 2d 188, 
198 (C. A. 9th, 1958); Congress Bldg. Corp. 
vy. Loew's, Inc. [1957 TrapE Cases { 68,799], 
246 EF. 2d 587, 596-98 (C. A. 7th, 1957); 
Milwaukee Towne Corp. v. Loew's, Inc. [1950- 
1951 Trape Cases { 62,891], 190 F. 2d 561, 
568 (C. A. 7th, 1951). This evidence is 
necessary in order to connect the asserted 
antitrust infractions with the alleged scarcity 
of supplies. Without such a connection, the 
Bigelow case does not come into play, for 
the requisite likelihood that defendants’ ac- 
tions caused plaintiffs’ injuries is not suff- 
ciently established to justify use of the 
Bigelow v. RKO Pictures, Inc., supra, 327 
U. S. 251, inference. 


[Apex Contract] 


First, regarding the contract with Apex 
above referred to: Here, as elsewhere, the 
plaintiffs should have produced enough evi- 
dence to warrant a jury finding that defendants 
refused to sell to them and dried up other 
sources of raw materials. 


The contract between Apex and Brignoud 
was executed on July 1, 1938, but it was not 
until the latter part of 1940 that Apex was 
actually ready to manufacture ferro-vana- 
dium. Between the date of the execution 
of the contract and April, 1940, Apex was 
busy seeking technical assistance from Brig- 
noud, a task made exceedingly difficult by 
the growing Nazi belligerence on the other 
side of the ocean. This assistance was 
needed to determine how much aluminum 
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should be used in the alumino-thermic 
method of vanadium reduction; in other 
words, the amount of aluminum which, 
when used in the smelting process, would 
produce the best recovery of metallic vana- 
dium from oxide. During this experimental 
period plaintiffs made their first requests 
for the purchase of raw materials from the 
defendants. 


In May, 1939, and again in July and Octo- 
ber, 1939, the plaintiff Henry J. Leir, through 
the Continental Ore Corporation, sought to 
purchase from defendant Vanadium Corpo- 
ration of America certain quantities of oxide. 
Although these various efforts were turned 
down by that defendant, it is clearly in 
evidence that during July and August, 1939, 
another defendant, Electro Metallurgical 
Sales Corporation, a wholly owned sub- 
sidiary of defendant Union Carbide, sold 
to the plaintiffs 16,000 pounds of oxide. In 
1939 Apex was not ready to begin making 
ferro-vanadium and so did not call for 
any oxide from Continental. The oxide 
which plaintiffs acquired in 1939 was sold 
either on the export market or to non- 
associated buyers in the United States. It 
is clear that the alleged lack of oxide during 
1939 could have no bearing on the ultimate 
unsatisfactory outcome of the Apex agree- 
ment. What Continental wanted in 1939 was 
oxide to sell abroad at export prices, not 
oxide to be delivered to Apex for its ferro- 
vanadium plant, which could not use it yet. 

In 1940 the story is much the same. In 
March Apex did make one approach to Van- 
adium Corporation of America seeking to 
buy oxide. Vanadium replied that it had 
no material to offer Apex at that time. 
Even so, during the period between Septem- 
ber and December, 1940, Apex having first 
begun in August of that year to produce 
ferro-vanadium, Continental sold 28,000 pounds 
of vanadium oxide to others than Apex, 
which it would certainly not have done had 
there been a shortage either at that time 
or to be anticipated in the near future. If 
such a shortage did exist, it is hard to 
understand why Apex turned down prof- 
fered arrangements with the Blanding mine 
or with Morrison, both of which could have 
furnished Apex a considerable quantity of 
oxide. We cannot by any stretch of the 
imagination come to the conclusion that the 
refusal of Vanadium Corporation of America 
to sell oxide to Apex in March, 1940, con- 
tributed to a shortage of supplies at its 
plant. 
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Nor was the situation much different 
during 1941. We note that during that 
year nobody on the plaintiffs’ side made any 
offer to buy oxide from defendants. Rather, 
plaintiffs wrote to defendants seeking from 
them offers for sale. The last of these letters 
was written in June, 1941, to defendant 
Electro Metallurgical Sales Corporation, 
which failed to answer. It is also in evi- 
dence that during 1941 Continental continued 
the practice of selling oxide indiscriminately. 


Though no overtures were made to any 
defendant during 1942 concerning the pos- 
sible purchase of oxide or ore, it is in evi- 
dence that an Apex supplier, Nisley & 
Wilson, sold 10,000 pounds of oxide to Vana- 
dium Corporation of America: in--February 
of that year because Apex was unable to 
take that shipment owing to a fire in its 
ferro department, 


It was not until June, 1942, that Apex 
canceled its joint venture arrangement with 
Brignoud allegedly because of the shortage 
of oxide resulting from plaintiffs’ inability 
to buy supplies from defendants and from 
defendants’ action in preventing Apex from 
obtaining raw materials from other pro- 
ducers. As noted previously, when rejec- 
tions by defendants to deal with the plaintiffs 
are the crux of treble damage actions under 
the antitrust laws, it is clearly required that 
the plaintiffs must show that they offered 
to buy and that the defendants did not sell 
to them. Even assuming that the failure to 
make offers to sell in response to plaintiffs’ 
inquiries amounted to a refusal to deal, the 
last request was made a year before the 
alleged lack of supplies is claimed to have 
caused Apex to end its relationship with 
the plaintiffs. We hold, under the cases 
cited pages 77,845, supra, that the failure of 
Apex or of Continental to try to buy oxide 
from the defendants during the final and 
most critical period in the life of the Apex 
contract made it impossible for the jury to 
find that defendants’ refusals to deal caused 
Apex to terminate the arrangement with 
Brignoud. In regard to the Apex venture, 
the judgment below is affirmed. 


[Van-Ex Venture] 


We come now to the plaintiffs’ efforts to 
market the Van-Ex compound. Some Van- 
Ex had been made by Apex before relations 
with Brignoud finally came to an end in 
July, 1942. But most of this product was 
manufactured by Continental in rented 
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premises in Long Island City, New York. 
According to the allegations of the com- 
plaint, the sales of Van-Ex were completely 
stopped in 1944 for the reason that, because 
of the defendants’ wrongdoing, Continental 
was never able to secure sufficient supplies 
of raw materials-to stay in business. The 
defendants contended that the manufacture 
of Van-Ex really stopped in 1943, when 
Continental sold its pebble mill. 


The complaint itself is somewhat confus- 
ing as to why the Van-Ex business fell off. 
One paragraph states that the cause of this 
disaster was the inability of the plaintiffs 
to secure raw materials through defendants’ 
wrongful acts. Another paragraph asserts 
that the plaintiffs were shouldered out of the 
vanadium field, and specifically out of Van- 
Ex, by defendants’ interference with Con- 
tinental’s primary customer for Van-Ex, 
Atlas Steel, Ltd., of Canada. Defendants 
are accused of preventing Atlas from secur- 
ing Van-Ex from Continental. It seems 
obvious that, if lack of supplies was really 
the cause of Continental’s undoing with re- 
gard to Van-Ex, the loss of Atlas as a cus- 
tomer would become irrelevant, for the 
absence of customers cannot hurt a seller 
who has nothing to sell. On the other hand, 
if the defection of Atlas was the cause of 
Van-Ex’s demise, the alleged lack of sup- 
plies could have had no relevance, for an 
abundance of goods is of no use to a seller 
who lacks customers. 


As to the lack of supplies needed to pro- 
duce Van-Ex, the plaintiffs once again have 
the burden of introducing sufficient evidence 
to warrant the inference that they were un- 
able to obtain oxide from the defendants 
or from anybody else. 


The Van-Ex venture must be viewed 
against the background of wartime regula- 
tions and procedures. Metals Reserve Com- 
pany (hereinafter MRC) was formed by the 
United States Government in the early 
months of 1942 to insure that vanadium for 
the war effort would be readily available 
when needed. MRC named defendant United 
States Vanadium Corporation its agent to 
carry out the appointed task. MRC and 
United States Vanadium Corporation had 
three plants at their disposal for milling 
oxide from ore, one run by the latter at 
Durango, Colorado, one by Vanadium Cor- 
poration of America at Monticello, Utah, 
and, toward the end of 1942, the Nisley & 
Wilson mill at Gateway, Colorado. These 
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three plants processed ore furnished by 
United States Vanadium Corporation as 
agent for MRC, and the oxide produced 
was turned over to MRC for a fee or “toll” 
on each pound. 


The oxide accumulated by MRC in this 
manner was then sold to private interests, 
provided the prospective buyer could re- 
ceive an allocation from the War Produc- 
tion Board. There is no evidence that 
Continental had any trouble obtaining such 
allocations. By the end of 1943 MRC to all 
intents and purposes had stopped function- 
ing. At that time the Manhattan Project, 
designed to make the first atomic bomb, 
began operations. Since uranium comes 
from the same ore as vanadium, control over 
vanadium ore was assumed by the Man- 
hattan Project. So far, however, as can be 
inferred from the record, the manipulations 
by the Manhattan Project and by its agent, 
Union Mines Development Company, a 
wholly owned subsidiary of defendant Union 
Carbide, did not come into play until after 
the Van-Ex project had come to an unsuc- 
cessful close. 


In March, 1943, Continental was granted 
an allocation for 20,000 pounds of oxide 
from the War Production Board. MRC 
supplied 10,000 pounds and the balance was 
purchased from the defendant Electro 
Metallurgical Sales Corporation. In making 
this purchase from Electro, Continental 
squabbled somewhat over the price but 
eventually the sale was made at the price 
offered by Continental. 


Later in the same year Continental asked 
defendants Electro Metallurgical Sales Cor- 
poration and Vanadium Corporation of 
America for contracts under which it could 
buy from them a certain amount of oxide 
each month over a prolonged period, but 
the requests were turned down. Again, we 
must assume that the denial of these re- 
quests for contracts amounted to a refusal 
to deal with the plaintiffs. 

None the less, appellants failed to show 
that defendants prevented them from buy- 
ing raw materials from an independent sup- 
plier, namely, Nisley & Wilson. Late in 
1942, at the beginning of that firm’s toll 
agreement with MRC, some of its produc- 
tion was earmarked and sent to Continental 
through MRC. These shipments apparently 
stopped early in 1943. In the spring of that 
year MRC entered into a contract with 
Continental under which the production of 
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Nisley & Wilson, or a part of it, would 
be shipped to Continental from time to time. 
In June 17,000 pounds of oxide were ready, 
but Continental did not wish to buy for the 
reason that the oxide was in lumps and 
Continental needed material more finely 
ground. Continental had bought these lumps 
from Nisley & Wilson in the fall of 1942 
but did not want them in the summer of 
1943. This may have been because Con- 
tinental had sold the pebble mill which it 
had begun to operate in Long Island City 
in 1942. Moreover, because in the summer 
of 1943 Nisley & Wilson could not have 
produced oxide in forms smaller than the 
lumps unacceptable by Continental, the lat- 
ter canceled its contract with MRC. 


In October, 1943, Nisley & Wilson fore- 
saw the end of its toll agreement with MRC 
and installed a flaking machine. It could 
now produce oxide in flakes rather than in 
lumps. Continental was advised of the new ac- 
quisition and a sample of oxide in the new 
form was submitted. Continental replied that 
the flakes were just what the doctor ordered, 
but made no effort to secure Nisley & Wil- 
son’s product. Plaintiff's witness Martin 
Wolf testified that this was because Con- 
tinental did not know that the toll agree- 
ment was about to expire and thought that 
it would not be able to get anything from 
MRC which, says Continental, was con- 
trolled by its agent United States Vanadium 
Corporation. Nisley & Wilson shut down in 
January, 1944. It had on hand a stockpile 
of about 300,000 pounds of oxide which 
it tried to sell to Continental in the spring 
of 1944. Again Continental refused to buy. 


We think this failure to deal with Nisley 
& Wilson during the Van-Ex period pre- 
cludes Continental from arguing that de- 
fendants prevented the’ acquisition of raw 
materials at that time. As to Apex, appel- 
lants failed to show their inability to get 
oxide from defendants. With regard to Van- 
Ex, they failed to show that it was impos- 
sible for them to obtain supplies from an 
independent producer. 


[Refusal to Buy by Corporate Agent 
of Canadian Government] 


As to the alternative allegation, that the 
loss of the Van-Ex business was caused by 
the defendants’ interference with Canadian 
buyers, principally Atlas Steels, Ltd., we 
cannot ignore the fact that Electro Metal- 
lurgical Company of Canada, Ltd., had been 


1 69,966 


77 848 


appointed by the Canadian Government to 
act as its agent in purchasing Van-Ex for 
Canadian steel makers. The Canadian Gov- 
ernment established a regulation under 
which no vanadium oxide (including Van- 
Ex) could be imported into Canada by any- 
body other than its agent, and Electro 
Metallurgical Company of Canada, Ltd., 
refused to purchase Van-Ex from the plain- 
tiffs. Thus, even if we assume that Electro 
Metallurgical Company of Canada, Ltd., 
acted for the purpose of entrenching the 
monopoly position of the defendants in the 
United States, it was acting as an arm of 
the Canadian Government, and we do not 
see how such efforts as appellants claim 
defendants took to persuade and influence 
the Canadian Government through its agent 


are within the purview of the Sherman Act. 


See Eastern Railroad Presidents Conference 
v. Noerr Motor Freight, Inc. [1961 TRApDE 
Cases § 69,927], decided by the Supreme 
Court February 20, 1961. 


[ Other Failure of Proof | 


We now refer briefly to the two remain- 
ing allegations of the complaint designed to 
show that the defendants’ illegal acts caused 
a failure of the plaintiffs to compete success- 
fully in the ferro-vanadium field. 


During 1943, by threats of reprisals made 
by one M. D. Arrouet, defendants allegedly 
forced the termination of contractual nego- 
tiations between Climax Molybdenum Cor- 
poration and the plaintiffs. The trial judge 
excluded all evidence dealing with the 
alleged threats of reprisal; therefore we look 
to appellants’ offer of proof to determine 
what the story was. Appellants offered to 
demonstrate that Mr. Arrouet was a highly 
placed representative of defendants Union 
Carbide group. It is admitted that he was 
not an officer of any of the defendants, but 
it is alleged that his threats of reprisals 
ought to bind Union Carbide and Electro 
Metallurgical Company. Appellants’ offer of 
proof would show that Arrouet threatened 
that if Climax undertook the manufacture 
of ferro-vanadium for Continental, the de- 
fendants would enter the industry as a re- 
prisal against Climax. 


For present purposes we shall assume that 
Arrouet said what appellants say he said, 
and we shall also assume that his statement 
is to be considered the statement of those 
defendants in the Union Carbide group. The 
difficulty with appellants’ position in this 
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regard is that the record contains no evi- 
dence of the nature of the alleged pending 
negotiations with Climax. There had been, 
in February, 1943, an earlier arrangement 
between Continental and Climax, which it 
appears was completed. By the end of 
April, 1943, Continental had shipped the 
agreed poundage of vanadium oxide to 
Climax, and Climax had converted this 
material in accordance with its part of the 
bargain. This earlier transaction stands 
alone in the record as the only connection 
between Climax and Continental. Thus even 
if Continental and Climax were threatened 
with reprisals, the evidence does not reveal 
the result of such threats. On the basis of 
the evidence in the case, the threat of re- 
prisal appears to be one directed against 
a corporation with which Continental had 
no business, since the nature and existence 
of the alleged “pending negotiations” are 
not shown by the record. Appellants have 
thus failed to show any injury resulting from 
the alleged threats. There must be an in- 
jury, together with a wrong and a causal 
connection between the two, before liability 
can result. 


The remaining instance given in the 
record is the so-called Imperial venture. 
On January 4, 1944, Continental Ore Cor- 
poration and Imperial Paper & Color Cor- 
poration, incorporated in New York, entered 
into a contract calling for the manufacture 
of vanadium products. Continental was ap- 
pointed the exclusive sales agent for these 
products. Imperial was to pay Continental 
a commission on all sales made. Imperial 
was also to install the necessary equipment 
and give Continental the first opportunity to 
supply Imperial’s total requirements for raw 
materials. Imperial had some raw materials 
of its own as by-products of its other busi- 
ness. The Continental-Imperial contract was 
made contingent upon the decision of Im- 
perial to manufacture vanadium from other 
raw materials than its chromite by-products. 
If Imperial should decide not to enter this 
new field of production, the contract was 
to become null and void. 


This is exactly what transpired. In De- 
cember, 1944, Imperial wrote Continental 
that it was not yet willing to begin the 
manufacture of ferro-vanadium as called 
for in the contract between them. It is clear 
from this letter that Imperial was worried 
over the sources of supply of vanadium- 
bearing raw materials. Similar letters from 
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Imperial to Continental were written on 
April 9, April 13, and May 11, 1945. Some- 
time during 1945 Imperial decided not to 
go into the ferro-vanadium venture with 
Continental and chose to exercise its right 
under the contract to call the agreement 
off. The arrangement never got started. 
Imperial did not install the necessary equip- 
ment and no ferro-vanadium was produced. 


The various communications from Im- 
perial to Continental show clearly that Im- 
perial was dissuaded from entering this field 
because of the lack of sources of raw mate- 
rial. It is the appellants’ position that they 
could not get a steady, uniform supply of 
raw materials because of defendants’ alleged 
antitrust infractions. There is a great deal 
of evidence showing that various sources 
of vanadium other than vanadium oxide 
mined on the Colorado plateau were avail- 
able to Continental during the life of the 
Imperial contract. These included lead van- 
adate from Africa, vanadium ash from Peru, 
flue dust from ocean-going vessels burning 
certain Venezuelan and Mexican oils, and 
something called cuprodescloizite ores. Mr. 
Wolf, the vice-president of Continental, 
testified that it would be almost impossible 
to produce vanadium from these raw mate- 
rials unless they could be gotten in a steady 
and uniform manner. Be that as it may, 
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the evidence in regard to the period of the 
Imperial venture shows the failure on the 
part of appellants to offer to buy raw mate- 
rials from the defendants. As we have ob- 
served in regard to the Van-Ex venture, 
both Electro Metallurgical Sales Corpora- 
tion and Vanadium Corporation of America 
turned down requirements contracts with 
Continental late in 1943. At this time the 
supplies of Nisley & Wilson were available 
to Continental and were not procured from 
that firm. The Imperial contract was en- 
tered into in January, 1944, and canceled 
sometime in 1945. Yet from the end of 1943 
until 1946, when Electro Metallurgical Sales 
Corporation gave Continental a require- 
ments contract for vanadium oxide, appel- 
lants made no move to obtain the allegedly 
necessary steady and uniform source of 
supply from any of the defendants. This is 
much like the Apex situation except that 
here there were no offers to buy during the 
entire life of Continental’s arrangement with 
Imperial. Surely Continental cannot com- 
plain that the defendants did it wrong when 
it cannot show that it sought to alleviate 
its situation by seeking supplies from the 
defendants at any time during the life of 
the Imperial venture. 


A judgment will be entered affirming the 
judgment of the District Court. 


[] 69,967] People of the State of California, petitioner, v. Federal Power Com- 
mission, respondent, and El Paso Natural Gas Co., intervenor. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 15687. 


Decided March 30, 1961. 


On Petition for Review of Orders of the Federal Power Commission. 


Affirmed. 


Clayton Act 


Merger of Regulated Utilities—Separability of Initial Stock Acquisition—Effect of 
Approval by Federal Power Commission—Scope of Antitrust Factors in FPC Decision — 
A purchase of a regulated gas utility’s stock instead of assets (because the utility wanted 
to avoid the necessity for obtaining approval by the Federal Power Commission) followed 
by a later merger of the seller and purchasing utility, which was approved by the FPC, 
was a single transaction or acquisition of assets and facilities. The Commission properly 
refused to consider separately the legality of the stock acquisition, under the antitrust 
laws, in giving its approval to the merger. Also, in considering the merger, the antitrust 
laws (which reflect a governmental policy favoring free competition, as against the partial 
or complete monopoly implied in utilities regulation) are a factor to be considered, but 
no more. The Commission, having determined that public interest would be best served 
by the merger and that competition was not foreclosed in the market, had fully met its 
responsibilities in the antitrust area. 


See Acquisitions, Vol. 1, J 4205. 
For the petitioner: William M. Bennett. 
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For the respondent: Arthur H. Fribourg, Attorney, Federal Power Commission, with 
John C. Mason, General Counsel, Howard E. Wahrenbrock, Solicitor, and Robert L. 


Russell, Assistant General Counsel, on brief. 


For the intervenor: 
Morley on brief. 


Charles V. Shannon and Arthur H. Dean, with Stanley M. 


Amicus Curiae: Richard A. Solomon, Attorney, Department of Justice, with George 
D. Reycraft, Attorney, Department of Justice, on brief for the United States of America. 


Before Mr. Justice Burton, retired,* and PretryMAN and Fany, Circuit Judges. 


PretryMAN, Circuit Judge [Jn full text]: 
This is a petition by the State of California 
to review an order of the Federal Power 
Commission? authorizing El Paso Natural 
Gas Company (hereinafter referred to as 
“E] Paso”) to acquire and operate the 
facilities of Pacific Northwest Pipeline Cor- 
poration (hereafter called ‘“Pacific’) by a 
merger of the two corporations. 


E] Paso was organized as a natural gas 
company in 1928, and its principal business 
today is the transportation and sale of na- 
tural gas. Its chief sources of gas are in the 
Panhandle and Permian Basin fields of west 
Texas and the San Juan Basin in north- 
western New Mexico; and it also obtains 
gas from Canada and through agreements 
with other pipeline companies. The com- 
pany operates some 8,000 miles of main 
transmission lines, which extend in two 
parallel systems from western Texas, across 
New Mexico and Arizona to the California 
border. Expansion of E] Paso’s operations 
to California began in 1946, and the com- 
pany’s business expanded greatly in the 
following decade. Although it has many 
customers along its pipeline routes in Texas, 
New Mexico, and Arizona, the great bulk of 
its certificated capacity—2.1 million of a 
total of 2.7 million Mcf per day—is devoted 
to sales made at the Arizona-California 
border to three California distribution com- 
panies. It has no pipelines or facilities within 
California. At the time this litigation was 
initiated El Paso was the sole out-of-state 
supplier of natural gas to California, and it 
provided well over half of the state’s total 
supply. 

Pacific was incorporated in 1949 and was 
certificated in 1954 to serve the Pacific 
Northwest region, the only large area of the 
country not then served with natural gas. 
Construction of its system was completed 
in 1956, and at the time of the merger it 


* Sitting by designation pursuant to Sec. 
294(a), Title 28, U. S. Code. 
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owned more than 2,000 miles of pipelines 
extending from the Canadian border through 
Washington, Oregon, Idaho, Wyoming, Utah 
and Colorado. It obtains its gas supplies in 
the San Juan Basin, in several smaller fields 
in the Rocky Mountain area, and from 
Canada. Pacific is authorized to sell gas 
in all the states through which its lines 
extend, and it has a system capacity of about 
646,000 Mcf per day. In 1958 its sales aver- 
aged about 500,000 Mcf per day. 


In December, 1954, shortly after Pacific 
had been certificated, Pacific and El Paso 
entered into an agreement whereby the lat- 
ter was to purchase 250,000 Mcf per day of 
Canadian gas from Pacific. Simultaneously, 
Pacific contracted with Westcoast Trans- 
mission Company, Ltd., a Canadian gas 
company, to purchase 300,000 Mcf per day. 
The El Paso-Pacific contract was subse- 
quently modified to provide for the purchase 
by El Paso of up to 100,000 Mcf per day of 
this Canadian gas. El Paso’s president testi- 
fied that it was at the time of these negotia- 
tions that his company first became interested 
in acquiring Pacific. Such an acquisition, he 
said, would provide El Paso with direct access 
to extensive undeveloped reserves of dry gas 
in Canada and the Rocky Mountain area and 
would give Pacific needed additional mar- 
kets for its gas. 


During the early part of 1955 the two 
companies discussed the possibility of a 
merger, but the talks broke down after a 
disagreement as to the method of merger. 
El Paso insisted that the merger be carried 
out in such a way as to require the approval 
of the Federal Power Commission under 
Section 7(c) of the Natural Gas Act, that 
is, a merger of the assets of the two corpo- 
rations. Pacific, which was then involved in 
financing and constructing pipelines, wanted 
to avoid extended proceedings before the 
Commission, and it insisted that the merger 


122 F. P. C. 1091 (Dec. 23, 1959). The peti- 
tion herein also seeks review of an order deny- 


ing rehearing and a stay, 23 F. P, C, 
17, 1960). se 
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be accomplished by an exchange of stock. 
In further negotiations El Paso proposed a 
stock exchange to be followed by an asset 
merger, but this was rejected by Pacific 
because of a disagreement on price and 
also because of its continued reluctance to 
go before the Commission. Talks resumed 
in August, 1956, and on November 8, 1956, 
the companies signed an agreement for the 
exchange of stock. By May 1, 1957, El Paso 
had acquired 99.8 per cent of Pacific’s stock. 


On July 22, 1957, the Attorney General of 
the United States filed a civil action in the 
United States District Court for the District 
of Utah, attacking the stock acquisition as 
a violation of Section 7 of the Clayton Act. 
On August 7, 1957, the companies filed ap- 
plications for approval of a merger of their 
assets.» This step had been authorized by 
their respective boards of directors on the 
preceding July 16th and was, by El Paso’s 
own admission, “considerably stimulated” 
by the imminence of the Clayton Act suit." 
The Commission refused a request by the 
Justice Department to suspend proceedings 
on the applications until the District Court 
decided the antitrust case, and it scheduled 
hearings for September 17, 1958. The Anti- 
trust Division of the Justice Department 
was invited by the Commission to partici- 
pate, but it declined. On October 13, 1958, 
the District Court in Utah granted a con- 
tinuance pending final determination by the 
Commission of the applications before it. 


[Exceptions to FPC Action], 


The merger was approved by the Presid- 
ing Examiner on November 20, 1959. Ex- 
ceptions were filed by California, and on 
December 23, 1959, the Commission affirmed 
the Examiner’s decision. A certificate was 


2It is clear that at least one of the reasons 
El Paso desired an asset merger was its belief 
that a Commission-approved acquisition of prop- 
erties was less susceptible to attack under the 
antitrust laws than was a stock acquisition. El 
Paso’s president testified that when merger was 
first considered by them they requested an 
opinion from their counsel on the antitrust im- 
plications of such a transaction. The following 
colloquy took place later in the proceedings: 

“TQ. By F. P. C. Staff Counsel.] And at the 
time were you concerned with the possibility of 
the Justice Department objecting? [A.] Well, 
we wanted to do it that way, irrespective of the 
Justice Department, but it was perfectly ap- 
parent that from the standpoint of avoiding any 
possibility of trouble that was a better way 
to do it.’’ 

8 These took the form of an application by 
Pacific under Section 7(b) of the Act for per- 
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issued to El Paso,° and the merger was 
consummated on December 31st. After the 
asset merger the United States amended 
its Clayton Act complaint to include this 
merger as well as the stock acquisition. 


Throughout these proceedings the State 
of California has taken the position that it 
should not be wholly dependent on a single 
company for its out-of-state gas supplies. 
It seeks the benefits of competition among 
suppliers and argues that the merger, if 
upheld, will eliminate a potential competitor 
to El Paso. 


The principal contentions of California 
may be distilled into three: (1) The Com- 
mission did not give sufficient or proper 
attention to the impact of the merger upon 
future rates to customers; (2) the Commis- 
sion failed to give proper attention and effect 
to the policies and terms of the antitrust 
laws; and (3) California was denied due 
process, in that the Examiner failed to ex- 
amine documents filed in evidence. In the 
second contention it is supported by the 
United States as amicus curiae. Petitioner 
also attacks the conclusions of the Com- 
mission concerning various features of the 
proposed merger in respect to the public 
convenience and necessity. We have exam- 
ined these latter points, the supporting evi- 
dence, and the findings and conclusions of 
the Commission. It is sufficient to say that 
decisions on such questions lie largely within 
the expert ,udgment of the Commission, and 
we find the conclusions reached in this case 
to be well within that area, We turn, then, 
to the principal contentions, as above stated. 


[Dollar Impact of Merger as Rate Question] 


Petitioner summarizes its contentions in 
respect to the rate inquiry as follows: 


mission to abandon facilities and services and 
an application by El Paso under Section 7(c) 
for a certificate approving acquisition of Pa- 
cific’s facilities. 

4In both the November 8, 1956, stock ex- 
change agreement and a proxy statement sent 
out to its shareholders shortly thereafter, El 
Paso represented that it had no persent inten- 
tion to merge the two companies or to acquire 
the assets of Pacific. According to testimony 
at the hearing these representations were made 
at the request of Pacific after the Internal Reve- 
nue Service had indicated that it would require 
such statements before ruling that the exchange 
would be tax-free to Pacific stockholders. 

5 Pacific’s application to abandon, see note 3, 
supra, was denied, on the ground that no 
abandonment of service would actually occur. 
Instead, Pacific’s certificates were rescinded and 
identical certificates were issued to El Paso. 
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“By precluding inquiry into economic 
impact and denying examination upon fu- 
ture rate structure the Commission denied 
due process to California; created a rec- 
ord devoid of evidence upon an indis- 
pensible item of proof, to wit, public 
convenience and necessity measured in 
terms of the cost of merger to the con- 
suming public; authorized a merger as 
being in the public interest with no in- 
quiry of its cost impact to the public. 


Petitioner makes clear in its argument that 
it contends there was a burden of proof 
upon FE] Paso, the applicant, to present evi- 
dence as to specific future rates after the 
proposed merger, and that the Commission 
erred in refusing to go into that subject. 
The Examiner ruled clearly and succinctly 
on the matter. He said: 


“Tt seems to me there can be no ag- 
grievement when there is no dollar impact 
at the present time on the consumer. It 
is merely a question of determining the 
public interest, and you must have some 
general idea whether it is going to be an 
[exploitation] of the customer—t realize 
all that. That is what the purpose of the 
certificate proceeding is. 

“But when you get down to dollar im- 
pact, it does not come ahout until the 
rates are changed. 

“Well, unless I am directed to do so by 
order of the Commission, I am not going 
to make a rate case out of this—whether 
they are lawful under Section 4(a) or 
4(b), whatever it is, of the Act. I am not 
going to do it unless directed to do it.” 


The Commission agreed with the Examiner. 


We think the Examiner ruled correctly 
on the point and the Commission was cor- 
rect in sustaining him. Increases in rates 
must under the scheme of the statute be 
proposed by the utility company. The Com- 
mission then, under either Section 4(e) or 
Section 5(a) of the statute can determine 
the lawfulness of the proposals. No con- 
tention is made that the existing rates of 
the companies are unreasonable, No in- 
creases were proposed in connection with 
this merger, and a specific provision was 
inserted in the order that none should be 
proposed for a year after the merger. Sched- 
ules of rates are complicated affairs, involv- 
ing classifications of customers and services, 
with underlying considerations of allocable 
costs, In the absence of any proposals for 
increases, a rate inquiry as to possible fu- 
ture requests would be entirely speculative. 
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The Examiner correctly said, we think, that 
the “dollar impact” of the merger would 
have to await a rate inquiry. Of course such 
a future inquiry would involve consideration 
of costs, and the Commission was con- 
cerned lest the costs of the two systems be 
mingled after the merger in such fashion 
that the higher costs of one merged com- 
pany might be imposed in part upon the 
former customers of the other company. 
California vigorously insisted that the cost 
of service would continue to be high for gas 
originating on the Pacific system and that 
the cost differential would at a future date 
be imposed on] Paso’s customers in Cali- 
fornia. To make sure it would be able to 
deal with that problem should it arise, the 
Commission provided that the costs of the 
two merged companies should be kept sep- 
arately. 

Under our regulatory system, rates de- 
pend in large part on costs. If a merger 
must inevitably result in higher costs, this 
is a critical factor to be weighed in deter- 
mining the public interest in the merger. 
Of course, if the merger creates new bene- 
fits for consumers, higher costs may be 
justified to some extent. Allocations of costs 
as between the two underlying systems may 
be an eventual factor in a rate case, The 
Commission protected that eventuality. The 
forecasts of both the Examiner and the 
Commission in the case at bar were that 
costs would be lessened in the long run. 
For example, the record shows that about 
one-half of the gas marketed by El Paso 
is residue gas, that is, gas produced as an 
adjunct to the production of oil. The aver- 
age life of an oil well is relatively short; 
and, because the amortization period of the 
company’s capital debt is related to the life 
of its reserves, El Paso has had a high 
amortization rate on its bonds, and conse- 
quently high financing costs. By the attach- 
ment of Pacific’s extensive reserves of “dry” 
gas, that is, gas produced from gas wells, 
the life of El Paso’s reserves will be in- 
creased and the cost of future financing will 
be correspondingly reduced. In addition. 
there is ample support in the record for 
the conclusions that substantial savings in 
total operating expenses and lower unit cost 
of transportation will be realized as a result 
of the merger. In sum, we think an inquiry 
into specific future rates was not required. 
Inquiry into the effects of the merger upon 
future costs, and thus perhaps ultimately 
upon future rates, was one of the factors to 
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be weighed in evaluating the public interest 
in the merger. The Commission made such 
an evaluation, and we think it is sufficiently 
supported. We are of opinion that the con- 
tention of California on this point cannot 
be sustained. 


[FPC Approval as Basis for Antitrust 
Exemption] 


Petitioner and the United States as amicus 
curiae contend that the Commission based 
its approval in part upon the erroneous 
thought that its approval of the proposed 
asset acquisition would immunize that trans- 
action from liability under Section 7 of the 
Clayton Act; and that the Commission, in 
applying the standard of public interest, 
failed to give adequate consideration to the 
charges of illegality under the Clayton Act. 


Section 7 of the Clayton Act contains, in 
pertinent part, the following as its last 
sentence: 


“Nothing contained in this section shall 
apply to,transactions duly consummated 
pursuant to authority given by the * * * 
Federal Power Commission * * * under 
any statutory provision vesting such power 
in such Commission * * *,” 


The question whether a transaction duly 
approved by the Commission, acting within 
its statutory authority, is or is not there- 
after subject to the antitrust laws is not 
before us. The Commission has no author- 
ity to pass upon that question, and it has 
not purported to do so here. Its function is 
to approve—or not to approve—a proposed 
transaction. What status its conclusion may 
have in other areas or what happens there- 
after to the transaction is not for the Com- 
mission to determine. The Commission has 
ample power to approve—or disapprove— 
the acquisition by one natural gas company 
of the assets of another such company. It 
has approved the one before us. It has no 
authority to declare the transaction immune 
from any antitrust law. The immunizing, 
if any, is done by the statute itself. The 
statute is a flat, simple statement, “Nothing 
contained in this section shall apply”, etc. 
Thus the Congress itself described a bound- 
ary to its antitrust enactment. It did not 
confer upon the Power Commission author- 
ity to construe or execute that statute. It 
left that construction and execution to those 
authorities having to do with enforcement 
of the Clayton Act. But, we must caution 
in that regard, the Congress did put the 
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approval of certain transactions in certain 
fields in the hands of a specified agency. It 
put approval of gas facility acquisitions in 
the hands of the Power Commission. It did 
not put that power in the hands of other 
authorities, This was a distribution of en- 
forcement power among enforcement au- 
thorities, and the lines of the distribution 
must be recognized and respected. 


[Necessity for FPC Consideration of Anti- 
trust Laws}, 


This brings us directly to the second 
phase of the argument on the point. This 
argument is (a) that the Commission, in 
considering whether to approve a transac- 
tion, must give heed to the policies and 
provisions of the antitrust laws, and (b) that 
it did not sufficiently do so in this case. We 
agree with (a) and disagree with (b). 


To approve a transaction the Commission 
must find it to be in the public interest. 
Clearly, the public interest includes the solu- 
tion of problems in so important an area 
of economics and law as the so-called anti- 
trust area. The Commission must consider 
the public policy, as declared by the Con- 
gress, in these respects. But here again a 
caution is in order. We are here dealing 
with the inter-weaving of free competition, 
regulated monopoly, and the public interest. 
Free competition is a basic postulate of our 
free enterprise system, but it is not always— 
in all conditions—in the public interest; 
sometimes regulated monopoly, or a meas- 
ure of controlled monopoly, is in the public 
interest. The policy of the antitrust laws is 
to foster free competition. The policy of 
regulatory measures such as the Natural 
Gas Act is public regulation of controlled 
monopoly, or partial monopoly. Thus, in 
the fields of merchandising and manufactur- 
ing, the law prohibits interference with com- 
petitors or competition and requires full and 
free play to rivalries in the marketplace. 
The resultant constrictions upon prices and 
practices are deemed to be in the public 
interest. But, .in the field of public utilities, 
monopoly, or partial monopoly, under pub- 
lic regulation is deemed to be in the public 
interest. Public utilities are treated as pub- 
lic services. The principal requirement is 
service, and service is not a necessary result 
of a competition bent on mutual destruction. 
Thus, for example, the public interest may 
require only one air carrier, or one railroad, 
between two points, or only one gas pipe- 
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line out of a given field or over a given area. 
Frequently a regulatory agency must deter- 
mine whether one, two, or more companies 
should operate at a given place under given 
circumstances. A determination that only 
one regulated utility should operate is not 
in contravention of the antitrust laws. The 
antitrust laws and the regulatory laws are 
not in conflict; they are complementary. 
Both have as their objective the public inter- 
est. They deal with different subject mat- 
ters. They have been entrusted by the 
Congress to different enforcement agencies. 
When the Power Commission considers the 
policies and provisions of the antitrust laws 
in respect to the transactions of utilities 
under its jurisdiction, it is not required to— 
and indeed should not—begin with a general 
premise that competition is always and un- 
der all circumstances in the public interest. 
Its premise should be that the antitrust laws 
in certain areas of our economy and the 
regulatory laws in other areas are supple- 
mentary enactments and each must be given 
full effect in its area, recognizing always its 
concomitant body of law in the other area. 
The Commission must recognize the policies 
of the antitrust laws, but it must also rec- 
ognize its own responsibilities under its own 
laws. 


[FPC Conclusions] 


This brings us to consider what the Com- 
mission had to say in respect to the antitrust 
laws. The Commission took note of the 
terms and policy of the Clayton Act and 
stated its own responsibility under that Act 
and under the Natural Gas Act. It con- 
cluded that the elimination of Pacific as a 
potential competitor was not significant for 
two reasons: First, because of Pacific’s poor 
financial condition it could not be considered 
a serious competitor to El Paso in Cali- 
fornia; and, second, there was in prospect 
substantial additional competition for El 
Paso in the expanding California market. 
Beyond this the Commission found that the 
public interest would be served in several 
respects by the merger: The combined sys- 
tem would be considerably strengthened by 
the increase in available gas supplies; devel- 
‘opment of sources and markets would be 
stimulated; the merged company would be 
in a stronger financial position; existing gas 
supplies could be more effectively used to 
meet emergencies in periods of peak de- 
mand; and, finally, cost saving would be 
realized that would ultimately be reflected 
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in lower rates. Thus the Commission weighted 
one set of factors against the other. It did 
take into account the policies of the anti- 
trust law and put them in the scale of fac- 
tors. We think its course of action was its 
duty, well within its authority, and was a 
reasonable process. We find no error. 


[Separability of Stock Acquisition] 


The United States argues that the Com- 
mission should have considered specifically 
the legality vel non of the stock acquisition 
as such. It stresses admissions on the part 
of El Paso offitials that concern over -the 
antitrust action prompted the asset acquisi- 
tion. It says the asset transfer takes on the 
character of the antecedent stock acquisi- 
tion and is to be judged by standards of the 
antitrust law. We think the transaction 
should be viewed realistically in its true and 
real nature, This was clearly a transaction 
for the acquisition of facilities and the con- 
sequent combination of those facilities into 
a single system. It was not basically a stock 
transaction, which, standing alone, is usually 
an investment venture. This was not con- 
sidered or treated by the participants as an 
investment venture; it was a combination 
of physical facilities. The Commission has 
authority to approve the acquisition of 
facilities; the Natural Gas Act does not 
mention acquisitions of stock. Of course 
the acquisition of portions of the stock of a 
company is not an acquisition of assets. But 
it seems to us that the acquisition of all the 
stock of a company (or, as in this case, 99.8 
per cent of the stock), with a consequent 
transfer of assets from the acquired sub- 
sidiary to the acquiring parent, is an acqui- 
sition of assets. It is indeed one of the most 
usual methods of acquiring assets. We think 
the transaction here involved cannot be split 
into two separate and independent transac- 
tions—one the acquisition of all the stock, 
over which transaction the Commission has 
no authority, and the other a transfer of 
assets, authority over which would be mean- 
ingless in terms of acquisition. So to view 
the transaction would (1) be unrealistic and 
(2) destroy the effectiveness of authority of 
the Commission over combinations of facili- 
ties. Congress intended this authority to be 
real and effective. We think that purpose 
cannot be thwarted by the simple procedure 
of first acquiring all the stock and then 
making an intra-company transfer of assets. 
It might be said that the Commission could 
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refuse to permit a consolidation of facilities 
even though they were wholly owned by 
one company. Such a refusal would be 
meaningless in terms of ownership and con- 
trol. Congress spoke of acquisitions, not of 
mere bookkeeping transfers. We think the 
acquisition of all the stock, vesting actual 
ownership, beneficial although not formally 
legal, in the acquirer, plus the subsequent 
transfer of the assets, made up the transac- 
tion of acquisition of the facilities. 


California argues that the Examiner failed 
to accord it due process, in that he failed to 
give proper consideration to the record. 
Upon another occasion, in another proceed- 
ing, the Examiner remarked upon the need- 
less volume of the record in this case. He 
said that, out of some 500 exhibits, between 
15 and 25 were dispositive of the issue and 
there was no occasion to examine any more. 
He referred to “all this unnecessary work 
that must be done, all this unnecessary over- 
doing of the case that must be done before 
we ever determine what the issues are.” We 
think the Examiner’s remarks were both apt 
and appropriate. This inundation of the 
material with immaterial minutiae is one of 
the griefs which beset the administrative 


process. It is well to recognize it. 
The order of the Commission will be 
affirmed. 


[Dissenting Opinion] 


Fany, Circuit Judge, dissenting [Jn full 
text]: Because of the matter now to be 
briefly discussed I am not able to agree 
entirely with the opinion of my Brother 
Prettyman, with most of which, however, 
I do agree. 


The acquisition by El Paso Natural Gas 
Company of some 99 per cent of the stock 
of Pacific Northwest Pipeline Corporation 
led the United States to prepare to file suit 
against El Paso attacking the acquisition of 
the stock as a violation of section 7 of the 
Clayton Act. The suit was later filed in 
the District Court of the United States for 
the District of Utah. When the responsible 
officials of El Paso learned of the plans of 


11f it is not clear, as I think it is, that the 
acquisition of the assets of Pacific Northwest 
by El Paso was a consequence of the action 
taken by the United States under the antitrust 
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the United States to file suit, the corpora- 
tion, by using the very stock control being 
questioned by the United States, acquired 
Pacific Northwest’s assets and facilities and 
then applied to the Commission for approval 
of this merger under section 7(c) of the 
Natural Gas Act. The approval of the 
Commission was given in the order under 
review. 


Assuming that the Commission has au- 
thority under its statute to immunize an 
asset merger from the antitrust laws of the 
United States, particularly section 7 of the 
Clayton Act, it is my opinion that the order 
approving the instant merger should not 
be affirmed. I am of this opinion because if 
the stock acquisition attacked in the suit 
filed by the United States is invalid under 
the antitrust laws the acquisition by El Paso 
of Pacific Northwest’s facilities, constituting 
the merger which was approved, was con- 
trary to public policy because accomplished 
by stock control obtained in violation of the 
antitrust laws. Clearly this would be a rele- 
vant consideration in determining whether 
the merger, though otherwise serving the 
public convenience and necessity, should be 
found to do so. If not invalid as contrary 
to public policy at least such a merger 
should be reconsidered in event the anti- 
trust suit results favorably to the United 
States. This is not simply a matter of 
whether the public convenience and neces- 
sity would be served by the merger upon 
consideration of other relevant factors, in- 
cluding the general policy of the antitrust 
laws; it is a matter of whether a merger, 
accomplished by a particular illegal acquisi- 
tion of stock, can be approved consistently 
with sound public policy or be said to serve 
the public convenience and necessity. 


For the reasons above stated I agree with 
the position of the United States as amicus 
curiae that the decision of the Commission 
should be vacated and the cause remanded 
with instructions that the Commission either 
deny the application for approval of the 
merger or await the outcome of the anti- 
trust litigation. 


laws, it is certain that the contrary also is not 
clear, and the truth of the matter should be 
determined. 
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[] 69,968] Harvey Payne, Inc. v. The Slate Co. 


In the Massachusetts Supreme Judicial Court. 


3, 1961. 


Suffolk. No. S-6016. Dated April 


Sales Below Cost—Massachusetts 


Computation of Cost—Cigarettes—Excise Tax—Declaratory Judgment.—A declara- 
tory judgment to determine whether it was proper, after enactment of a statute making 
the state cigarette tax a tax on the consumer (for Federal income tax purposes), to com- 
pute the wholesalers’ statutory 2% and 34% mark-ups before giving effect to the cigarette 
tax, in computing cost for purposes of the state cigarette sales below cost law, could not 
be entered without making the Commissioner of Corporations and Taxation, a party. 
Since the Commissioner had issued, and never revoked, a ruling requiring inclusion of the 
cigarette tax before the wholesalers’ mark-up, further litigation of the issue would still 


be necessary. 


See Sales Below Cost, Vol. 2, {| 7141.23. 


. 


For the plaintiff: Rhodes G. Lockwood, with Robert M. Gargill. 


For the defendant: Herbert A. Horgan, Jr. 


Before Wtrkrins, Chief Justice, and WumtLiAmMs, WHITtTEMORE, CUTTER, and SPIEGEL, 


Justices. 


Wivxins, Chief Justice [Jn full text]: The 
plaintiff and the defendant are licensed 
wholesalers of cigarettes under G. L. c. 
64C, inserted by St. 1945, c. 547, §1, and 
are “in competition with each other and a 
large number of other wholesalers within 
the Commonwealth.” This bill in equity 
under G. L. c. 231A, inserted by St. 1945, c. 
582, § 1, is brought for a declaratory decree 
as to the construction of certain provisions 
of G. L. c. 64C, as amended, prescribing 
the minimum price at which cigarettes may 
be sold at wholesale. The case was heard 
on agreed facts. The judge entered a de- 
cree declaring that in computing the mini- 
mum price a wholesaler must add the State 
cigarette tax after he has applied the mark- 
ups of 2% and 34% provided by c. 64C, 
§ 13(c), to the invoice price paid by him to 
the manufacturer. The plaintiff appealed. 

The parties and other wholesalers offer 
for sale to retailers substantially the -same 
brands of cigarettes, and the price at which 
each wholesaler so offers his cigarettes is 
the principal factor in the determination 
of a particular retailer’s choice among them. 
Under § 25 of c. 64C, as originally inserted 
by St. 1945, c. 547, § 1, the Commissioner 
of Corporations and Taxation periodically 
issued rulings prescribing that the State 
cigarette tax be added to the wholesalers’ 
invoice cost before adding the wholesalers’ 
markups. 


1The agreed facts give no heed to the fact 
that under c. 64C § 25, as amended by St. 1953, 
c. 654, § 86, the State tax commission has super- 
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By St. 1956, c. 354, § 11, it was provided 
that the cigarette excise tax inaugurated in 
c. 64C “shall conclusively be presumed to 
be a direct tax on the retail consumer, pre- 
collected for the purpose of convenience 
and facility only.” The purpose of this act 
was to make the cigarette excise tax paid 
by the consumer “an allowable deduction 
under § 164(c) of the Internal Revenue 
Code of 1954.” Statute 1956, c. 720, §1, 
amended c. 64C, §6, by providing compen- 
sation to the wholesaler for services ren- 
dered in collecting the tax. The commissioner * 
has never changed the ruling under § 25, 
although he was notified by the defendant 
on December 9, 1959, that its wholesale 
price would thereafter be computed by 
adding the excise tax after and not before add- 
ing the wholesalers’ markups to the in- 
voice cost. The effect of this change of 
method was to reduce the computed mini- 
mum selling price by two cents a carton. 
From the enactment of c. 64C in 1945 until 
December, 1959, the wholesalers in this 
Commonwealth, without known exception, 
used a selling price computed by adding the 
excise tax to the invoice cost prior to add- 
ing the wholesalers’ markups. 


“When declaratory relief is sought, all 
persons shall be made parties who have or 
claim any interest which would be affected 
by the declaration, and no declaration shall 
prejudice the rights of persons not parties 


seded the commissioner in the performance of 
the duty to prescribe ‘‘regulations and rulings.”’ 
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to the proceeding.” © pl i fee) Wa eS oa gc 
is clear that in any event the State tax 
commission has an interest which. would be 
affected. The amendment of c. 64C, § 25, 
by St. 1953, c. 654, § 86, provides: “The 
administration of this chapter is vested in 
the commissioner. All forms necessary 
and proper for the enforcement of this 
chapter shall, with the approval of the 
state tax commission, be prescribed and 
furnished by the commissioner.” The state 
tax commission may prescribe regulations 
and rulings, not inconsistent with law, to 
carry into effect the provisions of this 
chapter, which regulations and _ rulings, 
when reasonably designed to carry out the 
intent and purpose of this chapter, shall 
be prima facie evidence of its proper inter- 
pretation.” At the present moment a ruling 
issued by a previous commissioner and still 
outstanding is in direct conflict with the 
ruling of the judge, who may have relied 
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upon one or more subsequent legislative 
amendments. 


We are satisfied that any declaration 
which we might make would not end the 
controversy. See G. Li: -c; 231A;°§3; Na- 
tional Shawmut Bank v. Morey, 320 Mass. 
492, 497. With the commission not a party, 
there is no need to give independent con- 
sideration to the extent of any interest of 
the “large number of other wholesalers 
within the Commonwealth” or of retailers. 


This is not an appropriate case in which 
to state views not necessary to the decision, 
as in Wellesley College v. Attorney Gen. 313 
Mass. 722, 731, and similar cases, 


The decree is reversed, and the case is 
remanded to the Superior Court, where the 
plaintiff may within thirty days from re- 
script seek such amendment to its pleading 
as it may be advised. Otherwise the bill 
is to be dismissed. 


[7 69,969] Craig Siegfried, as a sole proprietor, and Craig Siegfried, Cedric Siegfried, 
Charles M. Siegfried and Frank E. Fowler, doing business as The Blue Valley Co. v. 


The Kansas City Star Co., and Emil A. Sees. 


In the United States District Court for the Western District of Missouri, Western 


Division. No, 11462. Filed March 1, 1961. 


Sherman Act 

Damages—Amount—Loss of Radio and Newspaper Advertising Revenue—Proof by 
Reference to National Averages or Gross Income—Cost of Advertising Radio Log as 
Measure.—The mere fact that a jury has found that monopolization by the defendant 
caused a “substantial” loss of advertising revenue to a radio station, local newspaper and 

“shopper” newspaper does not relieve the plaintiff of the necessity for showing facts 

from which a reasonable estimate of the amount of damage suffered can be made. Proof 
of national average advertising revenues (gross receipts) and the relative receipts plaintiff 
realized, is not enough; lost “profits” for which damages are computed must be “net” 
figures. Also, an attempt to establish a minimum loss base for the radio station by refer- 
ence to the amount it would have cost to advertise its daily log at normal rates (the log 
was not published>-even as an advertisement) was inadequate; since plaintiff did not 
advertise, this was simply an expense which was not incurred. 

See Private Enforcement and Procedure, Vol. 2, { 9011.400. 

Damages—Amount—Multiple Activities—Commingling of Income and Expense Rec- 
ords.— Where the records of income and expense for a “shopper” paper and a local news- 
paper were commingled, the court concluded that plaintiff's allocations of income and 
expense between the two papers (e.g., 88% of display advertising revenue and 60% of 
circulation income were credited to the “shopper” paper), without further explanation or 
substantiation, left “no reasonable basis” for claiming loss of profits accruing separately 
te either paper. 

See Private Enforcement and Procedure, Vol. 2, J 9011.385. 

For the plaintiff: Ray D. Jones and Carrol C. Kennett, Kansas City, Mo. 


For the defendant: Watson, Ess, Marshall & Enggas. 


The word ‘‘commissioner’’ appears twice in 
line 4, It is obvious that it is the word ‘‘com- 
missioner’’ only as it appears the second time 
in line 4 to which the amendment applies. 
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2 One of the amendments to ec. 64C, § 25, made 
by St. 1953, c. 654, § 86, was to strike out in 
line 4 the word ‘‘commissioner’’ and to insert 
in its place the words ‘‘state tax commission.’ 
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Memorandum and Order 


Ripce, Chief Judge [In full text]: In 
response to the order entered herein on 
December 16, 1960, the parties have filed 
motions “as to what form of judgment, 
if any, should be entered on the verdict of 
the jury as returned at the trial” of this 
case on December 8, 1960. 


I have had an opportunity to review the 
transcripts of proceedings as made at the 
eleven (11) pre-trial conferences held here- 
in, (944 pages); the partial transcript of 
testimony adduced ‘at the trial; and notes 
made during both those cycles of this liti- 
gation. No useful purpose can be served 
by elucidating the study-time given there- 
to. It is sufficient to say that throughout 


the three-year course of this litigation the. 


Court, at pre-trial and numerous informal 
conferences with counsel, undertook to crystal- 
lize the contested issues which, under the 
law, ultimately had to be submitted to the 
jury for determination; and counsel for 
these parties are fully aware of that fact. 
During the course of that procedure coun- 
sel were given full opportunity to develop 
and test their respective theories of claim 
and defense. Full discovery, by way of 
depositions, interrogatories, production of 
documents, examination of books and records, 
requests for admissions of fact; and access 
to the complete record compiled in the 
antecedent criminal action, including ex- 
hibits and transcript of the testimony and 
other proceedings had in that litigation, 
was made available to counsel. If the 
record in this case attests to anything, 
it attests to the plain, clear and unqualified 
fact that this Court has done everything 
in its power to give plaintiffs and defend- 
ants every possible opportunity to marshal 
all evidence available to them in support 
of their respective theories of claim and 
defense for submission to the jury em- 
paneled in this action. 


[Damages as Primary Issue] 


From the outset of such pre-trial process 
it was evident to this Court that defendants 
in all probability would not contest the 
issue of monopoly and attempt to monop- 
olize, as raised by the pleadings in this 
case. An examination of the pre-trial record 
will convince any impartial mind of that 
fact; and, that such was patently apparent, 
for certainty, at least four (4) months be- 
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fore the commencement of the trial of this 
case on its merits. For instance, in brief 
filed with the Court as early as January, 
1960, defendants’ counsel stated: 


“Our position with respect to proof of 
quantum of damages is that the evidence 
tendered by plaintiff to date, as outlined 
by various documents filed with the Court 
and as contained in various exhibits pre- 
pared by plaintiff, is so speculative and 
conjectural as to be inadmissible herein.” 
(Br. 1/20/60, p. 55.) 

At, the pre-trial conference held on August 
15, 1960 (Tr. 879) the following statement 
appears of record: 


“The Court: Let the record show that 
counsel for the defendant has just stated 
to the court that the main thrust of de- 
fense is going to be on the question of 
damages; that the plaintiff has established 
no damage by reason of the monopoly or 
attempt to monopolize claimed.” 


Such is indicative of the whole background 
record made at the pre-trial conferences 
in preparing this case for trial on its merits. 
As a consequence, the chief endeavor of 
this Court for three years has been directed 
to developing issues as to evidentiary mat- 
ter that would be adduced at the trial of this 
case, relating to the impact of the monopoly 
and attempt to monopolize as charged by 
plaintiffs on their respective business opera- 
tions; and, the development and formulation 
of issues in respect to evidence as to the 
quantum of damages that might have been 
sustained by the plaintiffs as a proximate 
result thereof. 


It is apparent from the record herein that 
since the time the first pre-trial conference 
was held plaintiffs’ counsel have demon- 
strated much uncertainty of mind regarding 
the proof sufficient to establish the quantum 
of damages allegedly sustained by the plaintiffs. 
Many hours have been consumed by court 
and counsel in trying to resolve that matter, 
and in sounding out alternative and con- 
tradictory theories of claim for damages as 
proffered by the plaintiffs in this case. I 
am content to let the pre-trial transcript on 
file in this case speak for itself concerning 
this subject. 


[Verdict as to Loss of Advertising Revenue] 
The matter now before the Court for de- 
termination boils down to this: 


(1) On the record before the Court, 
should a trial de novo be granted to 
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plaintiffs because the jury found that the 
plaintiffs’ claim for damages by way of 
depreciated advertising revenue, was “spec- 
ulative”; or should another trial be granted 
confined solely to the issue of damages 
allegedly sustained from that source, in 
the light of the verdict as returned by 
the jury? 
If not: 


(2) What legal judgment is indicated 
and should now be entered on the verdict 
of the jury so returned, considered in the 
light of the record here made? 


Counsel for the parties have filed sug- 
gestions in support of motions addressed 
to the above propositions; fortifying the 
same by reference to numerous opinions 
rendered in previous anti-trust litigation 
which they contend are legally controlling 
of the action now to be taken by the Court. 
It is not necessary to here unravel the 
convoluted manner in which they apply 
such citations to the propositions supra, It 
should be noted, however, that the authori- 
ties cited, for the most part, have previously 
been considered by this Court; the rule 
of law as therein declared considered and 
discussed between court and counsel at pre- 
trial conferences; and, as counsel for plain- 
tiffs state, this Court is very conscious of 
the fact that “In this, or any, anti-trust 
case counsel for both sides can find state- 
ments in these and other cases to support 
their argument.” 


Tersely stated, the applicable law cited, 
to the matter now before the Court for 
decision makes clear the following axioms: 
that in a private anti-trust action, as in 
all other litigation, each case must stand or 
fall on its own particular facts; and, that 
it is a fundamental rule of law in anti-trust 
litigation, where the fact of injury has been 
shown to exist in violation of the anti-trust 
laws of the United States, the Courts have, 
with great liberality, sustained any reason- 
able amount of damages assessed by a jury, 
where the record reveals any competent 
evidence to sustain the amount of damages 
so assessed. There can and should be no 
confusion in the mind of anyone concerning 
those propositions. 

The flusteration here, if any exists, is 
not as to the state of applicable law, but 
the status. of the record as made by the 
plaintiffs in this case, to sustain the burden 
of proof which the law casts upon them in 
this private anti-trust litigation to prove 
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the amount of damages. “You can’t go to 
a book and find the answer” to that problem. 
Cape Cod Food Products v. National Cran- 
berry Association, 119 F. Supp. 900, 910. 


Shred of all superfluity, by the jury verdict 
returned herein, a die has been cast which 
molds the following ultimate facts once at 
issue as having been finally adjudicated: 
(1) During the period from January 7, 
1950, through December 12, 1957, the de- 
fendant The Kansas City Star Company 
possessed monopoly power which it used 
to control and dominate interstate trade 
and commerce in the dissemination of news 
and advertising; (2) and, with Emil A. 
Sees, it attempted to monopolize the dis- 
semination of news and advertising in the 
metropolitan area of Kansas City, Missouri, 
as a consequence of such power; (3) such 
monopoly, and attempt to monopolize, were 
a proximate cause of injury to the plaintiffs 
in their operation of The Pictorial Shopper; 
The Independence Daily News; and. Radio 
Station KIMO; (4) however, such monop- 
oly power and attempt to monopolize did 
not substantially reduce and retard the 
circulation of either The Independence Daily 
News, or The Pictorial Shopper; (5) but 


‘did substantially reduce and retard the 


advertising revenue of both of those publi- 
cations, as well as that of Radio Station 
KIMO; (6) however, the amount thereof, 
measured in dollars and cents, was “spec- 
ulative.” (“Substantially as above used is 
synonymous with “materially.’’) 


Hence the only matter now for consideration 
by this Court is reduced to a single proposi- 
tion which is wholly related to the evidence 
adduced by plaintiffs to sustain the bur- 
den of proof which the law casts upon 
them in this case, to prove the amount of 
damages which they allegedly sustained as 
a proximate result of defendants’ adjudi- 
cated violations of Section 2 of the Sherman 
Anti-Trust Act. As to that proposition, 
it is well settled case law that “juries are 
allowed to act upon probable and inferential, 
as well as direct and positive, proof,” in 
ascertaining the amount of damages sus- 
tained by one whose business has been 
subject to the conduct of another in viola- 
tion of the anti-trust laws of the United 
States. As said by the Supreme Court of 
the United States, in Bigelow v. RKO Radio 
Pictures [1946-1947 Trape Cases { 57,445], 
(1946) 327 U. S. 251: 
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“The most elementary conceptions of 
justice and public policy require that the 
wrongdoer shall bear the risk of the un- 
certainty which his own wrong has created. 
* * * That principle is an ancient one, 
* * * and is not restricted to proof 
of damage in antitrust suits, although 
their character is such as frequently to 
call for its application * * *.” (1. c. 265) 


But it must not be overlooked that the 
Court further said: 


“Tn such a case, even where the defend- 
ant by his own wrong has prevented a 
more precise computation, the jury may 
not render a verdict based on speculation 
or guesswork.” (327 U. S. 264.) 


As above noted, the only issue not definitely 
and finally resolved by the jury verdict as 
returned is as to the amount of “advertising 
revenue” that was proximately “depreciated 
and retarded” which ~ plaintiffs otherwise 
might have obtained, but for the monopoly 
and attempt to monopolize here adjudicated. 
That, legally boiled down, relates to a claim 
for “loss of anticipated profits.” 


PROOF OFFERED BY PLAINTIFFS 
AS TO KIMO’S LOSS OF ANTICI- 
PATED ADVERTISING PROFITS: 


This is what plaintiffs proffered to the 
jury for its consideration in respect to that 
single issue, as to KIMO Radio. 


In the testimony of Mr. Tom Evans to 
the effect that when the radio logs of 
KCMO Radio Station were not published 
in the radio section of The Kansas City 
Star, that station (operated by him during 
the years 1934 to 1938) sustained a loss; 
after 1938, when KCMO’s log was published 
in the radio section of The Star, and KCMO 
had increased its power, and secured a na- 
tional hook-up, which added to its income, 
KCMO operated at a profit. The hsting 
of a radio log in The Star adds listening 
public to a radio station. (Evans, Depo.) 


There was testimony to the effect that 
representatives of KIMO, from the year 
1947 through 1953, contacted the Radio 
Editors of The Kansas City Star, Mr. 
Sees, and other officers of The Star, in an 
endeavor to get KIMO’s log published in 
the radio section of The Star; they were 
first informed of a policy adopted by The 
Star in 1947, about the time KIMO went 
on the air, whereby only radio stations 
having studios in Kansas City, Missouri, 
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would be published, without charge, in the 
radio section of The Star; KIMO made 
arrangements with Damon Recording Studios, 
in Kansas City, Missouri, to pipe programs 
to KIMO’s Broadcasting Station, in In- 
dependence, Missouri; but, notwithstanding, 
KIMO did not get its log published in 
The Star. Representatives of KIMO made 
a number of inquiries of officers of The 
Star, and offered to purchase space on 
the radio page of The Star each evening 
and Sunday, and sign a contract for such 
space for a period of one (1) year at the 
lowest contract rate offered by defendants 
to any advertiser for such frequent in- 
sertion of its radio log. The testimony 
was, that the only rates quoted to plaintiffs 
for the insertion of KIMO’s log on the 
radio page, as paid advertisement, were 
the general or forced combination rates 
then in effect, together with position charges 
to insure the log would appear on the 
radio page. This, plaintiffs could not afford 
and did not pay. Defendant Sees testified 
that The Star did not usually and custom- 
arily exact a position charge from any ad- 
vertisers for position of an ad in The Star 
papers, except when a specific position was 
demanded. Space on the radio page of 
The Star has a value to a radio station. 
Craig Siegfried testified he was willing to 
pay at least the lowest rate charged any 
advertiser for the space necessary to have 
KIMO’s radio log published in that section 
of The Star. Such advertising space was 
calculated by him at approximately $10,000.00 
per year, which KIMO never did pay. 
There is no evidence in this record as to 
the cost of any ads actually placed by KIMO 
and published in The Star. 

KIMO received less than one percent 
(1%) of national advertising. Such ad- 
vertising is an important source of revenue. 
KIMO attributes its impotency to sell that 
class, and other classes, of advertising to 
its inability to have its radio logs published 
in The Star. 

Exhibits were admitted in evidence (Exs. 
27, 29 & 30) as to the gross revenues of 
KIMO; its income and expense from 1953 
to 1957; and what would have been the 
cost to KIMO had it placed a 5-inch log 
ad in The Star under varying rates es- 
tablished by defendants. (Exs. 84, 85, 86.) 


_Craig Siegfried gave testimony as to the 
historical background and year-to-year gross 
revenue and costs of operation of KIMO 
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from 1947 to 1958, when KIMO was sold 
to other interests. He expressed the opinion 
that the advertising revenue of KIMO was 
reduced because of its inability to get its 
radio log published in the radio section of 
The Star, on the same basis as logs of 
other radio stations were so published. 


[Amount of Damage] 


The salient point to be understood here 
and stated regarding all testimony adduced 
at the trial relating to damages allegedly 
sustained by KIMO, is that the record as 
made is absolutely devoid of any evidence 
as to the quantum of damage, by proof of 
estimated loss of net profits which KIMO 
could or might have received but for the 
monopoly and attempt to monopolize ad- 
judicated by the jury verdict as returned. 
This is made crystal clear, because the 
only matter that counsel for plaintiffs re- 
lates to the quantum of. damages sustained 
by KIMO, in the suggestions filed in sup- 
port of their motion now before the Court, 
is stated thus: 


“Plaintiffs have been discriminated against 
and damaged in the amount of at least 
the value of that newspaper space (KIMO 
could have purchased) at the lowest rate 
to any advertiser.” (p. 13.) 


Note, they do not state KIMO actually 
paid an exorbitant rate, or other rate, for 
advertising in The Star. Of course, if 
KIMO had been charged and had paid 
a discriminatory rate for advertising in 
The Star, that would have been an item for 
consideration in assessing KIMO’s measure 
of damage. But when it is conceded, as 
it must be here, that KIMO did not pay 
any such advertising rate, the only amount 
of damage that could legally be assessed 
for failure to publish KIMO’s log in The 
Star, must relate that conduct to a claim 
for “loss of anticipated profits.” 


In their supplemental suggestions filed 
January 25, 1961, counsel for the plaintiffs 
state the quantum of damages sustained 
by KIMO thus: 


“As to KIMO, its income, expenses 
and profits are in evidence, and their ac- 
curacy was not questioned by the. de- 
fendants.” (Standing alone, that proves 
nothing.) Par. added. 


“Plaintiffs’ exhibits showed that the 
metropolitan area stations as a group, 
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and these group figures include KIMO’s 
figures, obtained more than forty percent 
of their revenue from national spot ad- 
vertisers in each year. Less than one 
percent of KIMO’s revenue came from 
such advertising.” (The exhibits were based 
on gross revenue received by all radio 
stations in the metropolitan area.) Par. 
added. 


“Mr. Siegfried testified that not being 
in the paper made it next to impossible 
to get national advertising in competition 
with stations that were in the paper. 


“The evidence shows that in 1951 and 
1952, KCKN obtained more than three 
times the revenue of KIMO. KCKN 
had one-fourth the power of KIMO, 
but did broadcast at night. Did the night 
broadcasts make that much difference?” 
(Again, this was related to gross revenue 
of KCKN.) Par. added. 


“Defendants say KIMO was not com- 
parable to the other stations. Plaintiffs 
submit that the likes of all these stations 
are much greater than their dislikes. 
They all broadcast a signal that could be 
heard throughout the metropolitan area, 
with the exception of KCKN, whose 
signal could not be heard throughout all 
of the area; they all broadcast news, 
features, and entertainment; they all de- 
pended upon advertising income for their 
livelihood. * * * And all of these sta- 
tions, including KIMO, performed the 
same basic function—disseminating news, 
information and entertainment by means 
of a broadcast signal.” (This is generally 


true as to all radio stations in this 


country.) Par. added. 


“Plaintiffs submit that from all this 
evidence the jurors could infer substantial 
damage to KIMO and could have made 
a sensible and reasonable estimate of the 
amount. They had the sense and the 
judgment to take into account and weigh 
the competitive position of KIMO in 
relation to the other station—to take into 
account the facilities and power of KIMO 
and the other stations and estimate the 
profits KIMO would have made had 
the knowledge of KIMO’s existence in the 
market not been suppressed by these 
defendants.” (A similar contention was 
rejected in Elyria, Lorain Broadcasting 
Co. v. Lorain Journal Co. (S. D. [N. D.] 
Ohio [1960 TrapE Cases § 69,831]) and 
as hereafter demonstrated, loss of antic- 
ipated profits of an individual business 
cannot be so measured.) Par. added. 

“Plaintiffs further submit that they 
were entitled to have the jury assess dam- 
ages to KIMO because of the discrimina- 
tory advantages given to the other stations 


1 69,969 


77,862 


measured by the value to those stations 
of the discrimination. (Plaintiff's damage 
must be different from that suffered by the 
general public—i.e. it must be special to 
plaintiff. Maltz v. Sax [1940-1943 TRADE 
Cases J 56,259], 7 Cir., 134 F. (2d) 2.) 
An offer to sell at a price the prospective 
purchaser cannot possibly afford to pay 
is no offer at all when the same service 
is sold to a competitor at a lower price, 
or, as in this case, furnished at no cost 
to the competitor. The only offer ever 
made to KIMO by these defendants for 
the regular publication of KIMO’s log 
was so exorbitant that it was an outright 
refusal to sell. KIMO’s offer to pay 
what the department stores pay was out- 
right refused.” Par. added. 


[Absence of Proof as to Relative 
“Net” Earnings | 


The statements above made by way of 
briefs filed, are a tersely stated version 
of the whole summation made by counsel 
for plaintiffs in their closing arguments 
before the jury in this case. (See transcript, 
closing arguments, on file.) Counsel for 
plaintiffs ignore the fact that the exhibits 
as to revenue received by other radio sta- 
tions was only established as to “gross 
income,’ not “net earnings.” They ignore 
the fact that there is no evidence in this 
record by way of exhibit, expert: testimony, 
or otherwise, relating the net earnings of 
any radio station, whose log was published 
in The ‘Star, with a comparison of “net 
earnings” actually received by KIMO, to 
fix a premise for a claimed loss of antici- 
pated profits. “Facts do not cease to exist 
because they are ignored.” 


The loosest construction to be given to 
the anti-trust laws requires a plaintiff in 
a private anti-trust action to bear the bur- 
den of proving the defendant’s unlawful 
acts and that such acts were either a cause 
of a specific fraction of his losses, or at 
any rate a more substantial cause of his 
losses than any other known factor. There- 
fore, in addition to establishing that the 
defendants violated the anti-trust laws, the 
plaintiffs in this case were required to prove 
that the defendants’ violation was the most 


probable proximate cause of injury to 
KIMO, and prove the amount of that 
injury. It could not be proved by merely 


assuming the jury knew that radio stations, 
as private enterprises, were intended to be 
operated at a profit. 
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PROOF AS TO THE PICTORIAL SHOP- 
PER AND THE INDEPENDENCE 
DAILY NEWS’ LOSS OF 
ADVERTISING: 


The inquiry into that matter is likewise 
reduced to a single consideration of an- 
ticipated profits Craig Siegfried might and 
should have realized from lost advertising 
revenue. The jury found that neither such 
business suffered any damage as a result 
of loss of revenue because of reduced or 
retarded paid circulation. 


When the pre-trial process was first 
utilized in this ‘action plaintiffs on May 1, 
1959, through their counsel, tendered for 
consideration by the Court, what is re- 
ferred to in the evidence as a “Black Book.” 
Such exhibit was, in effect, a pre-trial brief 
which was represented as being a detailed 
statement of plaintiffs’ claim for “KIMO 
Radio Damages,’ damages to “The Pic- 
torial Shopper,” and to “The Independence 
Daily News”; with a statement of “foun- 
dation evidence upon which plaintiffs (stated 
they) would premise any expert witness’s 
testimony as to economic growth” of plain- 
tiffs’ business operations. Such exhibit con- 
tained 85 pages, including 26 “financial 
exhibits” asserted to have been made from 
the books and records as maintained by 
Craig Siegfried. The pre-trial record re- 
veals that many hours were consumed 
considering the contents of that document, 
to an understanding of its relevancy as 
evidence under the issues joined in this 
action. Tersely stated, it represented plain- 
tiffs’ then theory of claim for damages 
allegedly recoverable herein. As utilization 
of pre-trial process continued, through ten 
(10) subsequent conferences, the law ap- 
plicable to plaintiffs’ burden of proof, as 
related to the contents of that document, 
was thoroughly sounded. 


The pre-trial transcript on file in this case 
patently reveals much confoundment and 
dilemma existing on the part of plaintiffs’ 
counsel, in an endeavor to relate statements 
contained in that document to actual, ad- 
mitted, existing, and known facts. 


If this instant memorandum is to be 
confined within reasonable bounds, it must 
here be categorically stated that the quan- 
tum of damages claimed by plaintiffs, as 
revealed in the “Black Book”, was the 
chief and dominant subject sounded and 
attempted to be congealed by this Court 
throughout the pre-trial procedure used to 
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particularize the issues joined in this action, 
as suggested and outlined in the so-called 
“Prettyman” report for “Procedure in Anti- 
Trust and Other Protracted Cases,” as 
adopted by the Judicial Conference of the 
United States September 26, 1951; and, 
that during the course thereof counsel for 
plaintiffs changed and proffered contradic- 
tory theories as to proof of quantum of 
damages claimed in this action, several 
times. Testimony concerning such con- 
tradictory positions was adduced and dem- 
onstrated before the jury at the trial of 
this action. 


[National Averages as Measure of Damages] 


In relation to the issue as to the guantwm 
of damages plaintiff Craig Siegfried alleg- 
edly sustained because of loss of advertising 
revenue to The Pictorial Shopper: the 
following statement, found in plaintiffs’ 
suggestions filed January 25, 1961, is en- 
lightening of the position assumed at the 
trial of this case. 


“As to The Pictorial Shopper, in spite 
of the fact that the profit and loss state- 
ments were estimates, there was one set 
of figures which were not estimates, 
and whose accuracy was not contested 
i.e., the books showing the volume of 
display advertising business done in each 
year since 1945. These figures showed, 
see Plaintiffs’ Exhibits 23 and 23A, that 
The Shopper never again did the volume 
of display advertising business it did in 
1948. Plaintiffs prepared and offered in 
evidence their Exhibit No. 120, (which 
was rejected at the trial for failure of 
counsel to comply with pre-trial mandate 
as to exhibits) attached hereto as Exhibit 
A, showing that if The Shopper had main- 
tained its 1948 volume of display adver- 
tising it would have made additional 
profits in excess of $38,000.00 in the 1950- 
1957 period. Mr. Mellus testified that 
over the country generally in areas free 
of monopoly, suburban weekly publica- 
tions have experienced a growth of at 
least 35% in the period. Exhibit B, at- 
tached hereto, shows that had The Shopper 
in the damage period, grown 35% in dis- 
play advertising alone, it would have net- 
ted an additional $61,000.00.” (Par. added.) 


Merely because Craig Siegfried received a 
given amount of display advertising in 
1948, and there has been a 35% growth 
over the country for suburban weekly news- 
papers, are not factors, standing alone, to 
prove that defendants’ illegal conduct was 
the most probable cause of any depreciation 
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of display advertising in The Pictorial 
Shopper or The Independence Daily News. 


[Commingling of Records] 


This, because the evidence was that Mr. 
Craig Siegfried commenced publishing The 
Pictorial Shopper in his own printing plant 
in the year 1939. He and his brothers 
commenced operating KIMO Radio in 1947. 
Mr. Craig Siegfried acquired The Inde- 
pendence Daily News in 1948. In the 
operation of all such business after Janu- 
ary 1, 1953, the evidence is that Mr. Craig 
Siegfried maintained one set of books, in 
which the combined income and disburse- 
ments of The Independence Daily News, 
The Pictorial Shopper, KIMO Radio, with 
that of the printing plant he operated, were 
commingled from all sources, and so re- 
corded. Jn the preparation of exhibits 
therefrom, used as evidence in this action 
as to the quantum of damages sustained, 
the uncontroverted testimony adduced by 
plaintiffs’ own witnesses, was—there was 
no way, from the manner the books and 
records of Seigfried were kept, that a break- 
down could be made, other than “by ap- 
proximation.” This is so, as to Exhibits 
23 and 23A relating to classified advertis- 
ing in The Pictorial Shopper before 1948, 
and afterwards as shown in Exhibits 94 
through 101. 


[Allocation of Income and Expense] 


Expenses incurred in the operation of 
such businesses were arbitrarily allocated 
to each business operation. —To commence 
with, as of 1948, a twelve percent (12%) 
differential as to income collected, from 
that billed, for display advertising was 
arrived at by taking the experience of 
Craig Siegfried in publishing The Pictorial 
Shopper prior to the time he acquired The 
Daily News, (a period from 1939 to 1948). 
Thereafter, eighty-eight percent (88%) of 
income from display ads was credited to 
The Shopper and the balance arbitrarily 
given to The Daily News. As to classified 
ads, ninety-eight percent (98%) was arbi- 
trarily given to The Shopper and two 
percent (2%) to The Daily News. Circu- 
lation income was approximated, sixty per- 
cent (60%) to The Shopper, and forty 
percent (40%) to The Daily News, though 
the evidence established that The Shopper 
was predominantly a “throw away,” i.e. 
circulated free. The same percentage, 60-40, 
was used in charging expense of operation 
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between those two businesses. Similar ap- 
proximations were made as to other items 
of expense but, as Mr. Bowser, plaintiffs’ 
bookkeeper, testified: “I don’t know whether 
we are right or not, I don’t know whether 
anybody else can be any more so,” regard- 
ing such matters. The undisputed testimony 
is that Mr. Craig Siegfried directed the 
approximations to be made as to income 
and expenses between The Shopper and 
The Daily News, as established by all the 
above exhibits adduced before the jury 
in this case, and there is not one iota of 
testimony, either from Mr. Craig Siegfried, 
or any other witness, that establishes any 
factual basis therefor. Mr. Siegfried testi- 
fied there were many reasons for losing 
advertising in his publication. For instance, 
some persons stated they did not like 
his paper; its editorial policy; competition 
of The Independence Examiner; the Inde- 
pendence Adviser; overlapping circulation 
with other papers published in Jackson 
County; and because all revenue from 
KIMO, The Pictorial Shopper,. and The 
Independence Daily News was commingled, 
one cannot allocate income from advertis- 
ing to any one medium other than on a 
guess estimate. Hence from the record as 
made in this case, there is no reasonable 
basis for a claim of loss of profits resulting 
from depreciated or retarded advertising 
revenue, accruing separately to The Pic- 
torial Shopper or The Independence Daily 
News, from any consideration of probative 
evidence, or from the books and records 
as kept and maintained by Craig Siegfried. 


However, this fact is clear: there is a 
great discrepancy between exhibits prof- 
fered at pre-trial conference, represented 
to the Court as being true statements of 
income earned and expense incurred by 
Mr. Craig Siegfried, allegedly made from 
his books, as to each such business opera- 
tion, and those exhibits that were intro- 
duced in evidence at the trial of this case. 
That fact was established and _ patently 
made known to the jury and could only 
have produced doubt in the minds of the 
jury that would naturally lead to specula- 
tion. The only reasonable inference as to 
all exhibits introduced by plaintiffs at the 
trial is that they are based on a “guess” 
as to what quantum of damages plaintiff 
Craig Siegfried could, or might, have sus- 
tained from individual operations of The 
Pictorial Shopper, The Independence Daily 
News, and KIMO Radio. Counsel for 
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plaintiffs are in error when they state that 
the accuracy of Exhibits 23 and 23A was 
not disputed at the trial. 


[Expert Testimony] 


Mr. Mellus and Mr. Krehbiel qualified 
as expert witnesses in this case to express 
an opinion on the valuation of suburban 
and weekly newspapers and the national 
growth thereof. Mr. Mellus’ testimony was 
to the effect that advertising in suburban 
newspapers has grown on an average of 
30 to 35% nation-wide during the period 
1950 through 1957; that in an area of free 
economy suburban papers got ads from 
Montgomery Ward, Sears, Penney’s, and 
large food chains. His testimony, as well 
as that of Mr. Krehbiel, was general, and 
national in character. Neither witness was 
asked, nor did they express any expert 
opinion by which the jury in this case 
could reasonably measure the quantum of 
damages Craig Siegfried might, or could, 
have sustained as a proximate cause of the 
impact of monopoly in question on _ his 
business of operating The Pictorial Shopper 
or The Independence Daily News, locally. 
Both Mr. Mellus and Mr. Krehbiel related 
their testimony to suburban newspapers 
generally. Mr. Krehbiel testified The Pic- 
torial Shopper “was not such a newspaper.” 
Testimony as to newspapers nationally and 
generally, not reduced to a consideration 
of a particular operation, could only lead 
to speculation and conjecture on the part 
of a jury in measuring plaintiffs’ claim for 
damages in this case. 


[Advertising Revenues Lost] 


As to solicitations of ads by Mr. Craig 
Siegfried and his employees, from Mont- 
gomery Ward, Sears, Katz, The Jones 
Stores Company, Penney’s, Boring’s, Pecks, 
etc.: the Court permitted hearsay testi- 
mony (under the exception to the rule that 
usually excludes that form of testimony) 
so as to permit plaintiffs to establish a 
motive and reason given by advertisers and 
potential advertisers for not publishing, or 
ceasing publication of ads in The Pictorial 
Shopper and The Independence Daily News. 
Such testimony was admissible for that 
limited purpose. However, there is not one 
iota of testimony from Mr, Siegfried, any 
expert witness, or any other source, as to 
the probable amount of advertising Sieg- 
fried might, or could, reasonably have lost 
or received from such advertisers but for 
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the monopoly or attempt to monopolize ad- 
judicated. The jury in this case was not 
given any measuring rod concerning that 
matter, but was invited by plaintiffs to 
merely guess and fix the quantum of dam- 
ages from that source. 


[Basis for Estimating Damage] 

Plaintiffs in this case have primarily sued 
for lost profits. Proof of loss of profits from 
the operation of a newspaper is different 
from that presented in the case of a manu- 
facturer, or a motion picture operation. 
However, the use of gross income, standing 
alone, is not a criterion of injury in either 
such case. Wolfe v. National Lead Co. [1955 
TRADE CASES { 68,094], (9 Cir. 1955) 225 F. 
(2d) 427. What is involved is net profits 
that would have reasonably accrued and 
have been earned by a person engaged in a 
business of an interstate character but for 
a monopoly or attempt to monopolize, which 
becomes an impact on such business opera- 
tion, in violation of the anti-trust laws. 
Hence it is anticipated profits which plain- 
tiffs reasonably could have earned but for 
the monopoly, that are the quantum of 
damages recoverable herein. It has long 
been recognized that though the amount of 
anticipated profits, dependent as they are 
upon numerous and uncertain contingencies, 
is not susceptible of proof with certainty, 
but that fact, standing alone, does not pre- 
vent recovery thereof, if there is evidence 
from which a jury may reasonably estimate, 
though not exactly, the amount thereof. 
However, the burden of proof is upon him 
who claims loss of profits to adduce evi- 
dence from which that fact, and the amount 
thereof, may reasonably be ascertained. One 
who seeks to recover for the loss of the 
anticipated profits of an established busi- 
ness, without proof of the expense and in- 
come of the business, can hardly be said 
to have sustained the burden of proof the 
law casts upon him. What was said by 
Judge Walter H. Sanborn, in Central Coal & 
Coke Co. v. Hartman, (Cir. 8) 111 Fed. 96, 
99, to the effect that “proof of the expenses 
and of the income of the business for a 
reasonable time anterior to and during the 
interruption charged, or of facts of equiva- 
lent import, is indispensable to a lawful 
judgment for damages for the loss of an- 
ticipated profits of an established business” 
remains the law to this day! (Cf. Fireside 
Marshmallow Co. v. Frank Quinlan Const. 
Co., (8 Cir. 1954) 213 F. (2d) 16; Wisconsin 
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Liquor Co. v. Park & Tilford Distillers Corp. 
[1959 Trave Cases § 69,363], (7 Cir. 1959) 
267 F. (2d) 928. 


Plaintiffs’ position as to the quantum of 
damages recoverable in this case may be 
summed up thus: Defendants have been 
convicted of monopoly and attempt to mo- 
nopolize; we have been engaged in a com- 
petitive business with defendants and other 
radio stations in the area of economy affected 
by defendants’ adjudicated violations of the 
Sherman Anti-Trust Act; we must have 
been hurt in our business operations by the 
unlawful monopoly and attempt to mo- 
nopolize perpetrated by defendants; we 
believe that to be a fact, as we do not now 
have as much money as we think we should 
have; but we are hard put to legally dem- 
onstrate that matter. As Judge Foley said, 
in Webster Rosewood Corporation v. Schine 
Chain Theatres, Inc, {1957 TRADE CASES 
SSSA |S Iesy/ ek “Syorhoe SLs (NS ID), INSP NG 
1957), when confronted with similar con- 
tention, “This, to me, is not only bad logic 
batbadilav cia encase 5i/5) 


[Conclusions] 


From the record as here made, from the 
books and records of plaintiffs; the manner 
by which proof has been adduced; and the 
evidence considered as a whole, the only 
conclusion to reasonably be reached by 
the Court is, that plaintiffs would not, at a 
re-trial on the issue of damages, or trial 
de novo, be in any better position to sustain 
the burden of proof as to the amount of 
damages, if any, sustained by them, than 
they were at the prior trial. From the con- 
tradictory theories proffered by plaintiffs 
concerning that issue, the guesswork re- 
vealed as to quantum of damage that could 
or would be proved, it is transparent that at 
a trial anew Mr. Bowser’s observation 
would be repeated: “You can do anything 
with figures.” Figures, without supporting 
data therefor, are not substantial evidence 
in this, or any other, action at law, regard- 
less of the aura of malefaction in which 
they are attempted to be enshrouded. 

Plaintiffs proffer no objection with respect 
to the admission or exclusion of evidence 
at the trial of this case, or to any rulings 
made by the Court at the trial. Plaintiffs’ 
grounds for new trial, other than as above 
covered, relate solely to the submission of 
the case to the jury through the use of 
interrogatories, permitted by Rule 49(a), 
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F. R. C. P., and to the supplemental (not to 
the original) charge given by the Court to 
the Jury on December 8, 1960, at 4:00 P. M. 

Prior to reaching agreement on their ver- 
dict, the jurors returned to the Court Room 
and asked the Court for additional instruc- 
tions with respect to proof of damages. 
After reading that part of the instructions 
originally given on that issue, the Court 
made the following comments: 


“The evidence in the case does leave a 
void and I know you have had and will 
have difficulty with this question of the 
amount of damages. But the burden of 
proof is upon the plaintiff to sustain the 
amount of damages with some reasonable 
degree of certainty in the case. The law 
casts that burden of proof upon the 
plaintiffs. - 

“In my opinion the case does not dem- 
onstrate the amount with a reasonable 
degree of certainty that the plaintiffs in 
this case have been damaged. That is my 
opinion. I am expressing it to you but 
you are not bound by it. 

“There may be shown the question of 
the impact of damage upon those busi- 
nesses of some kind, to some extent. But 
the evidence does not demonstrate the 
amount of loss. It leaves it, in my opin- 
ion, speculative and conjectural. 

“There is no evidence of record from 
which I, as a judge, can ascertain the 
amount of damages that would reasonably 
be recovered by the plaintiffs in this case 
with any reasonable degree of certainty. 
That is the state of the record. The rec- 
ord was made by the plaintiffs in that 
fashion. 

“Now in view of the form of verdict I 
have given to you, if you find the plaintiffs 
were injured in any one of their business 
operations by reason of the monopoly, but 
you cannot ascertain the amount of it, 
you may either put down the sum of one 
dollar or you may write in the word 
“speculative.” 


Thus, immediately after all the evidence 
was adduced in this case, it was the opinion 
of the Court that there was a void in the 
proof with respect to the extent of damages, 
if any, suffered by the plaintiffs. After re- 
view of the evidence, I remain of the same 
opinion, and that the record as made by 
the plaintiffs did not afford a basis for 
ascertaining, with any reasonable degree of 
certainty, the extent of damages, if any, sus- 
tained by the plaintiffs, but, rather, left the 
amount in a speculative and conjectural 
state. Consequently, the jury was advised 
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that it could either render a verdict in favor 
of plaintiffs for nominal damages or write 
in the word “speculative” as to the amount 
of damages sustained by plaintiffs, and I am 
satisfied that they were properly so charged 
under the law. 


The jury rendered a verdict stating that 
in its opinion the evidence of damages was 
too speculative to be ascertained with a 
reasonable degree of certainty. Specifically, 
the jury found that plaintiff Craig Siegfried 
suffered no damage with respect to alleged 
loss of circulation revenues, and the loss 
suffered by plaintiffs with respect to adver- 
tising revenues was found to be “specula- 
tive.” Consequently, plaintiffs have compiled 
a record in this case which in both the 
Court’s opinion and the jury’s opinion, ex- 
pressed by the verdict of the jury, made a 
recovery of damages by plaintiffs impossible 
to ascertain with a reasonable degree of cer- 
tainty. Plaintiffs have accordingly failed to 
sustain their burden of proof and are en- 
titled to no more than nominal damages. 


In United States v. Reading Railroad, 123 
U. S. 113, (1887) the Supreme Court of the 
United States said, (1. c. 114): 


“Trial by jury in the courts of the 
United States is a trial presided over by 
a judge, with authority, not only to rule 
upon objections to evidence, and to in- 
struct the jury upon the law, but also, 
when in his judgment the due adminis- 
tration of justice requires it, to aid the 
jury by explaining and commenting upon 
the testimony, and even giving them his 
opinion upon questions of fact, provided 
only he submits those questions to their 
determination. Vicksburg & Meridian Rail- 
road v. Putnam, 118 U. S. 545; St. Louis 
etc. Railway v. Vickers, 122 U. S. 360.” 


The opinion expressed by this Court, supra, 
had its incubation during pre-trial confer- 
ences held herein, where the Court was 
afforded ample opportunity to consider all 
aspects of plaintiffs’ claim against the de- 
fendants. The jury had no such opportunity. 
They had to take the facts adduced in one 
solid dose. The Court was compelled to 
make a note of explanation, and comment 
on the facts as it did, if the jury was to 
render a just verdict. They returned the 
only verdict that could be returned on the 
record as made by plaintiffs. 


In light of the record so made and the 
verdict of the jury so returned, the Court, 
in the light of Rule 49(a), F. R. C. P., finds 
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the fact to be that plaintiffs are only entitled 
to recover nominal damages in this case, 
together with the costs accrued. 


Let the following judgment be entered of 
record herein: 


Judgment 


On the 8th day of December, 1960, the 
hearing and taking of evidence having been 
concluded, and the arguments and summa- 
tions of counsel having been delivered, and 
the charge and instructions of the Court to 
the jury having been given, the jury retired 
to consider its verdict and thereafter in open 
court returned a special verdict pursuant to 
the instructions of the Court as follows: 


“Interrogatories to be Answered 
by the Jury 


Do you find and believe from the evi- 
dence: 


(1) During the period from January 7, 
1950 to January 6, 1953, did The Kansas 
City Star Company possess monopoly 
power so as to control and dominate in- 
terstate trade and commerce in dissemi- 
nation of news and advertising, to such an 
extent as to exclude actual and potential 
competitors from that field of interstate 
trade or commerce, and exercise such 
power with the intent and for that purpose? 

Answer ‘Yes’ or ‘No’: Yes. 

“(2) The same question is propounded 
to you with respect to the period from 
January 7, 1953 to December 12, 1957. 

Answer ‘Yes’ or ‘No’: Yes. 

(3) During the period from January 7, 
1950 to January 6, 1953, did The Kansas 
City Star Company attempt to monopolize 
interstate trade and commerce in the dis- 
semination of news and advertising for 
the specific purpose and with the intent 
to achieve or build a monopoly? 

Answer ‘Yes’ or ‘No’: Yes. 

(4) The same question is propounded 
to you with respect to :the period from 
January 7, 1953 to December 12, 1957. 

Answer ‘Yes’ or ‘No’: Yes. 

(5) During the period from January 6, 
1953, did the defendant Emil A. Sees at- 
tempt to monopolize the dissemination of 
news and advertising in the Metropolitan 
Area of Kansas City for the specific pur- 
pose and with the intent to achieve or 
build a monopoly? 

Answer ‘Yes’ or ‘No’: Yes. 

(6) The same question is propounded 
to you with respect to the period from 
January 7, 1953 to December 12, 1957. 
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Answer ‘Yes’ or ‘No’: Yes. 

(7) If your answer to all of the above 
questions is ‘No’, then you need not make 
any further answer to the following ques- 
tions. If any one of your answers to the 
above questions is ‘Yes’, then make an- 
swer to the following: 

Do you find and believe from the evi- 
dence that any such monopoly or attempt 
to monopolize, as above found by you, 
was a substantial and proximate cause of 
damage to plaintiff Craig Siegfried: 

In his operation of The Independence 
Daily News? 

Answer ‘Yes’ or ‘No’: Yes. 

In his operation of The Pictorial Shopper? 

Answer ‘Yes’ or ‘No’: Yes. 

In the operation of Radio Station 
KIMO from January 1, 1950 to January 
1, 1953? 

Answer ‘Yes’ or ‘No’: Yes. 

In the operation of Radio Station 
KIMO from January 1, 1953 to December 
12, 1957? 

Answer “Ves tort! Nor Ves 


“Tf you find monopoly power was resi- 
dent in The Kansas City Star Company, 
or that The Kansas City Star Company 
and Emil A. Sees attempted to achieve 
or build a monopoly, and that either or 
both such matters were a substantial and 
proximate cause of damage to the plain- 
tiffs’ several businesses, then make answer 
to the following: 


Was the paid circulation of The Inde- 
pendence Daily News substantially and 
proximately reduced or retarded thereby? 

Answer ‘Yes’ or ‘No’: No. 

Was the advertising revenue of The 
Independence Daily News _ substantially 
and proximately depreciated or retarded 
thereby? 


Answer ‘Yes’ or ‘No’: Yes. 


If your answer is ‘Yes’ to either one of 
the last two above questions, in what 
amount, measured in dollars and cents, 
do you find from the evidence The Inde- 
pendence Daily News was damaged? 

State such amount; or, ‘None’ in the 
following blank space according to your 
finding: 

Speculative. 

Was the paid circulation of The Pic- 
torial Shopper substantially and proxi- 
mately reduced or retarded thereby? 

Answer ‘Yes’ or ‘No’: No. 

Was the advertising revenue of The 
Pictorial Shopper substantially and proxi- 
mately depreciated or retarded thereby? 
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Answer ‘Yes’ or ‘No’: Yes. 

If your answer is ‘Yes’ to either one of 
the last two above questions, in what 
amount, measured in dollars and cents, do 
you find from the evidence The Pictorial 
Shopper was damaged? 

State such amount; or, ‘None’ in the 
following blank space according to your 
finding: 

Speculative. 

Was the advertising revenue in the op- 
eration of Radio Station KIMO, during 
the period from January 1, 1950 to Janu- 
ary 1, 1953, substantially and proximately 
depreciated or retarded thereby? 

Answer ‘Yes’ or ‘No’: Yes. 

Was the advertising revenue in the 
operation of Radio Station KIMO, during 


the period from January 1, 1953 to De- | 


cember 12, 1957, substantially and proxi- 
mately depreciated or retarded thereby? 


Yes. 


“Tf your answer is ‘Yes’ to either one 
of the last two above questions, in what 
amount, measured in dollars and cents, 
do you find’ from the evidence Radio 
Station KIMO:! was damaged? 

State such amount; or, ‘None’ in the 
following blank space according to your 
finding: 
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Speculative. 

All twelve jurors must agree on each 
answer, affirmative or negative, that you 
make to each of the above interrogatories. 

(Signed) CHARLES F. McCALL 
Foreman of the Jury” 


The Court now declares and determines 
that there is no just reason for delay in the 
entry of judgment for actual and treble 
damages under Counts I, II, III and IV of 
plaintiffs’ complaint, and expressly directs 
entry of judgment therefor. 

It is therefore ordered and adjudged that 
plaintiffs have and recover of the defendants 
the sum of One Dollar ($1.00) on each of 
Counts I, II, III and IV of the Second 
Amended Complaint. 

It is further ordered and adjudged that 
the total amount of damages be, and it is 
hereby, trebled under the provisions of Title 
15) Wes EC. AS Section 15" and*thatethe 
total amount of damages to be recovered 
by plaintiffs on Counts I, II, IJI and IV is 
the sum of Twelve Dollars ($12.00). 

It is further ordered that the assessment 
of attorneys’ fees and costs and expenses be 
taken up at a later date to be fixed by the 
Court. 


Lf] 69,970] Kenmore-Louis Theatre, Inc. v. Benjamin Sack, et al. 


In the United States District Court for the District of Massachusetts. 


No. 57-1130-C. Dated March 29, 1961. 


Civil Action 


Sherman and Clayton Acts 


Private Enforcement—Service of Process—Agent—Motion Picture Distributor.—The 
activities of a distributor, through which exhibitors for defendant’s films were solicited, 
were such as to make the distributor an agent on which service of process could be effected 
through an officer, even though film rental contracts were signed outside the district. The 
distributor was not just an independent contractor. 


See Private Enforcement and Procedure, Vol. 2, J 9008.350. 


Private Enforcement—Venue—Activities of Motion Picture Distributor as Agent.— 
Activities of a distributor soliciting exhibitors for defendant’s films, which included collec- 
tion and adjustment of rentals, receipt of box office statements and investigation of 
complaints, were such as to cause the company for which he acted to be “found” in 
the district. 


See Private Enforcement and Procedure, Vol. 2, J 9008.115. 
For the plaintiff: Claude B. Cross and Philip M, Cronin, Boston, Mass. 


For the defendants: Frederick G, Fisher, Jr., and Hale and Dorr, Boston, Mass., 
and Donovan, Leisure, Newton & Irvine, New York, N. Y., for Buena Vista Film Dis- 
tributing Co., Inc.; Walter H. McLaughlin, Boston, Mass., for Beacon Hill and Gary 
Theatre, Benjamin Sack, Capri Theatre, Inc., and Saxon Theatre Corp. 
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Carrrey, District Judge [Jn full text]: 
This is a private antitrust suit commenced 
by a complaint filed in 1957, Plaintiff, Ken- 
more-Louis Theatre, Inc., is an independent 
exhibitor of motion pictures in the Boston 
area. Kingsley International Pictures Cor- 
poration, a New York corporation, here- 
inafter referred to as Kingsley, is one of 
the defendants named in the complaint. 
Kingsley has filed a motion to dismiss and 
bases that motion upon two grounds, (1) 
that at the time of service of process Kings- 
ley was not served in the action, and (2) 
that venue is not proper in this district 
because Kingsley is not transacting busi- 
ness within the ‘Commonwealth of Massa- 
chusetts. 


It appears that service of process against 
Kingsley was made upon one Edward 
Ruff, a corporate officer and stockholder 
of Edward Ruff Film Associates, Inc., a 
corporation which is engaged in the proc- 
ess of distributing films for various mov- 
ing picture producers. 


On February 26 and 28, 1959, plaintiff 
took the deposition of Edward Ruff at 
Boston, and from that document it appears 
that Edward Ruff Film Associates, Inc. 
solicited clients for Kingsley for the rental 
of a motion picture entitled “And God 
Created Woman” under a writtdn contract 
between Edward Ruff Film Associates, Inc. 
and Kingsley. It also appears from this 
deposition that Ruff sold, booked, and 
otherwise handled this picture, as well as pre- 
vious pictures, in all the New England states. 


The arrangement between Ruff and Kings- 
ley is such that Ruff obtains agreements 
from movie exhibitors for the licensing of 
a picture, and any agreement obtained is 
written upon a license-form agreement of 
Kingsley’s. Five copies of the contracts are 
prepared and subsequently sent to the dis- 
tributor, who signs them and returns them 
to Ruff. Ruff retains two copies and for- 
wards the remaining three to Kingsley 
for approval or rejection. The rental price 
for a license of a Kingsley picture is sent 
to Ruff, who in turn forwards it to the 
Union Film Distributing Company, which 
is located in the same offices as Kingsley. 
In each case, Ruff deducts a commission 
before forwarding the sum which he has 
received to New York. It also appears 
from the deposition that Ruff signed con- 
tracts on behalf of Kingsley in the Com- 
monwealth of Massachusetts, as well as 
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making adjustments on film rentals with 
respect to Kingsley pictures. Exhibitors 
of Kingsley pictures send box-office state- 
ments of cash receipts to Ruff. 


[Film Distribution as Doing Business] 


As stated above, the initial question that 
must be resolved is whether or not Kings- 
ley was doing business in the Common- 
wealth of Massachusetts at the time of 
service of process upon Ruff. Kingsley 
contends that Ruff is nothing more than 
an independent sales representative engaged 
in the process of securing proposals for 
licensing and exhibition of motion pictures 
for several companies, and that in fact and 
at law no basis exists for concluding that 
Ruff was authorized to accept service of 
process on behalf of Kingsley within the 
meaning of Rule 4(d)(3) and (7), Federal 
Rules of Civil Procedure. Of course, if 
one were to examine only the formal struc- 
ture of the relationships of the parties in 
this case, it could be argued that since 
Kingsley was not physically located in 
Massachusetts, and had no employees in 
Massachusetts, Ruff was merely an inde- 
pendent contract or attempting to secure busi- 
ness for Kingsley. However, this Court 
must address itself to the substance of the 
relationship between Kingsley and Ruff, 
and in the process of so doing it becomes 
apparent that through the efforts of Ed- 
ward Ruff Film Associates, Inc., Kingsley pic- 
tures are distributed in Massachusetts. The 
mere fact that a physical signing of a 
contract is not executed in Massachusetts, 
for instance, is not controlling as to whether 
or not a corporation is transacting business 
within the State, because the physical act 
of signing a contract may be only one 
element in a broad range of business activi- 
ties. It must be recognized that business 
may be done in a State although those 
doing business assiduously avoid the ap- 
pearance of actual business operation through 
the process of signing contracts. Hoopeston 
Company v. Cullen, 318 U. S. 313. Notwith- 
standing the importance of the execution 
of written contracts, such acts are ordi- 
narily but one step in a series of events 
which have the effect of linking prior busi- 
ness negotiations with the ultimate object 
of distribution of films which is the real 
goal of the business transaction. 


In International Shoe Co. v. Washington, 
326 U. S. 310, the Supreme Court, in con- 
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nection with the problem of determining 
whether a corporation is doing business 
within a State, noted that the test is not 
merely one of quantity, per se, of activity 
in that State, but, rather, the test has its 
most rational basis in the nature of the 
activity of the corporation within the geo- 
graphical confines of the forum in which 
suit is brought. Thus, again, it appears 
clear that the totality of the activity of 
distributing film by Kingsley, together with 
Union, together with Ruff, indicates a 
business pattern of conduct in which Ruff 
played a feature role, in that it was only 
through his efforts that Kingsley pictures 
were ultimately displayed within the Com- 
monwealth of Massachusetts. See, also, 
International Harvester v. Commonwealth of 
Kentucky, 234 U. S. 579, and Certain-Teed 
Products Corp. v. Wallinger, (C. A. 4) 89 
F, 2d 427, 


[Distributor as Agent for Service] 


From the foregoing it appears clear that 
Edward Ruff Film Associates, Inc., through 
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its corporate officer, Edward Ruff, was 
acting as an agent for Kingsley, at least 
to the extent that Ruff was engaged in the 
business of soliciting orders for the dis- 
tribution of the film “And ‘God Created 
Woman,” and, thus, service of process upon 
Edward Ruff was proper under Rule 4 
(d)(3), Federal Rules of Civil Procedure. 


[Venue] 


With respect to the argument of Kings- 
ley concerning venue in the District of 
Massachusetts, Title 15, Sec. 22, United 
States Code, provides that venue in an anti- 
trust action is proper in any district where 
the corporation may be “found” or “trans- 
act business.” The fact that Ruff had au- 
thority to adjust rentals, investigate complaints, 
prepare contracts, collect and deposit money, 
and distribute pictures, compels the con- 
clusion that at least Kingsley was “found” 
within the District of Massachusetts. Con- 
sequently, venue is proper in this district. 


The motion to dismiss is denied. 


[69,971] Bulova Watch Co., Inc. v. Robinson Wholesale Co., and Robinson Whole- 


sale, Inc., of Davenport. 


In the Supreme Court of Iowa. No, 22/50263. Filed April 4, 1961. 
Appeal from Polk District Court. FouNTAIN, Judge. Affirmed. 


Iowa Fair Trade Act 


Constitutionality—Non-signers.—The non-signer provisions of the Iowa Fair Trade 
Act, Ch. 550, Code 1958, are unconstitutional. There is an invalid delegation of legislative 
authority, to private parties, over the regulation of prices. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3003, 3085. 
For the appellant: Holliday, Miller & Stewart, by William Wimer and Joseph B. 


Joyce, Des Moines, Iowa. 


For the appellees: Lappen & Kramer, Des Moines, Iowa. 


Affirming 1960 Trade Cases { 69,752. 


SNELL, Justice [In full text]: This is an 
appeal from a decision by Polk District 
Court holding unconstitutional the non- 
Signer provisions of the Iowa Fair Trade 
Act, Chapter 550, Code, 1958. 


We have before us the record, duly set- 
tled in the trial court, and appellant’s brief 
and argument. We have not been favored 
by any brief or argument, written or oral, 
by appellees. We mention this only in ex- 
planation of our difficulty and intend no 
reflection upon counsel for appellees as we 
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are advised they have refrained from further 
defense of the case on instructions from 
their clients. 

Without knowing the reasons for this lack 
of interest, it would be improper for us to 
assume it is solely because of loss of con- 
fidence in their position as sustained by the 
trial court. 

Plaintiff, Bulova Watch Company, Incor- 
porated, a New York corporation not 
qualified or authorized to transact business 
in Iowa, brought this action under the pro- 
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visions of Chapter 550, Code, 1958, com- 
monly called the Iowa Fair Trade Act, to 
restrain defendants from advertising for 
sale or selling plaintiff’s products at prices 
less than those stipulated in contracts en- 
tered into under the Act. 


The commodities involved bear the label, 
trade-mark, brand and name of plaintiff. It 
is producer and owner of such commodities 
and products and all are in fair and open 
competition with products and commodi- 
ties of the same general class produced by 
others. In the main, they are men’s and 
ladies’ watches. 


_ Subsequent to enactment of the Iowa Fair 
Trade Act, but prior to the acts complained 
of herein, plaintiff had entered into agree- 
ments with other retailers in Iowa provid- 
ing that said retailers would not, within the 
State, advertise, offer for sale, sell or resell 
any such commodities of plaintiff at less 
than the prices set forth in its retail price 
list. 

There are no fair trade contracts between 
plaintiff and defendants or between plaintiff 
and defendants’ suppliers. 

Bulova watches have been sold by defend- 
ants for less than the fair trade price estab- 
lished by plaintiff. Defendants admit the 
volume of such sales totaled $35,000 to 
$40,000. These watches were obtained from 
distributors and not by direct purchase from 
plaintiff. 

Frequent violation of the fair trade price 
schedule of plaintiff by retailers other than 
defendants was shown by the purchase of 
16 Bulova watches at less than the estab- 
lished price between the commencement of 
this action and final submission in district 
court. 

The trial court dismissed the action 
against one of the original defendants and 
in this appeal plaintiff-appellant objects 
thereto, but we do not deem this very 
important as to the ultimate issue. 


The trial court held the provisions of 
the Iowa statute unconstitutional as to non- 
signors of fair trade agreements and dis- 
missed the action. 

We agree with the trial court. 


The pertinent parts of the statutes with 
which we are concerned are as follows: 


“550.1 Contracts as to selling price. 
No contract relating to the sale or resale 
of a commodity which bears, or the label 
or content of which bears, the trade-mark, 
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brand, or name of the producer or owner 
of such commodity and which is in fair 
and open competition with commodities 
of the same general class produced by 
others shall be deemed in violation of any 
law of the state of Iowa by reason of 
any of the following provisions which 
may be contained in such contract: 

“1. That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. 

“2. That the vendee or producer require 
in delivery to whom he may resell such 
commodity to agree that he will not, in 
turn, resell except at the price stipulated 
by such vendor or by such vendee. 

“550.3 Actions for damages. Willfully 
and knowingly advertising, offering for 
sale or selling any commodity at less than 
the price stipulated in any contract en- 
tered into pursuant to the provisions of 
sections 550.1 and 550.2, whether the person 
so advertising, offering for sale or selling 
1s or 1s not a party to such contract, is un- 
fair competition and is actionable at the 
suit of any person damaged thereby.” 
(Italics supplied.) 


Our Fair Trade Act, in essence, in sec- 
tion 1, legalizes as to both vendees and sub- 
vendees, resale price maintenance contracts 
for any commodity which bears the trade- 
mark, brand or name of the producer or 
owner of the commodity and which is in 
fair and open competition with commodities 
of the same general class produced by 
others; and in section 3 creates a statutory 
tort of unfair competition in knowingly and 
willingly advertising, offering for sale or 
selling any commodity at less than the price 
stipulated in any contract entered into 
pursuant to the provisions of section 1, 
whether the person advertising or selling is 
or is not a party to such contract. With re- 
spect to resale price maintenance by con- 
tract, the Fair Trade Act not only affirms 
the Iowa judicial tolerance of binding im- 
mediate vendees but also goes beyond all 
common law development in this state to 
extend enforceability to contracts binding 
subvendees as well. 


The validity of nonsigner provisions under 
Fair Trade Acts has been upheld by the 
Supreme Court of the United States. Prob- 
ably the leading case is Old Dearborn Dis- 
tributing Co. v. Seagram-Distillers Corp. 
[1932-1939 Trape Cases § 55,141], 299 U. S. 
183, 57 S. Ct. 139, 81 L. Ed. 109, 106 A. L, R. 
1476. It was held the acquisition of a trade- 
marked article with full knowledge of con- 
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tractual price restriction imposed by the 
producer constitutes the buyer’s assent to 
the protective price restriction even though 
the buyer was not a party to the contract 
containing the restriction. 


An annotation in 60 A. L. R. 2d page 
423 says: “Summarization of the law re- 
garding the validity, as a matter of state 
constitutional law, of ‘nonsigner’ provisions, 
must be prefaced with the caveat that deci- 
sions in various jurisdictions are not merely 
opposed in result, but are completely irre- 
concilable. On virtually every conceivable 
-state constitutional question, there is strong 
authority on both sides. It may be of value 
to note that with the disappearance of the 
depressed economic conditions out of which 
the fair trade statutes arose, there has 
been a growing tendency to find state con- 
Stitutional defects in the nonsigner provi- 
‘sions.” 


_In a great number of jurisdictions in 
which nonsigner provisions have been tested 
against state constitutional guarantees, the 
nonsigner provisions have been upheld. 
What some writers call the minority view 
holds the nonsigner provisions are in fatal 
conflict with state constitutional guarantees. 
In some instances the attack was sustained 
on a basis not involved in the case at bar. 


Some courts point out the restriction as 
to the resale price of commodities within 
the scope of the statute is not, under the 
terms of the statute, imposed after the ac- 
quisition of the commodity, and thus is 
not in derogation of an existing or estab- 
lished right. These courts hold that the 
restriction is a condition that is attached 
to property prior to its purchase, is known 
to the prospective purchaser and so is bind- 
ing on the purchaser. 


Among the cases holding fair trade stat- 
utes unconstitutional it is argued that for 
such a law to be upheld it is indispensable 
there be some semblance of a public neces- 
sity for it, and it must have some relation to 
public health, morals, safety or welfare. 


The Indiana court said it was beyond the 
power of the legislature to make it possible 
for private parties, by contract, to make a 
law binding upon everyone who retailed the 
goods manufactured by one of the private 
parties. As to the contention that the Fair 
Trade Act did no more than give an addi- 
tional property right in a trade-mark, the 
court said if this is to be done it must be 
accomplished pursuant to the constitution, 
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and the state legislature had no right to 
delegate its legislative power to private per- 
sons, and could not even delegate to a 
governmental agency the power to find what 
might be a reasonable price without proper 
safeguards and procedural due process. Bis- 
sell Carpet Sweeper Co. v. Shane Co. [1957 
Trave Cases J 68,717], 237 Indiana 188, 143 
ING, 185 Zeb Aliisy 


An article in Volume XIII, Iowa Law 
Review, on page 324, published in 1928, 
comments that both the earlier state and 
federal decisions sanctioned price mainte- 
nance as a right incident to production, and 
held restrictive agreements were valid as 
long as they did not contravene public 
policy. Such decisions were undoubtedly 
the result of the doctrine of laissez faire and 
the governmental policy of noninterference 
in business during the period of our eco- 
nomic development known as the era of 
“infant industries.” With the development 
of big business, however, people came to 
look to government as a protecting agency 
* * * Continuing, the article says the prob- 
lem of resale price fixing is largely one for 
the economist, and the character of the 
decisions seems dependent on the adoption 
of the manufacturer’s or the public’s point 
of view. 


“The argument has been raised that a 
manufacturer of goods under patent right 
is granted a limited monopoly and tiat 
incident to the full exercise of this right 
was the right to contract with retailers 
and maintain such prices as the holder 
of the patent might determine. For a 
while the courts accepted this view, but 
it was later held that any protection 
afforded by the patent laws existed only 
so long as the title to the goods remained 
in the patentee. Finally the court declared 
that the fact that the goods were patented 
was immaterial * * *,” 


A Symposium on the Law of Unfair Com- 
petition in Volume XXI, No. 2, Iowa Law 
Review, begins with these words: “There 
is probably no term in law or economics 
which is more difficult to define than ‘un- 
fair competition.’ The phrase is obviously 
more of an epithet than a word of art. Its 
legal usage embodies a conclusion rather 
than the means of determining the legality 
of business behavior. * * * Business men, 
economists, courts, legislatures, and ad- 
ministrative agencies have arduously striven 
to chart the boundaries of this unruly con- 
cept, to give it some definite content with- 
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out destroying the elasticity which is its 
chief virtue.” 

The Fair Trade Acts have been so thor- 
oughly considered in so many jurisdictions, 
and so completely analyzed by text writers, 
that no purpose would be served by ex- 
haustive reanalysis by us. 


The Iowa cases so far decided under our 
Fair Trade Act have not involved the non- 
signer provision now before us. To the 
extent the Act has been considered, it 
has been upheld. 


With no possibility of reconciling the 
authorities from the several jurisdictions 
and with no direct authority in our state, 
our problem is to determine which phil- 
osophy is more persuasive under our law 
and in the light of the more recent pro- 
nouncements. 


Certain basic considerations must be kept 
in mind, but they are so well settled that 
extensive citation of authority is not neces- 
sary. 


All presumptions are in favor of the con- 
stitutionality of a statute and it will not be 
held invalid unless such decision is required. 
Miller v. Schuster, 227 Iowa 1005, 289 N. W. 
702. 


The General Assembly has power to enact 
any kind of legislation it sees fit, provided 
it is not prohibited by some provision of 
the State or Federal Constitution. Carlton 
v. Grimes, 237 Iowa 912, 23 N. W. 2d 883. 


It is not our province to pass upon the 
policy, wisdom, advisability or justice of 
a statute. The remedy for unwise or oppres- 
sive legislation within constitutional bounds 
is not to be found in the courts but by 
appeal to the legislature. Merchants Supply 
Co. v. lowa Employment Security Commission, 


235 Iowa 372, 16 N. W. 2d 572. 


One who challenges the constitutionality 
of an act must point out the manner or 
respect in which it violates the constitution. 
Dickinson v. Porter, 240 Iowa 393, 399, 35 
N. W. 2d 66, 71. Herein lies one of our 
difficulties as we have not been favored 
with a brief supporting the defendant-appel- 
lees’ position. However, the issue was be- 
fore the trial court and is now before us. 


A purely fact-finding authority may be 
vested in a nonlegislative body, but a dis- 
cretionary power involving matters of policy 
is legislative in nature and may not be 
delegated. 
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In Goodlove v. Logan, 217 Iowa 98, 251 
N. W. 39, the question was whether the 
legislature could confer upon the highway 
commission the power and authority to es- 
tablish rules regarding the stopping of 
vehicles on the paved portion of a highway. 
The court was confronted with the problem 
of distinguishing between administrative and 
legislative power, and it was held the power 
to adopt such rules as have the force and 
effect of law could not be delegated. 


In State v. Trump, 224 Iowa 504, 275 
N. W. 569, the defendant was charged with 
unlawful possession of catfish in “violation 
of the provisions of rules and regulations” 
of the conservation commission. It was 
held the authority to make such rules and 
regulations was in the legislature and could 
not be delegated to the commission. 


In State ex rel Klise v. Town of Riverdale, 
244 Iowa 423, 57 N. W. 2d 63, it was held 
the legislature could not delegate to the 
courts discretionary power in fixing muni- 
cipal boundaries. 


When we hold it is an unconstitutional 
delegation of legislative authority to permit 
the highway commission to establish rules 
governing the stopping of vehicles upon a 
highway, to permit the conservation com- 
mission to determine how many fish a fish- 
erman may catch and for a court to fix 
the boundaries of a city, it is an obvious 
non sequitur to permit a manufacturer to 
regulate the sales policy of a retailer not 
privy to any contract or agreement with the 
manufacturer. 


A recent pronouncement by the Supreme 
Court of Minnesota considering a statute 
almost identical with ours was relied upon 
by the trial court. We, too, think it most 
persuasive. 

In Remington Arms Company Inc. v. G. E. 
M. of St. Louts, Inc. [1960 Trade Cases 
1 69,673], 102 N. W. 2d 528, decided on 
April 8, 1960, beginning on page 534, it is 
said: “In examining the grant of authority 
to the trade-mark owner it must be con- 
ceded that he is given the privilege to place 
the law in effect and to amend or alter it 
at his will. He may do this without regard 
to the interest or welfare of nonsigners 
or the consumer who represents the public. 
The law does not provide for any standard 
or condition as to the necessity for the act. 
It gives to the trade-mark owner carte 
blanche authority to make that determina- 
tion alone. He is not required to consult 
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with anyone. There is no one to review 
his act.” Continuing on page 535 it is said: 
“Tf we realistically appraise the act for 
what it is, it should be recognized as a 
selective price control act which leaves to 
the manufacturers of trade-mark products 
the arbitrary right to determine if and when 
it shall take effect. No standard or yard- 
stick is provided by which such prices are 
to be determined. It grants to a private 
party the privilege of creating a right of 
action-for its own benefit or suspending that 
right at its will. No hearing is provided for 
to safeguard or protect the unwilling re- 
tailer or the consumer. 

“Thus by virtue of the nonsigner clause 
the private party in effect may regulate 
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prices as it sees fit. Since one manufacturer 
and one retailer may fix prices for all re- 
tailers, they have the complete power to 
fix prices regardless of anyone’s interest but 
their own. Those authorities which held 
that this is not an unlawful delegation to 
private parties seem to us to be unsound.” 
We agree. 

It is our conclusion the nonsigner provi- 
sions of Section 550.3, Code of 1958, con- 
stitute an unconstitutional delegation of 
authority, and that we are without power to 
implement the provisions thereof by judicial 
decree. 

The decision of the trial court is affirmed. 

All justices concur except Biss, J., who 
takes no part. 


{7 69,972] United States v. Lever Brothers Co, and Monsanto Chemical Co. 
In the United States District Court for the Southern District of New York. Civ. 


135-219, Filed March 31, 1961. 


Case No. 1406 in tlie Antitrust Division of the Department of Justice. 


Clayton Act 


Justice Department Enforcement—Discovery—Sales, Profit, Net Worth and Census 
Figures Given Government by Competitors.—The defendant in an antitrust (acquisition) 
case was entitled to copies of domestic sales, profit and net worth documents, census 
reports, and reports submitted for the “sales census” of a manufacturers’ association in 
the industry, which had been turned over to the Government by a competitor. This was 
particularly appropriate in view of the key position of the competitor in the industry. 
Refusal of access to the documents at the trial would be tantamount to deprivation of 
the right to defend, and denial of pre-trial discovery would therefore result in substantial 
trial delays. However, a restrictive order limiting access to the documents to personnel 
and purposes necessary to the preparation of the defense in consultation with counsel for 
defendant was granted. 


See Justice Department Enforcement and Procedure, Vol. 2, § 8225.600. 


For the plaintiff: Lee Loevinger, Attorney, Department of Justice, Washington, D. C., 
Larry L. Williams, of Counsel. 


For the defendants: Arnold, Fortas & Porter, Washington, D. C., Abe Krash and 
William L. McGovern, of Counsel, for Lever Brothers Co.; Shearman & Sterling & 
Wright, New York, N. Y., Charles C, Parlin, Jr., of Counsel, for Monsanto Chemical Co.; 
Cahill, Gordon, Reindel & Ohl, New York, N. Y., James B. Henry, of Counsel, for 
Colgate-Palmolive Co.; Royall, Koegel & Rogers, New York, N. Y., Kenneth Royall, 
of Counsel, for The Procter & Gamble Co. 


KaurMan, District Judge [In full text]: 
This is an antitrust action brought by the 
government against Lever Brothers Com- 
pany and Monsanto Chemical Company, in 
which the government contends that the 


violation of Section 7 of the Clayton Act, 
LSU 2SwGusals: 

On September 7, 1960, plaintiff served 
written interrogatories, calling for the pro- 
duction of certain documents, upon both 


purchase by Lever from Monsanto of cer- 
tain assets connected with a synthetic deter- 
gent product known as “all” constituted a 


1 69,972 


The Procter & Gamble Company and the 
Colgate-Palmolive ‘Company, competitors 
of Lever. As a result of negotiations be- 
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tween these companies and the govern- 
ment concerning the information requested 
by these interrogatories, stipulations were 
signed pursuant to which much of this in- 
formation was furnished to the government. 
These stipulations were approved by the 
Court. (The order as to Procter & Gamble 
was dated November 14, 1960; the order 
as to Colgate was dated December 5, 1960.) 
Both orders contained a provision that the 
information was to be disclosed “solely to 
the Court, to counsel for the parties, and 
to those employed by the Court and counsel 
for the parties who have duties in connec- 
tion with this action. .’ The orders 
further provided that “the persons to whom 
information in response to these interroga- 
tories is disclosed shall treat such informa- 
tion as completely confidential and not to 
be disclosed to any other person unless 
and until otherwise ordered by the Court.” 


On January 11, 1961, Lever filed a motion 
under Rule 34 of the Federal Rules of Civil 
Procedure seeking production by the gov- 
ernment: of various documents, including 
the material which had been furnished to 
the government by Procter & Gamble and 
Colgate. A consent order providing for the 
production of these documents was agreed 
upon between the government, Lever and 
Monsanto, and was submitted to the Court. 


However, on March 17, 1961, Procter & 
Gamble filed a motion pursuant to Rule 
30(b) of the Federal Rules of Civil Pro- 
cedure seeking (1) the return to it of the 
material which it had furnished the govern- 
ment pursuant to the November 14 order; 
or, (2) in the alternative an order limiting 
disclosure of this material to counsel for 
Lever and those employed by counsel, and 
prohibiting disclosure to any officers or 
other personnel of Lever. It is this motion 
which is now before the Court. 


[Documents in Issue] 


The documents involved in this motion 
can be subsumed under four basic cate- 
gories: (1) Material indicating Procter & 
Gamble’s domestic net sales, domestic net 
profits, and domestic net worth for the 


1It has been held in this Circuit that the 
information furnished in these reports is not 
subject to any special immunity from discovery. 
See United States v. St. Regis Paper Co. [1960 
TRADE CASES f 69,880], 285 F. 2d 607 (C. A. 
2, 1960), cert. granted 29 L, W. 3284 (1961). 

Ja Procter has indicated that it is withdrawing 
its objection to the unrestricted production of 
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fiscal years ending from June 30, 1953 to 
June 30, 1958; (2) Copies of reports fur- 
nished by Procter & Gamble to the United 
States Bureau of Census for the years 
1953-1958; * (3) ‘Copies of reports submitted 
by Procter & Gamble to the Sales Census 
of the American Association of Soap and 
Glycerine Producers for the period from 
1953 to 1958; (4) Copies of reports fur- 
nished by the A. C. Nielsen Company to 
Procter & Gamble for the period from 1953 
to 1958.7? 
[Effect of Disclosure] 

Procter & Gamble’s basic contention, with 
respect to these documents, is that dis- 
closure of their contents to Lever, a com- 
petitor, would result in irreparable injury 
to Procter’s competitive position in the 
soap and synthetic detergent products in- 
dustry. Procter argues that armed with this 
information, a competitor could easily ascer- 
tain or estimate Procter’s current sales, 
expenditures, profits, volume of production 
and product trends. Thus, Procter urges 
that these documents not be disclosed to 
Lever personnel. Lever, on the other hand, 
argues that disclosure will not result in 
any foreseeable injury to Procter, since the 
data involved is not current, and does not 
contain any breakdown by brand names. 
It urges further that this data is absolutely 
necessary to the preparation of its defense, 
and that an examination and evaluation of 
it by expert Lever personnel is necessary 
if the data is to have any meaningful sig- 
nificance to counsel in this preparation. 


At the outset, it should be noted that the 
instant motion is addressed to the discre- 
tion of the Court. See Developments in the 
Law—Discovery, 74 Harv. L. Rev. 940, 
1017 (1961). This discretion, however, should 
be exercised in a manner consonant with 
the liberal spirit of the Federal Rules of 
Civil Procedure, and specifically with the 
objectives of the liberal discovery provi- 
sions of these Rules. As the Supreme Court 
noted in Hickman v. Taylor, 329 U. S. 495, 
507 (1947), “. . . the deposition-discovery 
rules are to be accorded a broad and liberal 
treatment. Mutual knowledge of all 


the Nielsen data. Its only objection to disclosure 
of this data was based on a contract between 
Procter and Nielsen providing that the data was 
to be kept confidential. But Nielsen has indi- 
eated that it has no objection to disclosure of 
this data to Lever personnel. 
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the relevant facts gathered by both parties 
is essential to proper litigation.” See gen- 
erally 4 Moore, Federal Practice Sec. 26.02, 
at 1012-16 (2d ed. 1950). 


[Preparation of Defense} 


In the instant case, it is apparent that 
Lever has made the necessary showing that 
the information and documents sought are 
not only highly material and relevant to 
the issues in the case, but also are abso- 
lutely necessary to the preparation of its 
defense. 


This is an antitrust case which presents 
such complex and difficult issues as the de- 
lineation of the relevant market and the 
determination of whether the sale of assets 
in question may result in the requisite sub- 
stantial lessening of competition. An in- 
formed resolution of these issues necessarily 
requires a somewhat detailed examination 
of sales and production data of Lever’s two 
major competitors, Colgate and Procter & 
Gamble. As the government pointed out 
in its memorandum: “The material is not 
~ only relevant, but essential to the trial of 
this action. To try a Section 7 case 
in the detergent industry without informa- 
tion concerning Procter & Gamble would 
be like trying an automobile industry case 
without information with respect to Gen- 
eral Motors.” (Government’s Memorandum, 
pp. 1-2.) Similarly, the Court commented, 
in Service Liquor Distributors v. Calvert Dis- 
tillers Corp. [1955 Trape Cases { 67,939], 
16° HOR DS O0s> 909 (Ste DPN. Velo); 
that “in an action under the antitrust laws, 
based upon an alleged abuse of competition, 
a competitor’s business records, where good 
cause has been shown, are not only not 
immune from inquiry, but they are precisely 
the source of the most relevant evidence.” 


It is equally clear that Lever’s counsel 
should be :permitted to discuss this data 
with company personnel. The information 
involved is of a nature which inherently 
requires discussion with expert personnel 
and those intimately familiar with the indus- 
try, to be meaningful. Expert analysis and 
comparisons will be a necessity if the de- 
fense of this action is to be adequately 
prepared. 

2 As is pointed out in the affidavit of John 
C. Connor, the Comptroller of Lever Brothers, 


much public information of this nature concern- 
ing Procter & Gamble is already available, both 


1 69,972 


Court Decisions 
U.S. v. Lever Bros. Co. 


Number 182—104 
4-28-61 


Moreover, Procter & Gamble has not 
made the showing of serious and clearly 
defined injury which in some instances 
may require absolute and rigid restrictions 
on disclosure. Indeed, Procter’s concern 
perhaps stems primarily from the fact that 
it is not a party to this litigation, and 
that merely as a third party, it is being 
asked to disgorge itself of what it con- 
siders to be important information. How- 
ever, the framers of the discovery rules gave 
much thought and consideration to this 
facet of the problem, and concluded that 
the inconvenience caused to third parties 
in the federal courts was outweighed by 
the public interest in seeking the truth in 
every litigated case, with both sides better 
prepared, and the element of unfair sur- 


prise completely eliminated. 


The data requested in the instant case 
does not involve secret processes or cus- 
tomer lists, categories which have traditionally 
been considered to be entitled to greater 
protection. See, e.g. American Oil Co. v. 
Pennsylvania Petroleum Prod. Co., 23 F. R. D. 
680, 684 (D. R. I. 1959). See also In the 
Matter of H. P. Hood & Sons, Inc., Federal 
Trade Commission, Docket #7709 (March 
14, 1961). In a recent case involving in- 
formation of the nature sought here, the 
Court in Umited States v. Aluminum Co. of 
America, CCH Trape REGULATION REPORTER, 
para, 69,910 (N. D. N. Y., Nov. 8, 1960), 
allowed full disclosure in a closely analo- 
gous situation and pointed out that 


“Any prejudice or harm to be occasioned 
by. the companies answering the question- 
naire seems more theoretical than prac- 
tical. The purpose of the action is to 
protect the public interest which definitely 
includes the interest of defendants’ com- 
petitors. Approximate business statistics 
are available through investigating agen- 
cies and this court is of the opinion that 
under present business conditions produc- 
tion and sales figures are not a well kept 
secret from business competitors.” 


Further, the documents involved do not 
contain any current information; they cover 
primarily the period from 1953 to 1958? 
In this connection, it is noteworthy that 
in the course of negotiations between the 
government and Procter which eventuated 
in the November 14 order, Procter ob- 


from annual reports filed with the Securities and 
Exchange Commission, and from reports filed 
with the State Corporation and Securities Com- 
mission in Michigan. 
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jected most strenuously to the govern- 
ment’s requests for more current data; 
these requests were thus withdrawn, and 
Procter agreed to produce the documents 
now in dispute. In addition, the sales, 
production, and profit figures do not con- 
tain breakdowns by brand names, the type 
of data which presumably would be most 
injurious if improperly used by a com- 
petitor? 

Moreover, the type of rigid protection 
sought by Procter at this posture of the case 
is likely to be only illusory in nature. This 
data will undoubtedly be introduced at the 
trial, where Lever personnel properly will 
have a full opportunity to examine and 
consider it. Indeed, to deprive the knowl- 
edgeable personnel of the absolute right to 
examine and discuss these documents at 
the trial would be tantamount to depriving 
Lever of the right to defend. Therefore, 
if pre-trial disclosure is not allowed, sub- 
stantial delays at the trial would result 
while this data is being analyzed and evalu- 
ated. And, all agree that one of the prime 
purposes of the federal discovery procedure 
is to facilitate adequate pre-trial prepara- 
tion, and thereby to avoid subsequent delay 
at the trial. See 4 Moore, Federal Practice, 
pata. -26.02) at “1016 (2d° ed:-1950)., *To 
grant Procter the absolute restrictions 
sought would be merely to delay the inevi- 
table, and would at the same time frustrate 
the purpose of the discovery provisions. 
See Caldwell-Clements, Inc. v. McGraw-Hiil 
Pub. Co. [1952 TrapeE Cases { 67,261], 12 
BRD; sol, 4ogko. DN. Y.1952),. 
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[Restrictions] 


While I, therefore, hold that Lever is en- 
titled to full discovery, this privilege should 
in fairness to all concerned be exercised in 
a manner which, will not hamper its ability 
to prepare its defense, and at the same 
time will operate to discourage any im- 
proper and unfair use of, the material to be 
produced. I am of the opinion that in the 
context of this case, a proper protective 
order can be framed to accomplish these 
objectives. Thus, while I conclude that 
Procter is not entitled to the rigid type of 
protection it seeks, in order to assure 
that Lever will not use this data for an 
improper competitive purpose, the infor- 
mation is not to be disclosed to Lever’s 
personnel, except insofar as it may be neces- 
sary for consultation with counsel for Lever 


in order to prepare for and assist in the 


defense of the action. Any such personnel 
obtaining access to the information for this 
purpose shall not make copies, or reveal 
the contents of the documents, or use the, 
information for any purpose other than 
for the preparation and defense of this 
action. Of course, at this stage, none of 
this data, including the information con- 
tained in the reports made by the A. C. 
Nielsen Co., is to be disclosed to the 
public.* 


The motion of Procter & Gamble is 
denied except that a limited protective 
order, as indicated above, may be entered. 
Settle order. 


3 Procter argues that with respect to the Sales 
Census figures, the data is broken down into 
categories of products, and that there is a fur- 
ther specification of brands within each cate 
gory. But the affidavit of John C. Connor 
indicates that there is generally a considerable 
number of brands within each category, thus 
making it virtually impossible to further break 
down the data by brand names. 

4 Procter argues that Lever itself realized the 
need for protection of the type of information 
involved here, since it sought and obtained more 
restrictive protective orders with respect to in- 
formation of: this nature requested from it by 
the government in earlier motions. In an order 
filed October 24, 1959, it was provided that 

“Plaintiff shall not disclose in whole or in 
part any information contained in the docu- 
ments produced by Lever . to anyone other 
than personnel of the federal government, in- 
cluding personnel retained to assist in the 
prosecution of this action, as is necessary in 
the enforcement of the antitrust laws c 
except on the following conditions: 
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(a) Prior to making the disclosure, plaintiff 
shall inform Lever of the information to be con- 
tained in the proposed disclosure; and 

(b) Such disclosure shall not be made unless 
Lever Brothers consents in writing or does not 
object to the Court within seven calendar days 
from date of notice of the proposed disclosure, 
and if Lever Brothers objects to such disclosure 
only upon a further order of the Court.” 

A similar restrictive provision is included in 
an order entered on January 30, 1959. 

However, it must be noted that these orders 
were submitted on the consent of all the parties, 
and that no judicial determination of the right 
to a less restricted disclosure was necessary. 
Moreover, in the prior orders, unrestricted dis- 
closure was allowed to anyone within the Fed- 
eral government ‘‘as is necessary in the enforce 
ment of the antitrust laws’’; only disclosure to 
outsiders was placed under any restriction. By 
the instant motion, Procter seeks to place re- 
strictions on disclosure to those most intimately 
connected with and affected by the ‘‘enforce- 
ment of the antitrust laws’’ in this litigation: 


Lever’s personnel. 
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[69,973] Banana Distributors, Inc. v. United Fruit Co., et al. 


In the United States District Court for the Southern District of New York. Civil 
87-361. Filed March 29, 1961. 
Sherman Act 


Private Enforcement—Survival of Action Against Deceased Defendant—Nature of 
Injury Required—Necessity for Allegation of Benefit to Decedent.—Since a cause of action 
under the Sherman Act is for “injury” to the “business” or “property” of the plaintiff, it is 
the type of action which survives against a deceased defendant. Also, it is not necessary 
that the complaint include an allegation of a benefit to the decedent, or that property had 
been wrongfully included in his estate as a result of the injury. This is in accord with 
the modern trend of decisions, and does not appear to be contrary to the rule in the 
Second Circuit, as reflected in United Copper Securities Co. v. Amalgamated Copper Co. 
(CCA-2; 1916) 232 Fed. 574, and Sullivan v. Associated Billposters and Distributors (CCA-2} 
1925) 6 F. 2d 1000. The court interpreted the former as permitting survival where there 
had been injury to definite property, and the latter as extending the rule to cover injury 
to business, with the decedent’s estate wrongfully enriched by profits derived from the 
unlawful act—and both as applying, but not restricting, the benefit test. Accordingly, the 
court ordered the personal representatives of a deceased defendant, an officer and director 
of corporate defendants, to be substituted even though the complaint contained no allega- 
tion of personal benefit, direct or otherwise, to the decedent or his estate. 


See Private Enforcement and Procedure, Vol. 2, J 9006.50. 


For the plaintiff: Austin, Burns, Appell & Smith, New York, N. Y.; Blackwell Smith 
and Arnold, Fortas & Porter (Thurman Arnold and Ernest Leff), of Counsel. 


For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y.; 
Hal F. Reynolds and Ralph M., Carson, of Counsel. 


Lever, District Judge [Jn full text]: Plain- 
tiff by this motion seeks an order to sub- 
stitute the representatives of defendant John 
A. Werner, deceased, in place and stead of 
said defendant and to amend the proceed- 
ings in this action accordingly. 


gether with the notice of hearing, shall 
be served on the parties as provided in 
Rule 5 and upon persons not parties in 
the manner provided in Rule 4 for the 
service of a summons, and may be served 
in any judicial district.” (Emphasis added.) 


The action is a private anti-trust action 


John A. Werner, formerly President of 
the defendant Fruit Dispatch Company, and 
a Director of United Fruit Company, a de- 
fendant herein, died on August 27, 1960. 
Thereafter, on October 27, 1960, Letters 
Testamentary were issued by the Surro- 
gate’s Court of New York County to Charles 
M. Schaefer, residing at Lagoona Drive, 
Brightwaters, New York, and James L. 
Kaye, residing at 84 Rutgers Place, River 
Edge, New Jersey, as executors of the Will 
of said John A. Werner, deceased. 


The motion: is* made pursuant to Rule 
25(a)\(1) of the Federal Rules of Civil Pro- 
cedure, which is as follows: 


“Tf a party dies and the claim is not 
thereby extinguished, the court within 2 
years after the death may order substitu- 
tion of the proper parties. If substitution 
is not so made, the action shall be dis- 
missed as to the deceased party. The 
motion for substitution may be made by 
the successors or representatives of the 
deceased party or by any party and, to- 
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for treble damages under Title 15, USCA 
§ 1 et seq. The complaint charges that plain- 
tiffs have sustained losses by reason of de- 
fendants’ alleged monopoly power, monopolistic 
prices, preferred allocations (of bananas), 
etc., conspiracy, etc., in which defendant 
Werner was alleged to have had a part as 
a co-conspirator. 

The complaint (Par. 50) alleges both a 
loss in plaintiff's profits of $1,209,427 and a 
loss in the value of its business of $1,221,946. 
Although the amount of these claims was 
subsequently reduced by plaintiff, Banana 
Distributors, Inc., before trial (which trial 
resulted in a jury disagreement), the proof 
presented by plaintiff in reference to dam- 
ages included: (1) claims for damages for 
alleged loss of profits in the sale of bananas 
and for loss by reason of allegedly excessive 
charges on banana purchases; and (2) claims 
for injury for alleged loss of good-will value 
of the business, which, in turn, was based 
upon allegedly diminished earnings. (See 
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this court’s opinion on motion for dismissal, 
etc., after trial [1958 Trane Cases { 69,057], 
1958, 162 F. Supp. 32, 45-48.) 


[Benefit to Decedent] 


In this case there is no specific allegation 
in the complaint that Werner personally 
benefited in any respect from the injuries 
alleged to have been sustained by the 
plaintiff, 

The question of benefit to Werner was 
raised by the court on argument of this 
motion on.December 21, 1960, and the argu- 
ment and statements of counsel were re- 
corded. Counsel for plaintiff in answer to 
questions posed by the court stated: 


“In so far as he was an individual and 
being sued as an individual not in a cor- 
porate capacity, I would have to concede 
that there was no benefit to Werner. 


* OK OK 


“T think we would have to claim that 
as president of the corporation and in his 
official capacity whatever benefits redounded 
to the corporation also redounded to 
him.” (SM 3) 


[The only offices held by Werner were 
the Presidency of Fruit Dispatch and 
Mello-Ripe, United’s subsidiaries, and a Di- 
rectorship of United Fruit. It does not 
appear that Werner was a stockholder or 
had any interest other than a salary.] 


Plaintiff's counsel continued: 


“We do not mean to say that Werner 
lined his pockets as an individual with 
respect to this or secured any moneys or 
anything of that type from Elbaum or 
from the corporation of which Elbaum 
was a principal, and put it in his pocket, 
but in so far as the competition in Con- 
necticut was regulated, in so far as Fruit 
Dispatch acquired a customer First Na- 
tional Stores, by taking it from the plain- 
tiff, in so far as Werner, as president of 
Fruit Dispatch and president of Mello- 
Ripe was able to increase prices of Fruit 
Dispatch through the question of alleged 
dumping to Mello-Ripe, of which he was 
also an officer, I think in that sense he 
could have been benefited * * *. 

x Ok 

“Well, if the corporation benefited by 
having higher prices, he, as president of 
the corporation, benefited in the same 
respect.” (SM 3-4) 

Although the court inquired of plaintiff's 
counsel whether he wished to amend the 
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complaint to allege benefit to Werner, he 
stated that there was no application to 
amend at this time. (SM 25-26) 


Attorneys for the executors of Werner, 
in opposing this motion to substitute, base 
their position on two cases decided by the 
Court of Appeals of this circuit: United 
Copper Securities Co. v. Amalgamated Copper 
Comp Ge lhe ZZ Ciel llGe PRN eihesy4k canal 
Sullivan v. Associated Billposters and Dis- 
tributors, et al., 2 Cir., 1925, 6 F. 2d 1000. 


1. The United Copper Case 


The United Copper decision primarily in- 
volved the plaintiff’s appeal from a dismis- 
sal of a third amended complaint. The issue 
of survivorship was raised by defendant 
solely in connection with its contention that 
a cause of action under the antitrust laws 
was not assignable. On this issue the ap- 
peals court decided that such a cause of 
action survived the death of the injured 
party or plaintiff and, therefore, was assign- 
able. 


The court, however, considered a second 
question, to wit, whether a cause of action 
under the antitrust laws survived against 
the estate of a deceased person. As to this, 
the court stated: 


“The second question is more doubtful, 
but it was held in U. S. v. Daniel, 6 How. 
11, 12 L. Ed. 323, an action against the 
executors of a sheriff for a false return, 
that such a cause of action, being ex 
delicto, would not survive against execu- 
tors, unless the decedent secured soine 
benefit at the expense of the sufferer. 
This exception will be a matter of proof, 
and is not a reason for striking the execu- 
tors out as parties.” 232 Fed. at 578. 


The expression of this holding, in the 
headnote at least, is definite and certain: 


“8. Abatement and Revival Key 57— 
Survivor of Actions—Monopolies. 

“Where recovery for the results of a 
monopolistic conspiracy is sought under 
Sherman Act, §7, the action will survive 
against the estate of decedent, in case he 


secured some benefit at the expense of 
plaintiff.” 574 Fed. at 575. 


The complaint in the United Copper Se- 
curities case alleged that a conspiracy in 
violation of the Sherman Act had been en- 
tered into by certain decedents during their 
lifetime and by their executors after their 
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death,! in association with other defendants. 
The pleadings charged that the decedents, 
Leonard Lewisohn and Henry H. Rogers 
(whose executors were named as defend- 
ants), together with others, organized and 
controlled certain copper mining enterprises 
in Montana and conspired to bring about 
a monopoly in interstate commerce in cop- 
per. (Third Amended Complaint, Paragraphs 
IX, X and XI.)? Rogers and Lewisohn, in 
conjunction with others, allegedly caused 
the defendant Amalgamated Copper Com- 
pany to be incorporated and conspired with 
controlling stockholders of other corpora- 
tions to form a copper trust. (Third Amended 
Complaint, Paragraph XI.) Due to the al- 
leged conspiratorial activities of the dece- 
dents and the other defendant’s, plaintiff 
claimed its assignor had been “damaged 
and injured in their aforesaid business and 
property, by the destruction of the good 
will, credit and standing of said business 
and of the assets thereof and have sustained 
damages in excess of Four million Dollars 
* * *” (Third Amended Complaint, Para- 
graph XVIII.) 


The allegations in the United Copper case, 
if assumed to be true, therefore presented a 
clear indication that the decedents and their 
estates had individually and personally bene- 
fited from the alleged acts complained of. 
The complaint is replete with allegations 
charging named individuals, including the 
decedents Rogers and Lewisohn, with hav- 
ing organized, controlled, and manipulated 
corporate enterprises and conspiring to com- 
bine their corporate forces to establish an 
unlawful copper monopoly in Montana, to 
the detriment of other competitors. 


2. The Sullivan (or Billposters) Case 


In the amended complaint in Sullivan v. 
Associated Billposters and Distributors, supra, 
6 F. 2d 1000, as it appears from the record 
on appeal: 


(1) The plaintiff was alleged to be the 
assignee for the benefit of creditors of C, J. 
Sullivan Advertising Company, which com- 
pany was engaged in the billposting and 


+The allegations concerning the executors 
had been ordered stricken by a court order. 
The Circuit Court of Appeals declared that the 
Pleadings should have charged the executor’s 
officially for their testators’ acts and individ- 
ually for the executors’ own acts. See 232 Fed. 
at 576. 

2The decedent Henry H. Rogers, together 
with others, was alleged to have ‘organized 
and controlled’ the Anaconda Copper Mining 
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advertising business, displaying such adver- 
tising on its billposting plants and mar- 
keting said advertising “to the Billposters 
throughout the States of the United States 
that were engaged in Interstate Commerce.” 
(Amended Complaint, Paragraphs IJ and 
III.) 


(2) The defendant, Associated Billposters 
and Distributors of the United States and 
Canada, was alleged to be a New York 
corporation, the membership of which con- 
sisted of individuals, firms and corporations 
engaged in business as employing bill- 
posters at different points in the United 
States and Canada. (Amended Complaint, 
Paragraph IV.) 


(3) The deceased defendant, one Samuel 
Pratt, was alleged not only to have been a 
member of the Board of Directors of the de- 
fendant association, hereinabove mentioned 
(Amended Complaint, Paragraph IX), but 
to have been either the proprietor or the 
manager of one or more local billposting 
outfits in the United States or Canada. 
(Amended Complaint, Paragraph XI.) 


(4) The defendant association’s member- 
ship was alleged to be so restricted as to 
include not more than one member in any 
one city or town. (Amended Complaint, 
Paragraph IV.) 


(5) The various defendants, including Pratt, 
were alleged to have combined and con- 
spired to violate the anti-trust laws of the 
United States, with the result that, with 
the exception of a few cities and towns in 
the United States, it was impossible for 
any advertiser to have national work done 
except by members of the association’ and 
upon terms and prices arbitrarily fixed by 
the association. (Amended Complaint, Para- 
graphs XX-X XVI.) 


(6) As a result of the aforesaid condi- 
tions, (a) the plaintiff’s billboards were al- 
legedly torn down or caused to be torn 
down and destroyed by defendants; (b) the 
plaintiff's customers were alleged to be 
coerced by defendants and prevented from 
entering into contracts with the plaintiff and 


Company, also named as a defendant. (Third 
Amended Complaint, Paragraph IX.) The de- 
cedent Leonard Lewisohn and others were 
said to have ‘‘controlled as stockholders, offi- 
cers, directors and agents’’ certain copper 
mining companies and to have conceived a con- 
spiracy to yield larger profits through a copper 
monopoly in interstate commerce. (Third 
Amended Complaint, Paragraph X.) 
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from carrying out contracts with plaintiff 
for advertising, as a result of which the 
“business” of plaintiff was destroyed and 
plaintiff made a general assignment for the 
benefit of creditors. (Amended Complaint, 
Paragraph XX XIII.) 


(7) The Amended Complaint also alleged 
that as a result of these acts, (a) the plain- 
tiff was damaged in that its business was 
rendered unprofitable and destroyed; (b) 
the plaintiff’s profits were diminished and it 
was forced to expend large sums of money 
for the protection of its business and prop- 
erty, all to the damage of $400,000. (Amended 
Complaint, Paragraph XXXIV.) 

Judge Learned Hand, then sitting in the 
district court, denied the plaintiff's motion 
to substitute the executors of the deceased 
Samuel Pratt as defendants. In a brief 
opinion, dated April 10, 1924, Judge Hand 
explained the reasons for his decision: 


“It seems archaic still to apply such 
rules, yet the law has really never changed. 
U. S. v. Daniel, 6 How. 11 was recognized 
as continued law in Patton v. Brady, 184 
U. S. 608 and Iron Gate Bank v. Brady, 
184 U. S. 665. United Copper Sec. Co. v. 
Amalgamated Copper Co., 232 Fed. Rep. 
574 did no more than follow the existing 
law. I cannot ignore it, because I may 
not like it. The rule appears to be based 
on the idea that the recovery will at least 
bear some relation to what the decedent 
has received. Of course, it is not so lim- 
ited and the relation between the two is 
not usually close. However, where no 
definite property has passed to the tort 
feasor I can find no suggestion anywhere 
that the cause of action survives.’ (See 
Record on Appeal, p. 46.) (Italics added.) 


Thus, Judge Hand, who had served as 
one of the appellate judges in the Umited 
Copper case and concurred in part in the 
court’s opinion therein, apparently felt con- 
strained to follow the then existing law, as 
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expressed in the Copper case, and deny the 
plaintiff's motion for substitution. Accord- 
ing to Judge Hand, benefit accruing to a 
deceased defendant had to take the form of 
“definite property” wrongfully taken from 
the plaintiff. 


In reversing the district court, however, 
the court of appeals in Sullivan ruled that 
the benefit received by a deceased de- 
fendant need not take the form of specific 
property wrongfully appropriated. The 
tort feasor’s enjoyment of profits illegally 
diverted from the plaintiff, as had been al- 
leged in the Sullivan complaint, was held to 
be sufficient grounds for substituting his 
executors as defendants.° 


_Consequently, Circuit Judge Rogers, in 
discussing this factor of benefit to the de- 
ceased defendant Pratt, wrote: 


“In the case now before the court it 
does not appear that the deceased de- 
fendant [Pratt] has in his estate any of 
the plaintiff's property. Assuming as we 
must the allegations of the complaint to 
be true, they amount to a claim that the 
estate of the decedent has been increased 
by profits made by the defendants wrong- 
fully diverted from the plaintiff.”* 6 F. 
2d at 1007. 


In reversing the district court, the Court 
of Appeals, in my judgment, did not repudi- 
ate the “benefit doctrine,’ but in effect re- 
jected the contention that the survival of a 
cause of action was limited solely to situa- 
tions involving a detriment to the “property” 
of the plaintiff and a corresponding benefit 
in “property” in the hands of the defendant 
(or his estate). The opinion in Sullivan 
must be regarded as marking a new de- 
velopment in the law in its extension of 
the survival of actions against deceased 
defendants to situations where the plaintiff 
allegedly sustained “business’ damages as a 
result of the defendant’s wrongful conduct. 


3In the plaintiff's brief on appeal, it was 
argued: 

“Presumably, what the Sullivan Company lost 
the defendants gained’ (p. 9) 

‘Tt is the impairment or destruction of a 
plaintiff's business and business opportunities 
that constitutes the wrong and is the basis for 
admeasuring his damages. It is a reasonable 
inference that what the plaintiff in such an ac- 
tion lost the defendants measurably have 
gained. Benefit to the defendants by way of 
increase of their trade is hoped for, or the 
conspiracy or combination would not be formed. 
Benefit presumably results when the combina- 
tion or conspiracy is successful. It cannot be 
assumed, in a field where an unlawful com- 
bination successfully operates to the detriment 
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of its victims, that any large proportion of the 
business iost by the latter dissolves into thin 
air or fails to be acquired by the members 
of the combination.’’ (p. 10) 

“*« * * The nature of the cause of action is 
such that the inference of benefit to the dece- 
dent’s estate if well-nigh incontrovertible,”’ 
(p. 13) 

The Court of Appeals seems to have recog- 
nized and accepted these contentions. 

4The appeals court thus rejected the argu- 
ment contained in the appellees’ brief that: 
“There is no allegation in the complaint that 
he [Pratt] derived any pecuniary benefit at 
the expense of the plaintiff, the alleged suf- 
ferer herein.’’ (Appellees’ brief, p. 2.) 
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A “benefit” was involved here as in those 
cases concerned with “property” damages. 


A case of more recent vintage in this 
district dealing with this same problem is 
that of Henry T. Bush and C. Ray Phillips, 
Receivers of Missouri-Kansas Pipe Line Co. v. 
Henry L. Doherty et al., D. C. S. D. N. Y., 
1940, L. 51-284 (unreported).° Here, in a 
private action for treble damages under the 
Sherman Anti-Trust Act, District Judge 
Edward Conger granted the plaintiff's mo- 
tion to substitute the representatives of a 
deceased defendant on the authority of the 
Sullivan case, supra. However, the complaint 
in the Bush case pleaded sufficient allega- 
tions to warrant trial of a claim for benefits 
accruing to the deceased defendant from 
business wrongs allegedly sustained by the 
plaintiff. 


[“Benefit’ Test for Survival] 


Hence, in all three cases adjudicated in 
this circuit (viz., United Copper Securities, 
Sullivan v. Associated Billposters, and Bush v. 
Doherty), claims of benefit to the deceased 
defendant-tort-feasor were present or clearly 
inferable. In any event, no other cases in 
this circuit concerned with the problem 
have been discovered by the court or 
brought to its attention by the attorneys for 
the instant parties. What we do have, there- 
fore, are three cases in which the causes of 
action held to survive as against deceased 
defendants involved some benefit allegedly 
accrued to the defendant as a consequence 
ot the damages incurred by the plaintiff. 


The restrictive, and at times harsh, com- 
mon-law doctrine governing the survival of 
causes of action was abrogated in part by 


Court Decisions 
Banana Distributors, Inc. v. United Fruit Co. 


Number 182—110 
4-28-61 


the English statute of 4 Edward III, c. 7, 
enacted in 1330.° But, the narrow scope of 
the statute failed to provide for the survival 
of even the specific causes of action de- 
lineated therein as against representatives 
of deceased defendants. Thus, at the outset, 
a distinction was made at early common law 
regarding the survival of actions between 
deceased plaintiffs and defendants. 


Cases in which causes of action were held 
to survive the plaintiffs’ death (and hence 
could be continued by their representatives) 
ate therefore of little assistance in deter- 
mining the question before this court." 


Hicks v. Bekins Moving & Storage Co. 
[1932-1939 TrapE Cases § 55,147], 9 Cir., 
1937, 87 F. 2d 583, was primarily concerned 
with the assignability of a claim for treble 
damages for violation of the Sherman Anti- 
Trust Act, the court holding that such a 
cause of action was assignable since it sur- 
vived the death of the injured party. The 
precise question of survivability against a de- 
ceased defendant, however, was not decided.® 


In Cox v. Roth, 1955, 348 U. S. 207, sur- 
vivability of a seaman’s cause of action 
under the Jones Act against the representa- 
tives of a deceased defendant was sustained 
by virtue of the Supreme Court’s admittedly 
liberal interpretation of the remedial stat- 
utes involved. As Mr. Justice Clark ob- 
served: “The extreme harshness of the old 
common-law rule abating actions on the 
death of the tortfeasor flies in the face of 
the expressed congressional purpose to pro- 
vide for ‘the welfare of seamen.’ The Jones 
Act ‘As welfare legislation * * * is en- 
titled to a liberal construction to accomplish 
its beneficent purposes.’ Cosmopolitan Co. v. 


* This action was ultimately settled and dis- 
continued by stipulation dated March 18, 1942, 
and filed March 23, 1942, without costs to 
any party. 

6«‘% * * Whereas in times past executors 
have not had actions for the trespass done to 
their testators, as of the goods and chattels of 
the same testators carried away in their life, 
and so such trespasses have hitherto remained 
unpunished; it is enacted that the executors in 
such cases shall have an action against the 
trespassers to recover damages in like. manner 
as they, whose executors they be, should have 
had if they were in life.’’ Quoted in Pollock, 
Law of Torts 64 (12th Ed. 1923). See also Moore 
v. Backus [1932-1939 TRADE CASES { 55,081], 
T Cir., 1985;278: Ev 2d: 571) 573-574, -576: 

7™See Van Beeck v. Sabine Towing Co., 1937, 
300 U. S. 342; Dellaripa v. New York, New 
Haven & Hartford R. R., 2 Cir., 1958, 257 F. 2d 
733; Nelson v. Know, 6 Cir., 1956, 230 F. 2d 483, 
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484; Moore v. Backus [1932-1939 TRADE CASES 
55,081], 7 Cir., 1935, 78 F. 2d 571, all of which 
involved deceased plaintiffs rather than de- 
ceased defendants. 

8In arguing the assignability of a right of ac- 
tion under the Sherman Anti-Trust Act, counsel 
for the appellant Hicks stated in his brief: 

“Before leaving this point one other case must 
be noticed. It was an action under the Sherman 
law in which it was sought to hold the personal 
representatives of a deceased defendant. The 
reasoning of the opinion is rather hard to fol- 
low, but the court’s conclusion to be gathered 
therefrom is that the cause of action survived 
because the plaintiff had suffered an injury to 
business. On this ground it is possibly au- 
thority for appellant. 

“Sullivan v. Associated Bill - Posters, 
(C. C. A.) 6 Fed. (2nd) 1000.”’ 
brief, p. 15.) 


etc. 
(See: Appellant’s 
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McAllister, 337 U. S. 783, 790.”*® 348 U. S. 
at 210. 


The crucial question before this court is 
whether, under the present law of the 
Second Circuit, a personal benefit accruing 
to a deceased defendant from his allegedly 
tortious acts affecting the plaintiffs prop- 
erty and business in violation of federal 
anti-trust legislation is imperative for the 
survival of a private action for treble dam- 
ages under such statutes as against the rep- 
resentatives of the deceased wrongdoer. 
Other circuits have cited the Second Cir- 
cuit’s decision in Sullivan v. Associated Bill- 
posters, etc., supra, as support for the general 
proposition that a cause of action created 
by the Sherman Act for injuries caused the 
plaintiff's property or business by the de- 
fendant’s unlawful practices survives. See, 
e.g., Barnes Coal Corp. v.. Retail Coal Mer- 
chants Assn [1940-1943 TRADE CASES 
7 56,217], 4 Cir., 1942, 128 F. 2d 645, 648-649; 
see also Rogers v. Douglas Tobacco Board of 
Trade [1957 Trape Cases J§ 68,706], 5 Cir., 
1957, 244 F. 2d 471, 483, n. 11. 


[ Other Circuits] 


In the Barnes Coal Corp. case, supra, Cir- 
cuit Judge John J. Parker wrote: 


“The cause of action created by the 
Sherman Act is based, not on injuries 
affecting the person, but on injuries 
affecting property rights. It is given to 
‘any “person” who shall be injured in his 
business or property’ by unlawful prac- 
tices forbidden by the act; and this means 
that the business or property of plaintiff 
must have been, in some way, injured by 
the unlawful practices. Monarch Tobacco 
Works v. American Tobacco Co., C. C., 165 
F. 774. This, of course, is an injury of a 
very different sort from an injury to the 
person; and the great weight of authority 
is to the effect that the cause of action 
survives. Hicks v. Bekins Moving & Stor- 
age Co. [1932-1939 TrapE Cases { 55,147], 
9 Cir., 87 F. 2d 583; Moore v. Backus 
[1932-1939 TrapE Cases {[ 55,081], 7 Cir., 
78 F. 2d 571, 101 A. L. R. 379; Fazakerly 
v. E. Kahn’s Sons Co., 5 Cir., 75 F. 2d 110, 
114; Sullivan v. Associated Billposters and 
Distributors, 2 Cir. 6 F. 2d 1000, 42 
A. L. R. 503; United Copper Securities Co. 
v. Amalgamated Copper Co., 2 Cir., 232 F. 
574; Imperial Film Exchange v. General 
Film Co., D. C. 244 F. 985.” (p. 649) 
® The court further noted that since its de- 

cision was ‘“‘confined to an interpretation of the 


Jones Act, there is no need to consider the 
‘slender basis’ for the general admiralty rule 
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The Barnes case concerned an action in- 
stituted by a retail coal dealer to recover 
triple damages pursuant to 15 U. S. C. A. 
§ 15, the complaint charging a conspiracy 
among the defendants in violation of the 
federal anti-trust laws. The plaintiff alleged 
that as a result of the defendants’ conspira- 
torial acts, inter alia, the volume of its busi- 
ness and the amount of its profits had been 
curtailed. However, the principal question 
before the appeals court was the proper 
state statute of limitations to be applied to 
this action, an issue in turn dependent upon 
whether or not the action was of such a 
nature that it survived the death of a 
person by or against whom it might have 
been brought. Consequently, in Barnes, 
there was actually neither a deceased plain- 
tiff nor a deceased defendant, but a hypo- 
thetical determination of the problem of 
survival upon which the court’s decision as 
to the appropriate statute of limitations 
ultimately pivoted. In view of the actual 
factual situation in Barnes, therefore, and 
despite its extensive and persuasive analysis 
of the law governing the survival of actions, 
the Barnes case cannot be regarded as pos- 
sessing significant precedent value in resolv- 
ing the instant problem. 


In Rogers v. Douglas Tobacco Board of 
Trade, supra, which also involved an action 
for treble damages for alleged violations of 
the Sherman Anti-Trust Act, the district 
court sustained the defendants’ motion to 
dismiss and for judgment on the pleadings. 
One of the defendants died subsequent to 
the commencement of the action and after 
process had been served on him. Touching 
on this aspect, the Fifth Circuit Court of 
Appeals stated: 

‘k %*& * The district court, while con- 
sidering that the personal representatives 
had become parties to the cause, denied 
their motion and plea in abatement ‘in 
view of the order of this Court dismissing 
said cause as to all defendants.’” 244 F. 
2d at 483. (Emphasis added.) 


The appellate court’s opinion continues: 


“The policy of the federal statute, we 
think, requires the survival of the cause of 
action to the extent that actual damages 
may be recovered.” 244 F. 2d at 483. 
Cited in a footnote in support of this 

statement is the case of Sullivan v. Associ- 


against such survivorship of actions. See Just 


v. Chambers, 312 U. S. 383, 387, n. 4.’ 348 
Us Sa at—210) 
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ated Billposters, etc., supra, 6 F. 2d 1000, 
1002. See 244 F. 2d 483, n. 11, This terse 
discussion and the somewhat ambiguous 
reference to the Sullivan decision affords 
little aid in resolving the present diffi- 
culty, The opinions in Barnes and Rogers 
neither discuss nor mention the “enrichment 
or benefit” principle enunciated earlier by 
the Second Circuit in Sullivan. Whether 
this omission is meaningful must perforce 
remain a matter for speculation in the 
absence of any affirmative language by 
these circuit courts. 


This court is cognizant of the fact that if 
confronted by an attempt to take advantage 
of a conflict of decisions in circuits, a dis- 
trict court must apply the law as set forth 
by the Court of Appeals of the circuit in 
which the district is located. United States 
ex rel. Altieri v. Flint, D. C. D. Conn., 1943, 
54 F. Supp. 889, 892, affirmed per curiam, 2 
Cir., 1944, 142 F. 2d 62. As Judge Caffey 
has stated: “A District Judge owes obedience 
to the holdings of the Circuit Court of 
Appeals for the circuit in which is located 
the District Court in which he sits.” The 
Wollaston VD eG. Sas N= Yew1945." 62 a2. 
Supp. 284, 285, affirmed per curiam sub nom., 
Martin Merine Transportation Company. v. 
The Steamtug Bermuda, 2 Cir., 1946, 157 F. 
2d 431. See also McGee v. Southern Pacific 
Company, D. C. S. D. N. Y., 1957, 151 
F. Supp. 338, 339; Abbott v. United States, 
Di GuSMD ANE Ys 1945" 61e BeStpp: 989; 
992; Diatel v. Gleason, D. C. S. D. N. Y., 
1937, 22 F. Supp. 355, 356. 


This court is also aware that trial courts 
are entitled to rely upon earlier pronounce- 
ments of the Courts of Appeals of their 
own circuit. California State Board of 
Equalization v. Goggin, 9 Cir., 1957, 245 F. 
2d 44, 45, cert. denied, 1957, 353 U. S. 961. 
“In a system of jurisprudence founded 
upon stare decisis it does not lie within the 
domain of a Court of first instance to take 
upon itself to upset a rule of long standing with- 
out most pressing circumstances to demand 
it.” McCarthy v. Palmer, D. C. E. D.N. Y,, 
1939, 29 F. Supp. 585, 586, affirmed, 2 Cir., 
1940, 113 F. 2d 721, cert. denied, 1940, 311 
WseS=6805 


It is of course elemental that “the au- 
thority of a former decision as a precedent 
must be limited to the points actually de- 
cided on the facts before the court * * *,” 
21 C. J. S. Courts § 209, at 380, and cases 
cited therein at note 8. “It is commonly 


1 69,973 


Court Decisions 
Banana Distributors, Inc. v. United Frut Co. 


Number 182—112 
4-28-61 


held that a decision is authoritative only 
on questions which it was necessary to 
decide, and were involved, or in issue, in 
the case.” 21 C. J. S. Courts § 209, at 382, 
and cases cited therein at notes 12, 13 and 14. 


[Nature of the Benefit] 


An examination and comparison of the 
opinions in United Copper Securities and 
Sullivan would show that despite what some 
may regard as an apparent disharmony, 
the two cases are not necessarily incom- 
patible. The Sullivan case obviously did not 
eliminate the “benefit theory’ adverted to 
(or perhaps more correctly, adumbrated) in 
the closing paragraph of the Copper opinion. 
In Sullivan, Circuit Judge Rogers, as pre- 
viously indicated, made particular reference 
to the fact that the pleadings before the 
appellate court amounted “to a claim that 
the estate of the decedent has been in- 
creased by profits wrongfully diverted from 
the plaintiff.” 6 F. 2d at 1007. Moreover, 
Judge Rogers prefaced his excellent and 
comprehensive review of the commonlaw 
doctrine of the survival of actions with the 
pertinent observation that “it would seem 
that the representatives of a deceased per- 
son should be liable to answer out of their 
decedent’s estate for the wrongful acts 
committed by him in his lifetime, whereby 
another had suffered in his estate, and by 
which the estate of the wrongdoer had in- 
creased the amount of his own estate.” 6F. 
2d at 1003. The Sullivan opinion, moreover, 
is replete with citations which emphasize 
the basic element of benefit to the deceased 
tortfeasor. See 6 F. 2d at 1003, 1005-1007. 


In noting that the “question whether the 
cause of action survived as against the 
estates of deceased persons * * * was not 
fully considered” in United Copper Securities, 
6 F. 2d at 1008, Judge Rogers commented: 


“The evident intention of-the court was 
to leave that question open, to be deter- 
mined upon the evidence adduced at the 
trial showing that the decedent secured 
some benefit at the expense of the sufferer. 
The court plainly did not determine what 
‘benefit at the expense of the sufferer’ 
would have to be shown to enable the 
plaintiff to recover. We therefore do not 
consider that case as binding upon us at 
this time in respect of the question which 
is now presented. Moreover the District 
Judge, who made the order below in the 
instant case, holding that the right of 
action did not survive as against the exe- 
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cutors of Pratt, evidently did not con- 
sider himself concluded by the decision 
of this court in the United Copper Securi- 
ties Company Case, for in his opinion he 
made no allusion to it, although he was 
one of the judges who sat in the case in 
this court and concurred therein, writing 
a separate opinion.” *® 6 F. 2d at 1008. 


Although the United Copper opinion left 
the question of the defendant’s benefit for 
determination by proof at the trial, it did 
not abandon the rule of benefit. The state- 
ment in the Sullivan case that the “court 
[i. e., in the Copper case] plainly did not 
determine what ‘benefit at the expense of 
the sufferer’ would have to be shown to 
enable the plaintiff to recover” certainly 
cannot be construed as any abandonment 
by Sullivan of the benefit rule itself. If so 
intended, it was achieved by a most oblique 
and doubtful operation. 


[Damage to Business or Property] 


The United Copper Securities case per- 
mitted survival of a claim under the fed- 
eral anti-monopoly laws where the plaintiff 
alleged that definite property had been 
wrongfully destroyed or injured and the 
defendant-decedent had secured some ben- 
efit at the expense of the plaintiff-sufferer. 
Instead of abandoning this basic approach, 
the Court of Appeals in Sullivan in effect 
further applied the same theory of benefit 
to those cases in which the decedent’s estate 
was wrongfully enriched by profits derived 
by the defendant from an illegal monopo- 
listic venture against the business of the 
plaintiff. The Sullivan court thus expanded 
the saving concept of survivability to those 
violations of the anti-trust laws resulting 
in losses of business profits at the hands 
of a deceased defendant-tortfeasor. 


Judge Rogers maintained that while the 
complaint in Sullivan alleged no damage to 
“property” as such in the common-law 
sense so that under the law, as the court 
then found it, the action would be deemed 
not to survive, the acts alleged did however 
affect the plaintiffs “business” and hence 
the cause of action should be accorded the 
same treatment as that afforded damages to 
“property” under the prevailing rule. Ac- 
knowledging a distinction between “busi- 
ness” and “property,” the appeals court 


10 The court’s opinion is in error as to this 
latter point, viz., the failure of Judge Hand 
to allude to the United Copper Securities case 
in his opinion denying the motion for substi- 
tution. On the contrary, this case was in fact 
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asserted that the Sherman Act sought to 
protect not only property but also “busi- 
ness” and to regulate the manner in which 
“business” could be carried out on an inter- 
state level: 


“We are of opinion that under the 
Sherman Act, giving a cause of action to 
one injured in his business by acts done 
in violation of the statute, that cause of 
action survives, although a cause of action 
for similar acts alleged to have worked 
injury to one’s ‘property’ would not sur- 
vive under the allegations in the com- 
plaint herein involved; the reason for the 
distinction being that the acts complained 
of do not directly affect the. plaintiff’s 
‘property, but relate to the gains which 
the plaintiff expected to realize. Those 
acts relate simply to a loss of trade or 
profit. They did not diminish the plain- 
tiffs ‘property,’ which was something 
already acquired. That which it hoped to 
acquire, but had not yet obtained, cer- 
tainly did not constitute its ‘property’ 
within the meaning of the statute, and so 
did not survive. But acts which deprive 
one of his trade and diminish his profits 
certainly directly affect his business and 
may destroy it, and we think that under 
such a statute as the Sherman Act the 
cause of action given for injuries to 
one’s business survives.” 6 F, 2d at 1012. 


The “benefit theory” in the doctrine of 
survival thus evolved from its more re- 
strictive common-law connotation of the 
existence of “definite property” in the hands 
of a deceased tortfeasor or his estate to a 
more comprehensive significance in Sullivan, 
namely, inclusion within the ambit of the 
doctrine of those cases involving loss of 
profits or damages to “business.” 


[Trend of Decisions] 


Since the decisions in United Copper 
Securities and Sullivan, a growing trend in 
this country has fostered a more liberal 
approach to the problem of survival of ac- 
tions involving deceased defendants-tort- 
feasors. This attitude is clearly discernible 
in the Barnes case, supra, and to an extent 
in the Rogers case, supra. Reflecting how- 
ever an even greater liberality in this area 
is the decision of the First Circuit in Kirk 
uv. Commissioner of Internal Revenue, 1 Cir., 
1950, 179 F. 2d 619, where the Court of 
Appeals dispensed altogether with the doc- 


cited by Judge Hand as being consistent with 
the then existing law on the subject and in 
support of his decision to deny the motion. 
See pages 10-11. 
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trine of enrichment as a criterion in deter- 
mining whether a cause of action survived 
the demise of the defendant. Although 
Kirk, a tax case, involved the collection 
of a tax fraud penalty on an income defi- 
ciency allegedly owed by a deceased tax- 
payer, Circuit Judge Woodbury, speaking 
for an unanimous bench, expressed the 
views of the court regarding survival of 
actions in pronounced terms of general 
application: 


“k * * [We are satisfied that the 
modern rule as to the survival of tort 
actions against decedents’ estates is that 
although actions to recover penalties do 
not survive, actions to recover compen- 
sation for monetary losses or injuries in- 
flicted by a decedent do, without regard 
to any enrichment of the decedent’s estate. 


“In the first place this rule commends 
itself to us as eminently reasonable for 
while there is certainly no point in mulc- 
ting an estate, and thus punishing heirs, 
for the personal wrongdoing of their 
ancestor, on the other hand, there seems 
to us no valid reason why a person who 
has been injured in his pocketbook by 
another should be prevented from re- 
covering any recompense or compensa- 
tion because the person who inflicted the 
injury died before judgment was obtained 
against him and his estate did not benefit 
by the injury. In the second place we 
feel at liberty to abandon enrichment of 
a decedent’s estate as any criteridn of 
survivability in cases like this because it 
is evident from the cases cited last above, 
and those cited therein, that the enrich- 
ment concept of the early law of survival 
was the produce of archaic legal precon- 
ceptions identifying the representative 
personally with the estate in his charge 
which have little or no place in the law 
today, and the law of survival is not static 
but dynamic, capable of growth and de- 
velopment to meet present-day needs in 
conformity with modern concepts. Van 


41 As for the law of New York, see Section 
118 of the Decedent Estate Law: ‘‘No cause 
of action for injury to person or property shall 
be lost because of the death of the person 
liable for the injury.’’ See also Commercial 
Solvents Corp. v. Jasspon, D. C. S. D. N. Y., 
1950, 10 F. R. D. 356, 92 F. Supp. 20. 

The language of the Supreme Court in Cox 
v. Roth, 1955, 348 U. S. 207, is in marked con- 
trast to its earlier pronouncements in United 
States v. Daniel, 1848, 47 U. S. (6 How.) 11, and 
Patton v. Brady, 1902, 184 U. S. 608, both of 
which adhered to the then orthodox common 
law requirement for survival of actions, wrong- 
ful enrichment by a deceased tortfeasor derived 
at the expense of injury to or destruction of the 
sufferer’s property. Both cases were cited by 
Judge Hand in the district court’s opinion 
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Beeck v. Sabine Towing Co., 300 U. S. 
342, 57 S. Ct. 452, 81 L. Ed. 685; Barnes 
Coal Corp. v. Retail Coal Merchants Ass'n. 
[1940-1943 Trape Cases 756,217], 4 Cir., 
128 F. 2d 645. In short, we think the 
general rule today with respect to the 
survival of tort actions against decedents’ 
estates is that actions essentially for pen- 
alties do not survive for the reason that 
a decedent is beyond punishment, but that 
actions to recompense or compensate a 
plaintiff for a harm inflicted upon him 
by a decedent do survive, for an estate 
can, and we think should, compensate for 


injury to the same extent as the decedent 


had he lived. 


“It is to be carefully observed that 
we are not here concerned with any 
question of the survival, under general 
legal principles, of liability for damages 
awarded primarily as balm for injured 
feelings in causes of action for libel, 
slander, malicious prosecution, alienation 
of affections and the like. Our sole con- 
cern is with the survival of liability for 
damages awarded to reimburse for ex- 
pense and loss, and our conclusion is that 
under modern principles of law liability 
for damages of this sort survives the 
death of the person liable regardless of 
whether or not his estate has been en- 
riched.” 179 F, 2d 621-622. 


In Cox v. Roth, 1955, 348 U. S. 207, dis- 
cussed earlier, the Supreme Court acknowl- 
edged and expressly affirmed the present 
day attitude regarding deceased defendants 
exemplified by the Kirk case. As Mr. Jus- 
tice Clark observed: 


“xe * * [We do note that advancing 
civilization and social progress have brought 
43 of our States to include in their gen- 
eral law the principle of the survival of 
causes of action against deceased tort- 
feasors, and that such recovery, rather 
than being exceptional, has now become 
the rule in almost every common-law 
jurisdiction.” * 348 U. S. at 210. 


in the Sullivan case. See page 10. 

In Patton v. Brady, 1902, 184 U. S. 608, 614, 
Mr. Justice Brewer observed: ‘If we turn 
to the common law, there the rule was that if 
a party increased his own estate by wrongfully 
taking another’s property an action against 
him would survive his death, and might be 
revived against his personal representative.’ 
Earlier, in United States v. Daniel, 1848, 47 
U. S. (6 How.) 11, 13, Mr. Justice McLean had 
similarly applied the then prevailing common 
law principle that ‘‘if the person charged has 
secured no benefit to himself at the expense of 
the sufferer, the cause of action is said not to 
survive; but where, by means of the offense, 
property is acquired which benefits the testator, 
there an action for the value of the property 
shall survive against the executor.’’ 
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The last definitive pronouncement by the 
Court of Appeals of this circuit regarding 
survival of actions under the federal anti- 
trust laws dates back, as has been seen, to 
the Sullivan decision of 1925, a time when 
the law governing survival of actions was 
still in a somewhat unsettled state. The 
more cautious and qualified language in 
Sullivan, drawing its fine (and what may 
presently be regarded as a dubious) dis- 
tinction between “business” and “property” 
interests, has given way to more general 
and unqualified propositions regarding sur- 
vival in Barnes Coal Merchants Corp. v. Re- 
tail Coal Merchants Ass'n [1940-1943 TrapE 
CasEs { 56,217], 4 Cir., 1942, 128 F. 2d 645, 
and Douglas Tobacco Board of Trade [1957 
TRADE Cases 768,706], 5 Cir., 1957, 244 F, 
2d 471, which have apparently disregarded 
the “benefit (or enrichment) theory” out- 
lined in United Copper Securities and Sullivan. 


[Conclusions] 


It may be argued that since the Court 
of Appeals of this Circuit has yet to decide 
an anti-trust case involving a deceased de- 
fendant in which no allegation of personal 
benefit, direct or otherwise, to the decedent 
or his estate was present in the complaint, 
no binding precedent presently exists in this 
circuit on this precise issue. 


Be that as it may, this court finds itself 
influenced by other pertinent considerations. 
The Sullivan decision, when viewed in the 
context of its time, represented an im- 
portant liberalizing judicial effort to extri- 
cate the law regarding survival from what 
was then an unduly restrictive and possibly 
outmoded application of common law prin- 
ciples to a progressive jurisprudence. Never- 
theless, despite this initial boldness, whether 
the Sullivan case still represents the pre- 
vailing law in this circuit may be open to 
doubt in view of the discernible modern 
trend. This may be an appropriate time 
for a more current definitive clarification of 
the present position of this circuit on the 
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matter, a completion of the task first under- 
taken in Sullivan, the adaptation of legal 
principles to the exigencies of a dynamic 
and progressing society. 


In view of the foregoing reasons, and 
after due and careful consideration of all 
the facts and circumstances, I find I am 
ultimately constrained to follow the rationale 
of the Kirk decision, supra, 179 F. 2d 619, 
621-622, and the sentiments expressed in 
the strong dictum of the Supreme Court in 
Cox v. Roth, supra, 348 U. S. 207, 210, and 
hold that an allegation of personal enrich- 
ment or benefit to the deceased defendant 
John A. Werner is not necessary to allow 
a substitution of his personal representa- 
tives as defendants in his stead. This con- 
clusion, I believe, is also more consonant 
with the spirit of the Sullivan decision and 
the remedial character of the relief sought 
herein. See Sullivan v. Associated Billposters, 
etc., 6 F. 2d at 1009; see also Bertha Build- 
ing Corp. v. National Theatres Corp. [1959 
TRADE CASES { 69,444], 2 Cir., 1959, 269 F. 
2d 785, 788-789, cert. denied, 1960, 361 U. S. 
960. 


The plaintiff’s motion for substitution is 
accordingly granted. 


This determination, however, is not in- 
tended to pass upon any other question as 
to the applicable rule of damages which will 
govern in the event that the liability of 
Werner’s estate is affirmatively determined. 
See Sullivan v. Associated Billposters, etc., 
supra, 6 F. 2d at 1012; see also Rogers v. 
Douglas Tobacco Board of Trade, supra, 244 
F. 2d at 483. 


Since my decision is not wholly free 
from doubt, and to facilitate any appellate 
review, if so desired, the court will approve 
a provision in the order to be submitted 
herein providing for a certificate for an 
interlocutory appeal pursuant to Section 
1292 (plot litle, Zoe Uso. CA. 


Settle order on notice. 
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Sherman Act 


Justice Department Enforcement—Misuse of Grand Jury Proceedings—Interroga- 
tories by Defendant to Establish Misuse—Scope.—Defendants charged misuse of Grand 
Jury proceedings by the Justice Department 1n obtaining evidence for use in civil pro- 
ceedings (pointing to statements by the Government that the first decision not to proceed 
in a criminal proceeding was made on January 20 and that the decision to proceed civilly 
was made on January 25, as against a 15 month investigatory term of the Grand Jury 
and filing of the civil complaint on January 27), and filed interrogatories to obtain evi- 
dence to that effect. The court held that under the series of decisions by the Supreme 
Court and District Court (on remand) in the Procter & Gamble case, the defendant was 
entitled to have access to the transcript of Grand Jury proceedings after the decision was 
made to discontinue criminal proceedings and continue with a civil action, and could 
propound interrogatories pertinent to that decision and date. Accordingly, it permitted 
interrogatories asking the identity of persons participating, in preparation of the civil 
complaint; present whereabouts and custodians of copies of the complaint; the identities 
of persons assigned to the investigation, giving testimony before the Grand Jury, or 
entitled to hear such testimony; and the authors, location, and present custodians of 
documents used in answering any interrogatories. However, interrogatories involving 
recommendations and reports relating to the decision not to proceed criminally were 
considered too broad, at least at the present stage of proceedings; those relating to 
persons to whom that decision had been communicated were irrelevant; and those relating 
to improper disclosure of Grand Jury testimony were rejected on the Government’s state- 
ment there had been no improper disclosure. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225. 


For the plaintiff: Richard B. O’Donnell, Attorney, Department of Justice, and John 
D. Swartz, John J. Galgay, Bernard Wehrmann, and J, Paul McQueen, of Counsel. 


[For the defendants: Breed, Abbott & Morgan, New York, N. Y., Edward J. Ross 
and Egon R. Gerard, of Counsel, for Carter Products, Inc.; Cravath, Swaine & Moore, 
New York, N. Y., Oliver C. Biddle and Harry H. Voight, of Counsel, for American 
Home Products Corp. 


Dawson, District Judge [Jn full text]: 
American Home Products Corporation 
(hereinafter referred to as “American’’) on 
May 3, 1960, and Carter Products, Inc. 


ants seek further information concerning 
the use made by the Government of the 
processes of the Federal Grand Jury for 
the Southern District of New York, in whose 


(hereinafter referred to as “Carter”), on 
June 22, 1960, respectively, served identical 
supplemental interrogatories on the Govern- 
ment, as plaintiff, in United States v. Carter 
Products, Inc. The complaint, filed on 
January 27, 1960, instituted a civil action 
under Section 4 of the Act of Congress 
of July 2, 1890, 15 U. S. C. §4, commonly 
known as the Sherman Act. Each defend- 
ant has served and filed a number of inter- 
rogatories, pursuant to Rule 33 of the 
Federal Rules of Civil Procedure, seeking 
further particulars of various allegations of 
the complaint. Objections to those original 
interrogatories are not now before the Court. 
The Government, at this time, is moving 
only against the supplemental interroga- 
tories. 

The supplemental interrogatories are not 
directed to the substantive issues raised by 
the complaint and answers. Rather, defend- 
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name subpoenas duces tecum were issued 
and served on each defendant “in regard to 
an alleged violation of the Federal anti- 
trust laws’ in December 1958, and in June 
and November 1959, 


Supplemental interrogatories Nos. 1 to 3 
seek to discover whether the Government 
used the Grand Jury process to obtain 
evidence purely for the purpose of a civil 
proceeding, or whether the Government 
used any portion of the Grand Jury process 
for such purpose. 


Supplemental interrogatories Nos. 4 and 
5 are aimed at discovery of whether the 
Government has violated any of the tradi- 
tional requirements of secrecy and non- 
disclosure of Grand Jury proceedings and 
testimony. 


Supplemental interrogatories Nos. 6 and 
7 appear to be aimed at discovering means 
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whereby the defendants might verify the 
accuracy of the answers to the preceding 
interrogatories. 


The Government, with the exception of 
supplemental interrogatory No. 6, has ob- 
jected to all or part of each of the inter- 
rogatories. Only these objections are now 
presented to the Court and it is on these 
that the Court must rule. 


Factual Background 


The Grand Jury was convened on Octo- 
ber 28, 1958 and discharged on February 
9, 1960. During that period Carter and 
American were extensively investigated. 
Testimony was received from time to’time 
after the convening of the Grand Jury until 
December 9, 1959. But the Jury was not 
requested to return an indictment, nor was 
it ever polled concerning the possibility of 
returning such an indictment. 


The Government has stated in its answers 
to the supplemental interrogatories that 
the decision not to proceed criminally was 
made for the first time on January 20, 
1960; that the decision to proceed civilly 
was made on January 25, 1960, and that 
after January 20th no additional informa- 
tion was received by the Grand Jury. 
Despite these assertions, defendants contend 
that the Government has improperly used 
criminal procedures to elicit evidence for a 
civil case. 


The Government claims that the decision 
not to proceed criminally was made after 
fifteen months of investigation on January 
20, 1960 ‘for the first time.” It further 
claims that the decision to proceed civilly 
was made “for the first time’ on January 
25, 1960. Two days thereafter, on January 
27th, the civil complaint had already been 
drawn up, had been properly signed and 
was filed and served. Defendants challenge 
the reliability of these contentions and offer 
in support of their charge the dates them- 
selves. It is not for this Court to finally 
determine whether in fact these statements 
are trustworthy, nor is it for this Court to 
determine which party is in the right. That 
decision must come at a later date. How- 
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* Cf. United States v. Procter & Gamble Co. 
[1959 TRADE CASES f 69,385], 174 F. Supp. 
233, 238 (D. N. J. 1959), where the court said: 

«| [W]e must bear in mind that, within 
less than three weeks after the Grand Jury 
was discharged, the carefully drawn and vol- 
uminous civil complaint herein was filed. True, 
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ever, the interesting chronology * gives Carter 
and American some standing to claim that 
pursuant to the rule as set forth in United 
States v. Procter & Gamble Co, [1958 TRADE 
Cases { 69,046], 356 U. S. 677 (1958), they 
may be entitled to discover and inspect the 
Grand Jury transcript. 


The Law 


Since this motion is founded on defend- 
ants’ contentions that the purpose of the 
Grand Jury was subverted if it was used 
as a means for collecting information for 
a civil prosecution, and that the Government 
may have violated Rule 6(e) of the Federal 
Rules of Criminal Procedure concerning the 
secrecy of the Grand Jury proceedings and 
the concomitant requirements of non-dis- 
closure, it falls within the scope of the 
Procter & Gamble cases. The question of 
improper use of the Grand Jury, and the 
effect of such a practice was extensively 
litigated in that case. The fruits of that 
litigation control many of the matters now 
in issue. 


The backdrop against which Procter & 
Gamble was decided consisted of two op- 
posing forces: the secrecy of the Grand 
Jury and the full disclosure principles of 
the Federal Rules of Civil Procedure. 


Under the Rules of Civil Procedure, the 
Government, as a litigant, is to be treated 
just the same as a private individual with 
reference to the rules of discovery. United 
States v. Procter & Gamble Co. [1958 TRrapE 
CAsEs § 69,046], 356 U. S. 677, 681 (1958); 
citing Bank Line Ltd. v. United States, 163 
F, 2d 133, 138 (2d Cir. 1947). See, Berger 
& Krash, Government Immunity from Dis- 
covery, 59 Yale L. J. 1451 (1950). 


In opposition to these liberal rules stands 
the interdict against invading the traditional 
secrecy of the Grand Jury. The reasons 
generally given for this rule of secrecy are 
summarized in the often quoted United 
States v. Rose, 215 F. 2d 617, 628-29 (3d 
Cir. 1954): 


“(1) To prevent the escape of those 
whose indictment may be contemplated; 
(2) to insure the utmost freedom to the 


that does not necessarily prove that the deci- 
sion to abandon an indictment was not made 
until after the Grand Jury was discharged, but 
the contrary may also have been the fact, and 
it is this ‘finding’ of fact which our highest 
court has determined to be crucial, in order to 
do justice between the parties.”’ 
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grand jury in its deliberations, and to 
prevent persons subject to indictment or 
their friends from importuning the grand 
jurors; (3) to prevent subornation of per- 
jury or tampering with the witnesses who 
may testify before grand jury and later 
appear at the trial of those indicted by it; 
(4) to encourage free and untrammeled 
disclosures by persons who have informa- 
tion with respect to the commission of 
crimes; (5) to protect innocent accused 
who is exonerated from disclosure of the 
fact that he has been under investigation, 
and from the expense of standing trial 
where there was no probability of guilt.” 


To these the Supreme Court in United 
States v. Procter & Gamble adds: 


“TAnother] is to encourage all wit- 
nesses to step forward and testify freely 
without fear of retaliation. The witnesses 
in antitrust suits may be employees or 
even officers of potential defendants, or 
their customers, their competitors, their 
suppliers. The grand jury as a public 
institution serving the community might 
suffer if those testifying today knew that 
the secrecy of their testimony would be 
lifted tomorrow.” 356 U. S. 677, 681-82. 


See, In re April 1956 Term Grand Jury, 
239 F. 2d 263, 271-73 (1956); United States 
v. Procter & Gamble Co., [1958 TRADE CASES 
7 69,046], 356 U. S. 677, 681 (1958), citing 
United States v. Johnson, 319 U. S. 503 (1943) 
and Costello v. United States, 350 U. S. 359, 
362 (1956) ; United States v. Brennan, 134 F. 
Supp. 42, 52 (D. Minn, 1955). 


[Waiver of Secrecy] 


But this doctrine of Grand Jury secrecy 
may be waived by the Government. Thus 
it was held in Umted States v. Grunstein 
& Sons Co., 137 F. Supp. 197 (D. N. J. 1955) 
that where Grand Jury testimony and the 
resulting indictment were referred to and 
employed in subsequent civil proceédings, 
the defendant would have the right to obtain 
copies of so much of the Grand Jury 
minutes as referred to the portions em- 
ployed in the civil proceedings and would 
have the further right to any testimony 
given by witnesses before the Grand Jury, 
if such witnesses were later used in the 
civil proceeding. It may also be that if the 
Government makes an improper disclosure 
of Grand Jury minutes, the defendant in a 
subsequent action may be entitled to see 
that portion of the transcript. See United 
States uv. Byotr [1944-1945 TrapE CasEs 
{ 57,324], 58 F. Supp. 273 (N. D. Tex. 1945), 
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[Conversion to Civil Proceedings as Test] 


It was in the midst of these crosswinds 
that Procter & Gamble was decided. The 
conflict was resolved in this fashion: 


“ce 


If the prosecution were using 
[criminal procedures to elicit evidence in 
a civil case] ... it would be flouting the 
policy of the law... . 

“We cannot condemn the Government 
for any such practice in this case. There 
is no finding that the grand jury proceed- 
ing was used as a short cut to goals other- 

. wise barred or more difficult to reach. It is 
true that no indictment was returned in 
the present case. But that is no reflection 
on the integrity of the prosecution. For 
all we know, the trails that looked fresh 
at the start faded along the way. What 
seemed at the beginning to be a case with 
a criminal cast apparently took on a 
different character as the events and 
transactions were disclosed. The fact that 
a criminal case failed does not mean that 
the evidence obtained could not be used 
in a civil case. It is only when the 
criminal procedure is subverted that ‘good 
cause’ for wholesale discovery and pro- 
duction of a grand jury transcript would 
be warranted. No such showing was 
made here.” 356 U.S. at 683, 684. 


The Court denied the defendant access 
to the Grand Jury transcript because a 
sufficient showing was not made on the 
record and remanded the case to the lower 
court. 


When the case returned to the District 
Court, Judge Hartshorne, in light of the 
Supreme Court decision, phrased the issue 
as follows: “The critical question thus is, 
when this case first became only ‘a civil 
case.” United States v. Procter & Gamble 
Co. [1959 Trane Cases 69,385], 174 F. 
Supp. 233, 235 (D. N. J. 1959). The law, as 
seen by Judge Hartshorne, was that use of 
a Grand Jury to elicit evidence for a sub- 
sequent civil proceeding would be to flout 
the law. Thus any advantage thereby im- 
properly obtained by the Government must 
be neutralized. This was to be done by 
giving the opposing party, the defendant, 
portions of the Grand Jury transcript which 
were improperly obtained. As Judge Hart- 
shorne there said: 


ee 


. . - It would be as unfair to permit 
the Government, after having finally de- 
cided not to proceed criminally, to con- 
tinue to use the unique, and solely 
criminal, functions of a Grand Jury for 
a solely civil purpose, as it would be 
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to permit the Government to do this same 
thing when, from the beginning, it had 
that same, solely civil, intention, The 
subversion of this ancient criminal pro- 
cedure, for the time that it exists, is the 
same in the one case as in the other.” 
174 F. Supp. at 236. 


The District Court then concluded that 
the proper method of determining whether 
the Grand Jury proceeding had been used 
as a short cut to goals otherwise barred 
or more difficult to reach would be by means 
of interrogatories. These interrogatories 
might be aimed at finding out at what point 
the decision not to proceed criminally and 
to proceed civilly was made. 


As a result of the interrogatories it was 
determined that the Attorney General had 
decided not to seek an indictment on No- 
vember 14, 1952. The court therefore ruled 
that all Grand Jury testimony taken after 
that date be turned over to the defendants. 
United States v. Procter & Gamble Co. [1959 
TRADE CASES { 69,458], 175 F. Supp. 198 
(D:; N. J. 1959). 


Thereafter defendants attempted to prove 
that the decision to proceed civilly was ini- 
tially made before the institution of the 
Grand Jury proceedings and that, in fact, 
a civil prosecution was the sole intention of 
the Antitrust Division. It therefore sought 
certain government documents and memo- 
randa. The Government defended against 
this search on the grounds, inter alia, of 
executive privilege. Judge Hartshorne, how- 
ever, ruled that these documents were neces- 
sary to prove “a point made crucial for 
defendants as ‘the law of the case’ by the 
decision of the United States Supreme Court 
herein.” United States v. Procter & Gamble 
Co, [1960 Trane CAsEs { 69,735], 25 F. R. D. 
485, 487 (D. N. J. 1960). The court then 
held: 


“. . To the extent that these documents 
do not show mere discussion of reasons 
or advices from subordinates, but do have 
a direct bearing on a decision of the 
Department of Justice, pro or con, to use 
the Grand Jury for a solely civil purpose, 
the Supreme Court itself has made such 
evidence crucial to the rights of the par- 
ties, and it is not ‘appropriate’ for the 
Government’s claim of privilege to over- 
come the disclosure of stich crucial evi- 
dence.” 25 F. R. D. at 490. 


The latest ruling by Judge Hartshorne in 
this series of opinions has recently appeared. 
United States v. Procter & Gamble Co. [1960 
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TRADE CASES { 69,820], 187 F. Supp. 55 
(D. N. J. 1960). The ultimate question is 
framed as follows: 


“The resultant question now before this 
Court thus is, whether or not, from the 
very beginning, the prosecution had been 
using criminal procedures to elicit evi- 
dence in a civil case. 

“The crux here is, what did the Depart- 
ment of Justice intend, seek, and there- 
fore do, when it called and actually used 
the Grand Jury?” 187 F. Supp., at 57. 

The court then went on to find that the 
Grand Jury process was actually misused 
regardless of the undisclosed intent of vari- 
ous parties. Because of this misuse in fact, 
Judge Hartshorne ordered that the Grand 
Jury transcript be turned over to the de- 
fendants. 

In light of the Procter & Gamble decisions, 
when the decision not to proceed criminally 
and when the decision to proceed civilly 
were made are proper, if not crucial, lines 
of inquiry. If defendants are able to estab- 
lish that these decisions were made prior 
to the termination of the Grand Jury’s tak- 
ing evidence, then any information gleaned 
after that time might be turned over to the 
defendants. 


[Presumption of Regularity] 


It appears that the Government’s conten- 
tion as to the presumption of regularity 
merely beclouds the issue. This presump- 
tion was set forth in United States v. Chemi- 
cal Foundation, Inc., 272 U.S.1, 14-15 (1926). 
The Court said: 


« . , The presumption of regularity 
supports the official acts of public officers 
and, in the absence of clear evidence to 
the contrary, courts presume that they 
have properly discharged their official 
dutiesus .wiws272 Us, Sel, atl4-15, 


This presumption has often been referred 
to. United States v. Zuskar, 237 F. 2d 528, 
534 (7th Cir. 1956); Cooper v. United States, 
233 F. 2d 821, 824 (8th Cir. 1956); Hammond 
v, Hull, 131 F, 2d 23,25 (D. C. Cir. 1942). 
But it must be recognized that the presump- 
tion of regularity is but a mere presumption. 
As‘ such it is effective, like all other pre- 
sumptions of fact, only in the absence of 
evidence to the contrary. Where, as here, 
defendants seek to establish evidence to the 
contrary, then that presumption can cer- 
tainly not deprive them of that right. United 
States v. Procter & Gamble Co, [1959 TRADE 
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Cases J 69,385], 174 F. Supp. 233, 237 (D. 
N. J. 1959). 

The crucial issue remains: When was the 
decision not to proceed criminally made? 
When was the decision to proceed civilly 
made? 

The Disposition 

Supplemental interrogatory No, 1(c) asks 
the name and address of each person re- 
sponsible for making the decision not to 
seek an indictment, and supplemental inter- 
rogatory No, 2(b) asks the name and ad- 
dress of each person who assisted in the 
preparation of the complaint commencing 
the civil action herein. By deposing these 
persons defendants may be able to establish 
that the decision not to proceed criminally 
and to proceed civilly were made before 
termination of the Grand Jury proceedings, 
i.e., before termination of the taking of evi- 
dence before the Grand Jury. If that is the 
case, defendants might be entitled to any 
such improperly obtained evidence in the 
Grand Jury minutes. This question has been 
made crucial by the Procter & Gamble cases. 
The objections to supplemental interroga- 
tories 1(c) and 2(b) are therefore overruled. 

Supplemental interrogatory 1(d) asks for 
the contents of every recommendation or 
report made in reaching the decision not to 
proceed criminally. Subsections (1) and (11) 
go cn to expand the demand of interroga- 
tory 1(d). Despite Judge Hartshorne’s de- 
cision in United States v. Procter & Gamble 
Co, [1960 TRravE Cases {J 69,735], 25 F. R. D. 
585 (D. N. J. 1960), at this juncture supple- 
mental interrogatory 1(d) is too broad and 
all encompassing. The pertinent information 
sought by 1(d) may be obtained by deposing 
the persons whose names will be supplied in 
the answer to supplemental interrogatory 
l(c). Thereafter a more limited and specific 
interrogatory may be properly put. The 
objection to supplemental interrogatory 1 
(d) is therefore sustained. See, Kaiser Alum- 
inum & Chenucal Corp. v. United States, 157 
F. Supp. 939, 945-46 (Ct. Cl. 1958). 

Supplemental interrogatory l(e) seeks the 
name and address of each person who “since 
that decision was made [the decision not 
to seek an indictment] has communicated 
it to others or reduced it to writing, speci- 
fying also in connection with each such 
communication or recording Sethe 
interrogatory then goes on to demand fur- 
ther details. This interrogatory goes too far 
afield. Actions taken by persons in trans- 
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mitting a decision not to proceed criminally, 
after that decision has been made, appear 
to be irrelevant to the issue. The issue is 
when, in fact, was that decision made. 
Once determined: that date need merely be 
measured against the dates on which evi- 
dence was taken before the Grand Jury. 
Accordingly, the objection to supplemental 
interrogatory 1(e) is sustained. 


The defendants, in supplemental inter- 
rogatory 2(c) ask “the date, present where- 
abouts and present custodian of each draft 
of the complaint herein.” This request is 
not burdensome. A review of the drafts of 
the complaint may reveal that the decision 
to proceed civilly was made prior to Janu- 
ary 25, 1960, This is a highly pertinent issue. 
The plaintift’s objection to supplemental 
interrogatory 2(c) is overruled. 


Supplemental interrogatory 3(e) seeks the 
names and addresses of persons assigned to 
the investigation conducted by the Grand 
Jury, all persons who presented evidence to 
the Grand Jury and all persons authorized 
to see or hear evidence presented to the 
Grand Jury. These inquiries are relevant 
in that they may lead to the identity of per- 
sons to be deposed by defendants. The ob- 
jection is overruled. 


The defendants seek to establish that 
Grand Jury testimony was improperly dis- 
closed. In pursuit of evidence they request 
answers to supplemental interrogatories 4 
and 5. Those interrogatories deal with the 
physical location and the name, address and 
office of the custodian of all documents pro- 
duced in response to subpoenas. Similar 
information is requested concerning all tran- 
scripts of oral testimony taken before the 
Grand Jury. Supplemental interrogatories 
4 and 5 also ask the name and address of 
each person authorized by the Attorney 
General to see the foregoing documents and 
transcripts, whether any such documents 
have ever been copied, and, if so, which 
parts of such documents or transcripts have 
ever been copied. Another supplemental 
interrogatory, 4(e) adds the direct question 
of whether there has been an improper dis- 
closure of Grand Jury documents, The 
Government has answered 4(e) in the nega- 
tive and has further answered 4(d) in the 
negative. (4(d) asks a similar question as 
to transcripts). This line of inquiry is at 
most of merely peripheral importance, If 
the defendants could establish that there 
had been certain improper disclosures, then 
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it is still not clear what the effect of that 
might be. The Supreme Court in Procter & 
Gamble has already said that the Govern- 
ment may use Grand Jury testimony and 
other evidence received by the Grand Jury 
in preparation of a civil proceeding, so long 
as the Grand Jury evidence, when initially 
taken, was aimed at an eventual criminal 
proceeding. Since the Government has al- 
ready answered the ultimate questions, i.e., 
that there has been no improper disclosure, 
objections to the other portions of supple- 
mental interrogatories 4 and 5 are sustained. 

Supplemental interrogatory 7 asks for the 
authors, addressees, date, title and present 
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whereabouts of any memoranda, correspond- 
ence or other documents relied upon in 
answering any interrogatory and the name 
and address of the person who now has 
custody or control thereof. This interroga- 
tory seems to be directed toward the dis- 
covery of further sources of evidence, such 
as the existence of documents and the names 
of persons having relevant facts. As such 
it is wunobjectionable and the objection 
thereto is overruled. See, Caldwell-Clements, 
Inc. v. McGraw-Hill Pub. Co.-{1952 TRavE 
CASES -9'67,261};).12- B) Ro-D-* 531,” 537238 
(SYDaNe Y31952)". 


So ordered. 


[f 69,975] Waldron Buick Co. v. General Motors Corp, and Lee A. Folger, Inc. 
In the North Carolina Supreme Court. Spring Term, 1961. Filed March 1, 1961. 


Appeal by plaintiff from CAMPBELL, Judge, February 29, 1960, Term, Schedule B, of 
Mecklenburg, docketed and argued as No. 248 at Fall Term, 1960. 


North Carolina Antitrust Laws 


Exclusive Territory—Restriction on Other Dealer—Legality.—Actions of an auto- 
mobile manufacturer’s loca! representatives in restricting a dealer to sales in the territory 
specified in his franchise, and its efforts to prohibit sales activities within a nearby city 
(at the insistence of a dealer there whose franchise gave it exclusive territorial rights) 
did not violate the state antitrust laws, G. S. 75-1 et seq. The restraint was reasonable, 

_founded upon a valuable consideration from the protected dealer, the protection afforded 
did not extend beyond the area in which he had been made the established dealer, and 
it did not appreciably interfere with the public interest (the market being highly com- 
petitive, and restrictions being placed only on sales activity within the area, not by 
reference to residents of the area). 


See Combinations and Conspiracies, Vol. 1, {| 2345.35. 
For the appellant: Blakeney, Alexander & Machen. 


For the appellees: Kennedy, Covington, Lobdell & Hickman and Henry M. Hogan 
for General Motors Corp.; Cochran, McCleneghan & Miller for Lee A. Folger, Inc. 


defendants’ alleged unlawful combination or 
conspiracy to restrain trade in Buick motor 
vehicles in and around Charlotte, Waldron 
alleges it sustained actual damages in the 
amount of $54,000.00. The action is to re- 


Civil action instituted January 18, 1957, 
by Waldron Buick Company (Waldron), a 
North Carolina corporation with principal 
office and place of business in Concord, 
Cabarrus County, North Carolina, against 


General Motors Corporation, A Delaware 
corporation, and Lee A. Folger, Inc. (Fol- 
ger), a North Carolina corporation, with 
principal office and place of business in Char- 
lotte, Mecklenburg County, North Carolina. 

The action is to recover for alleged 
“severe financial losses, depiction of its assets, 
great injury to its credit and reputation, and 
the total ruin of its business,” alleged to 
have been proximately caused by alleged 
unlawful acts of defendants pursuant to 
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cover treble damages against defendants, 
jointly and severally. 

The complaint alleges that General Mo- 
tors, the manufacturer, agreed to sell Buick 
motor vehicles to Waldron under the terms 
of a “Direct Dealer Selling Agreement” en- 
tered into on or about April 25, 1955; that, 
while this dealership agreement obligated 
Waldron to develop the sale of such vehi- 
cles particularly in the area of Concord, it 
was specifically understood and agreed that 
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the market area available to Waldron would 
include the City of Charlotte; and that 
Waldron, soon after establishing its busi- 
ness near Concord, on that section of U. S. 
Highway #29 running between Concord 
and Charlotte, began developing and pro- 
moting sales in accordance with its dealer- 
ship agreement and in May and June, 1955, 
realized substantial profits from said business. 


The complaint alleges further that Folger, 
which “held dealership rights under a con- 
tract with General Motors,” had been “for 
several years” and was engaged in selling 
Buick vehicles in Charlotte and in a wide 
area surrounding Charlotte. 


Paragraphs 8, 9 and 10 of the complaint, 
as amended, are as follows: 


“8. In July, 1955, General Motors and 
Folger, as the plaintiff is informed and 
believes, willfully and unlawfully joined 
together in a combination or conspiracy 
to restrain trade in the area in and around 
Charlotte, North Carolina, to prevent com- 
petition in the selling of goods in that 
area, and to destroy the plaintiff’s busi- 
ness, all in violation of the laws of North 
Carolina. 


“9. That during the months from July, 
1955, to July, 1956, inclusive, the defend- 
ants, pursuant to said illegal combination 
or conspiracy, willfully and unlawfully 
acted together to bring pressure upon the 
plaintiff to discontinue its sales activities, 
advertising, and sales promotion and solicita- 
tion anywhere within the City of Charlotte 
and suburban areas immediately adjacent 
thereto, and to cease all sales negotiations 
with persons residing in or near Charlotte, 
even where such negotiations were initiated 
by prospective purchasers, the sole pur- 
pose of this pressure being to restrain 
trade in that territory and to create an 
unlawful monopoly by destroying plain- 
tiff’s business and eliminating plaintiff as 
a competitor of Folger in and around the 
City of Charlotte, all in violation of the 
laws of the State of North Carolina. 


“10. On July 24, 1955, General Motors, 
acting pursuant to this unlawful combination 
or conspiracy with the defendant Folger, 
ordered the plaintiff to cease immediately 
all sales activities in and around the City 
of Charlotte, and thereafter, during the 
period July, 1955, to July, 1956, by vari- 
ous direct and indirect pressures, forced 
the plaintiff to confine its sales promotion 
and activities in such way as to refrain 
from any form of competition with Fol- 
ger in that area, all in violation of the 
laws of North Carolina. In furtherance 
of this illegal combination and conspiracy, 
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General Motors required plaintiff during 
the months of August and September, 
1955, to purchase an increasing number 
of Buick vehicles although, as General 
Motors well knew, such vehicles could 
not be profitably sold by plaintiff under 
the area restrictions which General Motors 
was unlawfully undertaking to impose.” 
Defendants filed separate answers. 


Folger admitted “that during the times 
mentioned in the complaint and many years 
prior thereto, it had dealership contracts 
with General Motors, and pursuant thereto 
was engaged in the business of buying 
Buick automobiles from General Motors 
and selling them to the public in Charlotte 
and adjacent territory.” Except as stated, 
Folger denied all material allegations of the 
complaint. 


General Motors alleged it and Waldron 
had executed three dealership agreements, 
to wit, on April 25, 1955, November 1, 1955, 
and March 1, 1956; and that these docu- 
ments, as provided therein, stated the entire 
agreement as to the rights and obligations 
of the respective parties. It alleged that, 
since 1937, it had executed successive deal- 
ership agreements with Folger. Except as 
stated, General Motors denied all material 
allegations of the complaint. 


Each defendant pleaded in substance these 
further defenses: (1) The controversy is 
entirely private in nature and involves no 
injury to the public, hence G., S. 75-1 et seq., 
do not apply; (2) plaintiff’s action is barred 
by G. S. 1-54, the one-year statute of lim- 
itations; (3) plaintiff, by its acts and con- 
duct, is estopped to maintain this action. 

Plaintiff introduced its evidence and rested 
its case. The court, allowing the motion of 
each defendant therefore, entered judgment 
of involuntary nonsuit. Plaintiff excepted 
and appealed. 


Bossitt, Justice [Jn full text]: Plaintiff 
seeks to recover treble damages for busi- 
ness losses allegedly caused by acts com- 
mitted pursuant to an alleged unlawful 
combination or conspiracy entered into by de- 
fendants in July, 1955, to restrain trade in 
Buick automobiles in an area in and around 
Charlotte, North Carolina, to prevent com- 
petition in the selling of goods in that area, 
and to destroy plaintiff’s business, G. S. 
75-1, G. S. 75-16. 

A plaintiff must make out his case secun- 
dum allegata. There can be no recovery 
except on the case made by his pleadings. 
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Andrews v. Bruton, 242 N. C. 93, 95, 86 S. E. 
2d 786, and cases cited; Manley v. News Co., 
241 N. C. 455, 460, 85 S. E. 2d 672, and 


cases cited, 


The basic question is whether the evi- 
dence, when considered in the light most 
favorable to plaintiff, is sufficient to support 
a finding that the defendants entered into 
the alleged unlawful combination or con- 
spiracy. Hence, the evidential facts stated 
below include only portions of the testi- 
mony and exhibits deemed pertinent to a 
determination of this basic question, 


Waldron was incorporated in April, 1955. 
It commenced business in May, 1955, pur- 
suant to its written agreement of April 25, 
1955, with General Motors, as the Buick 
dealer in Concord. Folger was, and had 
been for many years, the established Buick 
dealer in Charlotte. 


[Dealership Agreements] 


The dealership agreement between Gen- 
eral Motors and Folger, in effect on and 
prior to April 25, 1955, and thereafter, pro- 
vided: “FIRST: Subject to the terms and 
conditions hereof, Seller (General Motors) 
will sell and Dealer (Folger), will buy Buick 
motor vehicles and chassis and Dealer shall 
have the obligation to develop properly the 
sale thereof particularly in the” “Metropoli- 
tan Area of Charlotte, N. C.,” defined as 
the City of Charlotte and a described por- 
tion of Mecklenburg County lying south- 
east of and immediately adjacent to the 
City of Charlotte. 


The Folger dealership agreement provided 
that no changes as to the maximum num- 
ber of dealers in said Charlotte area would 
be made by General Motors “unless and 
unti} a survey, analysis or review” thereof 
“has been made and at least sixty (60) days’ 
notice of such proposed change shall have 
been given” to Folger so that it, if it de- 
sired to do so, would have opportunity to 
discuss the proposed change with General 
Motors prior to the effective date thereof. 
In an addendum, made a part of said deal- 
ership agreement and executed simultane- 
ously therewith, General Motors established 
“at One (1),” to wit, Folger, the maximum 
number of Buick dealers to be located in 
said Charlotte area. 


The dealership agreement of April 25, 
1955, between General Motors and Waldron, 
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provided: “FIRST: Subject to the terms 
and conditions hereof, Seller (General Mo- 
tors) will sell and Dealer (Waldron) will 
buy Buick motor vehicles and chassis and 
Dealer shall have the obligation to develop 
properly the sale thereof particularly in 
the following area: CONCORD, NORTH 
CAROLINA.” 


[Early Sales Activity] 


Waldron established its place of business 
in leased premises located on U. S. High- 
way #29, “half a mile from the city limits 
of Concord and 14 miles from Charlotte 
. . . on the right-hand side as you go out 
29 towards Greensboro.” W. R. Waldron, 
Sr., and W. R. Waldron, Jr., executive offi- 
cers of Waldron, resided in Charlotte. Wal- 
dron, Jr., had been sales manager in Charlotte 
for Young Motor Company, Ford Dealer 
in Charlotte. Waldron employed Gordon 
and Allison, who resided in Charlotte, as 
salesmen. They had previously been em- 
ployed in Charlotte as salesmen (under 
Waldron, Jr.) for Young Motor Company. 
Gordon and Allison had “a clientele already 
built up in Charlotte, their primary duty 
was to sell cars and to develop the sales 
in the area of Charlotte and Mecklenburg 
Countyaee se 


In May, 1955, Waldron sold a total of 
twenty-one new Buicks, five in Charlotte, 
eleven in the Concord area, two in Kanna- 
polis, two in Salisbury, and one (undesig- 
nated) elsewhere. In June, 1955, Waldron 
sold a total of twenty-four new Buicks, 
fourteen to residents of Charlotte, six in the 
Concord area, one in Kannapolis and three 
(undesignated) elsewhere. In July, 1955, 
Waldron sold a total of twenty-one new 
Buicks, eight in Charlotte, five in the Con- 
cord area, two in Kannapolis, two in Salis- 
bury, and four (undesignated) elsewhere. 
Prior to July 15, 1955, Gordon and Allison 
(Waldron’s salesmen) spent ninety per cent 
of their time soliciting sales in Charlotte. 


Testimony, admitted as to General Motors 
but not as to Folger, tends to show that 
officials of General Motors, prior and sub- 
sequent to the execution of Waldron’s deal- 
ership agreement of April 25, 1955, but 
before the conference of July 20, 1955, dis- 
cussed below, gave assurances that Waldron 
had the right to contact prospective pur- 
chasers and solicit sales in Charlotte and 
would be permitted and expected to do so. 
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[Objections to Charlotte Sales] 


Folger protested Waldron’s sales activities 
in said Charlotte area, 


On May 23, 1955, in a conversation be- 
tween Spencer Folger, an official and stock- 
holder of Folger, and Waldron, Jr., General 
Manager of Waldron, Spencer Folger said: 
“Bill, you have to get these salesmen out 
of Charlotte. They are over here working 
on our customers, calling on people that are 
interested in buying cars at Folger and 
that some of our salesmen are dealing with. 
You got to stay out of Charlotte. You got 
to quit this advertising. Now, Bill, you and 
I have been friends for a long time. I have 
known you and your family but this is 
business. I put one dealer out of business 
and I got a lot of money and will put you 
out of business if you don’t cut this out. 
I have a lot more money than you got.” 


In June, 1955, in a telephone conversation 
with Waldron, Jr., Spencer Folger said 
he was “very tired” of his salesmen report- 
ing to him that Waldron’s salesmen were 
still living in Charlotte and that they were 
following up deals in Charlotte. Also: ‘Now, 
Bili, you have got to move those men out 
of town; you have got to stay over there. 
If you don’t I am going to put you out of 
business just like I have put another dealer 
out of business.” 


Prior to the conference of July 20, 1955, 
discussed below, Folger complained to Gen- 
eral Motors of Waldron’s interference with 
Folger’s sales activities in Charlotte, con- 
tending its dealership agreement entitled it 
to protection therefrom. 


The conference of July 20, 1955, was held 
in the Charlotte office of the Buick Motor 
Division of General Motors, Frank Leigh, 
an official of General Motors, Waldron, Jr., 
and Spencer Folger were present. Waldron 
asserted it had the right to continue active 
sales solicitation in said Charlotte area. 
Folger contended it had been designated 
the only dealer in said Charlotte area and 
that General Motors was obligated to pro- 
tect it from interference by Waldron, In 
the course of the conversation, Spencer 
Folger said: “Frank, if you are going to 
let this man sell in Charlotte when we have 
a million-dollar investment here, I am go- 
ing to Belmont and close my doors and I 
will operate the same way he is.” 


As the conference of July 20, 1955, con- 
cluded, Leigh said: “Bill, I have got to 
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protect this dealer’s investment here. This 
man has a large investment. I want 
you to get into your own little back yard 
and get into the spirit of things. . . . I 
want you to get over there and sell your 
cars in Concord; leave Charlotte alone.” 


The foliowing day, July 21, 1955, Wal- 
dron, Jr., in a letter to Leigh, said: 


“It was certainly nice of you to give 
Spencer and myself the time you did 
yesterday. It was a very understanding 

. interview. 


“We know and appreciate that Spencer 
and Lee Folger have a large investment 
and are out to protect that investment. 
We also know that they are of the opin- 
ion that we are soliciting business in the 
Charlotte area. Frank, we can truthfully 
say that we are not soliciting business, 
but have followed up people who have 
expressed a desire to have us offer them 
a trade or straight sale proposition. 


“In regards to your decision concern- 
ing following up any persons who might 
come over here and being unable to close 
a transaction in our place, we follow them 
up in Charlotte, we are not completely in 
accord. 


“As we discussed yesterday, Mr. Jack 
Williams informed us that we could fol- 
low up any party desirous of having us 
offer them a proposition. This decision 
came after our discussing the Grant Mo- 
tor Company of Kannapolis following up 
deals in the limits of Concord. 


“We feel that if we are not allowed to 
follow up persons who are desirous of 
dealing with us, that we are being cur- 
tailed in an unfair way. 

“You may rest assured that we are not 
intending to do anything contrary to your 
decision, under any circumstances, but we 
would appreciate your reviewing the situa- 
tion and upon such reviewing, perhaps 
alter your decision to the point that we 
be allowed to follow up such persons who 
approach us and are desirous of having 
us offer to them a proposition. 

“We will appreciate your consideration 
in this matter, and would like to know 
your feelings at your convenience.” 


Shortly thereafter, apparently in early 
August, 1955, Waldron, Jr., complained te 
Jack Williams, Buick’s District representa- 
tive for the Concord area, of the restric- 
tions imposed by Leigh on Waldron’s sales 
activities. Williams replied: “Now, this is 
Buick Motor Division’s orders to me to 
give you. Bill, you stay out of Charlotte.” 
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Waldron’s dealership agreement of April 
25, 1955, expired October 31, 1955. It ex- 
ecuted a second dealership agreement dated 
November 1, 1955, containing identical pro- 
visions except as to duration. Its expiration 
date was stated as October 31, 1956. This 
was superseded by a third dealership agree- 
ment, effective from March 1, 1956, through 
October 31, 1960. This third agreement was 
terminated by Waldron in August, 1956. 


[Later Charlotte Activity] 


After the conference of July 20, 1955, 
Folger’s protests were directed principally 
to particular phraseology in Waldron’s ad- 
vertisements in Charlotte newspapers and 
over a Charlotte radio station and to one 
incident relating to alleged interference by 
Waldron’s salesman with a Folger prospect 
who lived in Charlotte. 


Allison moved to Concord in June or 
July, 1955. Gordon moved to Concord in 
August, 1955. After July 15, 1955, they 
spent about thirty per cent of their time in 
Charlotte. Waldron continued to advertise 
in Charlotte newspapers and over a Char- 
lotte radio station. It employed “bird dogs 
in Charlotte,” a “bird dog” being “one with 
whom an arrangement is made to search 
out and refer prospective customers to the 
dealer.” It continued to make sales in Char- 
lotte until it terminated its dealership in 
August, 1956. In September, October, No- 
vember and December, 1955, and in Janu- 
ary, March, and July, 1956, Waldron sold 
more new Buicks in Charlotte than in Con- 
cord, and in May, 1956, sold an equal num- 
ber (5) in each area. Of the total of 297 
cars handled by Waldron, 98 were sold in 
Charlotte, 78 were sold in Concord, and 121 
were sold in Kannapolis, Salisbury, Winston- 
Salem and Greensboro. The rest were sold 
at undesignated places or otherwise dis- 
posed of. 


Although Waldron continued to solicit 
sales and to sell in said Charlotte area after 
the conference of July 20, 1955, it conducted 
these activities stealthily rather than openly. 
Waldron, Jr., testified: “. I instructed 
my men not to openly solicit in Charlotte. 
I told them—‘If you have got to go over 
there, don’t be seen.’ ... To the best of my 
recollection, they did follow my instructions.” 


[Restriction v. Destruction of Business] 


The evidence, in our opinion, is insuffi- 
cient to show that either General Motors or 
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Folger intended or acted to destroy Wal- 
dron’s business, What General Motors did, 
and all that it did, was to recognize the 
rights asserted by Folger by attempting, 
with a limited measure of success, to pro- 
hibit the solicitation of sales by Waldron 
in said Charlotte area. As to Waldron’s 
activities in its own area of sales respon- 
sibility, the evidence discloses that General 
Motors cooperated fully with Waldron in 
its efforts to conduct a profitable business. 


A letter of November 21, 1956, from 
Waldron, Sr., to General Motors, contains 
this final paragraph: “I want to take this 
opportunity to thank you for the splendid 
co-operation you gave us while we were 
in Concord. If I can reciprocate in any 
way, please do not hesitate to call upon 
me.” Folger sold parts to Waldron, at first 
on credit and later (when Waldron failed 
to meet its obligations promptly) on a 
C.O.D. basis; and in January, 1956, from 
its own stock, sold a Buick to Waldron. 


We pass, without discussion, defendants’ 
contention that the evidence shows Wal- 
dron’s business losses and insolvency were 
caused by limited resources, high operative 
costs, poor trading practices, etc. We as- 
sume, for present purposes, that the evidence 
is sufficient to show that Waldron sus- 
tained some loss on account of the restric- 
tions imposed by General Motors upon its 
solicitation of sales in said Charlotte area. 


We need not speculate as to what injury 
Folger might or would have inflicted upon 
Waldron by lawful competitive practices if 
General Motors had refused to recognize 
Folger’s rights as exclusive Buick dealer in 
said Charlotte area. In this connection, it 
is noted that General Motors did not, by 
the terms of said dealership agreements or 
otherwise, impose or attempt to impose any 
restrictions on Folger or on Waldron in 
respect of the resale price of Buick cars 
purchased by them from General Motors. 
Suffice to say, General Motors did recog- 
nize Folger as the exclusive Buick dealer in 
said Charlotte area at the conference of 
July 20, 1955. Apart from its insistence that 
it be so recognized, there is no evidence 
of any act of Folger by which Waldron was 
injured. 

Prior to its dealership agreement with 
Waldron, General Motors had “established” 
Folger as its only Buick dealer in said Char- 
lotte area. By doing so, we are of opinion, 
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and so hold, that General Motors agreed 
that Folger was to have exclusive rights in 
respect of selling and soliciting sales within 
said Charlotte area, In this connection, it 
is noted that General Motors did not im- 
pose or attempt to impose any restrictions 
on Waldron’s sales activities except within 
said Charlotte area, whether the prospect in- 
volved resided in Charlotte or elsewhere. 


[Statutory Prohibition] 


Waldron’s action is based on the statu- 
tory provision declaring illegal “(e)very 
contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of 
trade or commerce in the State of North 
Carolina,” G. S. 75-1, and particularly on 
G. S. 75-5(b)(6) which declares it unlawful 
for any person, “(w)hile engaged in buying 
or selling any goods in this State, to have 
any agreement or understanding, express or 
implied, with any other person not to buy 
or sell such goods within certain territorial 
limits within the State with the intention 
of preventing competition in selling or to 
fix the price or prevent competition in buy- 
ing such goods within these limits.” 


[Reasonableness of Restraint] 


Under G. S. 75-1 et seq., as interpreted in 
Mar-Hof Co. v. Rosenbacker, 176 N. C. 330, 
97 S. E. 169, and later cases, “agreements 
in partial restraint of trade will be upheld 
when they are ‘founded on valuable con- 
siderations, are reasonably necessary to pro- 
tect the interests of the parties in whose 
favor they are imposed, and do not unduly 
prejudice the public interest.’” As stated 
by ALLen, J., in Sea Food Co. v. Way, 169 
IN G67 92682E868S, 603s the 
true test now generally applied is whether 
the restraint is such as to afford a fair 
protection to the interests of the party in 
whose favor it is given, and not so large as 
to interfere with the interests of the public.” 

The validity of a covenant in a contract 
of employment providing that, upon termi- 
nation of the employer-employee relation- 
ship, the employee will not engage in a 
business in competition with the employer, 
is determinable by these tests: (1) Is it 
founded on a valuable consideration? Paper 
Co. v. McAllister, 253 N. C..529, 117 S.E. 
2d 431, and cases cited. (2) Is it reason- 
ably necessary to protect the legitimate in- 
terests of the employer? Kadis v, Britt, 224 
N. C. 154, 29 S. E. 2d 543, and cases cited. 
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(3) Is the limitation or restriction reason- 
able in respect of both time and territory? 
Sonotone Corp. v. Baldwin, 227 N. C. 387, 
42 S. E. 2d 352; Moskin Bros. v. Swartzberg, 
199 N. C. 539, 155 S. E, 154, and cases cited. 

In connection with the sale of a business, 
including good will, the validity of a cove- 
nant providing that the seller will not en- 
gage in business in competition with the 
buyer is determinable by these tests: (1) 
Is it reasonably necessary to protect the 
legitimate interests of the purchaser? Shute 
v. Shute, 176 N. C. 462, 97 S. E. 392. (2) Is 
the limitation or restriction reasonable in 
respect of both time and territory? Ice 
Cream Co. v, Ice Cream Co., 238 N. C. 317, 
77 S. E. 2d 910, and cases cited. 


In each of these two classes of cases, a 
limitation or restriction upon a person’s 
right to engage in a lawful occupation or 
business is deemed detrimental to the pub- 
lic interest unless the restraint imposed is 
reasonable under the stated tests. 


[Legality of Exclusive Rights in Territory] 


The cited decisions, while relating to di- 
ve.se factual situations, establish the tests 
by which the reasonableness of a contract in 
partial restraint of trade is to be determined. 


Waldron contends: If General Motors had 
expressly restricted Waldron to selling and 
to soliciting sales in the Concord area, such 
provision would be unlawful as violative of 
these statutory provisions; hence, any act 
of General Motors restricting Waldron from 
selling and from soliciting sales in the Char- 
lotte area was unlawful. 

Decision does not depend upon whether 
a contractual provision purporting to restrict 
Waldron from selling or soliciting sales in 
the Charlotte area would be valid. Waldron 
asserts it did not so contract but that the 
action of General Motors in attempting to 
impose such restriction violated its contract 
rights, However, Waldron does not allege 
a cause of action against General Motors 
for alleged breach of its obligations to Wal- 
dron under its dealership contracts. 


What ever the rights of Waldron and 
General Motors, inter se, and assuming the 
validity of its agreement with Folger, Gen- 
eral Motors was obligated to recognize 
Folger as the sole and exclusive Buick 
dealer in the Charlotte area. If so, General 
Motors’ obligations to Folger were in con- 
flict with its alleged obligations to Waldron. 
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Obviously, Folger would not be guilty 
of participation in an unlawful combination 
or conspiracy by insisting upon its legal 
rights. Whether Folger entered into an un- 
lawful combination or conspiracy with Gen- 
eral Motors in violation of G. S. 75-1 et seq., 
turns upon the answer to this question: 
Was it unlawful for General Motors and 
Folger to enter into an agreement under 
which Folger was given the exclusive right 
to sell Buicks and to solicit sales within the 
area defined in Folger’s dealership agreement? 


It is noted that General Motors, not Fol- 
ger, was subjected to the restraint imposed 
by its establishment and recognition of Fol- 
ger as the sole and exclusive Buick dealer 
in the Charlotte area. Whether Folger was 
entitled to the protection afforded thereby 
depends upon whether this agreement in 
partial restraint of trade was reasonable 
under the applicable tests. 


Mar-Hof Co. v. Rosenbacker, supra, deals 
with a similar factual situation. The plain- 
tiff, a manufacturer, sued the defendant, 
a merchant, to recover an unpaid balance 
owing for goods sold and delivered. As a 
counterclaim, the defendant alleged that 
the plaintiff had agreed that defendant would 
have the exclusive sale of Mar-Hof middy 
suits in Winston-Salem for the 1916 and 
1917 seasons but in breach of such agree- 
ment the plaintiff had placed a quantity 
of these suits with other retail dealers in 
Winston-Salem, and by reason thereof the 
defendant had sustained damages on ac- 
count of diminishing sales and lost profits. 
The plaintiff, by demurrer, challenged the 
defendant’s said counterclaim on the ground 
that the alleged agreement was void as 
violative of statutory provisions now codi- 
fied as G. S. 75-1 et seq. 

As set forth in the opinion of Hoxg, J. 
(later C. J.), the allegations of the counter- 
claim were considered as’ alleging “that 
defendant, an established merchant in Win- 
ston-Salem, bought of plaintiff, a manu- 
facturer of middy suits, desirous of introducing 
his goods into a new market, a large 
quantity of such middy suits, and in com- 
pliance with her agreement and as a part 
of the consideration, defendant had spent 
large sums of money and much time and 
effort in advertising the goods and popular- 
izing them on the local market, and had 
lost heavily by plaintiff's breach of the 
agreement in placing designated quantities 
of the goods with other local dealers.” 
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This Court reversed a decision sustaining 
plaintiff's said demurrer. It was held that 
a contract such as that alleged, when made 
in good faith, did not come within the pro- 
hibition of the statutory provisions now 
codified as G. S, 75-1 et seq. 


Waldron, in its brief, referring to the 
Mar-Hof case says: 


“Under this case, a manufacturer, while 
still in possession of the natural monopoly 
of his own product, may elect to do busi- 
ness with only one distributor in a given 
community, and thereby give that dis- 
tributor, in practical effect, an exclusive 
territory for the retailing of this product. 
He may even go further, and make a 
legally enforceable agreement with the 
distributor that he will not also deal 
with any other distributor in that com- 
munity, 

“But that is as far as the holding 
in the MAR-HOF case goes. It does 
not purport to lay down any rule on 
whether or not the manufacturer may 
lawfully grant an exclusive franchise to 
a dealer in a particular area of this State 
and then agree not to permit any other 
dealer to sell in that area goods which 
that other dealer has purchased from the 
manufacturer.” 


Whatever the respective rights and obli- 
gations of Waldron and General Motors, 
mter se, if Folger did nothing more than 
insist upon legal rights conferred by the 
dealership agreement it entered into with 
General Motors prior to Waldron’s dealer- 
ship agreement of April 25, 1955, it did not 
thereby participate in an unlawful combina- 
tion or conspiracy in restraint of trade. 


As to the reasonableness of the restraint 
imposed on General Motors: 


1. The agreement as to restraint was 
founded on a valuable consideration. Under 
its dealership agreement, Folger was re- 
quired inter alia, to comply with General 
Motors’ requirements in respect of (a) 
the maintenance of its place of business, 
including “salesroom, service station, parts 
and accessories facilities,’ (b) working 
capital, (c) contributions to the Buick Adver- 
tising Fund. In addition, Folger was re- 
quired to “maintain a staff of salesmen and 
a selling and customer relations organiza- 
tion adequate to take care of the sales 
potential” in said Charlotte area. 


2. The protection afforded did not extend 
beyond the legitimate business interests of 
Folger. It related solely to sales activities 
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within an area in which Folger had been 
the established Buick dealer for many years 
and in which it had a large investment. 


3. In respect of time, the Folger dealer- 
ship agreement in force on April 25, 1955, 
expired October 31, 1955, An agreement 
executed November 1, 1955, providing for 
expiration on October 31, 1956, was super- 
seded by an agreement of March 1, 1956, 
providing for termination on October 31, 
1960.. In the two later agreements, Gen- 
eral Motors, in like manner, established 
Folger as the exclusive Buick dealer in 
said Charlotte area. 


4. The protection afforded did not ap- 
preciably interfere with the public interest. 
The restraint related solely to a single make 
of automobile, to wit, Buicks, in a highly 
competitive market. Moreover, Buick dealers 
in close proximity to Charlotte, including 
the Concord dealer, could sell to any resi- 
dent of Charlotte. The only protection 
afforded Folger was an exclusive right to 
sell and to solicit sales within the boundaries 
of said Charlotte area. 


Based on our decisions, particularly the 
Mar-Hof case, our conclusion is the Gen- 
eral Motors’ said agreement with Folger 
was not invalid as an unreasonable re- 
straint on trade. 


Most, if not all, pertinent decisions in 
other jurisdictions are discussed or cited 
in an article, “Restraints on Trade and 
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the Orderly Marketing of Goods,” by Stan- 
ley D. Robinson, 45 Cornell Law Quarterly 
(1959-1960), 254 et seg. Suffice to say, the 
conclusion reached herein is in accord with 
the weight of authority in other jurisdictions. 


Two recent decisions are noteworthy, 
namely, Schwing Motor Company v, Hud- 
son Sales Corporation [1956 TRADE CASES 
1 68,292], 138 F. Supp. 899, affirmed 239 F. 2d 
176, and Packard Motor Car Co. v. Webster 
Motor Car Co. {1957 Trave Cases { 68,682], 
243 F. 2d 418, reversing 135 F. Supp. 4. 
While these were actions for treble dam- 
ages under the Federal Anti-Trust Statutes, 
the basic question was the same as that 
here presented. It was held that an ex- 
clusive dealership in one make of automobile 
in a particular city, while it necessarily in- 
volved a limited monopoly to sell this prod- 
uct of the manufacturer in the area covered 
thereby, was not invalid as an unreasonable 
restraint on trade. As here, the agreements 
under consideration were not between com- 
petitors but imposed restraint upon a manu- 
facturer and in favor of its dealer. 

For the reasons stated, the evidence in 
our opinion was insufficient to support a 
finding, in accordance with Waldron’s al- 
legations, that General Motors and Folger 
in July, 1955, entered into an unlawful 
combination or conspiracy in restraint of 
trade. 


Hence, the judgment of involuntary non- 
suit is affirmed. 


: [| 69,976] The Texas Co. v. William Fakete; Texaco, Inc. v. Edward Hawks, indi- 
vidually and trading as Hawks’ Texaco Service Station; Texaco, Inc. v. Donald Guest, 
individually and trading as Guest Tire Service; Texaco, Inc. v. Herman Slaybaugh, indi- 


vidually and trading as Herm’s Garage. 


r In the Pennsylvania Court of Common Pleas of Montgomery County. April Term, 
1959. In Equity. Nos. 12, 20, 19, and 16, respectively. Filed July 20, 1960. 
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; Competition with Retailer—Gasoline “Commercial Accounts”—Effect of Exception 
in Fair Trade Contract—Where a fair trade contract provided an exception for sales by 
the retailer to commercial accounts, setting no fair trade price for such sales, the fact 
that the producer-fair trader makes sales to such accounts does not preclude it from 
enforcing the fair trade contract. Both parties are free to sell to the exempted vendees 


at any price, so there is no such horizontal price fixing as would be prohibited under the 
federal McGuire amendment. 


See Fair Trade, Vol. 1, 3015.80, 3100. 
For the plaintiffs: Smillie, Bean, Davis & Tredinnick, Norristown, Pa. 


For the defendants: O’Donnell, Weiss & Mattei, Pottstown, Pa. 


1 69,976 © 1961, Commerce Clearing House, Inc. 


Number 182—129 
4-28-61 


Opinion Sur Exceptions to the Chancellor’s 
Adjudication 


GROSHENS, Judge [Jn full text]: Plaintiff 
filed exceptions to the adjudication in the 
above matters which were consolidated by 
the chancellor for purposes of preparing the 
adjudication. Final hearing was held in the 
Hawks and Guest cases, but not in the Fakete 
and Slaybaugh cases. 

The plaintiff takes exception to the chan- 
cellor’s failure to find two requested findings 
of fact, but these facts are not crucial to a 
proper determination of the cases and such is 
admitted by counsel for the plaintiff in his 
brief. 

The only issues for this court’s determina- 
tion are those raised by the plaintiff’s excep- 
tions to the chancellor’s conclusions of law 
which were as follows: 

“1, Equity has jurisdiction. 

“2. The plaintiff is engaged in Interstate 
Commerce. 

“3. The plaintiff and defendants are in 
competition with each other as respects 
sales of gasoline to government agencies, 
commercial and industrial concerns and in- 
stitutional establishments. 

“4. The plaintiff and defendants are re- 
tailers as respects sales to government agen- 
cies, commercial and industrial concerns and 
institutional establishments. 

“5. The Maguire Amendment, Act of 
July 0145519525 65745; 166;aStat!e632;: 15 
U. S. C. A. 45(a) prohibits the establish- 
ment or maintenance of stipulated resale 
price agreements or contracts between re- 
tailers or between persons, firms or corpo- 
rations in competition with each other. 

“6, Plaintiff's resale price maintenance 
agreement is illegal under the terms of the 
Federal Antitrust Acts, being a price fixing 
arrangement which is illegally in restraint 
of trade. 

“7. Plaintiff is not entitled to injunctive 
relief.” 

The plaintiff excepts to Nos. 5, 6 and 7 of 
the above conclusions of law and also to the 
chancellor’s failure to find the plaintiff’s 
requests for conclusions of law as follows: 

“3. The actions of both defendants in 
wilfully marketing plaintiff’s trade-mark and 
registered products at less than the mini- 
mum fair trade resale prices lawfully estab- 
lished by plaintiff is violative of the Pa. Fair 
Trade Acts. 
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“4. Such violations of the Pa. Fair Trade 
Act, by legislative fiat, must be considered 
injurious to plaintiff’s marketing operations 
and to the good will and value attached to 
its registered and trade-marked products. 


“5. Plaintiff is entitled to the injunctive 
relief prayed for.” 


[Contract Exception for “Commercial 
Accounts” } 


These exceptions raise the following issues : 


1. Where a producer-wholesaler enters 
into a fair trade contract with a retailer 
thereby establishing minimum retail prices 
for all sales by retailers except sales to 
“commercial accounts”, and the producer- 
wholesaler sells direct to “commercial ac- 
counts”, is the contract unenforceable as a 
violation of the federal anti-trust acts? 


2. Is the plaintiff entitled to injunctive 
relief? 

The chancellor, in his decision, said that 
since the plaintiff sold to “commercial ac- 
counts” it was a retailer and as such is in 
competition with its dealers and therefore 
its minimum price contract is violative of 
the federal antitrust laws. 

The contract in this case provides: 

“(3) Said stipulated minimum retail prices 
shall not apply to sales made by retailer to 
employees of Producer or Retailer or to 
Government agencies or to commercial or 
industrial concerns or institutional estab- 
lishments.” 


[Statutory Provisions] 


The Pennsylvania Fair Trade Act pro- 
vides in part as follows: 

“No contract relating to the sale or resale 
of a commodity which bears, or the label or 
content of which bears, or the vending 
equipment from which said commodity is 
sold to the consumer bears the trade-mark, 
brand or the name of the producer or 
owner of such commodity, and which is in 
fair and open competition with commodi- 
ties of the same general class produced by 
others, shall be deemed in violation of any 
law of the State of Pennsylvania by reason 
of any of the following provisions which 
may be contained in such contract: 

“(a) That the buyer will not resell such 
commodity except at the price stipulated by 
the vendor’: Act of June 5, 1935, P. L. 
226, as amended by the Act of May 25, 1956, 
Pap mi7sorSccmia(/3) PRSoAE 
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The contract in this case is within the 
provisions of the above act and, therefore, 
is not violative of any law of Pennsylvania 
by reason of its provision for minimum re- 
tail prices, 


However, the chancellor has found that 
the plaintiff is engaged in interstate com- 
merce and the contract, therefore, will not 
be enforced if found to be violative of 
federal law. 


The Sherman Anti-Trust Act, Section 1, 
26 Stat. 209; 15 U.S. C. A. 1, provides that: 


“Every contract, combination in the form 
of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the 
several states, or with foreign nations, is 
declared to be illegal.” 


The Federal Trade Commission Act Sec- 
Homose. States \O%el Sse Se Ca AS 45(a) 
(1914) provided in part as follows: 


“Unfair methods of competition in com- 
merce and unfair or deceptive acts in com- 
merce, are declared unlawful.” 


The Miller-Tydings Amendment, 50 Stat. 
693; 15 U.S. C. A. 1 (1937) exempted from 
the provisions of the Sherman Anti-Trust 
Act, contracts fixing minimum prices for 
the resale of commodities bearing the trade- 
mark of the purchaser and in free and open 
competition with similar products where 
such contracts were lawful under state law. 
There was a proviso that no contract be- 
tween parties on the same distribution level, 
or between parties in competition with each 
other, was permitted, 


The Maguire Amendment to the Federal 
Trade Commission Act 66 Stat. 632; 15 
U.S. C. A. 45(a) (1952) provides, in lan- 
guage similar to the Pennsylvania Fair 
Trade Act, that such contracts will not be 
rendered unlawful by federal antitrust acts 
if the contracts are lawful under state law. 
The amendment further provides: 


“Nothing contained (herein) shall make 
lawful contracts or agreements providing 
for the establishment or maintenance of 
minimum or stipulated resale prices on any 
commodity between manufacturers, 
or between purchasers, or between whole- 
salers, or between brokers, or between fac- 
tors, or between retailers, or between persons, 
firms, or corporations in competition with 
each other.” 
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[Effect of Exception in Contract] 


The chancellor found that the contract in 
the instant case was not within the above 
amendment as it was between retailers and 
between persons in competition with each 
other. This conclusion was based on the 
fact that the plaintiff did sell to “commer- 
cial accounts” who were ultimate consumers 
and that the defendants also held themselves 
out to sell plaintiff's gasoline to these con- 
sumers and that on the basis of Esso Standard 
Oil Company v. Secatore’s, Inc. [1957 TRADE 
Cases { 68,746], 246.F. 2d 17, 22 (E. D. Pa, 
1957) and United States v. McKesson and 
Robbins, Inc. [1956 TrapE Cases { 68,368], 
351 U. S. 305 (1956), the plaintiff falls 
within the federal enactment prohibiting 
and making illegal per se price maintenance 
agreements, 


However, it was precisely such a contract 
as the one herein concerned, which Judge 
Van Dusen held not to be violative of fed- 
eral anti-trust laws: General Electric Com- 
pany v. Hess Brothers, Inc. [1957 TRave 
CasEs { 68,807], 155 F. Supp. 57 (E. D. Pa. 
1957). In so holding, Judge Van Dusen 
clearly distinguished the Esso case and the 
McKesson and Robbins case on which the 
chancellor relied. 


In the present case, as in the Hess case, 
supra, the plaintiff has not bound the re- 
tailers to minimum prices as regards the 
“commercial accounts” and then competed 
for the sales. Both plaintiff and defendants 
are free to sell to the exempted vendees at 
any price, 


It is unrealistic to find that such a situa- 
tion results in horizontal price fixing which 
is the danger sought to be obviated by the 
proviso of the Maguire Amendment that 
makes contracts between competitors un- 
lawful. The ‘commercial accounts” first of 
all are in need of bulk deliveries which the 
defendants are not usually in a position to 
supply and secondly such exemptions are 
the usual ones and almost identical to those 
involved in the Hess case, supra. 


[Injunctive Relief] 


The second question raised is the plain- 
tiff’s right to injunctive relief and this must 
be answered in the affirmative as to the 
Hawks and Guest cases where a final hear- 
ing was held but not to the Fakete and 
Slaybaugh cases in which no final hearing 
has been held since the defendants therein 
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have never consented to a consolidation of 
their cases. 


In the Hawks and Guest cases, the plaintiff 
has established every requisite to relief. 
The statute sets forth no requirement that 
the plaintiff must prove damages if the 
product is merchandised at a lower price 
than that set by the company. In Olin 
Mathieson Chemical Corp. v. L. & H. Stores, 
Inc. [1958 Trape Cases J 68,981], 392 Pa. 
225 (1958), the Supreme Court cited with 
approval the Supreme Court of New York 
in Calvert Distillers Corp. v. Nussbaum Liquor 
Store, 2 N. Y. S. 2d 320, as follows: 


“Yo obtain injunctive relief under the 
statute it is unnecessary, generally speaking, 
for the owner or producer to prove the 
actual damage sustained. It is sufficient to 
establish that there is in existence a ‘good 
will’ to be protected and injury thereto will 
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The plaintiff is, therefore, entitled to in- 
junctive relief in the Hawks and Guest cases. 


We, therefore, vacate the decree nisi en- 
tered by the chancellor and enter the following: 


Decree 


And now, this 20th day of July, A. D., 
1960, it is ordered, adjudged and decreed as 
follows: 


1, That the decree nisi entered by the 
chancellor is vacated. 


2. That the defendants, Edward Hawks, 
individually and trading as Hawks’ Texaco 
Service, and Donald Guest, individually and 
trading as Guest Tire Service, are hereby 
permanently enjoined from selling the plain- 
tiff’s products at prices other than those set 
forth in the minimum price contract except 


as to those vendees specifically exempted 
from the contract. 


ordinarily be presumed if there is unlawful 
price cutting.” 


[69,977] Skouras Theatres Corp. v. Radio-Keith-Orpheum Corp.; Broadway & 
Ninety-Sixth Street Realty Co. v. Loew’s, Inc. 


In the United States District Court for the Southern District of New York. Civ. Nos. 
85-239 and 85-258, respectively. Filed March 29, 1961. 


Sherman Act 


Private Enforcement—Statute of Limitations—Tolling by Government Action—Effect 
of Appeals, Consent Decrees, and Necessity for Stockholder Approval of Decree.—The 
period during which the statute of limitations (the six-year period under New York law 
governed) was tolled by a government action terminated by a consent decree, which 
provided that it would be of no further force unless a proposed reorganization received 
stockholder approval by a specific date, ended on the day that approval was given. Where 
district court proceedings were not appealed by some defendants, the tolling period ceased 
as to them upon expiration of the time to appeal. As to defendants who appealed, the 
tolling period terminated on the date the Supreme Court denied a rehearing as to its 
decision, rather than on a later date when a consent decree giving effect to that decision 
was executed. 

See Private Enforcement and Procedure, Vol. 2, J 9010.275. 


Private Enforcement—Tolling of Limitation Period by Government Action—Cor- 
porations Formed Under Consent Decree.—Unless plaintiffs could establish that corpora- 
tions formed pursuant to consent decrees (as successors to corporations which had been 
parties to that suit) had contracted to assume their predecessors’ obligations and liabilities 
and that plaintiffs were third party beneficiaries to those contracts, the limitation period 
could not be extended further than the statutory period, wihout benefit of any tolling as 
to acts by the predecessor defendants to the government suit. 

See Private Enforcement and Procedure, Vol. 2, { 9010.275. 

Private Enforcement—Limitation Period—Continuing Conspiracy—Pooling Agree- 
ments by Film Exhibitors—A pooling agreement into which plaintiff motion picture 
exhibitors charged that they were unlawfully forced to enter was subject to the general 
rule for continuing conspiracies; the limitation period began on the date the agreement 
was executed, and was to be treated as a single injury (plaintiffs had contended each 
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Skouras Theatres Corp. v. Radio-Keith Orpheum Corp. 
overt act under the agreement should be a separate injury). However, overt acts (alleged 
to have forced plaintiffs to continue the agreement) which were not sanctioned by the 
agreement could be independent injuries, for purposes of the limitation period. Also, 
modifications of the agreements could have the effect of creating a new agreement. On 
these latter points, however, appropriate evidence was necessary to a decision, which 
was therefore witheld. 

See Private Enforcement and Procedure, Vol. 2, f 9010. 


Private Enforcement—Suit by Non-Operating Landlord—Management Contract— 
Ownership of Operator’s Stock.—Corporations which had subleased their theaters, receiv- 
ing management fees for representing the sublessees in business transactions with defendants, 
were non-operating landlords not entitled to sue under the antitrust laws, even though 
they might own the entire stock of an operating sublessee. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275. ~ 


For the plaintiffs: Weisman, Celler, Allan, Spett & Sheinberg, New York, N. Y., 
Milton C. Weisman, Adolph Kaufman, Joseph A. Ruskay, and Ralph Schwarz, of Counsel. 


For the defendants: Leonard Kaufman, and Simpson, Thacher & Bartlett, for Para- 
mount Pictures Corp., Paramount Pictures Inc., and Paramount Film Distributing Corp.; 
Simpson, Thacher & Bartlett, for American Broadcasting Paramount Theatres, Inc.; 
Phillips, Nizer, Benjamin, Krim & Ballon, for United Artists Corp.; Myles J. Lane, for 
Stanley Warner Management Corp., and Stanley Warner Corp.; Ferdinand Pecora, for 
Columbia Pictures Corp.; Adolph Schimel, for Universal Pictures Corp., Inc., and Uni- 
versal Film Exchanges, Inc.; Howard Levinson, for Warner Bros. Pictures, Inc., Warner 
Bros. Pictures Distributing Corp., and Warner Bros, Pictures Inc. (In Dissolution); 
Davis, Polk, Wardwell, Sunderland & Kiendl, for Metro-Goldwyn-Mayer, Inc. (sued 
herein as Loew’s, Inc.), all of New York, N. Y. 


Opinion 


Dimock, District Judge [In full text]: In 
these two private treble damage antitrust 
actions consolidated for the purpose of trial, 
hereinafter referred to respectively as the 
Skouras case and the Broadway case, de- 
fendants move for partial summary judg- 
ment on several distinct grounds. 


Plaintiffs, describing themselves as theatre 
operators of almost fifty theatres in the 
New York Metropolitan area, are suing 
certain distributors and exhibitors of motion 
pictures. Defendants herein were either de- 
fendants in the case of United States v. Para- 
mount Pictures, Inc." or are corporations 
which were organized pursuant to decrees 
in that case to acquire or succeed to the 
assets of certain of the defendants there. 
The amended complaints in the present ac- 
tions charge defendants with engaging in 
a widespread conspiracy in the motion pic- 
ture industry against plaintiffs. Plaintiffs 
assert that the acts and practices of the 
defendants, alleged to have been committed 


1D. C. 8. D. N. Y. [1946-1947 TRADE CASES 
157,470], 66 F. Supp. 323, id. [1946-1947 TRADE 
CASES { 57,526], 70 F. Supp. 53, aff’d in part 
and rev’d in part [1948-1949 TRADE CASES 


| 69,977 


over a period dating from 1931 down to the 
time when the original complaints were filed 
in 1953 encompass virtually the entire variety 
of activity for which defendants were held 
liable in the Paramount action. 

Defendants first seek a determination of 
the earliest date of the period with respect 
to which damages may be claimed as to 
each defendant. Concededly, the present 
federal statute of limitations governing pri- 
vate antitrust actions, 69 Stat. 283, 15 U.S. 
C. § 15b, is not applicable because it applies 
only to actions begun after January 7, 1956, 
and the present actions were begun in 1953. 
In the absence of an applicable federal 
statute of limitations, the statutes of New 
York, the forum, will govern. Bertha Buld- 
ing Corp. v. National Theatres Corp. [1959 
TRADE CaAsEs § 69,444], 2 Cir., 269 F. 2d 785, 
788, cert. den. 361 U. S. 960. 

Defendants assume for the purpose of this 
motion that the New York six year statute 
of limitations applies to all claims relating 
to plaintiffs’ theatres located in New York 
| 62,244], 334 U. S. 131 [1948-1949 TRADE 


CASES { 62,473]. 85 F. Supp. 881, aff’d, 339 
U. S. 974, rehearing denied, 340 U. S. 857. 
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State” See N. Y. Civ. Prac. Act § 48(2); 
Bertha Building Corp. v. National Theatres 
Corp., 2 Cir., 269 F. 2d 785, cert. den. 361 
U.S. 960, supra. Defendants also assume for 
the purpose of the present motion that the 
running of the statute of limitations was 
tolled during the pendency of the Paramount 
action as to claims against those defendants 
who were also defendants in Paramount. 
See section 5 of the Clayton Act, 38 Stat. 
731, 15 U. S. C. 816% The problem then 
is to determine the date of the termination 
of the pendency of the Paramount action as 
against each defendant in that action who 
is here a defendant. 


The Paramount action was begun on July 
20, 1938, and continued over a protracted 
period that embraced numerous decisions, 
appeals and decrees. Theoretically, the 
parties here might advance many dates as 
those of the termination of the pendency 
of the Paramount case with respect to the 
various defendants, but, perhaps because the 
parties had in mind the large number of 
decisions which have already passed on the 
problem, they have advanced comparatively 
few dates. In determining when the tolling 
period ceased as to each defendant, I shall 
be guided by the purpose of this tolling 
provision—to preserve, as against the bar 
of the statute of limitations, the right of 
injured parties to take advantage of a court 
determination that may have taken so long 
to obtain that the statute would normally 
have run against actions to recover for the 
injuries caused by the acts determined to 
be unlawful. See e.g., Sun ‘Theatre Corp. v. 
RKO Radio Pictures, Inc. [1954 TRADE CASES 
1 67,722], 7 Cir., 213 F. 2d 284. 


[Termination Dates for Parties to 
Paramount Case] 


After trial but while the Paramount action 
continued as to other defendants, the court, 


2T have already held on a prior motion by 
defendants for partial summary judgment that 
New York would apply the New Jersey two 
year statute of limitations for actions to recover 
a penalty to all of plaintiffs’ claims which relate 
to their theatres in New Jersey. See [1959 
TRADE CASES Jf 69,552], 179 F. Supp. 163. 

3Section 5 of the Clayton Act, before its 
1955 amendment which is not here applicable, 
provided: 

“A final judgment or decree rendered in any 
criminal prosecution or in any suit or proceed- 
ing in equity brought by or on behalf of the 
United States under the antitrust laws to the 
effect that a defendant has violated said laws 
shall be prima facie evidence against such de- 
fendant in any suit or proceeding brought by 
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on March 3, 1949, entered therein a consent 
decree as to Paramount Pictures, Inc. and 
Paramount Film Distributing Corporation. 
The decree provides that it will be of “no 
further force and effect and this cause shall 
be restored to the docket without prejudice 
to either party” if the stockholders of Para- 
mount Pictures, Inc. do not approve of the 
proposed reorganization contained in the 
decree prior to April 19, 1949. The required 
stockholder approval was given on April 
12, 1949, and the court entered a munc pro 
tunc order on April 21, 1949, severing and 
terminating the action against the two 
Paramount defendants, and rendering the 
judgment conclusive as of March 3, 1949. 
Defendants contend that the Paramount ac- 
tion terminated as to the two defendants 
subject to the consent decree on March 3, 
1949, the date of entry of the decree, while 
plaintiffs argue for April 12, 1949, the date 
of shareholder aproval. I shall iollow Judge 
Ryan in Leoma Amusement Corp. v. Loeurs, 
Inc. [1953 TravE Cases J 67,592], D. C. S. D. 
N. Y., 117 F. Supp. 747, 763-64, and find as 
the terminated date April 12, 1949, 


According to computations agreed to by 
all parties the effect of fixing the terminated 
date of the Paramount case at April 12, 1949, 
is to make the earliest date of the period 
with respect to which damages may be 
claimed against Paramount Pictures, Inc. 
and Paramount Film Distributing Corpora- 
tion September 10, 1936 in the Skouras case 
and September 8, 1936 in the Broadway case. 

After the 1948 Supreme Court decision 
in the Paramount action, the district court 
undertook further proceedings pursuant to 
the order of remand. The district court 
then rendered a decision and decrees were 
entered from which several defendants did 
not appeal. The sole issue the parties raise 
here is whether the action was terminated 


any other party against such defendant under 
said laws as to all matters respecting which 
said judgment or decree would be an estoppel 
as between the parties thereto: Provided, This 
section shall not apply to consent judgments 
or decrees entered before any testimony has 
been taken. 

Whenever any suit or proceeding in equity 
or criminal prosecution is instituted by the 
United States to prevent, restrain, or punish 
violations of any of the antitrust laws, the 
running of the statute of limitations in respect 
of each and every private right of action aris- 
ing under said laws and based in whole or 
in part on any matter complained of in said 
suit or proceeding shall be suspended during 


the pendency thereof.’’ 
{| 69,977 
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as to the non-appealing defendants when 
the decrees were entered or when the time 
to appeal expired. I hold that the Paramount 
action ceased to be pending upon expiration 
of the time to appeal, April 8, 1950, for only 
then would the decrees be final and admis- 
sible in private antitrust actions. For cases 
choosing the same date, see, e.g., Twentieth 
Century-Fox Film Corp. v. Brookside Theatre 
Corp. [1952 Trape Cases { 67,218], 8 Cir., 
194 F. 2d 846, 858, cert. den. 343 U. S. 
942: Leonia Amusement Corp. v. Loew's, Inc. 
[1953 Trape Cases { 67,592], D. C. S. D. 
N. Y., 117 F. Supp. 747, 761; Electric Theatre 
Co. v. Twentieth Century-Fox Film Corp. 
[1953 Trave Cases { 67,560], D. C. W. D. 
Mo., 113 F. Supp. 937, 944. 


According to the agreed computation. of 
counsel the effect of fixing the terminated 
date of the Paramount case at April 8, 1950 
is to make the earliest date of the period 
for which damages may be claimed against 


Columbia Pictures ‘Corporation, United 
Artists Corporation, Universal Pictures 
Company, Inc. and Universal Film Ex- 


changes, Inc. September 14, 1935 in the 
Skouras case and September 12, 1935 in the 
Broadway case. 


The district court’s decision in Paramount 
was appealed by some defendants and the 
Supreme Court affirmed and denied a re- 
hearing. Plaintiffs contend that the Para- 
mount action continued to be pending as 
to the appealing defendants until the dates 
subsequent to the Supreme Court’s denial 
of rehearing when consent decrees were 
entered against each of them. The argument 
is without merit. When the Supreme Court 
denied rehearing there were decrees in force 
as to these defendants which fully adjudi- 
cated the alleged antitrust violations. The 
purpose of the consent decrees that followed 
was merely to provide a method of enforc- 
ing the liability which had already been 
determined. The Paramount action thus 
ceased to be pending against the appealing 
defendants—Warner Brothers Pictures, Inc. 
(In Dissolution), Warner Brothers Circuit 
Management Corporation, Warner Brothers 
Pictures Distributing Corporation and Loew’s 
Inc—when they were denied a rehearing 
on October 16, 1950. Leonia Amusement 
Corp. v. Loew's Inc. [1953 TRrape CAaAsEs 
167,592) 9 Dt @u Seb aiNe Woeel Iie Supp: 
747, 761, 


According to the agreed computations of 
counsel the effect of fixing the terminated 
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date of the Paramount case at October 16, 
1950 is that as to Warner Brothers Pic- 
tures, Inc. (In Dissolution), Warner Brothers 
Circuit Management Corporation and War- 
ner Brothers Pictures Distributing Cor- 
poration, all claims arising before March 6, 
1935 in the Skouras case and before De- 
cember 16, 1934 in the Broadway case are 
time-barred. Similarly as to Loew’s Inc., 
which is named as a defendant in the 
Broadway case only, all claims in that case 
arising before March 4, 1935 are time- 
barred. 


[Corporations Organized Pursuant to Decree] 


The next determination sought is the 
correct period of limitation in the cases of 
defendants herein who were not defendants 
in the Paramount action. The defendants in 
question were organized pursuant to decrees 
in the Paramount case to acquire or succeed 
to the assets of certain of the Paramount 
defendants. The pendency of the Paramount 
action did not, without more, toll the stat- 
ute of limitations as to those not defendants 
in that action. See, e.g., Sun Theatre Corp. 
v. RKO Radio Pictures [1954 Trane CASES 
{ 67,722], 7 Cir., 213 F. 2d 284, 291; Momand 
v. Universal Film Exchanges [1948-1949 
TRADE CASES { 62,360], 1 Cir., 172 F. 2d 37, 
48, cert. den. 336 U. S. 967. Thus these 
successor corporations cannot be held liable 
for any conduct which they either performed 
or participated in as co-conspirators if such 
conduct occurred more than six years before 
the commencement of the present actions. 
Plaintiffs allege, however, that the successor 
corporations contracted to assume the obli- 
gations and liabilities of their predecessors. 
Defendants do not deny this allegation. 
In these circumstances, plaintiffs are en- 
titled to try to establish that they are third 
party creditor beneficiaries of the successor 
corporations’ promises to assume their 
predecessors’ liabilities. If plaintiffs succeed 
in demonstrating that they have such a 
status, then they may, by suit against the 
successor corporations, enforce liability of 
the predecessor corporations. See Gordon 
v. Loew's Inc., [1956 Trapve Cases { 68,573], 
DCO DY NYS 147 FYStpp. 398. ar don 
other grounds [1957 Trapr Cases J 68,783, 
68,720], 3 Cir., 247 F. 2d 451. In the event 
that plaintiffs do show their standing as 
third party beneficiaries, the successor cor- 
porations may of course avail themselves 
of any defense based on the statute of limi- 
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tations which would be available to their 
predecessor corporations. The agreement 
to assume the tort liability of another does 
not start the running of a new limitation 
period as would a new promise by a debtor 
to pay his debt. 


[Pooling Agreements] 


Defendants’ next ground for partial sum- 
mary judgment is also based on the statute 
of limitations. A determination is sought 
that all claims relating to the alleged forc- 
ing of plaintiffs into certain theatre pooling 
agreements * made on August 19, 1932, and 
July 31, 1934, are barred by the 6 year 
statute of limitations. It is settled that a 
claim for an invasion of the plaintiff’s rights 
pursuant to a civil conspiracy accrues for 
the purpose of the statute of limitations at 
the time when the injury is inflicted de- 
spite the continuing nature of the conspiracy. 
E.g., Rutkin v. Reinfeld, 2 Cir., 229 F. 2d 
248, cert. den. 352 U. S. 844; Suckow Borax 
Mines Consolidated, Inc. v. Borax Consoli- 
dated, Lid. [1950-1951 Trapr Cases § 62,714], 
On Gi wl One ed, 106.0 cert. den, 540 WU: ao: 
943; Momand v. Universal Film Exchange, 
Inc., D. C. D. Mass., 43 F. Supp. 996, aff’d 
[1948-1949 Trane CASES f 62,360], 1 Cir., 
172 BP. 2d. 37, cert. den. 336 U-'S..967. The 
pooling agreement of 1932 was terminated 
and cancelled on May “28, 1934. Since the 
periods of limitations for claims against 
the defendants do not go as far back as the 
date of termination of the 1932 agreement, 
plaintiffs’ claim based on that agreement is 
time-barred regardless of the precise point 
during the course of the agreement when 
injury was inflicted.” The crux of the prob- 
lem is the May 28, 1934 pooling agreement 
which lasted until July 31, 1937. Defendants 
on this motion do not put in issue the time 
of accrual of the statute of limitations in- 
sofar as another agreement extending the 
pool beyond 1937 is concerned. They do, 
however, seek a determination that the stat- 
ute on plaintiffs’ claim based on the 1934 
agreement started to run the very day that 


4 Plaintiffs in their amended complaints define 
pooling agreements as follows: 

“Agreements by which theatres of two or 
more exhibitors normally in competition with 
each other are operated as a unit where most of 
their business policies are collectively deter- 
mined by a joint committee or by one of the 
exhibitors and by which profits of the theatres 
included in the agreement are divided among 
the owners or operators according to the pro- 
visions of such agreements.’’ 
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the agreement was made. Defendants argue 
that, for the purpose of the statute of limi- 
tations, plaintiffs suffered but one injury 
because of this agreement. Plaintiffs vig- 
orously oppose defendants’ single injury 
concept and argue that each overt act per- 
formed pursuant to the pooling agreement 
constituted a separate injury for the purpose 
of the statute of limitations. Thus while a 
claim based on the original execution of 
that agreement might be time-barred, plain- 
tiffs nevertheless assert a right to sue for 
subsequent acts under the agreement which 
occurred within the permissible period of 
limitations. Plaintiffs’ position, if accepted, 
would create an exception to the general 
rules formulated by the decisions construing 
the statute of limitations in cases of a con- 
tinuing civil conspiracy. Thus claims for 
being forced into a lease or other agreement, 
or for being forced to discontinue a busi- 
ness, which acts are alleged to be part of a 
continuing antitrust conspiracy, have been 
held to accrue for the purpose of the statute 
of limitations when the lease or other agree- 
ments were entered into or when the busi- 
ness was in fact discontinued. E.g., Steiner 
v. ‘Twentieth Century-Fox Film Corp. [1956 
TRADE CASES { 68,304], 9 Cir., 232 F. 2d 
190 (lease; option to renew lease; discon- 
tinuance of business); Muskin Shoe Co. v. 
United Shoe Machinery Corp. [1958 TRADE 
CASES { 69,179], D. C. D. Md., 167 F. Supp. 
106 (lease); Rutkin v. Reinfeld, 2 Cir., 229 
F. 2d 248, cert. den. 352 U. S. 844 (agree- 
ment); Fleischer v. A. A. P., Inc. [1959 
TRADE Cases { 69,413], D. 'C. S. D. N. Y.,, 
180 F. Supp. 717 (agreement); Levy v. 
Paramount Pictures, Inc. [1952 TrapE Cases 
{ 67,327], D. C.N. D. Cal., 104 F. Supp. 787 
(discontinuance of business). 


I fail to see any difference so far as 
applying the statute of limitations is con- 
cerned between the present pooling agree- 
ment and the other sorts of agreements in 
the cases cited above. The injury was in- 
flicted when the agreement was made and 
the consequent overt acts resulting from 


5 For the same reason, plaintiffs concede for 
the purpose of this motion that claims under 
the Warner-Skouras pooling agreement of New 
Jersey theatres, created September 3, 1935, are 
barred by my prior decision holding that the 
New Jersey two year statute of limitations is 
applicable to claims relating to plaintiffs’ thea- 
tres located in New Jersey. 
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the agreement were merely damages which 
flowed from the original agreement. Plain- 
tiffs contend that their agreement is dis- 
tinguishable because it was void and illegal 
from its inception, but by hypothesis the 
agreements in the other cases were voidable 
as violative of the antitrust laws and I can 
see no reason to conclude that the status of 
a contract as void or voidable has any 
bearing upon the determination of the ques- 
tion whether the injury caused by its execu- 
tion takes place when it is executed or 
when the damages accrue. Plaintiffs further 
claim that the continued overt acts of de- 
fendants forced plaintiffs to operate under 
the pooling agreement. Insofar as those 
alleged overt acts were not sanctioned by 
the pooling agreement, they gave rise to 
separate injuries for the purpose of the 
statute of limitations and insofar as those 
alleged overt acts were sanctioned by the 
pooling agreement, they comprised dam- 
ages which flowed from the single injury. 


[Modifications of Pooling Agreement| 


It is impossible to say at this point whether 
certain modifications of the pooling agree- 
ment which took place within the period 
where the bar of the statute has not vet 
fallen started new limitation periods or 
whether they were so inconsequential that 
plaintiffs’ rights were not affected. I do 
not know how to judge as between an old 
pooling agreement which has had an incon- 
sequential change and one which is in sub- 
stance a new agreement better than to 
determine whether damages have resulted 
from the agreement as changed which would 
not have been suffered as a result of the 
original form. If the latter, the modified 
agreement is in substance a new injury for 
the purpose of the statute of limitations. 
The determination cannot be made, how- 
ever, without evidence as to the damage 
and that is lacking here. I therefore cannot 
pass upon the question whether the modifi- 
cations constitute new injuries which would 
start the running of new limitation periods 
or whether they constitute nothing more 
in substance than the old contract against 
the results of which the statute has run. 


[Non-operating Landford Status] 


I now pass from issues involving the stat- 
ute of limitations. Defendants seek a deter- 
mination that plantiffs have no standing 
to assert claims for damages to the Play- 
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house Theatre or the Lynbrook Theatre or, 
for the period prior to May 7, 1951, the 
Ward Theatre. Defendants say that plain- 
tiffs lack such standing because they were 
merely non-operating landlords of the three 
theatres. 


Plaintiff Skouras Theatres Corporation 
and Century Theatres (not a party to these 
actions) during the period for which dam- 
ages are claimed subleased the Playnouse 
and Lynbrook Theatres to two corporations 
the stock ownership of which was divided 
equally between Skouras and Century. The 
net operating revenues of the two corpora- 
tions were by agreement divided equally 
between Skouras and Century. Skouras 
conducted all business transactions with the 
defendants in behalf of the sublessee cor- 
porations, and received a management fee in 
payment for its services. The two cornora- 
tions which respectively subleased the Play- 
house and Lynbrook Theatres are not parties 
to the present actions. 


Prior to May 7, 1951, plaintiff Youngs- 
town Theatre Corporation subleased the 
Ward Theatre to a corporation which fur- 
ther subleased the Ward to a corporation 
not a party to these actions. The sub- 
sublessee corporation was owned by Skouras 
and Skouras conducted all business transac- 
tions in behalf of the corporation with 
defendants. 


Section 4 of the Clayton Act, 38 Stat. 
731% 15 US Si Ga§ 15 hafiordsaaenichtior 
action to ‘“[a]ny person who shall be in- 
jured in his business or property by reason 
of anything forbidden in the antitrust laws”. 
The language of the section is broad but 
courts have restricted the right to sue there- 
under to persons who are directly injured 
in their business or property. E.g., Produc- 
tive Inventions, Inc. v. Trico Products Corp. 
[1955 TrapE CASseEs J 68,104], 2 Cir., 224 F. 
2d 678, cert. den. 350 U. S. 936; Melrose 
Realty Co., Inc. v. Loew’s Inc. [1956 TRrapE 
CASES { 68,358], 3 Cir., 234 F. 2d 518. In 
legal contemplation, the motion picture 
theatres injured by the alleged conspiracy 
were tnder the control of the three sub- 
lessee corporations, and only those corpora- 
tions are entitled to redress of the wrongs 
inflicted. The fact that plaintiffs were the 
landlords of the theatres avails them nought. 
Harrison v. Paramount Pictures, Inc. [1954 
TRADE CASES { 67,721], 3 Cir., 211 F. 2d 
405; Melrose Realty Co., Inc. v. Loew’s Inc. 
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[1956 TrapE Cases { 68,358], 3 Cir., 234 F. 
2d 518. Nor is plaintiffs’ ownership of the 
sublessee corporations of any aid, for even 
a shareholder who wholly owns the cor- 
poration cannot sue in its stead. Westmore- 
land Asbestos Co., Inc. v. Johns-Manville 
Corp., D. C. S. D. N. Y., 30 F. Supp. 389, 
32 F. Supp. 731, aff’d on opinion below, 2 
Cir. 113 F. 2d 114. Nor are plaintiffs’ 
direct dealings with the defendants and their 
management of the business of the sublessees 
sufficient to confer upon them stand- 
ing. “Shareholders and officers of cor- 
porations as well as creditors and landlords 
have been held not to have standing to sue 
for treble damages.” Productive Inventions, 
Inc. v. Trico Products Corp. [1955 ‘TRADE 
Cases J 68,014], 2 Cir., 224 F. 2d 678, 679, 
Gert den 300, We Si2936. ne fact. that 
plaintiffs have more than one of the above 
statuses does not lead to the conclusion 
that they have standing to sue. Plaintiffs 
created corporations to hold the theatres 
under subleases in order to obtain the bene- 
fits of such an arrangement. They may not 
now successfully pierce the veils of the 
corporate sublessees to avoid the burdens 
of the arrangement. 
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[Dissolved Corporate Defendant} 


Defendants as their last ground for partial 
summary judgment seek a determination 
that all claims accruing after December 30, 
1949, are barred as to defendant Paramount 
Pictures, Inc., because it was dissolved on 
that date and has since transacted no busi- 
ness. An assistant Secretary of the dis- 
solved corporation submits an affidavit in 
support of the motion which states in its 
pertinent part: 


“2. On December 30, 1949 Paramount 
Pictures, Inc. transferred all of its assets 
either to Paramount Pictures Corpora- 
tion or to United Paramount Theatres, 
Inc. now known as American Broad- 
casting-Paramount Theatres, Inc. 

“3. Since December 30, 1949, Para- 
mount Pictures Inc. has conducted no 
business of any type.” 


Plaintiffs do not dispute the above allega- 
tions. I therefore accept them as true, and 
find that on December 30, 1949, the dis- 
solved corporation lost its capacity to injure 
plaintiffs and its susceptibility to the imputa- 
tion of liability for the acts of others. All 
claims accruing after December 30, 1949 are 
barred as against Paramount Pictures, Inc. 


Settle order on notice. 


[ff 69,978] Gerald B. Waldron, individually and doing business as Consolidated Bro- 
kerage v. British Petroleum Co., Ltd., Cities Service Co., Socony Mobil Oil Co., Inc., 
Standard Oil Co. of California, Standard Oil Co. (New Jersey), and The Texas Co. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 110-223. Filed March 30, 1961. 


Sherman Act 


Private Enforcement—Summary Judgment—Effect of Pre-Trial Examinations by 
Moving Party——Although the court expressed its doubt as to whether plaintiff had a 
good cause of action, the strict rule against summary judgments in the Second Circuit 
and the fact that defendant had engaged in pre-trial examination of plaintiff while the 
latter had not examined any defendant led the court to postpone ruling on the defendant’s 
motion for summary judgment until plaintiff had been given an opportunity to engage in 
pre-trial proceedings which, under the circumstances, were to be “closely regulated” by 
the court. 


See Private Enforcement and Procedure, Vol. 2, { 9013.675. 
For the plaintiffs: Casey, Lane & Mittendorf, New York, N. Y. 


For the defendants: Milton Pollack, for British Petroleum Co., Ltd.; Paul, Weiss, 
Rifkind, Wharton & Garrison, and Henry L, O’Brien & Park Holland, Jr., for Cities 
Service Co.; Donovan, Leisure, Newton & Irvine and Dorr, Hand, Whittaker & Watson 
for Socony Mobil Oil Co., Inc.; Cahill, Gordon, Reindel & Ohl, for Standard Oil Co. of 
California; Sullivan & Cromwell for Standard Oil Co. (New Jersey); Kissam & Halpin 
and O. John Dorwin & Amzy B. Steed for the Texas Co., all of New York. 
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Memorandum 


Hervanps, District Judge [In full text]: 
The motion of defendant Cities Service Co. 
for summary judgement is adjourned pend- 
ing completion of such pre-trial proceedings 
as may hereafter be appropriately conducted 
by plaintiff. 

When the commencement of such pro- 
ceedings shall be deemed to have become 
timely under the outstanding and con- 
trolling order of the court, counsel will 
be heard as to the nature and scope of 
proposed depositions, discovery and in- 
spection, and other related pre-trial mat- 
ters. At such hearing, due consideration 
will be given to the formulation of orders 
defining the issues, specifying subjects, and 
particularizing the questions encompassed 
within plaintiff's pre-trial proceedings. 

For the guidance of counsel, the court 
observes, on the basis of the present record: 


1. It is doubtful in the extreme whether 
plaintiff has shown that there is a genuine 
issue as to any material fact with respect 
to his claim against the defendant Cities 
Service Co. 


2. The naming of Cities Service Co. as 
a defendant herein when the complaint was 
drawn was based only on suspicion and 
on a gossamer inference drawn from the 
mere Sequence of events. 


3. But for the prevailing strict policy in 
this circuit with respect to the invocation 
of the summary judgment procedure, the 
court would have granted the motion. This 
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court has examined virtually every reported 
summary judgment decision rendered in 
this circuit since Arnstein v. Porter, 154 F. 
2d 464 (2d Cir. 1946), over one thousand 
in number. The rationale and philosophy 
of Arnstein v. Porter have not been at- 
tenuated by the subsequent course of deci- 
sions. 


4. In view of (a) the surface complexity 
of the case, (b) the indirect law enforcement 
aspects of even this private antitrust case, 
(c) the very extensive pre-trial examina- 
tions of the plaintiff already conducted by 
the defendants and the complete absence of 
any pre-trial examination of any defendant 
by the plaintiff—it would appear to be 
fair to postpone a decision of the summary 
judgment motion and to afford the plaintiff 
an opportunity to engage in appropriately 
supervised discovery and related pre-trial 
proceedings. 


5. Because plaintiff’s claim against the 
defendant Cities Service Co. is, judged by 
the entire available record, so insubstantial, 
the plaintiff will not be given carte blanche 
authority to conduct untrammeled pre- trial 
proceedings. Such proceedings will be closely 
regulated. The usual Federal rule permit- 
ting fishing expeditions will be curtailed. 
A just and workable balance will be main- 


tained between the respective interests of 


the opposing parties. 


The court will confer with counsel with 
respect to the settlement of an order in 
accordance with the foregoing views. 


[1 69,979] Independent Productions Corp., and IPC Distributors, Inc. v. Loew’s 


Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 


110-304. Filed March 28, 1961. 


Sherman Act 


Private Enforcement—Conspiracy—Sufficiency of Complaint—Disavowal of “Actual 
Contact” with Co-Conspirators.—The fact that a complaint stated that plaintiff’s “do not 
claim that said defendant had actual contact with any of the” co-conspirators did not render 
it insufficient, as precluding proof of conspiracy. If, as held in Theater Enterprises v 
Paramount, (Sup. Ct.; 1954) 1954 Trade Cases J 67,640, a conspiracy can be “tacit,” the absence 
of contact is not fatal. 


See Combinations and Conspiracies, Vol. 1, J 2005.410. 


For the plaintiffs: Rosston, Hort & Brussel, New York. N. Y.. G B 
Eugene G, King, and Edward Labaton, of Counsel. Moya Fite ie ek 


For the defendant: Cahill, Gordon, Reindel & Ohl, New York, N. Y.. for R: di 
of America, Oleg Peter Petroff and J. Willard O’Brien, of Counsel SG tet ee 
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Opinion 


Dimock, District Judge [In full text]: 
Defendant Radio Corporation of America 
(hereinafter called “RCA”) moves pursuant 
to Rule 12(b)(6), F. R. Civ. P., to dismiss 
the amended complaint as supplemented by 
the “Third Amended More Definite State- 
ment for Defendant RCA” for failure to 
state a claim upon which relief can be 
granted against RCA. 


The action is one brought under the 
Federal antitrust laws to recover treble 
damages in the sum of $7,500,000. The 
amended complaint names as co-conspirators 
more than 100 corporate and individual 
defendants engaged in various branches of 
the motion picture industry. The allegation 
is made that defendants have conspired to 
prevent, and interfere with, the production, 
distribution and exhibition of a film entitled 
“Salt of the Earth’, produced and dis- 
tributed by the two plaintiff corporations. 


RCA does not contend that plaintiffs 
have failed to comply with previous orders 
of the court requiring amended more definite 
statements. The basis for the present motion 
is that the allegations of the third amended 
more definite statement preclude the finding 
of an agreement between RCA and the 
other alleged co-conspirators. The pertinent 
allegations of plaintiffs’ third amended more 
definite statement are as follows: 


“(d) Plaintiffs intend to allege only one 
conspiracy. Said defendant [RCA] parti- 
cipated in the conspiracy during 1953. 

“(e) With knowledge of the conspiracy 
and for the purpose of furthering its 
objectives, defendant Radio Corporation 


Cited 1961 Trade Cases 
Independent Productions Corp. v. Loew’s, Inc. 
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of America refused to process ‘Salt of 
the Earth’ for sound Said defendant con- 
spired with all of the defendants and 
co-conspirators named in the amended 
complaint. Plaintiffs do not claim that said 
defendant had actual contact with any of 
the other defendants or with any of the co- 
conspirators.” (Emphasis added) 


RCA maintains that, even though con- 
tact may be inferred from circumstantial 
evidence, contact must be established either 
by inference or direct prooi if there is to 
be a finding of conspiracy. It is said that 
the disavowal of any claim of contact in 
this case means that no contact can be es- 
tablished either by inference or direct proof 
and that therefore there can be no finding 
of conspiracy. 


Whatever may be the merits of this ar- 
gument as a matter of logic, it runs counter 
to a statement in an opinion of the Supreme 
Court which I must treat as binding on me. 
In Theater Enterprises v. Paramount [1954 
Trave Cases { 67,640], 346 U. S. 537, the 
question was whether the respondent mo- 
tion picture distributors in Baltimore had 
conspired to deprive a suburban theater of 
first run pictures. The court said at page 
540: “The crucial question is whether re- 
spondents’ conduct toward petitioner stem- 
med from independent decision or from 
an agreement, tacit or express”. If the 
agreement which is a component of con- 
spiracy can be tacit, the fact that there 
was no contact between the alleged con- 
spirators is not fatal to a charge of con- 
spiracy. 

Motion denied. 

So ordered. 


[69,980] Independent Productions Corp., and IPC Distributors, Inc. v. Loew’s 


Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 


110-304. Filed March 28, 1961. 


Sherman Act 


Private Enforcement—Discovery—Refusal of Plaintiff’s Agent to Answer—Sanctions. 
—Although the court expressed the opinion it had power to order dismissal of the case 
if plaintiff's agent should refuse to answer questions (here, he had pleaded self-incrimina- 
tion), at least where the information is not available elsewhere. However, in this instance 
the information sought went to the reputation of plaintiffs, and should be available else- 
where, Accordingly, dismissa] was denied. 


See Private Enforcement and Procedure, Vol. 2, J 9013. 


Private Enforcement—Examination—Place—Suspension Pending Ruling by Court. 
—Where defendants could have examined plaintiff’s agent on matters as to which he did 


| 69,980 
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not claim privilege, but elected to postpone the examination generally until obtaining a 
ruling from the court on those items, plaintiff was entitled to an order directing that the 
examination be continued in another state (where the witness had returned) and that 
plaintiff be allowed travel expenses and fees for its attorney. 


See Private Enforcement and Procedure, Vol. 2, { 9013. 


For the plaintiffs: Rosston, Hort & Brussel, for Independent Productions Corp., 
George Brussel, Jr., for IPC Distributors, Inc., George Brussel, Jr.. Edward Labaton, 
and Alan E. Bandler, of Counsel, all of New York, N. Y. 


For the defendants: Schwartz & Frohlich for Columbia Pictures Corp. and Columbia 
Pictures International Corp.; Sidney Schreiber for Motion Picture Assn. of America, Ine. 
and Assn. of Motion Picture Producers; Benjamin Melniker for Loew’s Inc. and Loew’s 
International Corp.; Howard Levinson for Warner Bros. Pictures, Inc., Warner Bros. 
Pictures International Corp., and Warner Bros. Pictures Distributing Corp.; Leonard 
Kaufman for Paramount Pictures Corp., Paramount International Films, Inc., and Para- 
mount Film Distributing Corp.; Adolph Schimel for Universal Pictures Co., Inc., Universal 
Film Exchanges, Inc., and Universal International Films, Inc.; Phillips, Nizer, Benjamin, 
Krim & Ballon for United Artists Corp. Eagle Lion Classics, Inc., National Screen 
Services Corp., Comedia Enterprises, Inc., and City Entertainment Corp.; Simpsom, 
Thacher & Bartlett for Atlas Corp. (successor by merger to RKO Pictures Corp.); Royall, 
Harris, Koegel & Caskey for Twentieth Century-Fox Film Corp., Twentieth Century-Fox 
International Corp., and Twentieth Century-Fox Inter-America, Inc.; Theodore R, Black 
for Republic Productions, Inc., and Republic Pictures International Corp.; William B. 
Jaffe for Allied Artists Pictures Corp., Allied Artists Productions, Inc., Allied Artists 
International Corp., and Allied Artists Distributing Corp.; Regan, Goldfarb, Powell & Quinn for 
RKO Teleradio Pictures, Inc. (formerly known as RKO Radio Pictures, Inc.); Jacobs, 
Persinger & Parker for Reeves Sound Studios, Inc.; Paskus, Gordon & Hyman for 
Scherin Research Corp.; Frederick W. R. Pride and Charles F. Young for West Coast 
Theatre Corp. and West Coast Agency Corp.; Spivak & Kantor for Richard S. Walsh, 
John J. Francoville, and Roy Brewer; Michael F. Mayer for Arthur Mayer and Council 
of Motion Picture Organizations, Inc.; James L. O’Connor for Pathe Laboratories, Inc. 
and Chesapeake Industries, Inc, Myles J. Lane, Bernard R. Sorkin, and Georgiana 
Koenig, of Counsel; Rabinowitz & Boudin for Herbert Biberman; all are of New York, N. Y. 


Opinion 

Drmock, District Judge [Jn full text): 
Defendants seek an order, under Rule 37 
(a) F. R. Civ. P., directing plaintiffs by one 
Biberman, who defendants say is plaintiffs’ 
managing agent, to answer certain questions 
put to him on an examination before trial. 
He refused to answer, assigning as one 
ground the privilege against self incrimina- 
tion. I have no reason to doubt the bona 
fides of his claim. By Rule 26(b) the power 
of the court to order answers is expressly 
withdrawn where the matter is privileged. 
I therefore cannot direct that the questions 
be answered. JI can, however, direct plain- 
tiffs, as the parties being examined, to cause 
him to answer. If he should still refuse I 
could then decide what, if any, sanctions 
should be applied against plaintiffs for re- 
fusing to submit to examination. 


Plaintiffs seeks to forestall this by mov- 
ing now for a protective order. They say 
that they want him to answer the questions, 


1 69,980 


so I feel safe in concluding that plaintiffs 
would direct him to do so. I feel safe also 
in concluding that he would refuse to an- 
swer even though directed to do so by plain- 
tiffs. His first refusal was not based on any 
direction from plaintiffs that might be with- 
drawn and, in any event, there is no reason 
to suppose that plaintiffs’ wishes would 
have any effect on him since he is no longer 
employed by them. Moreover it appears 
that he has on several past occasions in 
other forums refused to answer questions 
concerning the subject matter of his present 
interrogation. 


[Dismissal for Failure to Answer] 


I can think of no appropriate sanction 
other than dismissal of the case. That has 
once been imposed in this case for failure 
of plaintiffs to own the witness as a manag- 
ing agent despite the court’s decision to the 
contrary. [1959 Trape Cases { 69,502], 24 
F. R. D. 360. The dismissal was set aside, 
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however, by the Court of Appeals on the 
ground that plaintiffs had produced the 
witness and so had not failed to appear. 283 
F. 2d 730. The Court of Appeals held that 
the case was properly governable by the 
specific provisions of Rule 37(a) and (b) 
and that the court below should have dealt 
with the issues pertinent to the motion to 
compel answers by following the specific 
procedures set forth in Rule 37(a) and (b). 
I take it therefore that, so far as procedure 
is concerned, dismissal of the case might be 
imposed as a sanction for plaintiffs’ failure 
to cause the witness to answer questions 
against which he has claimed privilege. 


Even though it is obvious that plaintiffs, 
if ordered to do so, will direct the witness 
to answer and that the witness will refuse, 
perhaps I ought to go through that empty 
form if I were going io impose the harsh 
sanction of dismissal of the case on the 
strength of plaintiffs’ failure to comply with 
the order for their examination. Neverthe- 
less, if I should be of the opinion that the 
sanction of dismissal ought not to be im- 
posed even then, it would be futile to make 
the fruitless order that plaintiffs direct the 
witness to answer. I shall, therefore, first 
consider whether dismissal would be a proper 
sanction for failure to cause the witness to 
answer. 


[Inability to Answer] 


Some light is thrown on the problem by 
the opinion in General Houses v. Marloch 
Manufacturing Corp., 2 Cir., 239 F. 2d 510. 
The case held that it was improper to order 
a plaintiff corporation to produce an officer 
for examination when it had no present 
officers at all and its former officers were 
not within its control. Incidentally that 
lends support to my determination that [ 
need not go through the form of directing 
plaintiffs to cause the witness to waive his 
privilege unless necessary to make a record 
for dismissal. 

The General Houses case distinguished 
Societe Internationale, etc. v. Brownell, D. C. 
Cir., 225 F. 2d 532. There, though it was 
impossible for plaintiff to grant discovery 
of certain documents, plaintiffs’ complaint 
was dismissed with prejudice for failure to 
do so. In distinguishing the case the Gen- 


1The Court was careful to note that plaintiff 
had made extensive efforts to try and comply 
with the production order: that the very fact 
of plaintiff’s compliance with the order would 
itself have constituted a violation of Switzer- 
land’s penal laws; and that plaintiff's position 
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eval Houses court pointed out that there was 
no other way that defendant could have 
obtained the documents while, in the General 
Houses case, the defendant could have got 
the information sought from other witnesses. 
Subsequent to the General Houses decision, 
the Soctete Internationale case was reversed 
by the Supreme Court in an opinion which 
stressed the impropriety of dismissal where 
plaintiff's failure to comply with a pretrial 
production order was due “to inability, and 
not to willfulness, bad faith, or any fault” 
on plaintifics parts. 607, U2 Ss 1972125 in 
view, however, of the special circumstances 
present in the Soctete Internationale case, I 
shall make the assumption favorable to de- 
fendants herein that the teaching of General 
Houses stands and that, if a litigant is un- 
able to make discovery of material essential 
to his opponent’s case which is not available 
elsewhere, the non-producing party may be 
subjected to dismissal of his case even 
though the inability is due to no fault of 
his own. That brings me to the questions 
whether the information sought is essential 
to defendants’ case and whether it can be 
obtained elsewhere. If the information is 
essential and cannot be obtained elsewhere 
plaintiffs are not entitled to protection 
against an order directing them to cause the 
witness to supply the needed information 
and against the consequent dismissal of the 
case upon plaintiffs’ failure to do so. 


[Nature of Information Sought] 


The questions which the witness refused 
to answer were those directed toward proof 
that defendants’ refusals to deal with plain- 
tiffs did not evidence an antitrust conspiracy 
on their part, but resulted rather from an 
independent exercise of business judgment 
by each defendant based on the Communist 
connections of plaintiffs and their conse- 
quent undesirability as associates for per- 
sons to whom good public relations were 
important. J am willing to accept the propo- 
sition that proof of that kind is essential to 
defendants’ case. I cannot, however, accept 
the proposition that it is not available except 
in the mouth of the witness Biberman. In- 
deed evidence of general repute of Com- 
munist association would be more valuable 


in the litigation was analogous to that of a de- 
fendant since the only method by which he 
could challenge the Alien Property Custodian’s 
summary seizure of his assets was to institute 
an action. 
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than even an admission by the witness of 
such association. 


Defendants have, therefore, failed to make 
out a case of essential and elsewhere un- 
obtainable testimony refusal to give which 
would be ground for dismissal of plaintiffs’ 
case, Defendants’ motion for an order di- 
recting plaintiffs to cause the witness to 
answer the questions will have to be denied 
since such an order would be futile. 


[Place of Examination] 


The question remains whether I ought to 
direct that the examination of Biberman 
proceed and, if so, under what conditions. 


Plaintiffs move that the examination of 
Biberman be terminated by the court or if 
continued that it be held in California with 
plaintiffs’ counsel’s fees and expenses paid 
by defendants. 


When Biberman refused to answer ques- 
tions, counsel for defendants, as permitted 
by Rule 37(a) F. R. Civ. P., exercised their 
option to have the oral examination ad- 
journed pending the presentation of the 
motion now before me for an order com- 
pelling answers. Counsel could, however, 
have proceeded to examine on matters where 
the witness had no claim of privilege. When 
they had completed his examination on 
those questions they could have made the 
application now before me and, upon the 
denial of the motion which I have just indi- 
cated, there would have been no occasion 
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for any further examination. Now, because 
of defendants’ counsels’ election to get the 
ruling before completing the examination, 
the witness has returned to California. Un- 
der these circumstances, defendants ought 
to bear the expense of one counsel for plain- 
tiffs in attending the examination of the 
witness in California and his fees to the 
extent of $250 a day for two days’ time lost 
in travel back and forth. 

Defendants’ motion to direct plaintiffs by 
Biberman to answer questions as to which 
he has claimed privilege denied. 

Plaintiffs’ metion for a protective order 
dismissed as moot. 

Plaintiffs’ motion for an order terminating 
their examination through Biberman or for 
an order directing that the examination take 
place in California after plaintiffs have com- 
pleted their examination and that plaintiffs’ 
counsel fees and expenses for attendance 
and participation be paid by defendants 
granted to the extent of directing that the 
examination take place in California and 
that such counsel fees as above fixed and 
expenses be so paid. Defendants must notice 
the examination of plaintiffs through Biber- 
man to begin on a day within 30 days from 
the appearance of a note of this decision in 
the New York Law Journal or they will 
lose the priority of examination granted 
them by the decision of Judge McGohey 
reported at [1957 TRADE Cases J 68,615], 
148 F. Supp. 460. 


Settle order on notice. 


[ 69,981] H. LeRoy Gammon vy. Federated Milk Producers Association, Inc. 
In the Supreme Court of the State of Utah. No. 9213. Filed April 7, 1961. 


Utah Antitrust Law 


Injury—Loss of Milk Transportation Business—Change to Haulage by Producers’ 
Association—Effect of Price Fixing Charge——Even though there might have been unlaw- 
ful price fixing by a milk producers’ association, the record showed that such activities 
had begun before plaintiff executed a contract with members of the association to trans- 
port their milk. He had no right of action for treble damages under Title 50, Chapter 1, 
Sec. 1 or 2, U. C. A., for losses suffered when the producers changed from the milk can 
to the farm tank system of delivery and employed tank trucks of association to transport 
their milk, notwithstanding the existence of a contract with plaintiff. Although he would 
be entitled to recover only if he shows that the alleged unlawful price fixing activities were 
directly aimed at him, and were the proximate cause of his loss. The only damage claimed 
was loss of his milk haul business and this could not be attributed directly to control over 
the prices to dairies or processors. 


See Combinations and Conspiracies, Vol. 1, ¥ 2403. 
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Combinations—Milk Producers Association and Members—Diversion of Haulage 
Business to Association—There was no unlawful combination or monopoly, under 50-1-3 
WmG ss 1953, in the mere fact that a milk producers’ association controlled 50% of the 
transportation and marketing of milk, absent any allegation or proof of public injury, price 


fixing or control of quantities, 


See Combinations and Conspiracies, Vol. 1, J 2330. 
For the appellant: Bridwell & Reynolds & Cuthbert, Salt Lake City, Utah. 
For the respondent: Moffat, Iverson & Elggren, Salt Lake City, Utah. 


Amici Curiae: Ray, Quinney & Nebeker, Albert R. Bowen, and Warwick C. Lamoreaux, 
Salt Lake City, Utah; Harris & Harris, Logan, Utah. 


CALLISTER, Justice [Jn full text]: In this 
action plaintiff seeks (1) treble damages 
for injuries compensable under the Anti- 
trust Statutes* and (2) damages resulting 
from an alleged malicious interference with 
his rights under a contract. The lower 
court entered a summary judgment in favor 
of the defendant and plaintiff appeals. 


Defendant is an agricultural cooperative 
association of milk producers organized 
under and pursuant to Title 3, U. C. A. 
1953. The plaintiff, a trucker, in 1948 com- 
menced hauling raw milk for certain Utah 
County members of the defendant associa- 
tion from their farms to processors in Salt 
Lake City. Under date of December 4, 
1951, plaintiff entered into a written con- 
tract with this group of Utah County mem- 
bers wherein he agreed to haul their milk 
to Salt Lake City for a period of five years 
at a specified rate. It appears from the 
record that defendant had knowledge of 
this agreement from its inception. 


At all times mentioned herein, and prior 
to the execution of plaintiff's contract, the 
defendant had the following agreement with 
its members: 


“Application for Membership in Fed- 
erated Milk Producers 


The undersigned hereby applies for 
membership in the Federated Milk Pro- 
ducers. Upon acceptance of this applica- 
tion, the applicant hereby appoints said 
Federated Milk Producers his exclusive 


150-1-10, U. C. A. 1953: ‘‘In case any person 
or persons shall do, cause to be done, or permit 
to be done, any act, matter or thing in this 
chapter prohibited or declared to be unlawful, 
such person or persons shall be liable to the 
person or persons injured thereby for treble 
the amount of damages sustained in conse- 
quence of any such violation.”’ 

2 Under the milk can operation, the producers 
would put the milk into cans which were then 
delivered by truck to the dairies or processors. 
Each can would then be sampled to determine 
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agent for the purpose of selling all mar- 
ket milk produced by the undersigned for 
sale in the greater Salt Lake Metropolitan 
area, which shall include the authority to 
negotiate and fix all the terms and con- 
ditions surrounding the sale, delivery and 
payment for said milk.” 


In the latter part of 1954, according to 
plaintiff, he was approached by a Utah County 
member, who was also a member of defend- 
ant’s board of directors, and advised that 
he would have to stop hauling to an inde- 
pendent dairy in Salt Lake City or defend- 
ant would take the milk haulage of its 
members from him. The reason given for 
this demand was that the independent dairy 
was not “coming up to the standard on the 
price of milk.” 


Shortly after this demand, and commenc- 
ing in the early part of 1955, many of the 
milk producers began changing their method 
of handling milk from a milk can operation 
to a farm tank system which requires the 
use of tank trucks in the delivery of the 
milk. Although plaintiff offered to purchase 
tank trucks and demanded that his contract 
be honored, defendant obtained its own tank 
trucks and commenced hauling the milk of 
its members upon their conversion to the 
farm tank system. This conversion was 
quite general and the loss of his customers 
forced plaintiff out of business. 


Depositions, affidavits and other materials 
were submitted to the court below and both 


the purity and butterfat content of the milk 
contained therein. The producer would be paid 
in accordance with the result of the sampling. 
Under the farm tank system, the milk is put 
into a tank located on the producer’s farm. 
From this tank the milk is pumped into a 
tank truck for delivery. Because the milk from 
several producers is collected in the same truck, 
samples of the milk are taken before the milk 
enters the truck. These samples are given to 
the recipient dairy and the defendant for 


testing. 
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parties moved for summary judgment. De- 
fendant’s motion was granted as to both 
causes of action. 

[Injury] 


With regard to his first cause of action, 
plaintiff argues that the contract between 
the defendant and its members, together 
with the assumption of the milk haulage by 
defendant, created a combination having 
for its object or effect the controlling of 
prices and the cost of transportation in vio- 
lation of Article XII, Sec. 20 of the Utah 
Constitution* and its statutory counterpart, 


50-1-1, U. C. A. 1953. 


In his complaint, plaintiff alleges that 
“defendant substantially controls the pric- 
ing, transportation and marketing of milk 
in the State of Utah, and its practices con- 
stitute a monopoly and restraint of trade 
in milk in the State of Utah, proscribed 
by Article XII, Section 20, Utah State Con- 
stitution, and Title 50, Chapter 1, Utah 
Code Annotated.” However, nowhere in his 
complaint does the plaintiff allege that such 
practices caused him direct injury. 


In support of this allegation, plaintiff re- 
lies primarily upon alleged price fixing by 
the defendant. Assuming that defendant 
did fix or control prices of milk in violation 
of our Constitution and anti-trust statutes, 
is the plaintiff in a position to maintain the 
statutory action for treble damages? We 
think not. The damage suffered by plaintiff 
is the loss of his milk haul which cannot be 
attributed directly to the fixing or con- 
trolling by defendant of the price of milk 
to the dairies or processors. In fact, under 
plaintiffs theory of the case, the defendant 


Court Decisions 
Gammon v. Federated Milk Producers Assn., Inc. 


Number 182—144 
4-28-61 


was controlling or fixing prices prior to 
plaintiff’s engagement to haul the milk. In 
order to recover treble damages, not only 
must a violation of the anti-trust provisions 
of the law be established, but also that the 
acts constituting such a violation proxi- 
mately caused the damages of which com- 
plaint is made.“ Only those at whom the 
violation is directly aimed, or who have 
been directly harmed may recover.’ These 
reasons for precluding recovery by plaintiff 
of treble damages would also be applicable 
to the alleged violation of 50-1-2, U. C. A. 
1953° insofar as the fixing or controlling 
of milk prices is concerned. 


Although plaintiff, in his brief, complains 
of a combination having for its object or 
effect the controlling of the cost of trans- 
portation, such contention is not supported 
by the record and the complaint contains 
no allegation to this effect. 


[Absence of Combination or Monopoly] 


Plaintiff next contends that defendant 
acted unlawiully under 50-1-3, U. C. A. 
1953 in that the haulage by the defendant 
is intended to and does monopolize a part 
of trade or commerce. By its very wording, 
it is apparent that this statute has no appli- 
cation to the instant case. The plaintiff does 
not contend nor do the facts indicate, that 
the defendant corporation (or its agents, 
officers, etc.) entered into a combination 
with other persons with the management 
or control of the combination being placed 
in the hands of a trustee. 


We find no support in the record that 
the defendant, in violation of our anti-trust 


3 “Any combination by individuals, corpora- 
tions or associations, having for its object or 
effect the controlling of the price of any prod- 
ucts of the soil, or of any article of manufac- 
ture or commerce, or the cost of exchange or 
transportation, is prohibited, and is hereby de- 
clared unlawful and against public policy. .. .’’ 

#1 Toulmin, Anti-Trust Laws, pp. 332, 333; 
Anti-Trust Enforcement by Private Parties, 61 
Yale L. J. 1010, 1016; Glenn Coal Co. v. Dickin- 
son, (CC4), 72 F. 2d 885. 

5 Productive Inventions v. Trico Products 
(CC2) [1955 TRADE CASES f 68,104], 224 F. 
2d 678. 

6 ““Any person or association of persons who 
shall create, enter into, or become a member of 
or a party to, any pool, trust, agreement, 
combination, confederation or understanding 
with any other person or persons to regulate or 
fix the price of any article of merchandise or 
commodity; or who shall enter into, or become 
a member of or a party to, any pool, trust, 
agreement, contract, combination or confedera- 
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tion to fix or limit the amount or quantity of 
any article, commodity or merchandise to be 
manufactured, mined, produced or sold in this 
state shall be deemed and adjudged guilty of a 
conspiracy to defraud, and shall be subject to 
punishment as hereinafter provided.” 

7“Tt shall not be lawful for any corporation 
to issue or to own trust certificates; or for any 
corporation or any agent, officer, employee, di- 
rector or stockholder of any corporation, to 
enter into any combination, contract or agree- 
ment with any person or persons, the purpose 
or effect of which shall be to place the manage- 
ment or control of such combination or com- 
binations, or the manufactured products thereof, 
in the hands of a trustee with intent to limit 
or fix the price, or lessen the production and 
sale, of any article of commerce, or its use or 
consumption, or to prevent, restrict or diminish 
the manufacture or output of any such article, 
or to monopolize any part of trade or commerce 
within this state. (emphasis added) 
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laws, controls the transportation and mar- 
keting of milk in the State of Utah. The 
record indicates, and the lower court so 
found, that the. members of defendant pro- 
duce and defendant hauls to market ap- 
proximately fifty per cent of the Grade A 
milk produced in the Great Basin Market- 
ing area. However, absent any allegation 
or proof that injury to the public resulted 
or that prices or quantities were controlled 
or fixed thereby, there is no constitutional 
or statutory interdiction against a person 
controlling a portion of trade or commerce. 


[Contractual Rights] 


For the foregoing reasons we conclude 
that the lower court correctly granted sum- 
mary judgment for defendant upon plain- 
tiffs first cause of action. However, for 
the reasons to be pointed out, it is our 
opinion that it was error to grant defendant 
summary judgment upon plaintiff’s second 
cause of action relating to the alleged inter- 
ference with his contractual rights. 


As a defense to this second cause of ac- 
tion defendant introduced its contract with 
the members. The lower court held that the 
defendant, in taking over the milk haulage, 
was acting pursuant to the terms of this 
prior contract and therefore did not unlaw- 
fully interfere with plaintiff’s subsequent 
contract with defendant’s members. 


Ordinarily, there is no liability for pro- 
curing a breach of contract where the breach 
is caused by the exercise of an absolute 
right—that is, an act which a person has a 
definite legal right to do without any quali- 
fication.® However, plaintiff contends that 
the agreement between the defendant and 
its members is void because it is in viola- 
tion of Article XII, Sec. 20 of the Utah 
State Constitution and the anti-trust statutes.” 


The agreement in question is lawful upon 
its face and the mere fact that it might, 
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under some circumstances, result in an act 
contrary to law does not invalidate it for it 
is presumed that the parties will conform 
to the law. However, parol evidence is 
competent to show that a contract, though 
lawful on its face, is illegal or part of an 
illéwal transaction.” 


Summary judgment having been granted 
against the plaintiff, we must consider the 
record in the light most favorable to him.” 
As previously stated, the record shows that 
the defendant markets approximately fifty 
per cent of the Grade A milk produced in 
the Greater Basin Marketing area. The 
record further reveals that the defendant, 
as testified by its executive secretary, fixes 
the minimum price for which the members’ 
milk is sold to the distributors and processors. 


Defendant contends that section 19(a)* 
of our Uniform Agricultural Cooperative 
Association Act, under which it is organized, 
exempts it from the provisions of Article XII, 
Sec. 20 of our anti-trust statutes. It may be 
that courts of other jurisdictions have some- 
what uniformly held that cooperative mar- 
keting associations, organized under similar 
statutes, are lawful combinations and not 
within the condemnation of state constitu- 
tional provisions and anti-trust statutes.* 
However, it is indicated in some of the deci- 
sions from these jurisdictions that such as- 
sociations are not immune from the provisions 
of anti-trust laws if they do, in fact, engage 
in competition stifling practices.” The Su- 
preme Court of the United States declared 
in a recent case* that the exemptions af- 
forded agricultural cooperative associations 
by the Clayton’ and Capper-Volstead * 
Acts did not grant them unrestricted power 
to restrain trade or to achieve monopoly. 
That court stated: 


“The full effect of section 6 (Clayton 
Act) is that a group of farmers acting 
together as a single entity in an associa- 
tion cannot be restrained from lawfully 


826A. bs, Re 2d 1227,.1259. 

S5(- 1-6. °U. CC. AL 1953-9 “Any “contract or 
agreement in violation of any provision of this 
chapter shall be absolutely void.”’ 

105 Williston on Contracts, Rev. Ed., p. 4559. 

11 Morey v. Paladini, 187 Cal. 727, 203 P. 760. 

12 Richards v. Anderson, 9 Utah 2d 17, 337 P. 
2d 59. 

13 3-1-19(a), U. C. A. 1953: ‘‘No association 
complying with the terms hereof shall be 
deemed to be a conspiracy, or a combination in 
restraint of trade, or an illegal monopoly: or be 
deemed to have been formed for the purpose of 
lessening competition or fixing prices arbi- 
trarily, nor shall the contracts between the as- 
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sociation and its members, or any agreement 
authorized in this act, be construed as an un- 
lawful restraint of trade, or as a part of a 
conspiracy or combination to accomplish an 
improper or illegal purpose or act.”’ 

1458 C. J. S. p. 1066. 

See: Warren v. Alabama Farm Bureau, 
213 Ala. 61, 104 So. 264; Minnesota Wheat 
Growers v. Huggins, 162 Minn. 471, 203 N. W. 
420. 

1 Maryland & Virginia Milk Prod. Ass’n. v. 
U. 8. (1960 TRADE CASES § 69,694], 362 U. S. 
458, 80S. Ct. 847, 4 L. Ed. 2d 880. 

eles lal tet aut Weak jan bee 

iio G. At § 291, 
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carrying out the legitimate objects thereof, 

but the section cannot support the con- 

tention that it gives such an entity full 
freedom to engage in predatory trade 
practices.” 

While we subscribe to the foregoing quo- 
tation in interpreting the meaning and effect 
of section 19(a) of the Uniform Agricultural 
Cooperative Association Act, it is not neces- 
sary, for the purposes of this case, to deter- 
mine whether the defendant is in violation 
of our anti-trust statutes for we are con- 
fronted with the clear and unambiguous 
language of Article XII, Sec. 20 of our Con- 
stitution which prohibits any combination 
having for its object or effect the controlling 
of prices. This constitutional provision re- 
cently received this court’s attention in 


General Electric Co. v. Thrifty Sales® with 


regard to the Utah Fair Trade Act.” This 
latter act was held invalid as an attempt 
to fix prices in contravention of the consti- 
tutional provision. This court said: 


oe 


hoes our antiprice-fixing provision is 
in our Constitution, which must prevail 
Over any statutory enactment inconsistent 
therewith, however laudable or desirable, 
or however wise such legislation may 
seem. ... 

‘tat: the framers (of our Constitu- 
tion) simply did not want price fixing by 
any combination. We see no reason which 
would impel us to ignore nor to vary 
from the plain import of the words of the 
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Constitution, even though events may 
have occurred which probably were not 
foreseen at the time the provision was 
adopted... .” 

We are aware of the legal principles that 
all doubts should be resolved in favor of the 
constitutionality of a statute and that the 
courts should so interpret, if at all possible, 
a statute so as to uphold its constitutionality.” 
Therefore, we hold that section 19(a) of the 
Uniform Agricultural Cooperative Association 
Act does not endeavor to permit associations 
organized thereunder to control prices as inter- 
dicted by our Censtitution. To hold otherwise 
would render that section invalid. 

Upon the basis of the record presented 
here it appears that the defendant acting 
under the provisions of the agreement with 
its members has engaged in fixing the mini- 
mum price,” for which milk was sold to 
distributors and processors, and in doing so 
its conduct has come within the prohibitions 
of Article XII, Section 20, of our Constitu- 
tion; and accordingly the contract must be 
regarded as void and it therefore cannot be 
set up as a defense against the defendant’s 
second cause of action.” 

Reversed and remanded for proceedings 
consistent with this opinion. Costs to the 
plaintiff (appellant). 

WADE, Chief Justice, HENRIoD, McDonoucH, 
and CrockKETt, Justices, concurring. 


[f 69,982] Transmirra Products Corp. v. Monsanto Chemical Co. Robert Aronstein, 


defendant to counterclaim. 


In the United States District Court for the Southern District of New York. Civil 


151-369. Dated April 4, 1961. 


Sherman Act 


Antitrust Defenses in Patent Suit—Severance—Effect of Pending Suit on Same 
Issues—Effect of Jury Trial—Severance of antitrust defenses to a counterclaim in a 
patent infringement suit was granted because (1) the same issues were involved in a suit 
filed by the pleader-inventor’s assignee against the counterclaiming defendant, and (2) 
the antitrust issues were subject to jury trial (which had been requested by the pleader), 
while the patent issues were not; judicial policy favors separate trials for jury and non- 
jury issues, particularly where, as here, there had been extensive pre-trial proceedings 
on the patent issues. The fact that the pleader had been joined on motion of the counter- 
claimant did not affect the propriety of the severance. 


See Private Enforcement and Procedure, Vol. 2, J 9042.175. 


295 Utah 2d 326, 301 P. 2d 741. 

Title 13Chapw4 aU CaAwdt O53: 

21 Norville v. State Tax Commission, 98 Utah 
170, 97 P. 2d 937. 

» Fixing minimum prices, like other types of 
price fixing, is illegal per se. Schwegmann 
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Bros. v. Calvert Distillers [1950-1951 TRADE 
CASES { 62,823], 341 U. S. 384, 71 S. Ct. 745, 95 
L. Ed. 1035, 1043. 

22 Owen County Burley Tob. Soc. v. Brum- 
back, 128 Ky. 137, 107 S. W. 710. 
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Memorandum 


Bryan, District Judge [Jn full text]: On 
October 16, 1959 plaintiff Transmirra, the 
corporate assignee of a patent issued to 
Robert Aronstein, commenced this suit for 
patent infringement by Monsanto or its cus- 
tomers. On November 5 Monsanto served 
its answer and counterclaimed for a declara- 
tory judgment holding the patent in issue 
invalid and not infringed, and enjoining 
Transmirra from suing defendant or its 
customers for infringement. Transmirra’s 
reply to the counterclaim pleaded, among 
other things, alleged violations of the anti- 
trust laws by way of defense. 


On June 15, 1960, after extensive pre- 
trial proceedings, Monsanto moved to add 
Robert Aronstein individually as an addi- 
tional party defendant to the counterclaim. 
While that motion was pending before Judge 
Palmieri, Transmirra, on June 20, 1960 in- 
stituted another action (60 Civ. 2416) against 
the defendant Monsanto, claiming violation 
of the Sherman Act and unfair competition. 
The motion to add Aronstein as a defendant 
to the counterclaim in the instant action 
was granted by Judge Palmieri on July 19, 
186 F. Supp. 270. Then, on August 31, 
Aronstein filed his answer to the counter- 
claim, also pleading anti-trust defenses, and 
in turn counterclaiming against Monsanto 
for treble damages for alleged violations of 
the Sherman Act. Monsanto has filed its 
answer to Aronstein’s counterclaim and its 
motion to strike the anti-trust defenses as- 
serted in the reply by Transmirra and in 
Aronstein’s answer to Monsanto’s counter- 
claim was granted by Judge McGohey on 
December 30, 1960. 

Monsanto now moves under Rules 21 and 
42, F. R. C. P., to sever Aronstein’s anti- 
trust counterclaim from the patent issues in 
this action, and to consolidate it with the 
anti-trust action, 60 Civ. 2416, instituted 
by Transmirra, Aronstein’s assignee. 

The lengthy Aronstein counterclaim, with 
the exception of damages claimed, is an 
exact copy of Transmirra’s complaint in 
60 Civ. 2416, Therefore, if the motion to 
sever is not granted, the very same issues 
will be litigated in two separate trials in- 
volving the same defendant. 

Furthermore, the patent issues in this 
action, Civ. 151-369, are not triable before 
a jury. Aronstein’s anti-trust counterclaim 
is triable to a jury and he has made a timely 
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demand for a jury trial. The joint trial of 
jury and non-jury issues is undesirable under 
these circumstances and would only result 
in confusion and difficulty. As the Attorney 
General’s National Committee to Study the 
Antitrust Laws said with regard to an as- 
serted defense of anti-trust violation in an 
infringement suit: 


“Further, in any patent infringement 
suit in which antitrust violation is the 
basis of defense, or counterclaims, the 
court, pursuant to Rule 42(b) of the Fed- 
eral Rules of Civil Procedure, should 
order separate trials of the antitrust issues 
and the patent issues. Such separation 
may be essential not only ‘in further- 
ance of convenience and to avoid prejudice,’ 
but also ‘to serve the ends of justice.’ ” 


Report, p. 249 (1955). See also, Smith, Kline 
& French Laboratories v. International Phar- 
maceutical Labs, et al. [1950-1951 TraApE 
GAsEs 162,907]. Dy CGE DIEN. 2Y,,..98 i: 
Supp. 899. 


In addition, the continued joinder of these 
two claims in a single action will delay the 
trial of the patent claims. Extensive dis- 
covery and pre-trial proceedings have been 
completed on the patent aspects of this 
action, but little, if any, similar proceedings 
have been taken on the anti-trust counter- 
claim. Monsanto is understandably eager 
to have an early trial of the patent issues 
and recently filed a note of issue which was 
opposed by both Transmirra and Aronstein. 
On February 21 Judge Sugarman sustained 
the opposition and struck the note of issue 
on the ground that the anti-trust issues 
raised by Aronstein’s counterclaim are not 
ready for trial. 

Aronstein has not shown how he will be 
at all prejudiced by a severance. In the 
main, his position is that he did not ask to 
be in this action and since Monsanto brought 
him in they should not be heard to complain 
about any claims now raised. This argu- 
ment is not persuasive under the circum- 
stances shown here, particularly where 
Aronstein is the assignor of the claim upon 
which Transmirra sues. 

The motion to sever is granted and the 
counterclaim of defendant Aronstein will be 
consolidated for all purposes with the pend- 
ing anti-trust action entitled Transmirra 
Products Corp. v. Monsanto Chenucal, 60 
Civ, 2416. 


Settle order on notice. 
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: World Mer- 

69,983] Max Factor & Co. v. Janel Sales Corp.; Max Factor & Co. v. 
pete Exchange, a/k/a World Merchandise Exchange Trading Co., Inc.; Max Factor 
& Co. v. Barney’s 42nd St. Corp., a/k/a Barney’s; Max Factor & Co. v. Park Row Cut 
Rate; Max Factor & Co. v. Dealrite Merchandise Corp.; Max Factor & Co. v. Northwest 


Wholesale Corp. 


In the United States District Court for the Southern District of New York. 61 Civ. 
246, 247 and 61 Civ. 256—259, respectively. Dated April 4, 1961. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement as to Nonsigners—Corporation Not Qualified or Doing Business in New 
York—Place of Contract.—A foreign corporation, having met the customary requirements 
for obtaining a preliminary injunction against sales by nonsigners below fair trade prices, 
was not deprived of its access to the courts by virtue of failure to obtain a certificate of 
authority to do business in New York. The prohibition on suits applies only to (1) actions 
on contracts (enforcement of fair trade prices against nonsigners is in tort, under the New 
York decisions), (2) contracts executed within the state (the fair trade contracts involved 
here were executed outside the state), and (3) corporations doing business in the state 
(plaintiff stated it was not doing business locally, and defendants did not show otherwise). 


See Resale Price Fixing—Fair Trade, Vol. 1, 7 3330. 
For the plaintiff: Regan, Goldfarb, Powell & Quinn, New York, N. Y., and Joseph P. 


Altier, of Counsel. 


For the defendants: Edwin Jacobson, Hicksville, N. Y., for Janel Sales Corp., Dealrite 
Merchandise Corp., Northwest Wholesale Corp., Park Row Cut Rate, and World Mer- 
chandise Exchange; Gerald Adler, Brooklyn, N. Y., for Barney’s 42nd St. Corp. 


Opinion 


Bryan, District Judge [Jn full text]: 
Plaintiff, a large manufacturer of cosmetics, 
sues to restrain defendants from violating 
the Feld Crawford Act (New York General 
Business Law, § 369). It now moves for a 
preliminary injunction enjoining the respec- 
tive defendants, who operate retail stores 
which carry plaintiff’s trademark products, 
from selling such products at less than 
established fair trade prices. 


Plaintiff is incorporated in Delaware and 
has its principal place of business in Cali- 
fornia. Defendants in each of these actions 
are New York corporations operating retail 
stores in New York. Jurisdiction is based 
on diversity of citizenship. All of these 
motions have common questions of law and 
fact and by agreement of counsel for all 
parties, are being decided together. 


Although the defendants have never signed 
resale price maintenance agreements with 
the plaintiff, numerous other New York re- 
tailers have signed such agreements. Under 
the New York resale price maintenance law 
the non-signatory retailers are bound to 
observe resale prices established by con- 
tract. New York General Business Law, 
§ 369-b. 
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It is not seriously disputed that the vari- 
ous defendants are selling plaintiff’s trade- 
mark cosmetic products at less than their 
established prices. Moreover, it appears that 
plaintiff has made and is continuing to make 
reasonable and diligent efforts to enforce its 
fair price structure. The defendants’ con- 
tinued disregard for plaintiff’s rights under 
the Feld Crawford Act is undermining the 
plaintiff’s fair trade price structure, and un- 
less restrained pending trial such conduct 
may lead to the destruction of plaintiff’s fair 
trade system and the impairment of its good 
will. The relief which plaintiff seeks is for 
the sole purpose of enforcing its fair trade 
rights and the granting of a preliminary 
injunction which restrains defendants only 
from underselling plaintiffs fair trade prices, 
and not from selling plaintiff’s products, 
could impose no undue hardship on them. 

Thus, it would appear that plaintiff has 


established its right to a preliminary in- 
junction, 


[Nonqualified Foreign Corporation] 


However, defendants raise one question 
which requires brief discussion. Plaintiff is 
a foreign corporation which does not have 


a certificate of authority to do business in 
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New York. Under Section 218 of the New 
York General Corporation Law no corpo- 
ration doing business in the state may 
“maintain any action in this state upon any 
contract made by it in this state * * *” 
without such a certificate. 


Defendants contend that plaintiff is doing 
business in New York and that the present 
action is an action upon a contract made 
in this state. They therefore urge that the 
plaintiff is prohibited from maintaining this 
action because of Section 218. 


The defendants have failed to show that 
this defense has any merit. 


[Effect of Proceeding in Tort] 


1. Section 218 requires that the action be 
“upon” a contract. The New York cases 
make it quite clear that this action under 
the Feld Crawford Act against non-signa- 
tories is not one upon contract but sounds 
in tort. Port Chester Wine & Liquor Shop, 
Inc. v. Miller Bros. Fruiterers, Inc. [1932- 
1939 Trape Cases § 55,237], 281 N. Y. 101; 
Whelan Drug Co., Inc. v. Doz, Inc. [1958 
TRADE CASES § 68,226], Supreme Court, Spe- 
cial Term, Kings County, 16 Misc. 2d 639; 
Gillette Co. v. Amalgamated Health & Drug 
Plan, Inc. [1961 Trape Cases § 69,986], Su- 
preme Court, Special Term, Part I, New York 
County, New York Law Journal, March 15, 
1961, p. 14. See, also, Schwegmann Bros. v. 
Calvert Distillers Corp. [1950-1951 TRavE 
CASES {[ 62,823], 341 U.S. 384. 

Eli Lilly & Co. v. Sav-on-Drugs, Inc., 31 
N. J. 591, 1959 Trane Cases, { 69,480, prob- 
able jurisdiction noted 369 U. S. 860, is not 
only based on interpretation of the New 
Jersey statute by the New Jersey courts but 
presents a different factual picture and is 
not at all apposite here. 


[Doing Business as a Factor] 


2. Section 218 denies the right to main- 
tain action upon contract only to corpora- 
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tions doing business in New York. Plaintiff 
unequivocally states that it is not doing 
business here within the meaning of Section 
218. Defendants have shown nothing to the 
contrary. See William L. Bonnell Co., Inc. 
v. Katz, Supreme Court, Special and Trial 
Term, New York County, 23 Misc. 2d 1028. 


[Place of Contract] 


3. Even were it to be assumed that this 
is an action “upon” one of plaintiff’s fair 
trade contracts, which it is not, Section 218 
forbids the maintenance of action in this 
state only if the contract is made in this 
state. From all that appears from the papers 
before me, it is too plain for discussion that 
the fair trade contracts which give rise to 
plaintiff’s cause of action against non-signa- 
tories were made in California where the 
final acceptance was signed and not in this 
state. See Bremer v. Ring, 1st Dept., 146 
App. Div. 724; National Merchandising Corp. 
v. Powers, Supreme Court, Special Term, 
Onondaga County, 8 Misc. 2d 881. 


Plaintiff has established its right to a 
preliminary injunction since the defendants’ 
acts are in clear violation of Section 369-b 
of the New York General Business Law, 
and, unless restrained pending trial, will 
result in irreparable injury to the plaintiff 
and may lead to the destruction of its fair 
trade structure and the impairment of its 
good will. Plaintiff's motion for a prelimi- 
nary injunction in each of these actions is 
granted. 


The foregoing constitute my findings of 
fact and conclusions of law pursuant to 
Rule 52(a), F. R. C. P., and plaintiff will 
post security of $500 in each of the pending 
actions pursuant to Rule 65(c), F. R. C. P., 
as a condition of granting injunctive relief. 


Settle order on notice conforming to Rule 


65(d). 


[69,984] Eli Lilly & Co. v. Dealrite Merchandising Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. Vol. 
145 N. Y. L. J., No. 21, page 13. Dated January 31, 1961. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Enforcement—Denial of Good Will and Competition.—Charges that plain- 
tiff had created no good will with the purchasing public, that its products were not actually 
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in the competitive market, and that its pricing schedules were deceptive were rejected, 
without comment, as grounds for refusal to enter a preliminary injunction, 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3420. 


Horstapter, Justice [/n full text]: Plain- 
tiffs apply for a preliminary injunction to 
restrain the defendant from selling its trade- 
marked products at prices less than those 
established in subsisting fair trade con- 
tracts. The fact of defendant’s persistent 
price cutting after notice is not seriously 
challenged in the answering affidavit. Rather, 
defendant counters that plaintiff has created 
no good will with the purchasing public 
as required by the Fair Trade Act. In 


addition, it is claimed that plaintiff’s price 
list is deceptive and that its products are 
not actually in the competitive market. It 
is apparent that plaintiff’s fair trade pro- 
gram has been vigorously enforced and that 
the instant circumstances entitled it to the 
relief requested. Motion is granted and 
suggestions as to the amount of the bond 
to be fixed may be submitted with the pro- 
posed order. Settle order. 


[fT 69,985] F. V. Gallo Pharmacy, Inc. v. Avenue Merchandise Corp’n. 


In the New York Supreme Court, New York County, Special Term, Part J. Vol. 145 
N. Y. L. J., No. 66, page 13. Dated April 6, 1961. 


New York Fair Trade (Feld-Crawford) Act 


Suit by Retailer—Allegations—Ultimate Jurisdiction Facts and Schedule of Violations. 
—A plaintiff retailer having alleged ultimate facts concerning the execution of fair trade 
contracts by manufacturers, wholesalers and distributors, and their qualification to enforce 
such contracts, together with a schedule of alleged violations by the defendant retailer, 


the latter’s motion to dismiss the complaint was denied. 
See Resale Price Fixing—Fair Trade, Vol. 1, J 3330. 


AMSTERDAM, Justice [In full text]: De- 
fendant moves for dismissal of the com- 
plaint, pursuant to Rule 106(4). The action 
is brought by a retailer against a retailer 
pursuant to the Feld-Crawford Act. The 
allegation that the manufacturers, distrib- 
utors and wholesalers have entered into 
agreements with wholesale and retail dealers 
and distirbutors in the State of New York 
setting minimum retail prices is an allega- 
tion of ultimate fact. So also is the allegation 
that prior to the commencement of action the 
manufacturers, wholesalers and distributors 
gave notice to the defendant that their 
products were owned and distributed under 
contracts made pursuant to the act, and the 


further allegation that the plaintiff did ex- 
ecute and deliver a fair trade contract to 
the manufacturers, wholesalers and distrib- 
utors. That the fair trade programs were 
not diligently pursued is a matter of de- 
fense. Ultimate facts are also set forth 
from which it may be reasonably inferred 
that the manufacturers and distributors 
qualify to enforce the act. Plaintiff alleges, 
in addition, the giving of notice to the 
defendant and attaches a schedule setting 
forth forty-nine claimed offending sales, 
giving the name of the product, date of 
purchase, fair trade price, purchase price, 
and the manufacturer or distributor of the 
product. The motion is denied. 


[] 69,986] Gillette Co. v. Amalgamated Health & Drug Plan, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. Vol. 145 
N. Y. L. J., No. 50, page 14. Dated March 15, 1961. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement as to Nonsigners—Corporation Not Qualified or Doing Business in 
New York.—Since actions to enforce fair trade prices are in tort, Sec. 218 of the General 
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Corporation Law does not preclude unqualified foreign corporations from suing in the 


state courts. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3330. 
For the plaintiff: Dewey, Ballantine, Bushby, Palmer & Wood, New York, N. Y. 
For the defendant: Robert Goldstein, New York, N. Y. 


NATHAN, Judge [Jn full text]: Motion to 
‘dismiss the complaint on the ground that it 
fails to state facts sufficient to constitute a 
cause of action is denied. This is an action 
to enjoin alleged violations of the fair trade 
laws. Such violations have by legislative 
fiat been designated as unfair competition 
(Gen. Bus. Law, sec. 369[b]), and are 
actionable torts (Port Chester Wine & 
Liquor Shop, Inc., v. Miller Bros. Fruiterers, 
Inc. [1932-1939 TrapE Cases § 55,237], 281 
N. Y. 101). Defendant’s attempt to avoid 
this action by invoking section 218 of the 
General Business Law is specious. That 


section imposes limitations in certain in- 
stances upon the use of our courts with re- 
spect to local contractual claims of foreign 
corporations. Such limitations are inapplicable 
to tort claims (Meisel Tire Co. v. Mar-Bel 
Trading Co., 155 Misc. 664; Dunkin’ Donuts 
of America, Inc., v. Dunkin’ Donuts, Inc., 12 
Misc. 2d 380, aff'd 8 App. Div. 2d 228). 
The cross-motion for judgment on defend- 
ant’s failure to answer is denied, and leave 
is given defendant to answer within twenty 
days of service of a copy of the order to be 
entered herein, with notice of entry. Settle 
order. 


[f 69,987] Sinclair Refining Co. v. Middletown Oil Co. 
In the Pennsylvania Court of Common Pleas of Dauphin County. No. 2354 Equity 


Dkt. Dated July 30, 1960. 


Pennsylvania Fair Trade Act 


Defenses—Enforcement After Notice by Defendant—Waiver by Fair Trader—Termi- 
nation of Dealings as Alternative to Injunction.—A retail gasoline dealer could not defend 
against injunction proceedings by alleging inadequate enforcement by the producer, in 
the absence of a statement naming violations by competitors, as required by state law; 
naming sales below fair trade prices by retailers at a distance is not sufficient, such 
dealers not being competitors. Nor does a substantial delay in beginning to fair trade a 
product involve laches, which comes into play only after a right has been created, in 
other words, after fair trading has begun. Nor would representations by salesmen, more 
than a year before fair trading, that the producer had no right to enforce minimum prices, 
create an estoppel or waiver, even if the fair trader could waive the law. Nor would 
termination of sales to the retailer until a fair trade contract with him could be executed 
be an adequate remedy; the fair trader’s business could be lost, under this course. The 
Act being constitutional, and none of the defenses acceptable, a permanent injunction was 
granted. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3085, 3420. 

For the plaintiff: Robert L. Rubendall, Francis J. O’Gorman, Jr., of Hull, Leiby & 
Metzger. 

For the defendant: Harry B. Roth. 


Sonn, J., [In full text]: This action is 
one in equity which was commenced on 
April 6, 1959 by Sinclair Refining Company 
against Middletown Oil Company. The 
complaint filed alleges that the defendant, 
Middletown Oil Company, was selling at 
retail plaintiff’s gasolines from pumps bear- 
ing plaintiff's trademarks or brands at prices 
below the prices established in the existing 
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agreements with other retailers pursuant to 
the Act of June 5, 1935, P. L. 266, 73 P. S. 
7-11, as amended. On April the 6th a rule 
was granted on the defendant to show cause 
why an injunction should not issue. 


On May 28, 1959 the defendant filed an 
answer to the complaint and rule. The 
answer raised certain defenses which we 
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will hereafter discuss, On June 29, 1959 the 
plaintiff filed a reply to the defendant’s 
“New Matter.” 


Because the issues that had arisen in the 
case were of an involved nature, it was 
agreed that the hearing to be held would 
be a final hearing on the issuance of a 
permanent injunction. The hearing thereon 
took place on October 27, 1959, and after 
the testimony had been fully transcribed 
the fully court en banc heard the argument 
on February 9, 1960. 


At the time of the hearing on October 
27, 1959 the parties to the action through 
their counsel entered into a Stipulation of 
Facts which disposed of many of the factual 
issues involved. 


The admitted facts as appear by the 
“Stipulation of Facts” are as follows: 


1. The plaintiff, Sinclair Refining Com- 
pany, entered into a Fair Trade Agreement 
pursuant to the Act of June 5, 1935, P. L. 
266, as amended (73 P. S. 7-11) on October 
30, 1958, with John L. Ritter, Jr., trading 
as M & J Servicenter, R. D. No. 2, Me- 
chanicsburg, Pennsylvania, Said agreement 
which is set forth as Exhibit “A” and at- 
tached to the complaint is sufficient and 
effectual under the provisions of the above 
cited Act of Assembly. 


2. The plaintiff, Sinclair Refining Com- 
pany, gave the defendant, Middletown Oil 
Company, written notice of the existence 
of said Fair Trade Agreement by letter 
dated October 31, 1958, copy of said letter 
being attached to the plaintiff’s complaint 
which letter informed the defendant of the 
existence and nature of said agreement. 


3. The defendant, Middletown Oil Com- 
pany, at all times subsequent to the Fair 
Trade Agreement has sold plaintiff's gaso- 
lines at prices less than the Dealer Minimum 
Resale Prices stipulated in said agreement. 


4. That the written agreement entitled 
“Lease Agreement” dated July 23, 1957, 
and attached as Exhibit “A” to defendant’s 
answer, named Middletown Gas Company 
as “lessor” solely as the result of a mutual 
mistake by the parties, there being no such 
corporation in fact or in law, the real 
corporation involved being Middletown Oil 
Company, the defendant herein. 


5. The written agreement entitled “Dealer’s 
Permit” dated July 23, 1957, and attached 
as Exhibit “B” to defendant’s answer, desig- 
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nated Middletown Gas Company as “second 
party”, solely as the result of a mutual 
mistake of the parties thereto, there being 
no such corporation in fact or in law, 
whereas the corporation involved as “second 
party” was, in fact, Middletown Oil Com- 
pany, the defendant herein. 


6. That the written agreement entitled 
“Refined Oil Sales Agreement-Dealer” dated 
July 23, 1957, and attached as Exhibit “C” 
to defendant’s answer, designated Middle- 
town Gas Company as “dealer” solely as 
the result of a mutual mistake of the 
parties thereto,. there being no such corpo- 
ration in fact or in law, whereas, the corpo- 
ration involved as “dealer” was, in fact, 
Middletown Oil Company, the defendant 
herein. 


7. The written agreement entitled “Dealer’s 
Permit’, dated November 22, 1957, and at- 
tached as Exhibit “D” to defendant’s answer, 
was entered into by Sinclair Refining Com- 
pany and Middletown Oil Company as 
“second party’ for the sole purpose of 
correcting the error in the designation of 
Middletown Gas Company as a party to 
defendant’s Exhibit “B”, and for no other 
purpose. 


8. That the written agreement entitled 
“Refined Oil Sales Agreement-Dealer” dated 
November 22, 1957, and attached as Ex- 
hibit “E” to defendant’s answer was entered 
into by Sinclair Refining Company and 
Middletown Oil Company as dealer for the 
sole purpose of correcting the error in the 
designation of Middletown Gas Company 
as dealer in the contract set forth as Exhibit 
“C” to defendant’s answer and for no other 
purpose. 


9. Middletown Oil Company commenced 
operation of a retail service station on or 
about October 10, 1957, selling plaintiff’s 
gasolines. 


10. That at all times and material to this 
case, Bernard Rose was president of Middle- 
town Oil Company. 


11. All exhibits attached to plaintiff's 
complaint and defendant’s answer are true 
and correct copies of the original letters, 
documents, contracts or agreements and 
that execution thereof is deemed to be ad- 
mitted without the necessity of further proof 
thereof. 


In addition to the “Stipulated Facts” we 
find the following “Additional Facts”: 
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‘ 12. The plaintiff is a corporation organ- 
ized and existing under the laws of the 
State of Maine, and is duly registered to 
do business in the Commonwealth of Penn- 
sylvania, having a business office at West 
Trindle Road, Mechanicsburg, Cumberland 
County, Pennsylvania, : 


13. The defendant, a corporation organ- 
ized and existing by virtue of the laws of 
the Commonwealth of Pennsylvania, oper- 
ates and maintains a gasoline service station 
at East Harrisburg Pike, Mounted Route, 
Middletown, Dauphin County, Pennsylvania, 
at a premises known as “Middletown Farmers 
Market.” 


14. The plaintiff is engaged in the busi- 
ness of manufacturing, refining and selling 
petroleum products, including gasoline, in 
the Commonwealth of Pennsylvania and 
elsewhere. 


15. The plaintiff is the owner of the trade- 
marks and brands “Sinclair H-C Gasoline” 
and “Sinclair Power-X Gasoline” under 
which it markets and sells its gasoline in 
fair and open competition with gasolines 
of the same general class manufactured by 
others. 


16. The plaintiff has expended and is ex- 
pending large sums of money in advertising 
and promoting the sale of “Sinclair H-C 
Gasoline” and “Sinclair Power-X Gasoline” 
in the Commonwealth of Pennsylvania, and 
nationally, and has established a unique 
and valuable reputation, good will for, and 
favorable public acceptance of, said gasoline 
under the said respective trademarks and 
brands. 


17. In accordance with the provisions of 
the Act of Assembly of June 5, 1935, 
P. L. 266, as amended, (73 P. S. 7-11), the 
plaintiff on and after October 30, 1958, 
entered Fair Trade Agreements, all in the 
same form, with many of its retail dealers 
in this Commonwealth under which said 
retail dealers agreed not to resell “Sinclair 
H-C Gasoline” and “Sinclair Power-X Gaso- 
line” at less than the Dealer Resale Prices 
stipulated therein, which agreements are 
still in force and effect. A true copy of one 
of such agreements currently in effect is 
attached to the complaint filed herein, made 
a part thereof and marked Exhibit “A”. 


18. The defendant presently sells “Sinclair 
H-C Gasoline” and “Sinclair Power-X Gaso- 
line” at retail in its gasoline service station 
located in Dauphin County, Pennsylvania. 
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19. On or about October 31, 1958, the 
plaintiff gave written notice to the defend- 
ant herein of the existence of the Fair 
Trade Agreements with other retailers and 
of the stipulated Dealer Minimum Resale 
Prices for “Sinclair H-C Gasoline” and 
“Sinclair Power-X Gasoline.’ The Dealer 
Minimum Resale Prices stipulated therein 
are now and have been at all times since 
November 3, 1958, in effect as to all retail 
sales of gasoline in this Commonwealth. A 
true copy of said notice is attached to the 
complaint, made a part thereof and marked 
Exhibit “B”. 

20. At various times subsequent to the 
receipt by the defendant of the aforesaid 
notice and continuing to the present time, 
defendant has willfully and knowingly, in 
violation of the said Act of Assembly, ad- 
vertised for sale, offered for sale and sold 
plaintiff’s “Sinclair H-C Gasoline” and 
“Sinclair Power-X Gasoline” at prices be- 
low the Dealer Minimum Resale Prices for 
each of said gasolines. 


21. The acts of the defendant set forth 
in the preceding paragraph were, and are 
not for the purpose of closing out said 
defendant’s stock of said gasolines, for the 
purpose of discontinuing delivery of the 
same, nor because said gasolines were and 
are damaged or deteriorated in quality or 
were or are said gasolines being sold by 
any officers acting under orders of any 
court or in the execution of any writ or 
distress. 


22. On or about January 28, 1959, the 
plaintiff notified the defendant to discon- 
tinue its practice of advertising and selling 
said “Sinclair H-C Gasoline” and “Sinclair 
Power-X Gasoline’ at prices below the 
Dealer Minimum Resale Prices. Said notice 
was mailed to the defendant on or about 
January 28, 1959 by registered mail, return 
receipt requested, and was received by the 
defendant on or about January 29, 1959. 
A copy of said notice together with a copy 
of said return receipt was attached to the 
complaint, made a part thereof and marked 
Exhibit “C’’. 

23. The defendant ignored said notice 
and continued to advertise and sell said 
gasoline at prices below the Dealer Mini- 
mum Resale Prices. 


24. By reason of the above recited acts 
of the defendant and its refusal to comply 
with the aforesaid Act of Assembly, the 
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plaintiff has suffered and unless further 
similar wrongful acts of the defendant are 
restrained, will continue to suffer irrepar- 
able harm and damage and especially a 
serious impairment of its relationship with 
others of its dealers, and the value of its 
trademarks and the good will related thereto 
will suffer. 


25. The plaintiff has no adequate remedy 
at law. 


26. The plaintiffs agents did not request 
the defendant to enter into a Fair Trade 
Agreement prior to the execution of the 
agreement between the parties hereto. 


27. The defendant did not give the plain- 
tiff notice that other dealers were selling 
plaintiff's gasolines at prices less than the 
Dealer Minimum Resale Prices. : 


‘Discussion 


This case involved the application of the 
Pennsylvania Fair Trade Act of June 5, 
1935, PL22664 ASPs Se 7a! iteas-amended, 
to a retail gasoline station. The Act vali- 
dates contracts between a producer of trade- 
mark or branded commodities which stipulate 
that the buyer of that commodity will not 
resell that commodity except at the prices 
stipulated by the seller. The Act describes 
“wilfully and knowingly advertising, offer- 
ing for sale, or selling * * *” such com- 
modity at less than the stipulated price, 
whether or not the seller is a party to a 
Fair Trade Contract as “unfair competi- 
tion”, actionable at the suit of the seller. 
The Act also sets forth as a complete de- 
fense the failure of the seller, after seven 
days written notice by the defendant, to 
prevent “unfair competition” by those in 
competition with the defendant who were 
named in said notice. 


Any doubts as to the validity of the Act 
or the non-signer provision thereof was set 
to rest by the case of Burche Co. v. Gen- 
eral Electric Company [1955 Trape Cases 
67,961], 67 Dauph, 208 (1954), affirmed 
382 Pa. 370 (1955). See also: Gever v. 
American Stores Co. [1956 TRADE CASES 
7 68,569], 387 Pa. 206 (1956). There is no 
longer any doubt that gasoline may be “fair 
traded” in view of the recent decision of the 
Supreme Court of Pennsylvania in Sinclair 
Refining Company v, Phillip Schwartz [1959 
TRADE CASES { 69,586], No. 239 Jan. ‘Term, 
1959, Eastern District of Pennsylvania. 
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The evidence taken in this case estab- 
lishes the fact that the plaintiff entered 
into a Fair Trade Agreement with John 
T. Ritter, Jr., on October 30, 1958. It is 
admitted that the defendant was given 
notice of this agreement by letter dated 
October 31, 1958, and that thereafter the 
defendant sold plaintiff’s gasolines at prices 
less than the Dealer Minimum Resale Prices. 


No question is raised as to the validity of 
the “Fair Trade Agreement” just referred 
to, Therefore, it is only necessary for the 
plaintiff to show that the defendant ‘“wil- 
fully and knowingly” advertised, offered for 
sale or sold plaintiff's gasolines at prices 
less than the prices stipulated in that con- 
tract. The phrase “wilfully and knowingly” 
indicates that one of the above acts had 
been done with notice of an existing Fair 
Trade Agreement. The record furnishes 
ample evidence that the defendant has made 
sales at cut rate prices after notice of the 
Fair Trade Agreement and after further 
notice to discontinue the practice of selling 
at less than those prices stated in the Fair 
Trade Agreement. Thus the defendant has 
engaged in the “unfair competition” con- 
demned by the Act and made actionable 
without more at the suit of the seller. 
Moreover, the Act does not require that the 
plaintiff establish monetary damages and 
the courts have ruled that such a showing 
of damages is not a prerequisite to equitable 
relief. In Olin Mathieson Chemical Corpo- 
ration v. L & H Stores, Inc. [1958 Trane 
Cases { 68,981], 392 Pa. 221 (1958), the 
Supreme Court stated at pages 230-231: 


“The defendant here concedes that for 
a considerable period of time the plaintiff 
has expended large sums of money in 
advertising the trade mark and brand 
name of ‘Winchester’ and ‘Western’ 
through appropriate advertising media 
throughout the United States and that 
because of such popularizing devices the 
articles have acquired a reputation which 
contributes to their saleability but it 
argues that the plaintiff has not suffered 
any loss by what the defendant has done 
and hopes to continue doing; that there 
is no evidence that any signer of the 
plaintiff's Fair Trade agreements has 
complained about acts of the defendant; 
and that there is no proof that the public 
has in any way been harmed by the 
defendant’s price-cutting. But the test of 
the application of the Fair Trade Act is 
not predicated on these arguments even 
assuming all of them to be built upon 
fact. The Supreme Court said in the 
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Old Dearborn Distributing Co. case, * * * 
that the sale of the goods ‘at less than the 
price fixed by the owner of the mark 
or brand is an assault upon the good will, 
and constitutes what the statute denomi- 
nates “unfair competition” ’.” 


See also Sunbeam Corporation v. Hess 
Brothers [1957 Trave Cases { 68,654], 11 
D & C, 2d 643, 651 (1957); Remington Arms 
Company, Inc. v. John Gatling [1955 TravE 
Cases § 67,968], (D. C. W. D. Pa. 1955) 
128 F. Supp. 226, 227. 


In the case of Sinclair Refining Company 
v. Phillip Schwartz, supra, the Supreme Court 
was dealing only with the issue of the 
showing of irreparable harm on the pre- 
liminary injunction involved and did not 
consider the harm required for the issuance 
of a permanent injunction. 

Equitable relief provides the only com- 
plete remedy for “unfair competition.” As 
was stated in Sunbeam Corporation v, Hess 
Brothers, supra, at page 651, “The effect of 
cheapening a brand name may take years 
to be felt, just as it may take years to 
establish its standing.” Accordingly, the 
plaintiff has made out a prima facie case of 
“unfair competition” by the defendant which 
justifies equitable relief. 

The defendant has raised several defenses 
to the plainiff’s cause of action. The de- 
fendant also urges that beyond these legal 
defenses there are reasons why equitable 
relief should not be granted. 


[Non-Enforcement] 


The first defense raised by the defendant; 
to wit, is that the plaintiff has not provided 
or sought to enforce against other dealers 
the same rights he is enforcing in this 
action against the defendant. This defense 
cannot be sustained. 


The defense of non-enforcement is found 
in the Act of May 25, 1956, P. L. 1756 (1955) 
Sec. 1 (73 Purd. Supp. 8). 

The portion of that section authorizing 
such a defense is as follows: 


‘ck & > Tt shall, however, be a complete 
defense to such an action for the defend- 
ant to prove that the party stipulating 
such price, after at least seven days 
written notice given by the defendant 
prior to the commencement of such ac- 
tion, has failed to take reasonable and 
diligent steps to prevent the continuation 
of such advertising, offering for sale or 
selling, by those in competition with the 
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defendant, who were specified in such 

notice.” 

In order to establish this defense the de- 
fendant would have to show: 


1. Written notice to plaintiff of violators 
in competition with defendant. 


2. That after at least seven days have 
expired the plaintiff has not taken reason- 
able and diligent steps to prevent those 
violators in competition with defendant 
from continuing their violations. 


Here, however, even if written notice has 
been given to the plaintiff, it does not ap- 
pear that any of the alleged violators were 
in competition with the defendant. The 
testimony shows that a number of those 
alleged violators were in Philadelphia. A 
Philadelphia retail gasoline service station 
can hardly be said to be in competition 
with a Dauphin county service station. 


More important, however, is the failure 
of the defendant to establish that the plain- 
tiff failed to take “reasonable and diligent” 
steps to stop violations by other competitive 
retailers of plaintiff’s gasolines. The witness 
for the defendant, Bernard Rose, was not 
able to cite any example of a competitive 
dealer against whom “reasonable and dili- 
gent” steps were not taken. In fact Mr. 
Rose could not name even one dealer who 
was presently violating the established prices. 
So this demonstrates a complete failure on the 
part of the defendant to meet the burden of 
establishing the defenses of non-enforcement. 


[Waiver by Fair Trader] 


Nor did the plaintiff here waive the right 
to impose Fair Trade upon the defendant. 
The defendant is asserting a number of 
defenses based upon negotiations leading 
up to certain contracts which have not been 
introduced into evidence. Among these de- 
fenses is found the defense that plaintiff 
has waived application of the Fair Trade 
Act to the defendant. There are several 
good reasons for the non-applicability of 
this defense to a Fair Trade Action. In the 
first place one of the purposes of the Fair 
Trade Act is to protect the public. The 
title to the Act of 1935 recites the purpose 
of the Act to be: 


“k %*& %* to protect trade-mark owners, 
distributors, and the public against in- 
juries and uneconomic practices in the 
distribution of articles of standard quality 
under a distinguished trade-mark, brand 


or name.” 
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The Supreme Court, in passing on the 
purpose of the Fair Trade Act in Bristol- 
Myers Co. v. Lit Brothers, Inc. [1932-1939 
TravE Cases § 55,227], 336 Pa. 81 (1939) 
stated at pages 85-86: 


“The purpose of the Fair Trade Act 
is obvious, it being to prevent the cutting 
by any dealer, of the established price of 
any commodity identified by the trade- 
mark, brand or name of the producer. This 
price cutting which confers a slight pe- 
cuniary advantage to the buyer has never- 
theless been adjudged by the lawmakers 
of forty states to be prejudicial to the 
public interest. Such price cutting forces, 
or at least prompts, other dealers to 
abandon the sale of the price-cut com- 
modity, with the result that the producer 
of it suffers a loss of business which in 
turn leads to unemployment in his estab- 
lishment. The abandonment of the sale 
of this price-cut commodity by many 
dealers means the narrowing to the public 
of opportunities to purchase it and if it 
is an article of merit, as it presumably is, 
the public interest is thereby affected ad- 
versely. Our state legislature by the 
enactment of the law now invoked has 
declared that it is the public policy of this 
Commonwealth to stop this ‘cut-throat 
competition’. Price cutting through ‘loss 
leaders,’ that is, by selling a certain com- 
modity at less than cost in order to attract 
trade to the store where many other com- 
modities, as well as the ‘loss leader’ com- 
modity, are sold has come to be generally 
looked upon as unfair and predatory, and 
the prevention of such practices was the 
undoubted purpose of the Pennsylvania 
Fair Trade Act of 1935.” 


Moreover, the express public policy of 
this Commonwealth favors Fair Trade as 
a means of protecting the public interest and 
individuals cannot by their acts preclude 
enforcement of statutes designed to protect 
the public. The contention of the defendant 
that the plaintiff has waived applicability of 
the Fair Trade Act lacks merit because the 
plaintiff cannot waive the right of the public 
to protection from ruinous price cutting. 
The Fair Trade Act seeks to protect the 
public from price cutting. To allow indi- 
viduals by their acts to deprive the public of 
this protection would frustrate the legisla- 
tive intent. 


For example, the Supreme Court held that 
the right of the public to be protected 
against the adverse effects of bank failure 
by proscribing a one hundred per cent 
assessment on bank shares could not be 
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waived by a bank in Bell v. McAnulty, 349 
Pa. 384 (1944). As stated at page 386, the 
Court says: 


“Where the legislature has, by definite 
and unequiviocal language, determined the 
public policy of this Commonwealth with 
regard to a particular subject, that pro- 
nouncement cannot be set aside and 
rendered unenforceable by a contract be- 
tween individuals.” 


In Boyd v. Smith, 372 Pa. 306 (1953) the 
Court stated at page 310: 


“& * * Tt was said in McCurdy’s Estate, 
303 Pa. 453, 461, 154 A. 707, 709: ‘Statutes 
grounded on public policy are those which 
forbid acts having a tendency to be in- 
jurious to the public good. The prime 
question is whether the thing forbidden 
is inimical to the public interest. Where 
public policy requires the observance of 
a statute, it cannot be waived by an in- 
dividual or denied effect by courts since 
the integrity of the rule expressed by the 
legislature is necessary for the common 
welfare.’ And in Bell, Secretary of Bank- 
ing v. McAnulty, 349 Pa. 384, 386, 37 A. 
2d 543, 544, it was said: ‘Where the legis- 
lature has, by definite and unequivocal lan- 
guage, determined the public policy of this 
Commonwealth with regard to a particular 
subject, that pronouncement cannot be 
set aside and rendered unenforceable by 
a contract between individuals.’ Here the 
very title of the Act of 1915—‘To protect 
the public health and safety’—indicates 
that it was intended to enunciate a public 
policy. The clause in the lease here in- 
voked by defendant is violative of that 
policy and is therefore legally inoperative 
and void.” 


In this case the defendant is relying upon 
alleged oral representations rather than 
written agreements to waive the right of 
the public. This, of course, cannot vary 
the rule that “Where public policy requires 
observance of a statute it cannot be waived 
by an individual.” This defense is not set 
forth in the Fair Trade Act. Its enforce- 
ment would, to a great extent, render the 
Fair Trade Act unenforceable and frustrate 
the legislative intent. 


However, there were no acts by the 
plaintiff which could be considered as a 
waiver in this case. Even if the plaintiff 
were able to waive the rights of the public 
to be protected against price cutting, it is 
clear that no waiver has taken place. The 
defendant complains that agents of the 
plaintiff, during negotiations prior to the 
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execution of certain contracts, represented 
to the defendant that the plaintiff had no 
power to control the prices at which de- 
fendant would resell its gasolines. The de- 
fendant complains that this was a waiver 
by plaintiff of a right to enforce Fair Trade 
against defendant. It can be readily estab- 
lished that the statements by plaintiff’s 
agents were true and not misleading. In fact 
at that time no Fair Trade Law was in 
effect so far as the plaintiff was concerned. 


It appears from the record that plaintiff 
did not have any Fair Trade Agreements in 
force at the time of these negotiations. The 
plaintiff could not control resale prices in 
the absence of any contracts made pursuant 
to the Fair Trade Act. Any attempt by 
the plaintiff to control prices other than 
within the framework of the Fair Trade 
Act would be totally ineffectual. The plain- 
tiff cannot be said to waive its right to 
enforce Fair Trade by making the only 
statement of its power to regulate resale 
prices which would be allowable under the 
circumstances. Any attempt to regulate 
prices in any other manner would be in 
restraint of trade. 


In addition to what we have heretofore 
said there is absolutely no evidence that the 
plaintiff represented that it would not at 
some future time enter into a Fair Trade 
Agreement with some other retailer. In 
fact over a year elapsed before such a con- 
tract was entered into with another retailer. 
It was not then an artifice on the part of 
the plaintiff to mislead the defendant by 
making any statements made, but a pure 
statement of fact. 


The only further statement which could 
have been made by the agents of the plaintiff, 
if they had sufficient authority to so repre- 
sent, would have been that the plaintiff did 
not currently intend to enter into any Fair 
Trade Agreements. 


In fact defendant’s argument would com- 
pel plaintiff to commit itself in advance as 
to whether or not Fair Trade would be em- 
ployed in the future. Discussions. with one 
retailer would chart the course for Fair 
Trade perhaps for years in advance. Con- 
ditions in the industry could develop that 
would require the imposition of Fair Trade 
to prevent wholesale ruination of retailers 
or conditions could in the industry render 
Fair Trade unwise. The plaintiff would be 
bound to maintain one inflexible course as 
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would be other manufacturers or distribu- 
tors. The value of the Fair Trade Act to 
protect the public interest would be gone. 


[Laches] 


Nor is the defense of laches applicable in 
this case. The defendant appears to be 
contending that the plaintiff, by failing to 
enter into any Fair Trade Agreement from 
1935 until October, 1958 is guilty of laches. 
This is a peculiar contention. The Act of 
1935 first provides that, “No contract * * * 
shall be deemed in violation of any law of 
the State of Pennsylvania * * *” by reason 
of a provision prohibiting the buyer from 
reselling except at a stipulated price (73 
P. S. 7). The Act then states further 
that sales at prices less than the prices 
stipulated in such a contract which are 
knowingly made are actionable at the suit 
of the vendor. A right of action does not 
accrue to the vendor until after a Fair 
Trade Agreement has been entered into 
and a violation has occurred. Therefore, 
how could the plaintiff have been guilty of 
any laches? Plaintiff in this action had no 
cause of action whatever against any re- 
tailer prior to October 31, 1958. 


Laches is an equitable doctrine which 
may be simply defined as the failure to 
assert a right within a reasonable time 
which, because of delay, would cause in- 
jury to the defendant if the right were 
now enforced. It coud be said that laches 
arises when the plaintiff with knowledge of 
the existence of a right against the defend- 
ant delays enforcement of that right for 
such an unreasonable length of time that 
enforcement would be unconscionable. 

In Fidehty & Casualty Company of New 
York v. Kizis, 363 Pa. 575 (1950) the Su- 
preme Court stated at page 578 that: 


“Laches will bar a claim whenever it 
appears that under the circumstances of 
the particular case, plaintiff is chargeable 
with with want of due diligence in failing 
to institute or prosecute his claim and 
because of that laxity the assertion of that 
claim would be unjust * * *” 


In our own court in the case of Shireson 
v. Shafer, 57 Dauphin 297 (1945) which was 
affirmed in 354 Pa. 458, President Judge 
Richards made the following statements 
regarding the application of the doctrine of 
laches at page 303: 


“The doctrine of laches has been ap- 
plied when there has been an unusual 
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delay in asserting a right: where the cir- 
cumstances of the case permitted diligence 
on the part of the one said to be guilty 
thereof: and where it would be inequitable 
to permit the enforcement of the right 
asserted * * *” 


As the evidence shows in this case the 
plaintiff had no right to enforce until the 
defendant commenced cut-rate sales of 
plaintiff’s products with notice that plaintiff 
had entered into a Fair Trade Agreement 
with another retailer. The defendant first 
sold plaintiff's gasolines at reduced prices 
in November of 1958; prior to that time 
there were no fixed or set prices, The 
record then indicates that formal notice 
was given to the defendant to discontinue 
this practice in January of 1959. After fail- 
ure to gain compliance with the Act, the 
plaintiff instituted suit in April of 1959, 
The defendant was informed of plaintiff's 
intention to enforce the Fair Trade Agree- 
ment from October, 1958 and never during 
the period between that notice and the 
commencement of the action was defendant 
informed otherwise. Any delay which oc- 
cured was the result of attempts upon the 
part of the plaintiff to resolve the problem 
without litigation. Likewise, the defendant 
cannot contend prejudice for during any 
period of delay in enforcement the defendant, 
according to the testimony of Mr. Rose, 
was able to sell astounding quantities of 
gasoline. 

The defendant’s theory, if followed out, 
would make it legally impossible for any 
vendor who was in business for a lengthy 
period to enter into an enforceable Fair 
Trade Agreement at the present time. The 
Act makes such agreements valid and 
renders violation “actionable.” If laches 
were to apply in the manner suggested, the 
Fair Trade Act would pass into history. 


[Termination of Dealings—Remedy at Law] 


One of the contentions of the defendant 
is that the plaintiff has a legal remedy which 
is adequate and that therefore. he. cannot 
come into equity, basing this claim on 
certain written agreements. But we must 
first take notice of the fact that these written 
agreements were not admitted into evidence 
and when the defendant offered one such 
agreement objection was made. Thereafter 
the defendant did not even attempt to have 
these writings admitted. While all questions 
of authenticity were resolved by the Stipula- 
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tion of Facts no questions of admissibility 
were waived or stipulated. Therefore we 
cannot consider arguments based on agree- 
ments which are not in evidence. 


If the plaintiff has a remedy at law it is 
clear that that remedy is not a full, complete 
and adequate remedy. Its action is based 
on “unfair competition” by the defendant 
and is brought to secure termination of 
that conduct. It is “unfair competition” 
made actionable under the Act of 1935. The 
defendant suggests that plaintiff stop deal- 
ing with defendant and later negotiate a 
Fair Trade Agreement with the defendant. 
The full impact of this argument is obvious 
when it is realized that similar arguments 
could be advanced by every person violating 
Fair Trade Agreements. To stop selling 
products to a violator would certainly stop 
his violation, but if similar treatment were 
accorded to all violators, the plaintiff's busi- 
ness would suffer a severe injury. In a 
highly competitive industry such as the 
petroleum industry, one producer cannot 
cease doing business with a number of 
violators, but must continue to deal with 
them and look to the law for the protection 
the Generai Assembly has granted. The evil 
influence of price cutting upon the public 
is not obviated by eliminating one source 
of supply of the retailer but continues when 
the retailer finds another source of supply. 


Bearing on the question of whether the 
plaintiff has a full, adequate and complete 
remedy at law we have the case of Hunter 
v. McKlveen, 353 Pa. 357 (1946), where the 
Supreme Court said at page 361: 


“It should also be remembered that in 
order to oust equity jurisdiction there 
must be a legal remedy and one that is 
adequate and complete * * *’ (Italics 
supplied) 


Also in Wood v. Goldvarg, 365 Pa. 92 
(1950) the Court said at pages 94 and 95: 


“Equity’s jurisdiction to protect prop- 
erty rights from damages not capable of 
monetary evaluation is here being invoked. 
It is well settled that in order to oust 
equity jurisdiction, there must be a legal 
remedy that is adequate and complete. 
* * *”” (Italics supplied) 


Monetary damages for the harm which 
the plaintiff has sustained by the violation 
of its trademark cannot adequately compen- 
sate plaintiff for a loss which may take years 
to be fully felt. Neither can the plaintiff be 
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required to jeopardize its business by refus- 
ing to deal with violators. The only remedy 
plaintiff has is to appeal to equity for 
complete and adequate relief, 


However, there is a compelling reason 
why this defense cannot be considered at 
this stage of these proceedings. The 
defendant has not raised this defense by Pre- 
liminary Objection as required by the Penn- 
sylvania Rules of Civil Procedure. Rule 
No. 1509(c) provides: 


“The objection of the existence of a full, 
complete and adequate non-statutory remedy 
at law shall be raised by preliminary 
objection. If the objection is sustained, 
the court shall certify the action to the 
law side of the court. If not so pleaded, 
the objection is waived * * *”’ (Italics 
supplied) 


Here the defendant did not file a Pre- 
liminary Objection and cannot now raise 
the question. 


[Representations by Fair Trade] 


The plaintiff has come into equity with 
clean hands. The defendant asserts that 
the plaintiff, by reason of certain representa- 
tions to the defendant, has not come into 
equity with clean hands and should be 
denied relief. The basis for this contention 
is that the plaintiff represented that it could 
not control resale prices prior to the execu- 
tion of certain agreements. The defendant 
alleges that these representations were wil- 
fully false and did induce the defendant to 
enter into these agreements. Because of 
this, the defendant is now claiming that the 
plaintiff does not have clean hands regard- 
ing the matter at issue. 


While equity will not give relief to one 
who comes into equity with unclean hands 


there are some limitations to this rule. In’ 


Comstock v. Thompson, 286 Pa. 457 (1926) 
the Court stated at page 461: 


“There are limitations to the application 
of the rule, and the maxim should not be 
applied where an inequitable result would 
be reached: 21 C. J. 175. If it appears 
that the conduct complained of was not 
wilful, but the wrongful act was com- 
mitted under an honest belief as to its 
validity, the plaintiff is not without remedy 
(Lewis’ App., 67 Pa. 153), and the same has 
been decided where the injury inflicted 
on defendant was merely the result of 
negligence (Bradley v. Jennings, 201 Pa. 
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An additional limitation was stated in 
Vercesi v. Petri, 334 Pa. (1939) at page 388: 


“* * * One of the limitations of the 
doctrine of coming into equity with 
unclean hands is that the wrong-doing of 
the plaintiff must have been in reference 
to the very matter in controversy and 
not merely remotely or indirectly con- 
nected therewith: Comstock v. Thompson, 
286 Pa. 457, 461; Delaware, Lackawanna 
& liestern R. R. Co. v. Stroudsburg, Water 
Gap & Portland Street Railway Co., 289 
Pa. 131, 138; Valley Smokeless Coal Co. 
v. Manufacturers Water Co., 302 Pa. 
ZS CoO ea 


Here the defendant has only shown that 
the plaintiff represented, if it did represent, 
that the plaintiff originally could not control 
the prices at which defendant could resell 
plaintiff's gasolines. This statement was 
entirely true and not calculated to mislead 
the defendant. It was not wilfully false nor 
was it in any sense of the word, misconduct. 
The plaintiff gave the answer demanded by 
fairness and adherence to the law. Thus 
the plaintifi’s hands are clean in this case. 


All of the requests for findings of fact 
submitted by the defendant are hereby 
affirmed with the exception of Nos. 12 and 
17, which are refused. 

All of the plaintiff’s requests for findings 
of fact, twelve in number, are hereby 


affirmed. 


Conclusions of Law 


1. The Court has jurisdiction of the parties 
and of the subject matter herein involved. 


2. Plaintiff's gasolines are marketed and 
sold in the Commonwealth of Pennsylvania 
in fair and open competition with products 
of the same general class produced by others. 


3. Plaintiff entered into an Agreement 
pursuant to the Act of June 5, 1935, P. L. 
266, 73 P. S. 7-11 as amended, with John 
L. Ritter, Jr., a retail service station dealer 
in plaintiff’s gasolines, on October 30, 1958, 
which Agreement is valid, effective and 
binding under the aforesaid Act of Assembly. 


4. Plaintiff gave defendant notice of the 
existence of Fair Trade Agreements and the 
terms thereof; accordingly defendant is 
legally obligated by virtue of the above Act 
of Assembly not to sell plaintiff's gasolines 
at prices less than the Dealer Minimum 
Resale Prices set forth in said Fair Trade 
Agreement. 
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5. Defendant’s sales of plaintiff’s gasolines 
at prices less than the Dealer Minimum 
Resale Prices were made wilfully and 
knowingly. 

6. By wilfully and knowingly advertis- 
ing, offering for sale, and selling plaintiff's 
gasolines at prices less than the Dealer 
Minimum Resale Prices, the defendant has 
been and is engaging in unfair competition 
within the meaning of the Act of 1935 
as amended, 

7. The unfair competition by the de- 
fendant has caused and is causing irrepa- 
rable injury to the plaintiff by impairing 
and destroying the value of the good will 
inherent in plaintiff's trademarked or 
branded products. 


8. Plaintiff has no adequate remedy at 
law. 

9. Defendant has not established any valid 
defense to this action. 

10. Plaintiff is entitled to a permanent 
injunction restraining the defendant and any 
person acting for or in its behalf from ad- 
vertising, offering for sale and selling plain- 
tiff’s gasolines at prices less than the Dealer 
Minimum Resale Prices stipulated in Fair 
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Trade Agreements between plaintiff and any 
of its retailers now eixsting, or as such 
Agreements may be modified, by plaintiff 
in the future when such gasolines are 
dispensed from gasoline dispensing pumps 
or other containers bearing the trademark 
or trademarks, brand or brands of the 
plaintiff, directly into the fuel supply tank 
of a motor vehicle. 


Decree 


And now: to wit, this 30th day of July, 
1960 it is hereby ordered, adjudged and 
decreed that the defendant, its agents, 
servants and employees and all other per- 
sons subject to its control and authority, be 
enjoined, perpetually hereafterward from 
advertising for sale, offering for sale, con- 
tracting for sale, or selling, directly or in- 
directly, gasolines supplied by the plaintiff 
under plaintiff's trademarks or from vend- 
ing equipment bearing plaintiff’s trademarks 
or brands at prices which are less than the 
Dealer Minimum Resale Prices now or 
hereafter stipulated by the plaintiff pursuant 
to the Fair Trade Agreements with other 
retailers in the State of Pennsylvania. 


United States v. The Watchmakers of Switzerland Information Center 


In the United States District Court for the Southern District of New York. Civ. 


96-170. Dated March 22, 1961. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Government Suit—Trial—Subpoena Duces Tecum—Documents in Foreign 
Country and Language.—A subpoena duces tecum asking for a substantial volume of 
minutes, reports and documents relating to a commission established and operating in 
Switzerland, which would require assembly, translation, and a hearing as to relevancy, 
could not be issued under Rule 45 of the Federal Rules of Civil Procedure. Although the 
government said it needed the information in order to “get a true picture” of the defense, 
and whether the challenged activities were actually governmental in nature, the burden 
on the defendants, the time that would be consumed, the extensive pre-trial discovery 
previously allowed, and the fact that the government could have discovered the existence 
of the agreement in question during those pre-trial procedures, argued against the issu- 
ance of a trial subpoena. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.500. 
For plaintiff: Mary Gardiner Jones, Dept. of Justice, New York, N. Y. 


For defendants: Goodwin, Savage, Clare -& Whitehead, New York, N. Y.. for 
Longines Wittnauer Watch Co.; Covington & Burling, Washington 5, D. C. for eauus 
Watch Co.; Fowler, Leva, Hawes & Symington, Washington 6, D. Cx and LaPorte & 
Meyers, New York 6, N. Y., for Bulova Watch Co.; Solinger, and Gordon, New York 
N. Y., Milbank, Tweed, Hope & Hadley, and Robert Perret, New York, N, Y., for athe 
Watchmakers of Switzerland Information Center Inc. 
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Memorandum 


Casuin, District Judge [In full text]: 
This is a motion by the Swiss defendants 
(FEW) to quash a subpoena duces tecum 
served by the government on Mr. George 
Matthey, Secretary, Federation Suisse des As- 
sociations de Fabricants d’Horlogerie (F. H.). 
The subpoena, issued pursuant to Rule 45 
(b) of the Federal Rules of Civil Procedure, 
commands Mr. Matthey to produce— 


“1. Minutes of each Meeting of the 
Commission Paritaire and the Mixed Com- 
mission held during the period from 1945 
through 1954. 

“2. Each report prepared by the Com- 
mission Paritaire and Mixed Commission 
in the period 1945 through 1954. 

“3, All writings relating in any way to 
the creation, organization, operation, and 
personnel of the Commission Paritaire 
and the Mixed Commission for the period 
1940 through 1954. 

“4. All regulating and other reports 
and communications issued by or received 
by the Commission Paritaire and the 
Mixed Commission during the period 1940 
through 1945. 

“5. All writings relating in any way to 
the creation, organization, operation, pur- 
pose, function and personnel of Machor 
SA for the period 1940 through 1954. 

“6, All writings relating to the estab- 
lishment, preparation, interpretation and 
application of Lists I through VIII re- 
lating to watchmaking machinery during 
the period 1934 through 1954. 

“7. The by-laws, corporate charter and 
stockholder reports and minutes of meet- 
ings of the Board of Directors and Board 
of Administration of Machor SA during 
the period 1940 through 1954. 

“8 All writings relating to all agree- 
ments and arrangements between FH, 
Ebauches SA, UBAH, The Swiss Watch 
Chamber and members of the watchmaking 
machinery manufacturers industry or any 
one or more of them relating to the manu- 
facture, sale, lease or export of watch- 
making machines including but not limited 
to all minutes, reports, drafts and other 
communications relating in any way to 
the negotiation, execution, operation, in- 
terpretation and application of Plaintiff’s 
Exhibit 544 and to all other drafts and 
versions of this Exhibit 544. 

“9 All writings relating in any way to 
the sale of watchmaking machines for 
non-horological purposes during the period 


1945-1951.” 
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It is the government’s position that the 
material is necessary to get a true picture 
ot what the defense really is and to be able 
to rebut that defense. There has been 
testimony to the effect that the restrictions 
which the plaintiff has relied on in support 
of its conspiracy charges were instituted, 
devised and almost totally governmental in 
nature. The government claims that this 
is an inaccurate portrayal and that the re- 
quested records will bear out its contention. 


The defendants support their motion to 
quash on the grounds that the items sought 
are not part of the government’s rebuttal case 
but rather bear upon the government’s case 
in chief, and that the subpoena is an at- 
tempt at discovery, which is inappropriate 
at this stage of the trial. 

The production of documents or things 
at trial is governed by Rule 45 and the test 
set forth is whether such request is unrea- 
sonable and oppressive. Rule 34 governs 
production and inspection of documents and 
things before trial. Under both rules rele- 
vancy is the test and it is unnecessary to 
establish the admissibility of the evidence. 


The complaint in this case was filed on 
October 19, 1954. Since then the Govern- 
ment has inspected a vast quantity of docu- 
ments of the defendants. The data the 
government now seeks relates to an agree- 
ment which it claims it did not know 
existed. However, the existence of this 
agreement and the other data which the 
government now seeks could have been dis- 
covered through the pre-trial discovery and 
inspection procedures provided by Rule 34. 
It is true that the government has the 
right to show any inaccuracies it can find 
in the defendants’ case; however, this does 
hot open up to the government an entire 
field of exploration on issues which have 
long been present in this case. It is also 
true that the government has the right to 
file a trial subpoena duces tecum; however, 
this right must be exercised in a reasonable 
and non-oppressive manner. 

In ruling on whether or not to quash 
the subpoena, the time and labor involved 
must be taken into consideration. It would 
take several months to compile the data 
requested which covers, in some cases, the 
years 1934 to 1954. Moreover, all the data 
requested is in Switzerland and would have 
to be translated from the French and Ger- 
man. In addition, the defendants would 
have the right to examine and be heard 
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reviewed during the past five years, * * *, 


coupled with the fact that it possessed 
the means of acquiring any additional 
material pertinent to the issues long be- 
fore and during the presentation of its 
case in chief, the court is of the opinion 
it would be unreasonable to permit the 
exhaustive search presently requested.” 


as to the materiality of the information 
submitted in response to said subpoena. 
Alt these facts bear upon the element of 
time and upon the delay in the termination 
of this trial. 

As Was said in United States v. E. I. Du 
Pont De Nemours & Co. [1953 TravE Cases 
7 67,509] (N. D. Illinois, E. D. 1953) 14 
F. R. D. 341, 345— 


“Tn view of the great mass of records 
which the government has received and 


Defendants’ motion to quash the sub- 
poena is granted. 


It is so ordered. 


[1 69,989] Johnson & Johnson v. Avenue Merchandise Corp.; Johnson & Johnson 
v. Milshap Drug Sales Corp.; Johnson & Johnson v. Rite Price Merchandise Corp.; 
Johnson & Johnson v. Deal Rite Merchandise Corp. 


In the United States District Court for the Southern District of New York. 60 
Civ. 651, 60 Civ. 747, 60 Civ. 1221, 60° Civ, 3481, respectively. Dated April 7, 1961. 


New York Fair Trade (Feld-Crawford) Act 


McGuire Amendment—Fair Trader as Retailer—Industrial v. Home Consumption 
as Test—Volume—lIf a fair trader is a “retailer,” it is within the class between which 
iair trade contracts are prohibited by the McGuire amendment, whether or not the 
parties are in competition. But in determining whether a fair trader is or is not a 
retailer, the fact that sales are made to an ultimate consumer is not determinative. 
More significant is the nature of the use by the purchaser, and the amount and frequency 
of the sales. A purchase of dressings and medical supplies by an industrial purchaser 
is part of the process of manufacture, not comparable to a purchase by a home user. 
Also, sales in minimum amounts of $50 to the industrial user (and to two hospitals 
with which the defendant retailer was not in competition and to which it would not 
normally make sales) were not like those. customarily associated with a retailer, who 
is customarily regarded as one who makes numerous sales of small amounts. Ac- 
cordingly, the manufacturer was not a “retailer” disqualified from enforcing a fair trade 
contract by the McGuire amendment. 


See Resale Price Fixing—Fair Trade, Vol. 1, ¥ 3040. 


For the plaintiff: Rogers, Hoge & Hills, New York City, George M. Chapman, 
C. Donald Mohr, of Counsel. 


For the defendants: W. Edward Woods. 
Opinion 
Bryan, District Judge [Jn full text]: 
Plaintiff, a large producer of surgical dress- 
ings, elastic products, ointments and related 
articles, sues to restrain the respective de- 


Defendants in each of these actions are 
New York corporations operating retail 
stores in New York. Jurisdiction is based 
on diversity of citizenship. (28 U. S. C. 
§ 1332.) 


fendants, who operate retail drug or variety 
stores which carry plaintiff's trademark 
products, from selling such products at less 
than established fair trade prices in viola- 
tion of the Feld-Crawford Act (New York 
General Business Law, § 369). It now 
moves for a preliminary injunction in each 
of these actions, 


Plaintiff is a New Jersey corporation 
with its principal place of business there. 


| 69,989 


All of these motions have common ques- 
tions of law and fact and by agreement 
of counsel for all parties the decision in 
the Avenue Merchandise case will deter- 
mine the other cases also. 


The facts in the Avenue Merchandise 
case are substantially undisputed. As part 
of its general marketing program plaintiff 
has numerous contracts with retailers in 
New York which obligate the retailers to 
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sell plaintiff's products at prices not lower 
than those established by the plaintiff, that 
is, its “fair trade” prices. A representative 
contract between plaintiff and Cohen, a 
retailer in Levittown, New York, is in 
the record. The defendant itself has never 
signed such an agreement. 


Under the Feld-Crawford Act non-signatory 
retailers are bound to observe retail prices 
established by contract.? 


It is not seriously disputed that defend- 
ant is selling plaintiff’s trademark products 
at less than their established prices. More- 
over, it appears that plaintiff has made 
and is continuing to make reasonable and 
diligent efforts to enforce its fair price 
structure. The dcfendant’s continued dis- 
regard for plaintiff's rights under the Feld- 
Crawiord Act is undermining plaintiff’s 
fair trade price structure and unless re- 
Strained such conduct may lead to the 
destruction of plaintiff’s fair trade system 
and the impairment of its good will. The 
relief which plaintiff seeks is for the sole 
purpose of enforcing its fair trade rights. 
The granting of a preliminary injunction 
which restrains defendant only from under- 
selling plaintiff's fair trade prices and not 
from selling plaintiff's products could im- 
pose no undue hardship on defendant. 


1 New York General Business Law, § 369-b: 

“Unfair competition defined and made action- 
able 

Wilfully and knowingly advertising, offering 
for sale or selling any commodity at less than 
the price stipulated in any contract entered into 
pursuant to the provision of section three 
hundred sixty-nine-a, whether the person so 
advertising, offering for sale or selling is or is 
not a party to such contract, is unfair competi- 
tion and is actionable at the suit of any person 
damaged thereby.”’ 

2 Numerous preliminary injunctions have been 
granted in plaintiff's favor on similar facts in 
this court. See Johnson & Johnson v. Wagon- 
feld [1960 TRADE CASES {f 69,782], 60 Civ. 
1074, July 22, 1960, Cashin, J.; Johnson v. John- 
son v. Imperial Drug Exuchange, Inc., 60 Civ. 
1067 and Johnson & Johnson v. Dumont J. P. 
Drug Corp., 60 Civ. 4116, November 15, 1960, 
Bicks, J.; Johnson & Johnson v. Park Row 
Merchandise, Inc., 60 Civ. 1392, November 23, 
1960, MacMahon, J.; Johnson & Johnson v. 
Bellmore Sales Corp., 60 Civ. 1395, November 
4, 1960, Palmieri, J.; Johnson & Johnson v. 
Charlie’s Drug & Sundries, Inc., 60 Civ. 1394, 
Johnson & Johnson v. Aaronoff Sales Corp., 
60 Civ. 1073, and Johnson & Johnson v. Cohen, 
60 Civ. 1068, December 30, 1960, McGohey, J. 

SAMOS, Sl: 

“Trusts, etc., in restraint of trade illegal: 
exception of resale price agreements; penalty. 
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Thus, it would appear that plaintiff has 
established its right to a preliminary in- 
junction, provided it is entitled to maintain 
this action.’ 


Defendant contends, however, that the 
relief must be denied because it is not per- 
mitted by the Sherman Anti-Trust Act, 
15 U. S. C. §1, 26 Stat. 209, as amended 
by the Miller-Tydings Act, 15 U. S. C. 
§1, 50 Stat. 693, and the McGuire Act, 
TSE IIS | (CMS. (66 Stats Oo2, 


The Sherman Act, as originally drawn, 
forbade resale price maintenance contracts 
such as that between plaintiff and Cohen. 
See, e.g., United States v. Bausch & Lomb 
Optical Co. [1944-1945 Trapr Cases { 57,224], 
321 U. S. 707; Dr. Miles Medical Co. v. 
John DD. Parks On SONS .C0,, 220 WS. .373: 
The Miller-Tydings Act, passed in 1937, 
amended the Sherman Act to permit such 
contracts where they were legal under state 
law, provided that they were not contracts 
‘* * * between manufacturers, or be- 
tween producers, or between wholesalers, 
or between brokers, or between factors, or 
between retailers, or between persons, firms, 
or corporations in competition with eaclr 
other.” * It did not, however, exempt from 
the Sherman Act actions brought against 
non-signers, such as that at bar, even where 


“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, 
or with foreign nations, is declared to be ille- 
gal: Provided, That nothing contained in 
sections 1-7 of this title shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale of a commodity which 
bears, or the label or container of which bears, 
the trademark, brand, or name of the producer 
or distributor of such commodity and whirh is 
in free and open competition with commodities 
of the same general class produced or distrib- 
uted by others, when contracts or agreements 
of that description are lawful as applied to 
intrastate transactions, under any statute, law, 
or public policy now or hereafter in effect in 
any State, Territory, or the District of Colum- 
bia in which such resale is to be made, or to 
which the commodity is to be transported for 
such resale, and the making of such contracts 
or agreements shall not be an unfair method of 
competition under section 45 of this title: 
Provided further, That the preceding proviso 
shall not make lawful any contract or agree- 
ment, providing for the establishment or main- 
tenance of minimum resale prices on any 
commodity herein involved, between manufac- 


turers, or between producers, or between 
wholesalers, or between brokers, or between 
factors, or between retailers, or between per- 


sons, firms, or corporations in competition with 


each other.’’ 
{| 69,989 
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such actions were authorized by state law. 
Schwegmann Bros. v. Calvert Distillers {1950- 
1951 Trape Cases § 62,823], 341 U. S. 384. 


The McGuire Act,* passed shortly after 
the Schwegmann case, did permit such ac- 
tions where authorized by state law, and 
where they were also not based on con- 
tracts “* * * between manufacturers, or 
between producers, or between wholesalers, 
or between brokers, or between factors, 
or between retailers, or between persons, 
firms, or corporations in competition with 
éach other.” 


[Sales for Consumption] 


The defendant contends that plaintiff’s 
contract with Cohen is a contract “between 
retailers” forbidden by the Sherman Act, 


and specifically excluded from the exemp-, 


gions provided by the Miller-Tydings Act 
and the McGuire Act.’ It bases this con- 
tention primarily on certain sales made by 
plaintiff in this state. 

The facts concerning these alleged ac- 
tivities are not in serious dispute. 

Plaintiff sells its products, in lots of 
$50 or more, directly to an infirmary op- 
erated by the General Electric Company 
at its Schenectady, N. Y. plant. These 
products are used by General Electric to 
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treat employees injured at the plant. The 
products are used on the premises and 
are not resold. General Electric is the 
only industrial customer of Johnson & 
Johnson in the entire state. Johnson & 
Johnson will not sell to other industrial 
accounts even though they do not resell 
its products and directs such potential cus- 
tomers to retail or wholesale outlets. It 
sells directly to General Electric only at 
General Electric’s insistence and even then, 
only in quantities of $50 or more. 

The defendant argues that these sales 
to’ General Electric in Schenectady, N. Y., 
make Johnson & Johnson a “retailer” and 
that therefore its contracts with Cohen and 
other retailers are “contracts between re- 
tailers” specifically excepted from paragraph 
(5) of the McGuire Act and are thus for- 
bidden by the Sherman Act. 


Johnson & Johnson counters by urging, 
first, that even if it is a “retailer,” it does 
not compete with the defendant and there- 
fore does not come within paragraph (5) 
of the McGuire Act and, second, that in 
any event it is not a “retailer” within the 
meaning of paragraph (5).° 

At the outset it should be noted that, 
by its terms, paragraph (5) of the McGuire 
Act refers only to contracts or agreements. 


415 U.S: €. § 45 

“Unfair methods of competition unlawful; pre- 
vention by Commission, 

“‘(a) Declaration of unlawfulness; 
prohibit unfair practices. 

(1) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices 
‘in commerce, are declared unlawful. 

“*(2) Nothing contained in this section or in 
any of the Antitrust Acts shall render unlawful 
any contracts or agreements prescribing mini- 
mum or stipulated prices, or requiring a vendee 
to enter into contracts or agreements prescrib- 
ing minimum or stipulated prices, for the resale 
of a commodity which bears, or the label or 
container of which bears, the trade-mark, brand, 
or name of the producer or distributor of such 
commodity and which is in free and open com- 
petition with commodities of the same general 
class produced or distributed by others, when 
contracts or agreements of that description are 
lawful as applied to intrastate transactions 
under any statute, law, or public policy now 
or hereafter in effect in any State, Territory, or 
the District of Columbia in which such resale 
is to be made, or to which the commodity is 
to be transported for such resale. 

“(3) Nothing contained in this section or in 
any of the Antitrust Acts shall render unlaw- 
ful the exercise or the enforcement of any 
right or right of action created by any statute, 
law, or public policy now or hereafter in ef- 
fect in any State, Territory, or the District of 
Columbia, which in substance provides that 
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power to 


willfully and knowingly advertising, offering 
for sale, or selling any commodity at less than 
the price or prices prescribed in such contracts 
or agreements whether the person so advertis- 
ing, offering for sale, or selling is or is not a 
party to such a contract or agreement, is 
unfair competition and is actionable at the 
suit of any person damaged thereby. 

““(4) Neither the making of contracts or 
agreements as described in paragraph (2) of 
this subsection, nor the exercise or enforcement 
of any right or right of action as described in 
paragraph (3) of this subsection shall constitute 
an unlawful burden or restraint upon, or inter- 
ference with, commerce. 

““(5) Nothing contained in paragraph (2) of 
this subsection shall make lawful contracts or 
agreements providing for the establishment or 
maintenance of minimum or stipulated resale 
prices on any commodity referred to in para- 
graph (2) of this subsection, between manu- 
facturers, or between producers, or between 
wholesalers, or between brokers, or between 
factors, or between retailers, or between per- 
sons, firms, or corporations in competition with 
each other.’’ 

>See, also, New York General Business Law, 
§ 369-c. 

6 For purposes of this discussion I shall as- 
sume, as both parties do, that the commerce 
here involved is interstate and hence governed 
by the Sherman Act, the Miller-Tydings Act 
and the McGuire Act where those statutes are 
applicable. 
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The only contract or agreement before me 
here is the one with Cohen, the Levittown 
retailer, Whether plaintiff competes with 
Cohen is at least as relevant as whether 
it competes with defendant. Cohen oper- 
ates a retail drug store in Levittown, N. Y.; 
the defendant operates a store in New York 
City; the General Electric infirmary, claimed 
to be an ultimate consumer, is in Schenect- 
ady, N. Y., several hundred miles away 
in an entirely different trading area. It 
is plain that neither Cohen nor the defend- 
ant compete with Johnson. & Johnson for 
the sales to General Electric’s Schenectady 
plant. 


[Necessity for Competition] 


However, it is by no means clear that 
if Johnson & Johnson is a “retailer,” it 
need be in competition with Cohen or the 
defendant in order to come within the orbit 
of paragraph (5). Stated another way, 
the issue is whether paragraph (5) refers 
to all “retailers,” or ‘only ~to’ “retailers 
* * * in competition with each other.” 
Plaintiff reads the statutory phrase “in 
competition with each other’ to modify 
the term “retailer.” Defendant contends 
that the phrase merely modifies “persons, 
firms, or corporations,” and that it is 
immaterial whether the retailers involved are 
or are not in competition with each other. 


As a matter of grammar, either inter- 
pretation is arguable. See Note, Fair Trade 
Agreements Between Competitors, 1 CCH 
Trade Regulation Reporter § 3100, where 
the ambiguity of the statutory language 
is acknowledged. Also, compare Johnson 
& Johnson v. Janel Sales [1961 TRADE CASES 
169033] De © Sau NAY. —— =F. sSupp: 
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—, and Esso v. Secatore’s, Inc. [1957 TRAvE 
Cases {| 68,746], 1 Cir., 246 F. 2d 17, 24, 
cert. den. 355 U. S. 834, holding that com- 
petition is immaterial as long as the parties 
to the stipulated resale price contract are 
both in the same category, e.g., both re- 
tailers, with Johnson & Johnson v. Apollo 
Sales, Inc. [1961 Trape Cases { 69,919], 
D, CS. DIN. Y2 60"Civ.’ 4420,’ memo- 
randum decision February 1, 1961, which 
held that parties in the same category were 
exempted unless they were in competition 
with one another, 


In my view the sentence should be con- 
strued to mean that if the parties are both 
in one of the specific categories listed, that 
is to say, are both manufacturers, both pro- 
ducers, both wholesalers, both brokers, both 
factors, or both retailers, the question of 
whether or not they are in competition is 
immaterial and actions based cn contracts 
between them do not fall within the statu- 
tory exemption.. This view is supported by 
an examination of the legislative history of 
the McGuire Act: 


[Congressional Intent] 


Paragraph (5) of the McGuire Act uses 
language identical in every respect to the 
language used in the same connection in the 
Miller-Tydings Act. Because of this, scant 
attention was given to paragraph (5), when 
the McGuire Act was considered, and Con- 
gress devoted itself almost entirely to the 
more controversial part of the Act—the 
non-signer provision. What mention is made 
of paragraph (5) in the debates on the Mc- 
Guire Act seems on the surface to support 
plaintiff's construction.” However, Con- 
gress was absorbed in the non-signer pro- 


7See the following excerpts from Debates on 
H. R. 5767, 82nd Cong., 2d Sess., 1952. 

“Mr. Madden: * * * However, the bill would 
not make legal such contracts between manu- 
facturers, producers, and certain other specified 
persons in competition with each other * * *.”’ 
98 Cong. Rec. 4896. 

‘Mr. Dolliver: * * * In terms of its practical 
effects, vertical resale price maintenance through 
the State fair-trade laws has had a salutary 
effect upon the economy. This is the exact op- 
posite of the destructive consequences of hori- 
zontal price-fixing. Indeed, the antitrust pro- 
hibition against horizontal price fixing, as a 
means of fostering monopolies and thereby re- 
stricting full and open competition, is specifi- 
cally continued by every State fair-trade act, 
by the Miller-Tydings Act and by the McGuire 
bill, H. R. 5767. The latter measure now be- 
fore this House, contains in this connection the 


following provision: 
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‘“(5) Nothing contained in paragraph (2) of 
this subsection shall make lawful contracts or 
agreements providing for. the establishment or 
maintenance of minimum or stipulated resale 
prices on any commodity referred to in para- 
graph (2) of this subsection, between manu- 
facturers, or between producers, or between 
wholesalers, or between brokers, or between 
factors, or between retailers, or between per- 
sons, firms or corporations in competition with 
each other.’’ 

Horizontal price fixing by agreements be- 
tween competitors is prohibited because it 
stifles and restricts free and open competition 
and invariably results in the creation and 
growth of monopolies.’’ 98 Cong. Rec. 4902. 

“Mr, Hill: * * * As for the possibility of 
wholesalers agreeing to establish a uniform 
price in their respective contracts, both the 
Federal antitrust laws and the State fair-trade 
acts specifically prohibit any such agreement 
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visions of the McGuire Act and showed 
little, if any, concern about the language or 
effect of paragraph (5). The remarks 
quoted in the footnote were made almost 
parenthetically and are not controlling on 
the question. 


Far more illuminating are the debates on 
the Miller-Tydings Act from which the 
identical language and punctuation in the 
McGuire Act was taken. By adapting such 
identical language and punctuation Con- 
gress must have intended the same meaning 
to follow. Indeed, the McGuire Act is an 
amendment of the Miller-Tydings Act al- 
though it took the form of an amendment 
to the Federal Trade Commission Act. 
Logically speaking, the McGuire Act might 
have adopted by reference the language of 
the Miller-Tydings Act pertaining to con-~ 
tracts between wholesalers, producers, re- 
tailers, etc. (See generally, 98 Cong. Rec. 
4899.) Instead the McGuire Act merely 
repeated such language. 


Thus, the meaning of which Congress in- 
tended this language to have in the Miller- 
Tydings Act is controlling here. The 
proviso in question was introduced by Sen- 
ator Tydings as an amendment to the 
Miller-Tydings bill, after it had already 
passed the House. (See 81 Cong. Rec. 
7487.) Consequently neither the Committee 
Reports nor the House Debates can shed 
any light on this provision. The Senate 
Debates, however, are illuminating and re- 
solve any doubts on the subject. 


The proviso was added to the bill from 
the floor by Senator Tydings during the 
Senate Debate. Senator Schwellenbach in- 
quired about the meaning of the amendment 
and the following exchange took place: 


“Schwellenbach: Will the Senator ex- 
plain just what the amendment does as 
compared to what is in the bill.” 


“Tydings: * * * The amendment [para- 
graph (5)] provides that nothing in this 
particular provision shall permit manufac- 
turers to combine with manufacturers, 
wholesalers with wholesalers, factors with 
factors, or retailers with retailers. That is 
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made absolutely certain. I do not think 
it was necessary, but I was glad to put 
into place the matter beyond the peradven- 
ture of a doubt.” 81 Cong. Rec. 7496. 


Senator Tydings did not suggest that the 
amendment would permit manufacturers to 
combine with manufacturers, wholesalers 
with wholesalers, or retailers with retailers, 
if only they did not compete. On the con- 
trary, he emphasized that it was “absolutely 
certain” that “nothing’—neither lack of com- 
petition, nor any other circumstance—would 
permit them to combine. 


‘At other points in the debate Senator 
Tydings was equally unequivocal. Only a 
page earlier he stated: 


“There is not a line in the amendment 
which would permit manufacturers to 
combine with other manufacturers, whole- 
salers with other wholesalers, or retailers 
with other retailers.” 81 Cong. Rec. 7495. 

Yet a third time he restated his understanding 
of the meaning of his own amendment : 

“We are trying to decentralize fair trade 
practices rather than to have the matter 
dealt with under the old N. R. A. which 
tried to put one blanket over the entire 
country, and which, in my judgment al- 
lowed manufacturers to combine with 
other manufacturers, wholesalers with 
wholesalers, and retailers with retailers. 
Under the pending amendment it is illegal 
for manufacturers to combine, wholesalers 


to combine, or retailers to combine.” 81 
Cong. Rec. 7496. 


These explanations made by the author of 
the amendment and focused directly on the 
problem at bar, are most persuasive. Schweg- 
mann Bros. v. Calvert Distillers Corp. {1950- 
1951 TrapeE Cases { 62,823], 341 U. S. 384, 
394-95. Not only are they the most authorita- 
tive guides to the meaning of paragraph (5) 
of the Miller-Tydings Act, they seem to be 
the only guides. The McGuire Act, using 
identical language, in an identical context, 
must be given the same meaning. 


Hence, I hold that in order for a retailer 
to fall within the ambit of paragraph (5) of 
the McGuire Act it is unnecessary for him 
to be in competition with another retailer.® 


Such agreements would constitute collusion of a 
horizontal nature among competitors and are 
barred both by the Federal and State statutes 
involved.’’ 98 Cong. Rec. 4907. 

“Mr. Patman: * * * Horizontal price fixing 
is essentially an agreement among those who 
are on the same level in the distributive proc- 
ess, be they manufacturers or distributors, not 
to compete. Vertical resale price maintenance 
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takes place between a manufacturer and his 
distributors, who are not on the same level in 
the distributive process and thus, of course, 
are not competitors.’’ 98 Cong. Rec. 4951. 

’New York General Business Law, § 369-¢ 
reads as follows: ‘‘This article shall not apply 
to any contract or agreement between producers 
or between wholesalers or between retailers as 
to sale or resale prices.’’ 
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While Section 369-c seems by its terms 
similarly to restrict resale price maintenance 
contracts, the New York courts have ap- 
parently held that retailers who have 
contracts with other retailers may avail 
themselves of the remedies provided by the 
statute unless they are in competition with 
those with whom they have contracted. 
See, e.g., Revlon, Inc. v. Wagonfeld [1959 
TRADE Cases { 69,353], New York Sup. Ct., 
19 Misc. 2d 546, aff’d as modified 1st Dept., 
11 A. D. 2d 1008; Revlon, Inc. v. Janel Sales 
Corp. |1960 Trape CAsEs § 69,602], New 
York Sup. Ct., 198 N. Y. Supp. 2d 59. The 
construction of the New York statute by the 
New York courts cannot affect the case at 
bar since, as I have held, Congress has not 
exempted any contracts between retailers 
from the operation of the antitrust laws, 
whether or not they are in competition. 
The sole question then is whether Johnson 
& Johnson is a “retailer,” within the mean- 
ing of paragraph (5) of the McGuire Act. 


[Status as Retailer] 


Neither the legislative history of the Mc- 
Guire Act, nor of the Miller-Tydings Act 
throws any light on the meaning of the word 
“retailer” as used in the McGuire Act. It 
seems to have been assumed that “a retailer 
is a retailer is a retailer’, Undoubtedly, 
Congress meant the word to have its “normal 
and customary meaning”, Schwegmann Bros. 
v. Calvert Corp., supra, but its “normal and 
customary meaning” is not free from doubt. 


The defendant argues that in selling to 
General Electric plaintiff is selling to an 
“ultimate consumer.” It then concludes 
that sales of goods in minimum quantities 
of $50 to a single “ultimate consumer” makes 
Johnson & Johnson a retailer. 


It seems to me that it is at least highly 
doubtful that General Electric can be con- 
sidered an “ultimate consumer” of plaintiff’s 
products. But even if General Electric is 
an ultimate consumer, in my view the sale 
of bandages and similar products, in min- 
imum quantities of $50, to a single ultimate 
consumer, does not make Johnson & John- 
son a retailer within the meaning of para- 
graph (5) of the McGuire Act. 

In Roland Electrical Co. v. Walling, 326 
U. S. 657, the Supreme Court had occasion 
to determine the meaning of the phrase 
“retail or service establishment” as that 
word is used in the Fair Labor Standards 
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Act. In that case Roland sold motors 
which were not purchased for resale, but 
were to be used or “ultimately consumed” 
by Roland’s customers. Roland argued that 
it was therefore a retailer because it was 
selling to “ultimate consumers.” The Su- 
preme Court unanimously rejected this 
argument and held that the commercial and 
industrial concerns to whom Roland sold 
could not legitimately be considered ‘re- 
tail customers”. (326 U. S. at p. 678). 


[industrial v. Home Consumption] 


In the case at bar defendant makes the 
argument which was unanimously rejected 
by the Supreme Court in the Roland case. 
Goods and supplies purchased by General 
Electric are not “ultimately consumed” by 
General Electric but go into the process by 
which the products which it eventually sells 
are manufactured. Thus the bandages and 
similar surgical supplies bought by General 
Electric are merely part of the cost of 
manufacturing electrical appliances and nu- 
merous other General Electric products. 
The Supreme Court in the Roland case 
recognized this crucial difference between 
home or personal consumption, and con- 
sumption for business or industrial purposes. 
It unanimously and unequivocally held that 
sales to industrial concerns cannot be con- 
sidered retail sales as that term is understood 
by businessmen, economists, or the general 
public. See authorities relied on at 326 
U. S. 674-75. See, also, The Upjohn Co. v. 
Ennead OG? COs hve, IOs (Ese 1D ING Ne, 
1959 CCH Trane Cases J 69,362. 


[Volume of Sales] 


Even if General Electric could be con- 
sidered an ultimate consumer it does not 
follow that sales of $50 or more to one 
ultimate consumer make Johnson & Johnson 
a retailer. “One swallow maketh not sum- 
mer’, nor does one ultimate consumer make 
a retailer. Indeed, the standard dictionaries, 
both legal and general, consider the primary 
characteristic of a retailer to be the business 
of selling goods in small quantities. The 
fact that a retailer sells to “ultimate con- 
sumers” is considered purely incidental. See, 
e.g., Black, Law Dictionary, (4 ed. 1951); 
Bouvier, Law Dictionary (8 ed. 1914); Web- 
ster, New International Dictionary, Unabridged 
(2 ed. 1957); Shorter Oxford English Diction- 
ary (3 ed. 1955). Johnson & Johnson is not 
engaged in this kind of business. 
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The fact that it also sells to two upstate 
hospitals in similar quantities and under 
comparable circumstances does not make it 
a retailer either. It may be noted in this 
connection that the defendant makes no 
claim that it sells or could sell to these 
hospitals. 


Defendant contends that United States v. 
McKesson & Robbins [1956 Trape Cases 
1 68,368], 351 U. S. 305, requires a different 
conclusion. There the Government attacked 
fair trade contracts as being “contracts be- 
tween wholesalers” which violated the anti- 
trust laws. McKesson & Robbins contended 
that it could not be considered a wholesaler 
within the meaning of paragraph (5) of the 
McGuire Act because it was also a manufac- 
turer. The Supreme Court held that since 
McKesson was the largest drug wholesaler 
in the country, and directly competed with 


numerous other drug wholesalers, it could 


not escape the consequences of being a 
wholesaler merely because it also had a 
manufacturing division. Plainly the Mc- 
Kesson case is not apposite here, 
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J therefore hold that Johnson & Johnson 
is not a retailer within the meaning of para- 
graph (5) of the McGuire Act. It there- 
fore comes within the exemption from the 
Sherman Act granted by the McGuire Act 
and may maintain this action. 


Plaintiff has established its right to a 
preliminary injunction since the defendant’s 
acts are in clear violation of Section 369-b 
of the New York General Business Law, 
and unless restrained pending trial will 
result in irreparable injury to the plaintiff 
and may lead to the destruction of its fair 
trade structure and the impairment of its 
good will. Plaintiff's motion for a prelim- 
inary injunction in each of these actions is 
granted. 

The foregoing constitute my findings of 
fact and conclusions of law pursuant to Rule 
52(a), F. R. C. P. Plaintiff will post secur- 
ity of $500 in each of the pending actions, 
pursuant to Rule 65(c), F. R. C. P., asa 
condition of the grant of injunctive relief. 


Settle order on notice conforming to Rule 
OSC) Re Gere. 


[f 69,990] City of Thibodaux v. Louisiana Power & Light Co. 


In the Louisiana Court of Appeal for the First Circuit. 


19, 1960. 


No. 5121. Decided December 


Appeal from the Seventeenth Judicial District Court, Parish of LaFourche, State of 


Louisiana, YAarrut, Judge Ad Hoc. 


Louisiana Antitrust Law 


Application to State or Local Government Bodies—Expropriation of Utility—In up- 
holding an expropriation of utility properties within the town of Thibodaux, by the town, 
the court held that the monopoly provisions of the state Constitution, Art. 19, Sec. 14 
apply to combinations of private corporations, not to the expropriation of utility properties 


by a municipality. 


See Combinations and Conspiracies, Vol. 1, J 2377. 


For the plaintiff: Theo Cangelosi, Baton Rouge, La., and Remy Chiasson, Thibodaux, La. 
For the defendant: Monroe & Lemann, and A. P. Carter, New Orleans, La., and 


Donald Peltier, Thibodaux, La. 


Before Etiis, Lorrincer, HEercrt, LANpry & Jones, Judges. 


Exuis, J. [Excerpts]: Appellant has ap- 
pealed from a judgment rendered by the 
Seventeenth Judicial District Court signed 
on December 23, 1959, in favor of the City 
of Thibodaux in its action for a declaratory 
judgment as to its right to expropriate “all 
of defendant’s electric distribution system 
located within the city of Thibodaux, as 
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described in the detailed statement of prop- 
erty attached hereto, which said statement 
is made a part hereof, and is marked ‘Ex- 
hibit D’ for identification, together with any 
and all rights and privileges defendant may 
have to operate an electric distribution sys- 
tem within the said City... .” under and 
by virtue of the provisions of Act 111 of 
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1900, now LSA-R. S, 19:101-107, inclusive, 
and Louisiana Revised Statutes of 1950, 
Title 13, Sections 4231-4246. 


On February 4, 1957, the city filed a peti- 
tion for expropriation under the authority 
of LSA-R. S. 19:101 et seg. in the Seventeenth 
Judicial District Court, which was timely 
removed by the appellant to the United 
States District Court for the Eastern Dis- 
trict of Louisiana, New Orleans Division. 
A hearing was held by the United States 
District Court, and, based mainly upon the 
fact that “no authoritative interpretation of 
the statute, (Act 111 of 1900, LSA-R. S. 
19:101 et seq.) has ever been made by the 
Louisiana courts ”’ all proceedings 
were stayed in the case until an interpreta- 
tion had been obtained from the Supreme 
Court of Louisiana. See City of Thibodaux 
v. Louisiana Power & Light Company, 153 F. 
Supp. 515. 


An appeal was taken to the United States 
Court of Appeal for the Fifth Circuit which 
reversed the District Court but the United 
States Supreme Court granted certiorari 
and the judgment of the District Court was 
affirmed and the city was directed to bring 
a-declaratory judgment action to obtain a 
declaration of its right to expropriate un- 
der the law. Louisiana Power & Light Com- 
pany v. City of Thibodaux, 360 VU. Ss 25079) 
S. Ct. 1070. Accordingly the city brought 
this declaratory judgment action on August 
7, 1959. Some exceptions were filed which 
have passed out of the case and after answer 
filed by the appellant the case was duly 
tried and resulted in a judgment for the 
plaintiff-appellee, granting the right to the 
City of Thibodaux to expropriate in ac- 
cordance with its prayer. Hence this appeal. 


The plaintiff owns and operates electrical, 
gas and water plants within its municipal 
boundaries in order to serve the inhabitants 
therein, and in 1954 it annexed additional 
territory, or extended its limits, and there- 
upon extended its gas and water systems 
into this new area. Prior to the extension 
of its limits in 1954, the Louisiana Power 
and Light Company had been operating 
therein under a franchise from the Police 
Jury of the Parish of Lafourche. The plain- 
tiff desired to furnish electricity to the in- 
habitants in the extended limits of the City, 
and in order to do so first attempted to 
acquire the facilities of the appellant within 
the extended limits * * * and upon its 
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failure, the plaintiff instituted these expro- 
priation proceedings. 

* OK Ox 

The plaintiff rests its case upon the * * * 
statutes of the State of Louisiana and its 
rebuttal or answer to the legal defenses 
made by the appellant in resisting its right 
to expropriate under the authority of the 
* * * statutes. We shall, therefore, pro- 
ceed to consider the defenses of the appellant 
upon which it relies to defeat the apparent 
right of the plaintiff to expropriate its fa- 
cilities within the extended limits of the City. 

Kk Ok 

Appellant then puts forth its contention 
“4” to the effect that this expropriation 
seeks to create a prohibitive monopoly con- 
trary to Article 19, Section 14 of the Louisi- 
ana Constitution. Since the city already 
provides a gas service and is seeking to 
expropriate the company’s electric facilities 
and any and all rights and privileges it may. 
have to expropriate the same withour the 
city, all evidence is that the city is seeking 
to establish a monopoly in that it will have 
the ability to restrain trade in the electrical 
and gas utility business in the city if it is 
successful, It argues: “But if the city is 
permitted to succeed in this action, then 
One Owner will operate and exclusively con- 
trol all gas and electric service in the City, 
as it pleases, subject to no regulation . or 
supervision by any regulatory body, Trade 
is restricted. Monopoly is effected.” (Ital- 


ics added.) 
* Ok x 


_We now come to the appellant’s conten- 
tion that the expropriation seeks to create 
a prohibitive monopoly as contained in 
Louisiana Constitution, Article 19, Section 
14, which is as follows: 

Monopolies, Trusts, combinations or con- 
spiracies in restraint of trade. 

“Section 14. It shall be unlawful for per- 
sons or corporations, or their legal repre- 
sentatives, to combine or conspire together, 
or to unite or pool their interests for the 
purpose of forcing up or down the price of 
any agricultural or manufactured product 
or article of necessity, for speculative pur- 
poses, and all combinations, trusts or con- 
spiracies in restraint of trade, commerce or 
business, as well as all monopolies or com- 
binations to monopolize trade, commerce or 
business, are hereby prohibited in the State 
of Louisiana, and it shall be the duty of the 
Attorney General, of his own motion, or 
any District Attorney of the State when so 
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directed by the Governor or the Attorney 
General, to enforce this provision, by the 
injunction or other legal proceedings, in the 
name of the State of Louisiana, and par- 
ticularly by suits for the forfeiture of the 
charters of offending corporations, incor- 
porated under the laws of the State of 
Louisiana, and for the ouster from the State 
of foreign corporations. Provided, however, 
that nothing herein contained shall prevent 
the Legislature from providing additional 
remedies for the enforcement of this Sec- 
tion. (As amended Act 1936, No. 318, 
adopted Nov. 3, 1936.)” 

' The District Judge held that: “A mere 
reading of these provisions made clear their 
intent to prevent the harmful combination 
of private corporations against the public 


interest, rather than to prohibit’ expropria- . 
tion by a public body, of utility properties. 


solely within its own municipal limits.” 


(Italics added.) 


[Ferry-License Restrictions as Precedent] 


In support of its contention made in its 
brief that the lower.court was in “extreme 
error’ in the above holding, the appellant 
cites the case of McNeely v. Mayor and 
Board of Aldermen of Town of Vidalia, 6 F. 
2d 21, 47 Sup. Ct. 758. 


This was a suit to restrain the town of 
Vidalia, Louisiana, from unwarrantedly in- 
terfering with the operation by McNeely 
of a public ferry from that town across the 
Mississippi River to Natchez, Mississippi. 
It appeared that McNeely, a citizen-resi- 
dent of Mississippi, had been operating a 
public ferry from Vidalia across the Missis- 
sippi River to Natchez and from Natchez to 
Vidalia for more than twenty years. He 
had three boats in the service and had float- 
ing steel docks and other equipment at both 
Vidalia and Natchez which the used in mak- 
ing landings and in receiving and discharg- 
ing passengers and freight. At Vidalia the 
floating docks and landing equipment had 
been moored ‘and maintained at and near 
the foot of Concordia Street, which was 
designated by the town as the landing place 
for his ferry when he began operating it. 
His boats had been duly inspected, enrolled 
and licensed under the navigation laws of 
the United. States, and were manned and 
operating conformably to the requirements 
of those laws. McNeely had been operating 
his ferry under licenses granted by Vidalia 
and Natchez but the licenses had been ter- 
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minated. Vidalia adopted an ordinance specially 
granting the City of Natchez and its as- 
signs a license to operate a public ferry 
from Vidalia to Natchez and return for a 
period of ten years, on stated terms whereby 
the licensee was to have the use of all streets 
and public places on the river side of the 
levee at Vidalia for a landing place and ap- 
proaches, for which it was to pay $1000.00 
per year during the life of the license, and 
was to have a preference right to receive, 
without further payment, any license which 
Vidalia might conclude to give for another 
ferry to Natchez. The license granted to 
the City of Natchez was transferred by it 
to the Royal Route Company, a corpora- 
tion. Vidalia recognized the transfer and 
then adopted a further ordinance designat- 
ing for such assignee the same landing place 
at the foot of Concordia Street which it 
theretofore had designated for McNeely and 
which he was still using. This ordinance 
forbade anyone other than the assignee to 
moor, tie, anchor, or keep any craft or ob- 
ject of any kind in the river within 150 feet 
of that landing place, and imposed a sub- 
stantial penalty for every violation of that 
provision, and directed the mayor and 
marshall of the town to remove immediately 
any offending craft or object found within 
such limits. No provision of any kind was 
made for another landing place for Mc- 
Neely or for the further operation of his 
ferry, or for the operation of any ferry other 
than that of such assignee. 


McNeely, believing that Vidalia had ex- 
ceeded its power in the premises, continued 
to operate his ferry, whereupon the town 
proceeded to arrest and punish him under 
the provision just described. He then 
brought this suit charging in the complaint 
that the ordinances and action of the town 
constituted such an interference with inter- 
state commerce as is forbidden to a state 
and its agencies by the commerce clause of 
the Constitution of the United States. The 
District Court, while recognizing that, in the 
absence of controlling congressional legisla- 
tion, the town possesses a substantial power 
of regulation in respect of the operation of 
such a ferry, was of the opinion that its 
action in this instance was in excess of its 
power, and therefore that the complainant 
was entitled to an injunction, It was also 
of the opinion that the river bank from the 
levee to the water, although belonging to 
the owner of the adjacent land, is under the 
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law of the State subject to a servitude per- 
mitting its use for various public purposes 
including that of using it as a place of land- 
ing for ferry boats and for receiving and 
discharging passengers and freight carried 
thereon, and that, while the designation of 
landing places as between competing fer- 
ries is a matter ordinarily resting with local 
municipal authorities, Vidalia’s discrimina- 
tory action toward McNeely had been such 
as to justify the court in making the desig- 
nation. It accordingly designated for the 
assignee company 300 feet of the bank and 
water frontage beginning at a certain point 
on the north line of Concordia Street and 
extending thence upstream and confined 
McNeely to the portion beginning ten feet 
south of the south line of the street and 
extending thence downstream. 


The Town of Vidalia, in the Supreme 
Court, renewed the contention, made below, 
that consistently with the commerce clause, 
it could grant or withhold a license to oper- 
ate such a ferry, guided only by its judg- 
ment of what is in keeping with the public 
interest, and may prohibit the operation of 
such a ferry without a license from it. The 
Town of Vidalia advanced the argument in 
support of this contention that, if local au- 
thorities may not control ferriage over 
boundary streams like the Mississippi by 
granting or withholding license, the ferriage 
would be subject to no restrictions and the 
public may suffer from extortionate rates 
and an absence of provisions for safe car- 
riage, because of the nature of the business 
and the varying local conditions made it 
impracticable for Congress to prescribe ef- 
fective general regulations. 


In answering this argument of the Town 
of Vidalia, the Supreme Court of the United 
States said: 


“We think the argument confuses power 
to license, and therefore to exclude from 
the business, the power to regulate it, and 
also that the contention is unsound. * * * 

“But, while holding that such interstate 
transportation is subject to congressional 
regulation, this court always has recog- 
nized that ferries operated across boun- 
dary waters between states simply as a 
means of transit from shore to shore 
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should be deemed instruments of local 
convenience, and subject to local regula- 
tion, to the extent that, in the absence of 
congressional action, each state may act 
with respect to the ferriage from its shore. 
* OK OK 

“But the court was careful to indicate 
that the decision was not intended to 
give any sanction to ‘prohibitory or dis- 
criminatory requirements, or burdensome 
exactions,’ interfering with ‘the guaran- 
teed freedom of interstate intercourse.” 
HS G3 6 


“The action of the town in this case 
is on the same plane. The complainant, 
according to the record, has full capacity 
to operate, and is operating, a serviceable 
ferry over the Mississippi and the town is 
attempting to exclude his ferry on the 
ground that he is operating it without 2 
local license. The question is not whether 
the town may fix reasonable rates ap- 
plicable to ferriage from its river front or 
may prescribe reasonable regulations cal- 
culated to secure safety and convenience 
in the conduct of the business, but whether 
it may make its consent and license a 
condition precedent to a right to engage 
therein. This we hold it may not do.” 


[Conclusion] 


We do not think this case is apposite or 
controlling of the case at bar. This case 
stands for the proposition that the town 
could not interfere with the “guarantee of 
interstate intercourse” through local regu- 
lations. 

The possibility that the municipality might 
charge higher rates than the former owner 
and operator of the utilities is not restrictive 
of the municipality’s power to expropriate. 
The question of exorbitant or illegal rates 
would address itself to the Commission and 
the courts. We agree with the District 
Judge that Article 19, Section 14 of the 
|Louisiana Constitution is not applicable to 
the question before the court, wtz., the right 
of the municipality to expropriate under the 
facts and law. 

* Ok Ok 


For the reasons assigned, judgment of 
the District Court is affirmed. 
Affirmed. 
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[69,991] Climatic Air Distributors of South Texas v. Climatic Air Sales, Inc. 


In the Texas Supreme Court. Appeal from the District Court of Appeals, Sixth 
District. No. A-7939, April 19, 1961. Reversed. 


Texas Antitrust Laws 


Exclusive Agency—Distributor for Specific Territory—Effect of Contract.—A letter 
contract naming a distributor for a specific territory, agreeing that “all inquiries and 
orders” for the territory would be turned over to the distributor, and agreeing to “refrain 
from appointing other distributors in the area... during the term of” the contract, created 
an exclusive agency in violation of Art. 7426, Title 126, T. C. R. S. It was therefore void 
and unenforceable by the manufacturer. Particularly in view of the form of the contract, 
a letter agreement, neither the use of the word “we” in reference to the manufacturer, 
nor the references to “orders” or “other distributors” (which the manufacturer contended 
could imply the existence of previously named distributors), created ambiguities in the 


contract which would avoid a summary judgment. 
See Combinations and Conspiracies, Vol. 1, { 2321.46. 


For the petitioners: Barrow, Bland & Rehmet, Houston, Texas, and Spruiell, Lowry, 


Potter, Lasater & Guinn, Tyler, Texas. 


For the respondent: Goodwin & Gavin, Tyler, Texas. 


Reversing 1960 Trade Cases { 69,741. 


GREENHILL, Associate Justice [In full text] : 
This suit involves the Texas antitrust sta- 
tutes. It was brought by Climatic Air 
Sales, Inc., herein called the manufacturer, 
to recover the purchase price of automobile 
air-conditioning units sold by it to Climatic 
Air Distributors, owned by Bland and Wil- 
son, herein called Bland. Bland filed a 
motion for summary judgment alleging that 
the contract was void because it violated 
the Texas antitrust laws. He also filed a 
cross action alleging a breach of contract 
by the manufacturer. The trial court sus- 
tained Bland’s motion for summary judg- 
ment, and Bland dismissed his cross action. 
That judgment was reversed by the Court 
of Civil Appeals on the grounds that the 
contract was ambiguous and that issues of 
fact were raised as to whether the contract 
violated the antitrust statutes [1960 TRADE 
Cases [69,741], 336 S. W. 2d 461. We 
think the trial court correctly held that the 
agreement does violate the antitrust laws, 
and hence we reverse the judgment of the 
Court of Civil Appeals and affirm that of 
the trial court. 


[Contract Terms] 


These are the facts: 


The manufacturer and Bland entered into 
a written agreement whereby: 


1. Bland agreed to act as distributor of 
the manufacturer’s air-conditioning units “in 
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the following counties of the State of Texas,” 
naming them. 

2. Bland would use his best efforts to 
promote the sale of the manufacturer’s units 
“throughout the territory,” and the manufac- 
turer agreed to assist by furnishing ma- 
terials which were available for advertising. 

3. The agreement was to remain in force 
for three years. But if Bland failed to sell 
400 units in Corpus Christi, Austin and San 
Antonio during the first year, then the 
manufacturer had the right to cancel the 
agreement “as to these areas.” The coun- 
ties to be released are set out. 

4. “J. W. Durrett, individually, and as 
Executive Officer of the company handling 
Climatic Air [the manufacturer] agrees to 
turn over to Bland ... all inquiries and 
orders for the above described area received 
for Climatic Air and that we will refrain from 
appointing other distributors in the area here- 
imabove set out during the term of this con- 
tract.’ (Emphasis ours.) 

5. The terms of sale were that “you [re- 
ferring to Bland] will remit to Climatic Air 
upon receipt of units cash less 2% if paid 
at the time of delivery to you.” 

6. “It is further understood ... that any 
defective parts ... may be returned by you 
[Bland] for credit . .. You [Bland] shall 
pay the freight one way and Climatic Air 
will pay the freight the other way.” 
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[Defense—S tatutory Provisions] 


The suit filed by the manufacturer alleged 
the delivery to Bland of units for which 
Bland had not paid. It was filed in the 
form of an action on a sworn account. The 
petition alleges a sale, not an “exclusive 
agency.” Bland answered that the contract 
was void because it violated the antitrust 
laws. He filed a copy of the contract with 
his motion for summary judgment. He also 
Aled, in the alternative, a cross action in 
which he alleged that the manufacturer had 
breached the contract in that it had sold 
units to others in the area. He alleged that 
the manufacturer had sold identical units to 
others in the area under a different brand 
name; that because of this competition in 
violation of the agreement, Bland had lost 
the sales of many units and had been forced 
to reduce the “suggested retail price” on the 
units which he did sell. He contended that 
he had been damaged in an amount greater 
than the amount for which the manufacturer 
sued him. As stated, the trial court sus- 
tained Bland’s motion for summary judg- 
ment, denying the manufacturer a recovery 
because the statute says, “Any contract or 
agreement in violation of any provision of 
this subdivision [the antitrust laws] shall be 
absolutely void and not enforcible either in 
law or in equity.”? 

The portion of the antitrust laws which 
are here involved reads: 


“Art. 7426. ‘Trusts’ 

“A ‘trust’ is a combination of capital, 
skill or acts by two or more persons, firms, 
corporations or associations of persons, 
or either two or more of them for either, 
any or all of the following purposes: 


1 Article 7437. All statutes referred to are 
from Vernon’s Texas Civil Statutes Annotated. 

2Included as a basis for the opinion in the 
Grand Prize case were these cases: 

Anheuser-Busch Brewing Ass’n v. Houck, 88 
Tex. 184, 30S. W. 869, at 870: 

“The contract between the brewing company 
and Houck & Dieter bound the company to sell 
to the latter, and to sell to no other dealer 
‘in. the city of El Paso. .It is clear, we think, 
that these stipulations were well calculated to 
aid Houck & Dieter and their associates in ef- 
fecting the purpose of the unlawful combina- 
tion. They gave the ‘combination a monopoly 
of the sale in the city of El Paso of the product 
of the plaintiff's brewery, and materially as- 
sisted the parties to the illegal contract in 
carrying out their object of controlling the 
market for sale of beer in bulk in that city.’’ 

American Brewing Ass’n v. Woods (Tex. 
Comm. App. 1919) 215 S. W. 448, at 450: 
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“1, To create, or which may tend to 
create, or carry out restrictions in trade or 
comimerce . . or to create or carry out 
restrictions in the free pursuit of any busi- 
ness authorized or permitted by laws of 
this State. (Emphasis ours.) 


“5. To make... or carry out any con- 
tract ... to preclude a free and unrestricted 
competition among themselves or others 
in the sale or transportation of any such 
article or commodity .. .” 


“Art. 7428. Conspiracies against trade 


“Either of any of the following acts 
shall constitute a conspiracy in restraint 
of trade: 


“1. Where any two or more persons, 
firms, corporations or associations of per- 
sons, who are engaged in buying or selling 
any article of merchandise ... enter into 
an agreement or undertaking to refuse to 
buy from or sell to any other person, 
firm, corporation or association of per- 
sons, any article of merchandise, produce 
or commodity.” 


[Legal Effect of Contract] 


We think the agreement is unambiguous 
and that it comes within the holding of 
Grand Prize Distributing Co. v. Gulf Brewing 
Co. [1954 TrapvE Cases { 67,766], (1954) 267 
S. W. 2d 906, in which a writ of error was 
refused by this Court. That decision re- 
views the opinions of this Court? and holds 
that the granting and accepting of the ex- 
clusive right to sell a manufacturer’s prod- 
uct within a given territory is made a 
violation of the antitrust statutes; that the 
Legislature has fixed this policy for the 
State; that the Legislature has clearly pro- 
vided that any agreements in violation of 
the statutes shall be void and unenforceable; 


“This statute clearly denouners ips unlawful 
an agreement between any twoer more per- 
sons, firms, corporations, or associations, who 
are engaged in buying or selling any article 
of merchandise, to refuse to sell to any other 
person any such article of merchandise, pro- 
duce, or commodity. This transaction falls 
literally within the language of the statute. 
The brewing company was engaged in the sale 
of beer, and Woods was engaged in both the 
purchase and sale of beer, and the effect of the 
contract between them was that the brewing 
company should sell its products to Woods, 
and should refuse to sell to any other person 
at Orange. We are not concerned with the 
policy of the law. The courts must enforce 
it as written. To hold in this case that the 
contract is not in violation of law is to permit 
the law to be violated with impunity, by desig- 
nating as an agency that which is in fact a 


sale.’’ 
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and that it is the duty of the Court to en- 
force the statute as it is written. This was 
also the holding of this Court in Patrizi 
v. McAninch (1954) [1954 TRADE CASES 
J 67,787], 153 Tex. 389, 269 S. W. 2d 343. 


Under the agreement, Bland agreed to be 
the “distributor” [not just “a” distributor, 
or one of the distributors], and to promote 
the sale of the manufacturer’s product 
“throughout the territory,” the territory be- 
ing certain-named counties in South Texas. 
If he failed to accomplish a specified num- 
ber of sales in Corpus Christi, Austin, and 
San Antonio within a year, the manufacturer 
had the right to take certain counties from 
Bland. The manufacturer agreed to turn 
over to Bland “all inquiries and orders” from 
the described area. The word “all” is sig- 
nificant and inclusive. j 


The manufacturer further agreed that “we 
will refrain from appointing any other dis- 
tributors in the area” during the life of the 
contract. The manufacturer argues that the 
word “we” is ambiguous. We do not agree. 
Where Bland is referred to in the contract 
as set out above, the word “you” is used: 
“you” [Bland] will remit to Climatic Air 
in a particular manner; “you” shall pay the 
freight one way and Climatic Air [we] will 
pay the freight the other; and “you” may 
return defective parts for credit. Moreover, 
the agreement is in the form of a letter 
from the manufacturer [we] to Bland [you]. 
And grammatically, the particular sentence 
reads: “J. W. Durrett, individually, and as 
Executive Officer of the company handling 
Climatic Air agrees [singular] ... that we 
refrain from appointing other distributors .. .” 


Counsel for the manufacturer contended 
on oral argument that there was no violation 
of the antitrust laws if several distributors 
were involved; that the manufacturer agreed 
to appoint no “other distributors” within the 
area; and that the contract is susceptible of 
the construction that there may have already 
existed several dealers, and the agreement 
was not to appoint any more. We do not 
agree. The statutes, as italicized above, 
refer to two or more persons, not just two 
persons. An agreement between..two or 
more persons, a manufacturer and several 
distributors, which comes within the terms 
of the statutes would violate the statutes. 
Moreover, under the terms of the agree- 
ment, the manufacturer agreed to turn over 
all orders and inquiries to Bland. Since all 
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orders received in the territory were to be 
turned over to Bland, the manufacturer 
could not comply with the contract if it 
filled the orders itself or permitted others 
to do so. 


Counsel for the manufacturer argues, and 
the Court of Civil Appeals held, that the 
pleadings of Bland in his cross action con- 
stituted an admission that the agreement 
was not for an exclusive dealership in the 
assigned territory. We do not so construe 
the pleadings. The pleadings allege that the 
manufacturer breached his agreement and 
sold units to others within the territory, 
thus damaging* Bland. Also, the pleadings 
were in the alternative. Alternative plead- 
ings can not ordinarily be used as an ad- 
mission against the pleader on his primary 
defense under our practice. Rule 48, Texas 
Rules of Civil Procedure. 


It is argued, and the Court of Civil Ap- 
peals held, that the word “orders” is ambig- 
uous. The manufacturer agreed to turn 
over all orders, without qualification, to 
Bland. Taken in context, we do not agree. 
It can only refer to orders for the purchase 
and sale of the air-conditioning units which 
were the subject of the agreement. 


It is further argued that the pleadings in 
the cross action that the manufacturer did 
sell to others within the territory constitutes 
a construction by the parties which lends 
meaning to the contract and creates an 
issue of fact as to the meaning of the agree- 
ment. We do not believe this is a correct 
answer for two reasons: (1) the construc- 
tion was unilateral, by the manufacturer 
only; and (2) evidence under such a con- 
tention would be admissible only if the 
contract were ambiguous. We have held 
that it is not. 


[Application of Requrements-Contract Cases] 


The cases cited by counsel for the manufac- 
turer for the proposition that the agreement 
does not violate the antitrust laws are mainly 
“requirement contracts” cases—cases in which 
a person agrees to buy, as an ultimate con- 
sumer, from a particular person all of a 
certain product that he needs in his business, 
or cases in which a person agrees to sell his 
entire output to a particular purchaser. We 
need only say here that the agreement here 
in question is not such a contract. The 
manufacturer did not agree to sell to Bland 
all of his output and Bland did not agree to 
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buy from the manufacturer all the air- 
conditioning units he needed. Rather, as 
we construe the contract, Bland agreed to 
purchase for resale air-conditioning units in 
a specified territory, and the manufacturer 
by agreement contracted that all of the 
orders for the sale of the units would be 
handled by Bland who would be its dis- 
tributor in the territory. 

Finally, counsel for the manufacturer sug- 
gests that the rule laid down by this Court 
in Anheuser-Busch Brewing Ass'n v. Houck 
(1895), 88 Tex. 184, 30 S. W. 869, citece 
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above in Note 2, has been relaxed, and that 
the courts are now applying a “rule of 
reason,” meaning that the courts will, despite 
the wording of the agreement, admit evi- 
dence to see whether in fact competition 
has been restricted. This argument was 
advanced and overruled in Grand Prize D1s- 
tributing Co. v. Gulf Brewing Co. (1954) 
[1954 TrapE Cases { 67,766], 267 S. W. 2d 
905, writ refused. We adhere to that decision. 

The judgment of the Court of Civil Ap- 
peals is reversed and that of the trial court 
is afhrmed. 


[] 69,992] General Precision Equipment Corp. v. The Martin Co. 
In the United States District Court for the Southern District of New York. 61 Civil 


‘609. Dated April 17, 1961. 


Clayton Act 


Private Enforcement—Change of Venue—Equality in Inconvenience—Offer to Con- 
duct Pre-Trial Proceedings Locally—wWhere the equities as to expense and convenience of 
trial were equal, and both parties were engaged in defense work, but the plaintiff offered 
to take depositions and to conduct pre-trial discovery and inspection proceedings at the 
situs of the documents (as to which classification and security problems related to defense 
work could be resolved at the time and place of such discovery proceedings), a transfer of 


venue from New York to Baltimore was denied. 
See Private Enforcement and Procedure, Vol. 2, J 9008.600. 
For the plaintiff: Mudge, Stern, Baldwin & Todd, New York, N. Y. 
For the defendant: Winthrop, Stimson, Putnam & Roberts, New York, N. Y. 


Parmer, J.: [Jn full text]: Defendant, a 
Maryland corporation with its principal place 
of business in Baltimore, Maryland, has 
moved to transfer this action to the United 
States District Court for the District of 
Maryland, pursuant to 28 U. S. C. § 1404(a). 


Plaintiff, a Delaware corporation with its 
principal place of business in New York, 
alleges that defendant and co-conspirators 
named in the complaint formulated and are 
engaged in activities in furtherance of an 
unlawful plan to acquire control of plaintiff 
in violation of sections 7 and 8 of the Clay- 
ton Act, U. S. C. §§ 18, 19. The remedies 
sought include injunctive relief, treble dam- 
ages, and an order compelling defendant to 
divest itself of its holdings of plaintiff’s stock. 

Both corporations are heavily engaged in 
contract work for the United States involv- 
ing materials of importance to the national 
defense. It is apparent from the papers 
submitted on this application that the con- 
venience of plaintiff and its witnesses would 
be better served by retaining the action for 
trial in this forum, while the convenience of 
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the defendant would be better served by 
transfer to Maryland. However, it is also 
clear that trial in New York would not im- 
pose an undue financial burden on defend- 
ant. There can be no question as to defendant’s 
ability to transport its witnesses here or to 
bear the expense of trial. Cf. Keller-Dorian 
Colorfilm Corp. v. Eastman Kodak Co., {1948- 
1949 TRADE CASES J 62,487], 88 F. Supp. 863 
(S. D. N. Y. 1949). 


In voluminous supporting affidavits de- 
endait urges that the importance of its 
activities to national defense and the clas- 
sified nature of many of its documents rele- 
vant to this action militate against trial 
away from its home forum. However, de- 
fendant overlooks the counterbalancing con- 
siderations of the inconvenience to plaintiff 
of trial in Maryland. See Miracle Stretch 
Underwear Corp. v. Alba Hosiery Mills, Inc., 
136 F. Supp. 508, 511 (D. Del. 1955); United 
States v. E. I. du Pont de Nemours Co., [1950- 
1951 Trave Cases § 62,557], 87 F. Supp. 962, 
965 (N. D. Ill. 1950). Moreover, defendant 
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is not without protection against the dis- 
ruption of business which it envisions in its 
moving papers. Plaintiff has agreed to take 
all depositions of representatives of the de- 
fendant in Baltimore, and to conduct pre- 
trial discovery and inspection proceedings 
at the situs of the documents sought to be 
examined, At the time and place of such 
discovery proceedings, classification and 
security problems can be conveniently re- 
solved. In addition, reasonable arrangements 
can be made with respect to both pre-trial 
as well as trial procedures so that the pro- 
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longed attendance en masse of any significant 
number of defendant’s executives and tech- 
nical personnel will not be required. 

In sum, I find that the scales are level 
and that defendant has failed to show even 
a “bare balance of convenience” in its favor. 
Cf. Norwood v. Kirkpatrick, 349 U. S, 29 
(1955). See generally Kaufman, Observa- 
tions on Transfers Under Section 1404(a), 10 
FE. .R..-D;)-595,,.61951,),, Under the creum-— 
stances presented here, the plaintiff’s choice 
of forum should not be disturbed. The mo- 
tion is accordingly denied. 


. 


[1 69,993] American Home Products Corp. v. Benny Homsey and Associates, doing 
business as American Mutual Co.; Revlon, Inc. v. American Mutual Co., an unincorporated 


association. 


In the Oklahoma Supreme Court. Nos. 38958 and 38968, respectively. Dated April 


18, 1961. 


Appeal from the District Court of Oklahoma County, Oklahoma. Van Meter, Judge. 


Oklahoma Fair Trade Act 


Nonsigner Clause—Constitutionality—The nonsigner clause of the Oklahoma Fair 
Trade Act is unconstitutional, as both an improper delegation of legislative power and an 
improper exercise of the police powers. As to the first, there are no standards or provi- 
sions for judicial review of the prices fixed, and as to the second, the Act is a price fixing 
provision of primary benefit to private individuals and without specific relationship to 


public health, safety or welfare. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3003, 3085. 


For the plaintiff: John G. Harvey and Hugh F. Owens, Oklahoma City, Okla., for 
American Home Products Corp., and Granville Scanland, Oklahoma City, Okla., for 


Revlon, Ine. 


For the defendants: Miskovsky & Miskovsky, Oklahoma ‘City, Oklahoma. 


Davison, J. [Jn full text]: Plaintiffs, 
American Home Products Corporation and 
Revlon, Inc., brought separate actions in 
the lower court to enjoin the defendants 
from selling certain products bearing the 
trademark, brand or name of the respective 
plaintiffs, below the prices set by the plain- 
tiffs pursuant to the Oklahoma Fair Trade 
Act, 78 O. S. 1951, Sec. 41, et seq., Okla- 
homa Session Laws 1937, p. 479, Secs. 1 
to 6. The defendants answered that the 
“nonsigner” provision of the Fair Trade 
Act violated the provisions of the Oklahoma 
Constitution and was unconstitutional. 


The cases were consolidated for trial in 
the lower court and were presented on a 
stipulation of facts. It was stipulated inter 
alia that defendants were retail distributors 
of merchandise with one store and that 
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plaintiffs were producers and sellers of prod- 
ucts throughout the United States and in 
Oklahoma bearing their respective trade- 
marks, brands and names and that these 
products were in fair and open competition 
with products of the same general class 
produced by others; that pursuant to the 
Fair Trade Act the plaintiffs had previously 
entered into written retail sales contracts 
with certain retailers in Oklahoma pro- 
viding minimum retail sales prices as therein 
fixed or as fixed by any amendments there- 
of. It was also stipulated that defendants 
had not entered into any such contract with 
plaintiffs, and with knowledge of said con- 
tractual prices, did sell the products of the 
plaintiffs, title to which was in defendants, 
at retail prices less than the prices fixed 
by the contracts with some other retailers 
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and that such sales were not within any 
exceptions in the Act; and further, although 
not admitted by defendants as a fact, that 
witnesses of plaintiffs would testify that 
plaintiffs had and would suffer irreparable 
damage to their business, trademark and 
goodwill, because of defendants’ acts. 


It was further stipulated that the defend- 
ants had complied with the Oklahoma Un- 
fain Sales Act 1500.) S. 19512. Sée!' 598.1, 
et seg., Oklahoma Session Laws 1949, p. 
103, Sec. 1, et seg., and that said Act was not 
an issue in the cases. 


[[ssue—Statutory Provisions] 


Under the issues and the stipulation there 
was presented to the trial court the sole 
question of whether the “nonsigner” provi- 
sion of the Fair Trade Act violated certain 
provisions of the Oklahoma Constitution. 
(It is therefore unnecessary for us to dis- 
cuss the Sherman Anti-Trust Act, the 
Miller-Tydings Act or the McGuire Act.) 
The trial court refused to enjoin the defend- 
ants and held the nonsigner provision of the 
Fair Trade Act unconstitutional and void 
as being (1) an improper delegation of 
legislative power of price fixing to private 
persons in violation of Art. 4, Sec. 1, and 
Art. 5, Sec. 1, and (2) in violation of the 
due process provisions (Art. 2, Secs. 2 and 
7), in that there was no real and substantial 
relation between the price fixing provisions 
as applied to nonsigners and prevention of 
injury to the economic, social and moral 
well-being of the state. 


The plaintiffs perfected separate appeals 
and the cases are consolidated for opinion 
by this Court. 

Title 78 O. S. 1951, Sec. 41, of the Fair 
Trade Act authorized vertical minimum 
price fixing contracts concerning commodities 
bearing the trademark, brand or name of 
the producer or owner of the commodity 
and provides in part as follows: 


“No contract relating to the sale or 
resale of a commodity which bears, or 
the label or content of which bears, the 
trade-mark, brand or name of the pro- 
ducer or owner of such commodity and 
which is in fair and open competition with 
commodities of the same general class 
produced by others, shall be deemed in 
violation of any law of the State of Okla- 
homa by reason of any of the following 
provisions which may be contained in such 
contract: 
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“First: That the buyer will not resell 
such commodity below a minimum price 
stipulated by the vendor. 

“Second: That the vendee or producer 
require in delivery to whom he may re- 
sell such commodity to agree that he will 
not, in turn, resell below a minimum price 
stipulated by such yendor or by such 
vendee.” 


It was pursuant to this portion of the 
Act that plaintiffs made the price fixing 
contracts with certain retailers other than 
the defendants. The validity of these con- 
tracts is not questioned here. The plaintiffs 
contend that defendants are bound by the 
nonsigner provisions of the Act. This is 
Sec. 44 of the Act and is in part: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the minimum price stipulated 
in any contract entered into pursuant to 
the provisions of Section 1 of this Act, 
whether the person so advertising, offer- 
ing for sale, or selling is or is not a party 
to such contract is unfair competition and 
is actionable at the suit of any person 
damaged thereby.” 


Under this section the plaintiffs by mak- 
ing a contract with one or more retailers in 
the State may establish a retail price binding 
upon all nonsigning retailers in the state 
having notice thereof, regardless of their 
wishes in the matter. This is the very heart 
of the effectiveness of the Fair Trade Act 
because if the non-signer portion of the Act 
is unenforceable than nonsigner retailers 
may compete with all retailers on a price 
basis. It is because of this method in fixing 
prices binding upon nonsigners that the Act 
is said to be unconstitutional. 

An extensive and comprehensive annota- 
tion concerning the validity of Fair Trade 
Laws appears in 60 A. L. R. 2d 420. From 
examination of this annotation and of later 
decisions it appears that the states are about 
evenly divided on the question of the validity 
of these laws. Since May, 1951, fifteen state 
supreme courts have declared acts of this 
kind unconstitutional. The trend of later 
decisions is to hold such laws invalid as 
violative of one or more state constitutional 
provisions. 


[Delegation of Legislative Power] 


Under the provisions of the Oklahoma 
Fair Trade Act private individuals and con- 
cerns who produce or own a commodity 
bearing their trademark, brand or name 
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are exempted from antitrust laws and by 
the creation of a single contract with a pur- 
chaser for resale or a retailer may 1impose on 
all nonsigners a minimum sales price. The 
nature, type or kind of commodity is not 
named or described and need not be clothed 
with a public interest. No public officer or 
official board has any say or participation in 
fixing the price and no investigation or re- 
port is required to be made by or to any 
such person or body. There is no provision 
for an official or court review of the fixed 
price for the protection of nonsigner or the 
consumer who represents the public. The 
law does not provide any standard or guide 
as to the amount or necessity of the price 
fixing. 

The ostensible justification is to compel 
adherence to fixed prices so as to protect 
the trademark, name, brand and goodwill. 
Examination of the decisions and literature 
on the subject compels the conclusion that 
the real impact of the law is in the realm 
of price fixing. See Remington Arms Com- 
pany v. G. E. M. of St. Louis, Inc. [1960 
TRADE CAsES J 69,673], (Minn.) 102 N. W. 
2d 528. 


In Nissen v. Andres, 178 Okla. 469, 62 
P. 2d 47, we held that generally, in the 
absence of a legal or contractual duty, the 
owner of goods may dictate the price at 
which he will sell them. 


The Supreme Court of Kansas in dis- 
cussing the Fair Trade Act in Quality Oil 
Co. v. E. I. du Pont de Nemours & Co. 
[1958 TrapE Cases { 68,970], 182 Kan. 488, 
496, 322 P. 2d 731, 737, said: 


_ “* * * The fixing of minimum prices 
is the exercise of legislative power since 
it prescribes a rule governing conduct for 
the future which is binding upon those 
who do not consent. * * *” 


In Herrin v. Arnold, 183 Okla. 392, 82 P. 
2d 977, we held the Barbers’ Unfair Trade 
Practice Law valid as against the claim 
that there was an unlawful delegation of 
legislative power. We pointed out that the 
ofhcial Board created by the law was au- 
thorized to approve the minimum price 
agreements established by organized bar- 
ber groups, but that such approval should 
be given only after Board investigation and 
that the courts could still inquire into the 
question of whether the Board’s decisions 
were unreasonable, extravagant or arbi- 
trary. Therein we stated: 
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“Tt must be conceded that, if the sec- 
tion does confer such power of an un- 
named, unofficial group, it is within the 
inhibition of the Constitution. It is also 
apparent that the act would be invalid 
if the agreement referred to were ap- 
proved without investigation, or even if 
the agreement were considered as the 
sole evidence of the facts which the board 
is authorized to find, since no agreements 
of individuals could make facts exist 
which do not exist, so far as others and 
the public are concerned. Those agreeing 
could bind neither those not agreeing nor 

. the patrons of the shops. * * *” 


Obviously -the Fair Trade Act does not 
possess any of the attributes of the Barber 
Law and falls within the category condemned 
in the above quotation. 


The cited case of Remington Arms Com- 
pany v. G. E. M. of St. Louis, Inc., supra 
(Minn. 1960) is one of the later decisions 
holding the Fair Trade Act an unlawful 
delegation of legislative power. The deci- 
sion is replete with citations supporting 
that court’s conclusion. That court said: 


“Aside from the arguments pro and con 
as to the economic merits of the legis- 
lation, we are convinced that the reasons 
advanced for the grant of price-fixing 
power are not so compelling that we are 
forced to concede that the interests of 
the consumer are of so little importance 
that hearing and other safeguards may be 
dispensed with. * * *” 


‘In Quality Oil Company v. E. I. du Pont 
de Nemours & Co., supra, (Kan. 1958), it 
was held: 


“The legislature is powerless to clothe 
a private person with power to fix mini- 
mum resale prices binding upon all who 
acquire and sell his trade-mark com- 
modity with whom he has no direct con- 
tractual relation. An attempt to confer 
such power is an attempt to delegate 
legislative power, which is futile.” 


The Supreme Court of Oregon in Gen- 
eral Electric Company v. Wahle [1956 Trave 
Cases { 68,333], (1956), 296 P. 2d 635, 
termed the nonsigner clause a flagrant vio- 
lation .of the constitutional provision re- 
specting the delegation of legislative power. 


In Dr. G. H. Tichenor Antiseptic Co. v. 
Schwegygann Brothers Giant Super Market 
[1956 TRapE Cases { 68,400], (1956) 231 La. 
51, 90 So. 2d 343, 60 A. L. R. 2d 410, the 
Louisiana Supreme Court considered the 
nonsigner clause from the standpoint of 


© 1961, Commerce Clearing House, Inc. 


Number 182—179 
4-28-61 


delegation of legislative power, and termed it 
“legislative delegation in its most obnoxious 
form,” 


See also Olin Mathieson Chemical Corpora- 
tion v. Francis [1956 Trapve Cases § 68,389], 
(Colo. 1956), 301 P. 2d 139; Bissell Carpet 
Sweeper Co. v. Shane Co. [1957 Trape Cases 
9 68,717], (Ind. 1957) 143 N. E. 2d 415; 
McGraw Electric Co. v. Lewis & Smith Drug 
Co. (Neb. 1955), 68 N. W. 2d 608; Union 
Carbide & Carbon Corp. v. Bargain Fair, Inc. 
{1958 Trape Cases { 68,920], (Ohio 1958), 
147 N. E. 2d 481; and Liquor Store, Inc. v. 
Continental Distilling Corp. [1948-1949 TRapE 
CASES { 62,396], (Fla. 1949), 40 So. 2d 371. 


It is our conclusion that the nonsigner 
provision of the Oklahoma Fair Trade Act 
is an unlawful delegation of legislative power 
and is unconstitutional and void. 


[Due Process Test] 


We now turn to that part of the lower 
court’s judgment holding the nonsigner clause 
violative of the due process provisions of 
the Oklahoma Constitution, Art. 2, Secs. 2 
and 7. This involves the question of whether 
the legislation was a proper exercise of 
police power. 


In Adwon v. Oklahoma Retail Grocers 
Assn [1950-1951 Trane CAsEs § 62,791], 204 
Okla. 199, 228 P. 2d 376, we held: 


“The Legislature is itself the judge of 
the conditions which warrant legislative 
enactments, and they are only to be set 
aside when they involve such palpable 
abuse of power and lack of reasonable- 
ness to accomplish a lawful end that they 
may be said to be merely arbitrary, capri- 
cious, and unreasonable, and hence irre- 
concilable with the conception of due 
process of law.” 


However, since there is no closed class 
or category of business affected with a 
public interest, the court in applying the 
due process sections of the Oklahoma Con- 
stitution, will determine in each case whether 
the circumstances are such as to justify 
the challenged legislation as a reasonable 
exertion of governmental authority or con- 
demn it as unreasonable, arbitrary and dis- 
criminatory. Further the mere recital in 
the Act of the reasons for or conditions 
which gave rise to the enactment are not 
controlling on the courts so that they must 
declare that to be which palpably is not. 
Herrin v, Arnold, supra. 
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In 16 C. J. S., Constitutional Law, Sec. 
195, pp. 940-944, it is stated: 


“In order that a statute may be sus- 
tained as an exercise of the police power, 
the law must, in fact, be a police law, 
and the courts must be able to see that 
the enactment has for its object the pre- 
vention of some offense or manifest evil 
or the preservation of the public health, 
safety, morals or general welfare, that 
there is some clear, real, and substantial 
connection between the assumed purpose 
of the enactment and the actual provisions 
thereof, and that the latter do in some 
plain, appreciable, and appropriate manner 
tend toward the accomplishment of the 
object for which the power is exercised.” 

“* * * The police power must be exer- 
cised for public purposes only; the legis- 
lature may not exercise the police power 
for private purposes, or for the exclusive 
bene of particular individuals or classes, 
Under the Oklahoma Fair Trade Act non- 

signers with notice are bound to a minimum 
resale price which may be fixed by a single 
contract. There is nothing to prevent this 
price being changed at any time by another 
contract and by simply notifying nonsigners. 
None, including the consumer public, has 
any voice in the matter except the parties 
to the price fixing contract. The retailer 
who by skill and energy has reduced his 
operation expense and may be satisfied with 
a smaller profit is regimented with the less 
efficient and less industrious seller of the 
same commodity. Most important the con- 
sumer public must pay this price and is 
deprived of the benefit of the free and 
competitive economy so important to the 
progress of this nation. This is true in 
the present case because it is not shown 
that the commodities involved herein for 
sale bear any reasonable relationship to the 
health, safety, morals or general welfare of 
the public. The act appears to be solely 
for private gain of particular individuals 
rather than for the benefit of the general 
public. 

In the recent decision of Remington Arms 
Company v. Skaggs [1959 Trappe CASES 
7 69,520], (Wash. 1959), 345 P. 2d 1085, the 
court held the nonsigner clause of the Fair 
Trade Act of Washington invalid as an 
improper exercise of police power and over- 
ruled its prior decision (116 P. 2d 756). 
This decision cites and quotes from the 
later opinions from other states and con- 
cludes the Act constitutes improper use of 


1 69,993 


77,952 Court Decisions 


American Home Products Corp. v. American Mutual Co. 


the police power in that it bore no reason- 
able relation to the health, safety, morals, 
or general welfare of the public. 

The Supreme Court of Oregon in General 
Electric Co. v. Wahle (1956) supra, character- 
ized the Act of that state as follows: 


“Kk > > Tt is obvious that the whole 
scheme of the Fair Trade Acts is one 
for private, rather than public, gain, a 
scheme fathered by highly organized groups 
of distributors and retailers, interested not 
in the public weal, but only in their 
own selfish ends. Manifestly, such a scheme 
bears no relation whatever to the public 
morals, health, safety or general welfare.” 


In Skaggs Drug Center v. General Electric 
Co. (N. M.. 1957) [1957 TRravE Cases 
{ 68,823], 315 P. 2d 967, the court deter- 
mined the nonsigner clause unconstitutional 
and void as an arbitrary and unreasonable 
exercise of police power and in arriving at 
this conclusion stated at 974; 


“* * > In substance, therefore, what is 
the real purpose of the Fair Trade Act? 
No matter what high-sounding terms are 
used, such as ‘free and open competi- 
tion’, ‘unfair competition,’ and ‘protec- 
tion of good will’, it is a matter of common 
knowledge that it is a price-fixing statute, 
designed primarily to destroy competition 
at the retail level. The high-sounding 
phrases used with respect to the trade- 
mark owners are simply excuses and not 
a reason for the law.” 


The Supreme Court of Arkansas in Union 
Carbide & Carbon Corp. v. White River Dis- 
tributors (1955) [1955 Trape Cases { 67,953], 
275 S. W. 2d 455, held the nonsigner clause 
unconstitutional and not protective of the 
public welfare and in violation of the due 
process clause of the state constitution. In 
its decision that court stated: 


“* * * Tt is a generalization, but not 
an overstatement, to say that the effort 
to ‘fix prices’ is made by groups who 
desire to sell something for more than 
the sponsoring group believes that the 
purchasing public would pay for that 
‘something’ without an enforced fixed price. 
It would seem apparent that the principal 
objective of minimum price maintenance 
is the protection of profit margins for re- 
tailers and distributors unable or unwill- 
ing to meet the pressure of competition.” 

(ok ok Ox 


“* * * Nobody doubts the feasibility of 
appellant acquiring one contract dealer 
out of the hundreds of retail dealers in 
the state, or the feasibility of bringing this 
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information to all other dealers. If se- 
curing a contract with one dealer binds 
all others, then the corollary would be 
that, absent such contract, the others are 
not bound. It is frightful to think a 
device so easily concocted could destroy 
the constitutional bulwark protecting our 
personal liberties and the public welfare.” 


In Olin Mathieson Chemical Corp. v. Francis 
(Coio, 1956) supra, the court said with re- 
spect to exercise of police power: 


“ck * * To sustain the price-fixing power 
attempted by the General Assembly in 
‘the statute involved, under a claimed exer- 
cise of the police power, would be to 
place the power of the legislature above 
the constitution.” 

“During a recent decade numerous at- 
tempts were made to regiment the general 
public and in each instance they were 
struck down as violative of constitutional 
rights of a free people. We have not yet 
arrived at the place in America where 
the many must yield to the few, so that 
the latter may make ever increasing profits 
at the expense of those who still believe 
in the principle of free and competitive 
trade and commerce, untrammeled by 
legislative fiats.” 


To the same general effect and conclu- 
sion see Rogers-Kent, Inc. v. General Electric 
Co. (S. C. 1957) [1957 Trav Cases § 68,810], 
99 S. E. 2d 665; Shakespeare Co. v. Lippman’s 
Tool Shop Sporting Goods Co. (Mich. 1952) 
[1952 TrapE Cases J 67,303], 54 N. W. 2d 
268; Liquor Store, Inc. v. Continental Dis- 
tilling Corp. (Fla. 1949), supra; McGraw 
Electric Co. v. Lewis & Smith Drug Co. 
(Neb. 1955), supra; Union Carbide & Car- 
bon Corp. v. Bargain Fair Inc. (Ohio 1958), 
supra; and Grayson-Robinson Stores, Inc. v. 
Oneida, Ltd. (Ga, 1953) [1953 Trape Cases 
{ 67,442], 75 S. E. 2d 161. 


We consider the cited authorities as con- 
clusive that the nonsigner clause of the 
Oklahoma Fair Trade Act is unreasonable, 
arbitrary and discriminatory and bears no 
relation to the public morals, health, safety, 
or general welfare and is irreconcilable with 
our conception of the due process provi- 
sions of the Oklahoma Constitution. 


In arriving at the above conclusions we 
are aware that the courts of some states 
have given contrary decisions. We do not 
agree with these decisions. Furthermore 
our views and conclusions are supported by 
the majority of the later cases. 
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[Dairy Industry Prices—Conclusions] 


Both plaintiffs rely upon Gates v. Easter 
(Okla.) 354 P. 2d 438. That case involved 
the dairy industry which has long been 
recognized as being clothed with a public 
interest and directly affecting the safety, 
health and general welfare of the public 
and the facts in that case presented nothing 
to the contrary. It was an industry recog- 
nized as subject to reasonable regulation, 
We therefore recognized as applicable the 
rule that the Legislature is primarily the 
judge of the necessity of the enactment and 
that it was presumptively valid. The situa- 
tions are not the same. The Fair Trade 
Act authorizes private persons to do that 
which would otherwise be unlawful and that 
is to fix prices. No particular industry or 
commodity is designated by the Act and 
they need not be clothed with a public 
interest within the meaning of police power. 
In such a situation and as stated in Herrin 
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v. Arnold, supra, this court will determine 
the reasonableness of the exercise of gov- 
ernmental authority or condemn it as arbitrary 
and discriminatory. Under the circumstances 
here presented we have determined the non- 
signer clause to be unreasonable, arbitrary 
and discriminatory and violative of due 
process. 

Plaintiffs contend the Act is valid because 
its stated purpose was to protect the trade- 
marks owned by them. Since we have held 
the Act was in fact a price fixing scheme 
it would appear this amounts to no more 
than a mere excuse for the enactment rather 
than substantial grounds for its validity. 
See Remington Arms Company v. Skaggs, 
supra, and Shakespeare Co. v. Lippman’s Tool 
Shop Sporting Goods Co., supra. 

The judgment of the trial court is affirmed. 
Walliamsee Cs jeblackbird. =V.~ EG. jo and 
Welch, Johnson, Jackson, Irwin and Berry, 
JJ: concur. Halley, J., concurs in result. 


[7 69,994] Edmund F. Brovelli v. The Superior Court of Los Angeles County; 
Stanley Mosk, as Attorney General, Real Party in Interest. 


In the California District Court of Appeals, Second District, Div. Three. Civ. No. 


25304. March 31, 1961. 


Proceeding to review an order of the Superior Court of Los Angeles County and 
Gordon L. Files, Judge thereof, adjudging a corporation and its officers in contempt for 
failure to obey an order to comply with a subpoena duces tecum. Order annulled. 


California Antitrust Laws 


Investigation by Attorney General—Subpoena—Service Upon Office or Sales Man- 
ager.—Service of a subpoena for testimony or documents, upon the sales manager of a 
domestic corporation or a manager of a single office, in an investigation under the state 


antitrust laws, is not adequate. 


When the statute (Sec. 411 of the Code of Civil Procedure) 


refers to service upon a “general manager,” it refers to an officer in general charge of the 
business of the company. The rule governing service of process on a foreign corporation 


does not apply. 


See Combinations and Conspiracies, Vol. 1, 2425. 
Investigation by Attorney General—Subpoena Duces Tecum—Necessity for Hear- 


ing.—Assuming (but not deciding) that an investigation of trade restraints in the concrete 
block industry was within the investigative powers of the Attorney General, under Sec. 
11180 of the Government Code, the language of Sec. 11181 and 11186-11187 authorizes a 
court to issue an order requiring compliance with a subpoena for the production of docu- 
ments or testimony to witnesses to subpoenas issued in connection with a hearing. There 
being no hearing in this instance, the court was without authority to enter an order for 


the production of documents. 
See Combinations and Conspiracies, Vol. 1, { 2425. 
For the petitioners: William T. Selby and Glenn C. Garman. 


For the respondents: Stanley Mosk, Attorney General, Miles J. Rubin, George J. 
Roth, Vincent W. Thorpe and Otto J. Hetzel, Deputy Attorneys General, for Real Party 


in Interest. 
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Nourse, J. pro tem.* [In full text]:—We 
have under review here an order of the re- 
spondent court adjudging each of the peti- 
tioners in contempt of an order of that court 
and sentencing the individual petitioners to 
jail until they require the corporate peti- 
tioner to comply with the order, and sen- 
tencing the corporate petitioner to a fine. 


The order of the respondent court with 
which petitioners are charged with having 
failed to comply, is one which ordered the 
corporate petitioner, hereinafter called “Rock- 
lite,” to appear before the attorney general 
of this state at his offices in Los Angeles 
and produce there certain documents and 
records set forth in a subpoena duces tecuni 
issued by a deputy of the attorney general, 
and which by its terms required the produc- 
tion of said documents before the attorney 
general at the place above stated. 


[Issuance and Service of Subpoena] 


The record certified to us discloses the 
following: Under date of October 19, 1960, 
the attorney general executed a statement 
entitled “Authority to Conduct Investiga- 
tions and to Hold Hearings in Connection 
Therewith.” By the terms of this statement 
he authorized his special assistant and three 
of his deputies to conduct an investigation 
into the concrete block industry and to hold 
such hearings in connection therewith as 
those persons deemed necessary. It further 
stated that the investigation concerned mat- 
ters “relating to subjects under the juris- 
diction of the Department of Justice and 
the office of the Attorney General.” It con- 
tained no other specification of the subject 
matter or scope of the investigation. On 
December 14, one of the deputies named in 
the statement of the attorney general issued 
what purported to be a subpoena duces tecum. 
This document was entitled “In the Matter 
of the Investigation of The Concrete Block 
Industry.” It contained no reference to the 
statement of the attorney general nor any 
statement or specification whatsoever as to 
the purpose, scope or extent of the investi- 
gation or of the authority of the deputy 
signing the subpoena to issue it. It required, 
under penalty of contempt proceedings, that 


= Assigned by Chairman of Judicial Council. 
f *Rocklite is a California corporation having 
its offices and principal place of business at 
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Rocklite produce before the attorney gen- 
eral at the office at Los Angeles the origi- 
nals or copies of 10 classes of books and 
records. It was limited in time to documents 
for the period commencing September 1, 
1959, to the date of the service of the sub- 
poena. The first class was all price lists 
issued as to concrete blocks sold or offered; 
class 2: all invoices, checks or other memor- 
anda which relate in any manner to the 
printing or duplicating of price lists; class 
3: all cost analyses, work sheets or other 
written documentary material used in com- 
puting the price lists; class 4: all purchase 
orders, invoiceg or other written material 
indicating the purchase of concrete blocks 
from other manufacturers; class 5: any and 
all written material indicating the delivery 
of concrete blocks purchased from other 
manufacturers; class 6: all checks issued to 
Cal-Lite Block Company or any other man- 
ufacturer of concrete blocks together with 
any written records showing the amount of 
such checks and the purpose for which they 
were issued; class 7: all correspondence or 
written memoranda of communications in- 
cluding telephone conversations between of- 
ficers, directors or employees of Rocklite in 
relation to prices charged or to be charged 
by Rocklite or any other manufacturer of 
concrete blocks; class 8: all correspondence 
or written memoranda of communications 
between officers, directors or employees of 
Rocklite and any other manufacturer con- 
cerning prices charged or to be charged for 
concrete blocks; class 9: all invoices, memo- 
randa or other written material that show 
the sale of concrete blocks at prices other 
than those set forth in the price lists pub- 
lished by Rocklite; class 10: all invoices, 
memoranda or other written material rela- 
tive to the sale of concrete blocks delivered 
to the purchaser at prices other than set 
forth in the price lists. This subpoena was 
served upon one Fitzpatrick who was the 
“general sales manager” of Rocklite and 
whose offices were in the county of Los 
Angeles." Rocklite did not respond to this 
subpoena, Thereupon the attorney general, 
through the deputies designated by him to 
investigate the concrete block industry, filed 


Napa, California. It maintains a manufacturing 
plant at Ventura and one in Los Angeles 
County, California. 
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his petition in the respondent court to com- 
pel compliance and obedience by Rocklite 
to the subpoena “in Furtherance of an In- 
vestigation Authorized by the Attorney Gen- 
eral of California.” This petition was entitled 
“In the Matter of the Investigation of Re- 
straints of Trade Including Unfair Trade 
Practices in the Concrete Block Industry.” 


[Compliance Order] 


Upon the filing of this petition the re- 
spondent court issued its order to Rocklite 
requiring it to appear and show cause before 
the court on the 4th of January, 1961, why 
it should not be required to appear before 
the attorney general and produce the rec- 
ords described in the subpoena. This order 
to show cause together with the petition 
therefor were served upon Mr. Fitzpatrick 
at Los Angeles. Rocklite did not appear in 
response to said order to show cause. 


The respondent court on January 4, 1961, 
issued its order requiring Rocklite to appear 
before the attorney general and produce the 
documents described in the subpoena in ac- 
cordance with the terms thereof. This or- 
der was served upon Mr. Mullins, manager 
of the Rocklite office at La Puente, Los 
Angeles County. Rocklite did not comply 
with the order made by the court. The 
deputy attorney general then filed in re- 
spondent court his affidavit re contempt. 
This affidavit stated the authority of the 
attorney general to enforce the California 
antitrust laws; that he had instituted an 
investigation of the concrete block industry 
and had authorized the affiant and an as- 
sistant and other deputies of the attorney 
general to make the investigation; that Rock- 
lite was a California corporation engaged in 
the manufacture, sale and distribution of 
concrete blocks; that affiant had issued the 
subpoena duces tecum; that the documen- 
tary materials described in the subpoena 
were material to the investigation in that 
they indicated the prices charged by Rock- 
lite and the manner in which Rocklite com- 
piled its prices and the business relationship 
between Rocklite and its competitors. It 
further alleged service of the subpoena upon 
Mr. Fitzpatrick as general sales manager of 
Rocklite and that Rocklite had failed to 
respond to the subpoena. It alleged the 
issuance by the respondent court of the or- 
der of January 4, 1961, requiring Rocklite 
to produce the documents described in the 
subpoena duces tecum before the attorney 
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general and alleged that this order had been 
served upon Mullins, the office manager of 
Rocklite at La Puente but that Rocklite had 
failed to comply with the order. It alleged 
on information and belief that petitioner 
Brovelli was president, petitioner McCall, 
vice president, petitioner Peterson, vice presi- 
dent and petitioner Anderson  secretary- 
treasurer of Rocklite and that each had the 
power to produce or direct the production 
of the documents described in the order and 
that each of them had knowledge of the 
order. 


Respondent court then issued its order to 
show cause directed to Rocklite and the 
mdividual petitioners requiring them to show 
cause why they should not be held in con- 
tempt of the order of the court directing 
Rocklite to produce the documents de- 
scribed in the subpoena. 


On the return date stated in the order to 
show cause im re contempt, petitioners ap- 
peared by their counsel who objected to the 
taking of any evidence on the grounds that 
the affidavit on which the contempt pro- 
ceedings were based did not state facts 
sufficient to state a contempt and also moved 
for a continuance of three weeks in order 
to prepare a defense. The court overruled 
the objection and denied the continuance. 


[Disposition of Subpoenas—Records 
Available to Recipients] 


The attorney general then called Mr. 
Fitzpatrick who testified in substance that 
he had been employed by Rocklite for five 
years; that his offices were in the city of 
Industry, Los Angeles County; that he was 
the general sales manager for Rocklite and 
that his duties were to produce sales, to 
direct the salesmen, seven in number, and 
the office personnel at La Puente, two in 
number including Mr, Mullins; that he had 
been served with the subpoena duces tecum 
and that he had mailed it to Mr. Selby, the 
attorney for Rocklite; that he was instructed 
to do so by Mr. Peterson who is the gen- 
eral manager and vice president of Rock- 
lite; that he did not have the corporation 
minutes book, the contracts of employment 
between Rocklite and its officers or the by- 
laws of Rocklite; that at the time of service 
upon him of the subpoena he had in his 
possession the records described in class 1 
of the subpoena, part of the records de- 
scribed in classes 2, 5, 7 and 9; that the 
material in his possession described in class 
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1 was a price list issued generally to the 
trade; that under class 2 he had certain 
purchase orders or memoranda to the printers 
for printing the price lists; that he had de- 
livery sheets or bills of lading for goods 
handled through the Los Angeles office of 
Rocklite; that the Los Angeles office of 
Rocklite was not their main office for the 
maintenance of records; that an office was 
maintained at their main plant in Ventura 
and that records are also kept at Napa; that 
the petitioners Brovelli, McCall, Peterson 
and Anderson were respectively the presi- 
dent, vice presidents and secretary-treasurer 
of Rocklite; that none of them resided in 
Los Angeles County or within 50 miles of 
the attorney general’s office; that petitioner 
Peterson was the general manager as well 
as vice president of Rocklite. That at the 
time of the service of the subpoena on him 
by the deputy attorney general, he asked 
Mr. Rubin what the accusation was and 
Mr. Rubin replied there was no accusation 
but that it was an investigation of the con- 
crete block industry generally regarding 
restraints of trade and unfair trade practices; 
that at the instruction of Mr. Selby, counsel 
for Rocklite, he mailed the subpoena to Mr. 
Peterson at Ventura. That he received the 
order of January 4th from Mr. Mullins and 
at the telephonic instruction of Mr. Peterson, 
mailed it to Mr. Selby. 

Mr. Mullins was called by the attorney 
general to testify and he stated he was the 
office manager for Rocklite at its office in 
the city of Industry (La Puente); that he 
received the order of the court which re- 
quired Rocklite to produce the documents 
in question on January 4th and that he turned 
it over to Mr. Fitzpatrick but that he had 
been told he had no authority to accept 
service for any subpoena or other legal 
documents; that he was told this by Mr. 
Fitzpatrick; that he told the person who 
served him with the order that he had no 
authority to accept it. 

None of the petitions, orders to show 
cause or affidavits hereinbefore referred to 
were offered or received in evidence at the 
contempt hearing. The only documentary 
evidence received, relevant to the matters 
before us, was a copy of the subpoena served 
upon Mr, Fitzpatrick. 


[Decision by Lower Court] 


The petitioners did not offer any evidence 
and upon the close of the hearing the court 
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made and entered written findings of fact 
by which it found that Rocklite was a 
corporation doing business in the State of 
California and county of Los Angeles, with 
a place of business located in the county 
of Los Angeles; that petitioner Brovelli 
was president, petitioner McCall, vice pres- 
ident, petitioner Peterson, vice president 
and petitioner Anderson, secretary-treasurer ; 
that they were in charge of the management 
of the affairs of Rocklite and that each 
had the power and ability to produce or 
direct the employees of Rocklite to produce 
the documents set forth in the subpoena; 
that each had. knowledge prior to January 
11, 1961 (the date fixed for the production 
of the documents described in the subpoena 
by the court’s order of January 4th) of 
the issuance of the subpoena duces tecum 
and of the order of the court ordering the 
production of the documents in accordance 
with the terms of the subpoena; that Fitz- 
patrick and Mullins were each a general 
manager of Rocklite within the meaning 
of section 411, Code of Civil Procedure, 
and that the subpoena issued by the deputy 
attorney general and the order to show 
cause of December 20, 1960, were duly 
served upon Rocklite by serving Fitzpatrick 
and that the order of the court dated 
January 4, 1961, requiring the production 
of the documents specified in the subpoena 
was duly served upon Rocklite by service 
upon Charles Mullins, and it decreed that 
petitioners and each of them were guilty 
of contempt, fined Rocklite the sum of 
$500 and stayed execution upon judgment 
until February 8, 1961; it ordered that the 
individual petitioners be confined in the 
county jail until Rocklite Products ap- 
peared before the attorney general at his 
office in Los Angeles county and produced 
the documents described in the subpoena 
duces tecum. Ut ordered a warrant of 
commitment to issue and stayed execution 
of the warrant until February 8th. 


[Conclusion] 


We have reached the conclusion, for the 
reasons hereinafter set forth, that the judg- 
ment of contempt must be annulled. Pro- 
ceedings to punish for contempt are stricii 
juris, quasi criminal in character and the 
record supporting a judgment of contempt 
must show upon its face all the facts upon 
which the court’s jurisdiction and power 
to sentence for contempt depend and no 
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intendments or presumptions may be in- 
dulged in to uphold the adjudication of 
contempt. (Batchelder v. Moore, 42 Cal. 
412 at pages 414-415; Schwarz v. Superior 
Court, 111 Cal. 106 at 112 [43 P. 580]; La- 
pique v. Superior Court, 68 Cal. App. 407, 
411 [229 P. 1010]; Hotaling v. Superior 
Court, 191 Cal. 501 at 506 [217 P. 73, 29 
ASME Renl27 2) inorder that a sparty, 
whether a corporation or an individual, may 
be held in contempt for failure to obey 
a subpoena duces tecum or an order of the 
court enforcing that subpoena, the affidavit 
upon which the order to show cause re 
contempt is founded and the evidence re- 
ceived at the trial must show a valid service 
of the process upon the person required 
to produce the documents described in the 
subpoena.” 


There is no statute in this state expressly 
providing for the service of a subpoena, 
or an order of the court enforcing it, upon 
a corporation or the manner in which said 
service may be made. The attorney gen- 
eral has, however, expressly stated to this 
court that such service must be made in 
accordance with the provisions of section 
All of the Code of Civil Procedure. He 
contends, however, that service of the order 
enforcing the subpoena upon the manager 
of one of the offices of the corporation, 
constituted service upon a general manager 
of the corporation within the meaning of 
section 411, Code of Civil Procedure. We 
cannot agree. 


[Meaning of “Manager’— 
Legislative Intent] 


It is to be assumed that the Legislature 
intended the language used in the statute 
to have its ordinary meaning. (Muscolino 
vy. Superior Court, 172 Cal. App. 2d 525, 
526 [341 P. 2d 773]; Pacific Gas & Elec. Co. 
v. Shasta Dam etc. Dist., 135 Cal. App. 2d 
463, 468 [287 P. 2d 841]; 45 Cal. Jur. 2d 
§ 140, p. 647.) The common meaning of 
the word “manager” is “one who manages; 

”? The common meaning of the ad- 
jective “general” is “of or pertaining to 
the whole of a body, society, organization 
or the like; .’ (Italics ours.) Web- 
ster’s New International Dictionary, 2d ed. 
unabridged.) One may be the manager 
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of a part of the business but he may only 
be the general manager when he manages 
the whole of the business and certainly, one 
who has management of sales only, or a 
single office only, and has no control over 
the other business of the corporation, can- 
not be held to fall within the term “general 
manager” without entirely perverting the 
meaning ordinarily given to the two words 
used. The distinction between a managing 
agent of a corporation and a general man- 
ager thereof is well stated in Fletcher Cy- 
clopedia Corporations, volume 2, pages 845- 
846: “. . . a managing agent of a cor- 
poration is one who has charge and control 
of the company’s business with the right to 
exercise his judgment and discretion. It 
is not essential that such an agent be in 
charge of all the company’s business. It 
is sufficient if he has entire charge of it in 
a certain section, but to be a general man- 
ager he must have general management of 
the company. The very term is said to 
imply ‘a general supervision of the affairs 
of a corporation in all departments.’” (See 
also Anderson, A Dictionary of Law, 1893 
ed., pp. 650-651; Robert E. Lee Silver Min. 
Co. v. Omaha & Grant Smelt. & Ref. Co., 
16 Colo. 118 [26 P. 326]; Kansas City v. 
Cullinan, 65 Kan. 68 [68 P. 1099]; Stearns- 
Roger Mfg. Co. v. Aztec Gold Min. & Mill. 
Co., 14 N. M. 300 [93 P. 706]; Manross v. 
Uncle Sam Oil Co., 88 Kan. 237 [128 P. 385 
at p. 387],) 

The history of section 411, we believe 
demonstrates that the Legislature did not 
intend to provide for service of process 
upon any agent of a corporation who had 
some managerial function, but only upon 
one whose functions are to manage the 
corporation’s affairs in general. Prior to 
1931, the statute provided for service upon 
a “managing agent” and in 1930 the ap- 
pellate courts of this state had occasion, 
in the case of Roehl v. Texas Co., 107 Cal. 
App. 691, 703 [291 P. 255], to determine 
the meaning of the term “managing agent” 
and whether it included a person holding 
a minor managerial position. It held: “We 
do not think that the words ‘managing 
agent’ appearing in section 411 of the Code 
of Civil Procedure, can in the case of a 
corporation formed under the laws of this 


2In reviewing the judgment here we cannot 
take into consideration facts stated in any peti- 
tion or affidavit not received in evidence at the 
trial of the contempt order. (Collins v. Su- 
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state, . . . be confined to its ‘general man- 
ager, or that they mean the managing agent 
rather than a managing agent.” At its 
next session, the Legislature in 1931 amended 
section 411, and among other things, sub- 
stituted for the words “managing agent” 
the words “general manager.” We must 
assume that in amending the statute the 
Legislature knew of the interpretation placed 
upon the words “managing agent” by the 
court in Roehl v. Texas Co., and that the 
court had there held that one in charge 
of an office of a corporation was “a man- 
aging agent” of that corporation and that 
the words “managing agent” were not con- 
fined to a general manager of the corpora- 
tion, and that it amended the statute for 
the purpose of limiting a manager upon 
whom service could be made to a general 
manager rather than a manager of a de- 
partment or office, whom the court in the 
Roehl case had held to come within the 
meaning of the term “managing agent.” 
(See Clements v. T. R. Bechtel Co., 43 Cal. 
2d 227, 231-232 [273 P. 2d 5]; Oakland 
Pav. Co. v. Whittell Realty Co., 185 Cal. 
113 [195 P. 1058]; Prager v. Isreal, 15 Cal. 
2d 89- [98 P; 2d 729].) 


[Service on Foreign Corporations] 


The attorney general relies upon Cosper 
v. Snuth & Wesson Arms Co., 53 Cal. 2d 77 
[346 P. 2d 409] and Echpse Fuel etc. Co. v. 
Superior Court, 148 Cal. App. 2d 736 [307 
P. 2d 739]. These cases are not in point. 
Each of them involves foreign corporations 
which were not qualified to do business in 
this state and which had no officer or 
person designated as agent for the service 
of process in this state. In each of them 
the defendant was held to be doing business 
in this state and service of process was 
made upon the person through which it 
did its business and had its contracts within 
this state and in each case the court held 
that that person being the person through 
whom the foreign corporation’s business 
was transacted in this state, was “the gen- 
eral manager in this State’ within the 


meaning of section 6500 of the Corporations 
Code. 


In the matter before us the petitioners 
are charged with the violation of the Jan- 
uary 4th order of the court which com- 
manded Rocklite to produce its records 
before the attorney general. The only serv- 
ice made of this order was upon Mullins, 
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the office manager at the Rocklite plant in 
Los Angeles county and the evidence re- 
ceived at the hearing shows that he had 
no other functions than to manage that 
office. The evidence clearly establishes 
that Rocklite’s officers were all within the 
state and that petitioner Peterson was not 
only the vice president but the general 
manager of the corporation. The situation 
is thus entirely different from the case of 
foreign corporations whose only contact 
with the state is through an agent within 
the state and who in a real sense is the 


manager of its business within the state, 


for liere, all of the persons designated by 
the statute were in this state and available 
for the service of process upon the cor- 
poration. To hold under these facts that 
an office manager of a domestic corporation 
is a general manager of the corporation and 
thus a person upon whom process may 
be served, would be purely judicial legis- 
lation under the guise of interpretation. 
Certainly, when the Legislature specified in 
addition to named officers of a corporation, 
a “general manager” as one upon whom 
process might be served, it intended to limit 
the persons upon whom such process might 
be served and not to permit service upon 
any employee of the corporation who might 
have a limited and local managerial function. 


We may point out further that insofar 
as the petitioners Brovelli, McCall and An- 
derson are concerned, there is absolutely 
no evidence that they had knowledge of 
the court’s order of which they have been 
held in contempt, even though we should 
assume, which we do not, that service upon 
Mullins “was adequate service upon the 
corporation. 


While the conclusion we have reached, 
that the order under which the petitioners 
are held in contempt was not served upon 
the corporation and therefore constituted 
no basis for either the order for the pro- 
duction of the documents or the judgment 
of contempt, requires that the judgment of 
contempt be annulled, there is another mat- 
ter which in our opinion also compels its 
annulment. 


[Attorney General’s Investigative Authority 
—Necessity for Hearing] 


The attorney general as the head of the 
Department of Justice is authorized by 
section 11180 of the Government Code, 
to make investigations concerning all mat- 
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ters relating to subjects under the jurisdic- 
tion of that department and we assume 
for the purpose of this decision, without 
so deciding, that the investigation instituted 
by him of the concrete block industry was 
one within the purview of section 11180. 
We further assume, although we have some 
doubt as to the validity of the assumption,® 
that a subpoena issued by the attorney 
general which does not show on its face 
or by some supporting document served 
with it the purpose of the investigation in 
Telation to which it is issued has some 
vitality and that he may, for the purpose 
of the investigation, require a corporation to 
bring its books from any part of the state 
and deposit them with him. 


By the provisions of section 11181 of 
the Government Code, the attorney general 
as the head of the Department of Justice, 
is empowered in connection with investiga- 
tions, to inspect books and records, hear 
complaints, administer oaths and issue sub- 
poenas for the attendance of witnesses and 
the production of documents in “any inquiry, 
investigation, hearing or proceeding perti- 
nent or material thereto in any part of the 
State.” (Emphasis ours.) In the event a 
subpoena issued by him requires the pro- 
duction of documents before him at a hear- 
ing, he may, under the provisions of sections 
11186-11187, apply to the superior court 
of the county “in which the hearing is 
pending” or held for an order requiring 
compliance with the subpoena but he may 
only apply to the superior court of the 
county in which a hearing is being held 
or is pending, for such an order, and only 
a superior court in the county in which 
a hearing is being held or is pending, is 
given any jurisdiction, by the statute, to 
issue an order requiring compliance with 
the subpoena. The record here is devoid 
of any evidence that the attorney general 
was conducting a hearing in Los Angeles 
county at the time he issued the subpoena 
or at the time the court’s order requiring 
compliance with that subpoena was made. 
All it shows is that he was investigating 
and in that investigation was attempting, 
not to inspect the books and records of 
Rocklite in the place of business of Rocklite, 
but to have them for the purposes of his 
investigation, deposited with him, 
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The statute under which the attorney 
general claims to act clearly by its own 
terms, contemplates that an investigation 
or inquiry may be made without a hearing 
but impliedly gives the attorney general 
the right to hold hearings; however, the 
statute does not, by its terms, grant to the 
attorney general the right to enforce his 
subpoenas through proceedings invoking a 
court’s power to punish for contempt ex- 
cept in the cases where he does exercise 
his implied power to hold hearings as a 
part of his investigatory proceedings. Cer- 
tainly, if the Legislature had intended that 
the attorney general, without holding hear- 
ings, might enforce compliance with his 
subpoena, such as that issued here, by 
proceedings for contempt, it would not have 
as it did by express language, limit the 
court to which he could apply to one of 
the county in which a hearing was being 
held or pending but would have, as it has 
done in other cases (see Gov. Code, §§ 15612- 
15614) given him the right to apply to any 
court of competent jurisdiction to enforce 
through the contempt process, a failure to 
produce records pertinent to the matter 
under investigation, A hearing has been 
defined as “a ‘hearing’ is any oral proceed- 
ings before a tribunal.” (See Davis, Admin. 
Law Treatise, vol. 1, p. 407.) While “hear- 
ings” that are not judicial in character are 
not circumscribed by the restrictions appli- 
cable to judicial or quasi-judicial adversary 
proceedings they do contemplate the right 
of a party affected to question witnesses 
and produce evidence. (Franchise Tax Board 
v. Superior.Court, 36 Cal. 2d 538 at 549 [225 
P. 2d 905]; see also § 11190, Gov. Code.) 


There is a sound reason why the Leg- 
islature should have limited the right to 
enforce a subpoena issued by an administra- 
tive or executive officer of the state to 
subpoenas issued by him for the appearance 
of witnesses or the production of documents 
at a hearing conducted by him. When a 
hearing is held the parties affected have 
a right to appear, to examine witnesses and 
to explain the entries in books, The hear- 
ings are public and the parties have some 
protection from arbitrary action by. the 
investigating officer. On the other hand, 
where the officer seeks only to investigate 
and to examine the books and those exam- 
inations can be made at the office or place 


3 See Watkins v. United States, 354 U. S. 178 
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of business of the individual or corporation 
whose books are sought to be examined, 
it would seem that the Legislature might 
well have deemed it wise to leave the 
officer to his remedy to compel his right 
to inspect through a writ of mandate under 
the provisions of section 1085, Code of Civil 
Procedure. 
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There being no valid service of either 
the subpoena or the order of the court 
compelling compliance therewith and no 
showing of the facts which would give 
the respondent court jurisdiction to enforce 
it, the orders adjudging the petitioners in 
contempt are annulled. 

SHinnN, P. J., and Forp, J., concurred. 


[7 69,995] Crawford Transport Co., Inc. v. Chrysler Corp. and Commercial Carriers, 
Inc. 


In the United States District Court for the Eastern District of Kentucky, Catlettsburg. 
No. 497. January 26, 1961. : 


Clayton Act 


Private Enforcement—Venue—Automobile Manufacturer—Product Delivery and Sales 
Promotion as Transaction of Business.—Activity of Chrysler corporation, an automobile 
manufacturer, in the delivery of automobiles to its dealers in the district (with Chrysler 
exercising direct supervision over routing, transportation and handling), together with its 
activity in furnishing advertising materials for local use, and its national advertising, con- 
stituted the transacting of business within the meaning of Sec. 12 of the Clayton Act 
(assumed, but not held, to be the sole basis for determining venue in this antitrust suit against 
corporate defendants). Actual presence in the district is not the test; it is whether the 
totality of activities amounts to the transaction of any substantial business in the ordinary 
and usual sense. 


See Private Enforcement and Procedure, Vol. 2, J 9008.210. 


Private Enforcement—Venue—Transacting Business—Automobile Transport Com- 
pany.—An automobile transport company licensed in the district and making a substantial 
number of deliveries there is transacting business there within the meaning of Sec. 12 of 
the Clayton Act. 


See Private Enforcement and Procedure, Vol. 1, J 9008.210. 


Private Enforcement—Transfer of Venue—Necessity for Imbalance of Convenience— 
Home Offices, Witnesses and Documents.—In order for a defendant to obtain a transfer 
of a suit to another district, under Sec. 1404(a) of the Judicial Code, the balance of con- 
venience should be shown to be strongly in favor of the defendant. Here, where the 
plaintiff’s home office and a substantial number of its witnesses were convenient to the 
original forum (plaintiff's affidavits also stated that the financial expense of trial in 
the alternate district would necessitate abandonment of the case), while defendant’s home office 
and essential witnesses and documents were in the alternate district, the inequities were 
“relatively equal,” and defendant’s motion for a transfer was denied. 


See Private Enforcement and Procedure, Vol. 2, J 9008.600 


Private Enforcement—Service of Process—Agent Under Federal Motor Carriers Act. 


—Service of process on the local agent required under the Federal Motor Carriers Act 
was sufficient. 


See Private Enforcement and Procedure, Vol. 2, { 9008.350. 


For the plaintiff: Stoll, Keenon & Park by James Park, and Gibson Downing, Lexington, 
Ky.; John W. McKenzie, Ashland, Ky. 


For the defendant: Caldwell & Robinson, Ashland, Ky., Kelly, Drye, Newhall & McGinnis, 
New York, N. Y., and Keith A. Jenkins, Detroit, Mich., for Chrysler Corp.; J. W. Howard, 
Prestonsburg, Ky., and Cahill, Gordon, Reindel & Ohl, New York, N. Y., for Commercial 


Carriers, Inc. 
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Memorandum 


SwInrorD, Judge [In full text]: This is 
an antitrust action in which the plaintiff is 
seeking to recover three-fold the damages 
alleged to have been sustained by the wrong- 
ful action of the defendants and the costs of 
this action, including a reasonable attorneys’ 
fee. The court has jurisdiction under the 
provisions of 28 USC 1337 and 15 USC 15. 


The plaintiff is a West Virginia corpora- 
tion with its principal office and place of 
business in this district at Ashland, Ken- 
tucky. 


The defendant, Chrysler Corporation, is a 
Delaware corporation and the defendant, 
Commercial Carriers, Inc., is a Michigan 
corporation. Each of the defendants has its 
principal office and place of business in De- 
troit, Michigan. 


The record is before the court on the sep- 
arate motions of each defendant to dismiss 
the action for lack of venue or in the al- 
ternative to transfer. the action to the United 
States District Court for the Eastern Dis- 
trict of Michigan. The defendant, Com- 
mercial Carriers, Inc., also has moved to 
quash the return on the summons as to it. 


The court will first consider the motions 
to dismiss for want of venue. 


[Venue Provisions] 


Sections 4 and 12 of the Clayton Act (15 
USC 15, 22) contain the general venue pro- 
visions for actions ‘brought by private liti- 
gants for damages resulting from violations 
of the antitrust laws. Section 4 of the 
Clayton Act (15 USC 15) provides that any 
person injured in his business or property 
by reason of anything forbidden in the anti- 
trust laws may sue therefor in any district 
court of the United States in the district in 
which the defendant resides or is found or 
has an agent. Section 12 (15 USC 22), re- 
lating to corporations only, provides that 
such actions may be brought in any district 
wherein the corporation may be found or 
transacts business and that all process in 
such cases may be served in the district of 
which it is an inhabitant or wherever it may 
be found. 


In addition to these two sections of the 
Clayton Act, the general venue statute ap- 
plicable to corporations, 28 USC 1391(c), 
provides that a corporation may be sued in 
any judicial district in which it is incorpo- 
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rated or licensed to do business or is doing 
business. 


[Sec. 12, Clayton Act, as Exclusive Basis] 


A summons was executed upon each of 
the defendants by delivering a copy to their 
designated process agent in Louisville in 
the Western District of Kentucky. The 
plaintiff contends that the venue is es- 
tablished under all three of the above 
enumerated statutory provisions. It is the 
position of each of the defendants that since 
this is an antitrust action venue lies only 
under the provisions of Section 12 of the 
Clayton Act. The Chrysler Corporation 
says that even though it is licensed to do 
business in the State of Kentucky, has a 
designated process agent and is subject to 
be sued under the general venue statute (28 
USC 1391(c)), it is not “found” in this dis- 
trict as required by Section 4 (15 USC 15). 
The defendant, Commercial Carriers, -Inc., 
says that its designated process agent was 
only its agent for the purpose of complying 
with the Federal Motor Carrier’s Act (49 
USC 321(c)) and that it is not an inhabitant 
of, is not licensed to do business in this 
district, nor is it found in this district. 
Each of the defendants contends that it 
does not transact business in the Eastern 
District of Kentucky in contemplation of 
the requirements of Section 12. 


The court is of the opinion that the venue 
of this action in this district must be sus- 
tained, if at all, only under the provisions 
of Section 12 of the Clayton Act. It would 
serve no useful purpose to proceed with 
an academic discussion of the reasons why 
Section 4 of the Clayton Act and the general 
venue statute do not apply. It is sufficient 
to point out that notwithstanding language 
of the Supreme Court in General Investment 
Co. v. Lake Shore Ry., 260 U. S. 261, 279, 
that the special provision in Section 12 does 
not affect the general jurisdiction of the 
District Courts but ‘‘merely establishes a 
personal privilege which a defendant is free 
to waive,’ the later authorities, while not 
directly in point, impliedly hold that venue 
cannot be sustained in an antitrust case 
such as this except under the provisions of 
Section 12 of the Clayton Act. Fourco 
Glass Co. v. Transmirra Corp., 353 U. S. 222; 
Stonite Co. v. Melvin Lloyd Co., 315 U. S. 
561. 


Accordingly, this opinion proceeds on the 
assumption, without deciding, that Section 
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12 of the Clayton Act (15 USC 22) is the 
sole and exclusive provision governing 
venue in antitrust actions. 


The record consists of numerous affidavits 
and counter-affidavits setting forth in detail 
the circumstances surrounding the actions 
of the defendants and their transactions in 
this district. It is established and the court 
finds that neither of the defendants is an 
inhabitant of nor are they “found” in the 
Eastern District of Kentucky. The one 
question then to be determined is whether 
or not the defendants, either or both of 
them, are within the meaning of the statute 
transacting business in this district. The 
facts as to the defendant, Chrysler Corpo- 
ration, will first be considered. 


[Automobile Delivery and Sales Promotion as 
Transacting Business] 


The Manufacturer’s Statements of Origin 
(Exhibit 3 to Callihan’s affidavit and Ex- 
hibits, 3. 4, 7, 9, li -12-22—25, 26"and 28"to 
Downing’s affidavit) show sales or transfers 
of motor vehicles from Chrysler directly to 
dealers in this district. Chrysler certifies 
by these statements that the motor vehicle 
described in the statement is the property 
of Chrysler; that it has been transferred to 
the dealer; and that the transfer was “the 
first transfer of such new motor vehicle in 
ordinary trade and commerce”. In the face 
of these exhibits, it was incumbent upon 
Chrysler to affirmatively show that they 
are, in law, something other than what they 
purport to be. This Chrysler failed to do. 


The “Consignee Delivery Receipts” af- 
fixed to the affidavit of Vincent Callihan, 
sworn to on May 7, 1960, are convincing 
evidence that Chrysler and not its subsid- 
iary, Chrysler Motors Corporation, identi- 
fied in the record as “Motors”, was the 
shipper therein described and that the ve- 
hicles were transported to and received by 
dealers in this district. Exhibits 32 to 42, 
attached to Downing’s affidavit are uncon- 
tradicted evidence that Chrysler continued 
to exercise direct supervision over the rout- 
ing, transportation and handling of the new 
motor vehicles consigned to Chrysler dealers 
in this district even after the formation of 
“Motors”, Chrysler, the parent corpora- 
tion, continued to adjust claims between 
carriers and dealers and to advise its dealers 
on matters of operation in the same manner 
as it had before the formation of “Motors”. 
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The affidavit of F. S. Crawford, filed on 
May 16, 1960, is uncontradicted insofar as 
it states the number of Chrysler products 
dealers and Chrysler products sales within 
this district. It is not denied that Chrysler 
furnishes all its dealers advertising ma- 
terials for use on sales floors and in their 
places of business. These materials are pre- 
pared under the supervision of Chrysler 
and furnished for the purpose of promoting 
sales of its products. As a further direct 
aid to this purpose, Chrysler causes national 
television advertising to be beamed into this 
district and to be broadcast over the facili- 
ties of stations located within the district. 


In determining whether or not Chrysler 
is transacting business within the meaning 
of the venue statute, the court must con- 
sider these various items, not separately, 
but collectively. Standing alone, one act of 
advertising or promotion of sales or one 
category of such practice might not be 
sufficient, but to consider the whole evidence 
of the continuous, persistent and almost 
daily conduct of this defendant to further 
stimulate the sales of its products to be 
anything other than doing business is to 
deny an absolute fact. “It is the totality of 
acts and conduct by the corporation rather 
than isolated and fragmented items thereof 
which govern.” Naifeh v. Ronson Art Metal 
Works, 111 F. Supp. 491. 


The term “transacts business” is not 
technical and should not be given a tortured 
construction. The Chrysler Corporation sells 
hundreds of thousands of dollars worth of 
its products in this district each year, From 
the record it appears that it has almost 
daily contact, in one form or another, with 
its various agencies in this district, and to 
now assume that it does not transact busi- 
ness in a substantial way is to urge upon 
the court an unrealistic refinement of the 
English language. The question before the 
court is not whether the defendant is pre- 
sent or is found in the district for the pur- 
pose of carrying on these transactions as its 
presence is not required. The question is 
whether, judging in totality, it transacts, in 
the ordinary and usual sense, any substan- 
tial business. I must conclude that it does 
and that the motion of the Chrysler Cor- 
poration to dismiss this action for want of 
venue should be overruled. Eastman Co. v. 
Southern Photo Co., 273 U.S. 359; Exhibitors 
Service v. Abbey Rents [1955 Trape Cases 
7 57,460], 135 F. Supp. 112. 
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[Automobile Transport Company] 


In dealing with the same question as it 
pertains to the defendant, Commercial Car- 
riers, Inc., I must confess that its reasoning 
to evade venue is obscure. The whole rea- 
son for the existence of this defendant and 
the purpose for its having originally been 
incorporated is to transport motor vehicles 
and deliver them to dealers in interstate 
commerce. When it carries out the acts for 
which it is licensed, it must surely be trans- 
acting business. The. Supreme Court in 
Eastinan Co. v. Southern Photo Co., supra, 
pointed out that a corporation is not im- 
mune to suit in any district because of the 
fact that the business transacted “. . . may 
be entirely interstate in character and be 
transacted by agents who do not reside 
within the district.” 


Commercial Carriers, Inc. holds a cer- 
tificate from the Interstate Commerce Com- 
mission and the Kentucky Department of 
Motor Transportation permitting it to en- 
gage in the interstate carriage of motor 
vehicles to various points in the State of 
Kentucky, including this Eastern District 
of Kentucky. Its Kentucky Certificate of 
Convenience and Necessity covers a total 
of 923 vehicles. The record discloses, and 
it is not denied, that it is now transporting 
into this district an average of more than 
185 motor vehicles per month, having a 
value in excess of $333,000. Its drivers, 
agents and employees make the deliveries 
and obtain receipts. 


A construction of the term “transacts 
business” is given by the Supreme Court in 
U. S. v. Scophony Corp. [1948-1949 TRADE 
Cases J 62,238], 333 U. S. 795. It is pointed 
out in the opinion that for the purpose of 
establishing venue it has a much broader 
meaning than the concept of “carrying on 
business” denoted by the word “found” 
under former statutes and decisions. In ex- 
plaining the Eastman holding of the venue 
requirements under 15 USC 22, the Court 
emphasized that the highly technical dis- 
tinctions should be “sloughed off” and in 
their stead a practical and broader business 
conception of engaging in any substantial 
business operations should be accepted as 
the test. 

The refinements previously made by the 
courts are no longer determinative and must 
give way to the practical, everyday or com- 
mercial concept of doing business of a sub- 
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stantial character. Brandt v. Renfield Im- 
porters, Lid. [1960 Trape Cases { 69,697], 
278 F. 2d 904. 

The motion of the defendant, Commercial 
Carriers, Inc., to dismiss for want of venue 
should be overruled. 


[Service on Statutory Agent] 


The motion of this same defendant to 
quash the return on the summons is sup- 
ported by numerous citations of authority. 
Summons was served on the defendant by 
service on its resident Kentucky agent desig- 
nated for that purpose as required by the 
Motor Carrier Act, 49 USC 301 et seq., 
and the designation was made pursuant to 


“ sub-section 321(c) thereof. The defendant, 


Commercial Carriers, Inc., is presently be- 
fore the court by reason of Section 281.710, 
Kentucky Revised Statutes, with which the 
defendant had complied. 


The motion to quash the return on the 
summons should be overruled. 


[Congressional Intent as to Forum| 


The remaining matter for consideration is 
the motion of each defendant to transfer 
this action to the United States District 
Court for the Eastern District of Michigan. 


Prior to 1948 the plaintiff's choice of a 
forum in an antitrust case was absolute 
within the limits of Section 12 of the Clay- 
ton Act (15 UISC 22) and was not subject 
to the application of the doctrine of forum 
non conveniens. In the case of United States 
v. National City Lines [1948-1949 TrapE 
Cases J 62,259], 334 U.S. 573, the Supreme 
Court pointed out that the legislative his- 
tory of Section 12 of the Clayton Act 
clearly established that Congress intended 
to leave no room for judicial discretion to 
apply the doctrine of forum non conveniens 
to deprive the plaintiff of the choice of 
forum given by that section. It was em- 
phasized in the opinion that the purpose of 
Congress was clear to confer upon the 
plaintiff in civil antitrust proceedings against 
corporations the right of choice among the 
specific venues and that the considerations 
of policy which might otherwise justify the 
exercise of judicial discretion in such mat- 
ters had become irrelevant. The purpose 
of the advocates of change was to give the 
plaintiff a right to bring suit and have it 
tried in the district where the defendant 
had committed violations of the Act and 
had inflicted forbidden injuries. 
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In 1948 Congress revised the Judicial 
Code and enacted Sec, 1404(a). This sec- 
tion of Title 28 provides that for the con- 
venience of the parties and witnesses, and 
in the interest of justice, a civil action may 
be transferred to any district or division 
where it might have been brought originally. 
The first Supreme Court construction of 
Sec. 1404(a) is found in a series of cases 


decided on May 31, 1949. Ex Parte Collett,. 


337 U. S. 55; Kilpatrick v. Texas & Pacific 
RR. Co., 337 U. S. 75. Included in the cases 
handed down on that date was U. S. wv. 
National City Lines [1948-1949 TrapE CASES 
{ 62,429], 337 U. S. 78, in which the court 
held that the section applied to antitrust 
actions. 


[Relative Convenience of Forum|] 


The relief sought by the defendants is 
within the provisions of the statute since 
both defendants have their principal place 
of business in the Eastern District of Michi- 
gan and consequently the action could have 
been brought in that district. Hoffman v. 
Blaski, 363 U. S. 335, decided June 13, 1960. 


In determining whether a case should be 
transferred to another district under the 
provisions of Sec. 1404(a), the right to de- 
termine the balance of convenience between 
the litigants is within the sound discretion 
of the District Court and unless the balance 
is strongly in favor of the defendant, the 
plaintiff's choice of forum should rarely be 
disturbed. Gulf Oil Corp. v. Gilbert, 330 
U.S. 501; Sun Oil Co. v. Lederle, 6 Cir., 199 
F. 2d 423; Morehead v. Barksdale, 263 F. 2d 
117; Fannin v. Jones, 6 Cir., 229 F. 2d 368. 


The statute requires the moving party 
to show more than a limited degree of added 
convenience for trying the case in a differ- 
ent jurisdiction. It requires a strong and 
preponderant balance in favor of the de- 
fendant before the plaintiff's choice of a 
forum will be disturbed. In considering the 
motion the court is limited to the three 
factors specifically mentioned in the statute, 
namely, convenience of the parties, con- 
venience of the witnesses and the interest 
of justice. Where the plaintiff has selected 
the proper forum, his choice should not 
lightly be set aside. Before the court is 
warranted in depriving that plaintiff of the 
right to proceed in a proper forum it must 
appear that continuance of the action in 
that forum would be oppressive, harassing 
and vexatious to the defendant. Dairy In- 
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dustries Supply Ass'n. v. La Buy [1953 TRADE 
CASES J 67,599], 207 F. 2d 554. 


Bearing in mind that the burden is on 
the defendants who have made the motion, 
the question must necessarily be determined 
by the showing made by the affidavits of 
the respective parties. The record discloses 
that the plaintiff’s only office and all of its 
officers and records are located in this dis- 
trict; that it proposes to call 74 witnesses, 
all of whom live more than two hundred 
miles from Detroit, Michigan, which is the 
place the case would be tried if the defend- 
ants’ motions are sustained; that 16 of the 
principal witnesses live within ten miles of 
the site of the court where the action is now 
pending; that of the remaining 58 witnesses, 
21 are amenable to the processes of this 
court‘ and that a trial of this case in Detroit 
would work such a financial hardship on 
the plaintiff that it would have to forego its 
right to prosecute this action. 


In the counter affidavits filed by the 
Chrysler Corporation, it is shown that cer- 
tain important personnel in its traffic de- 
partment would be required to be at the 
trial and consequently to be away from 
their work for a long period of time; that 
all of the records, which are necessarily 
voluminous, are in or near the City of 
Detroit; and that there would be a substan- 
tial financial burden upon the defendant, 
Chrysler Corporation, by reason of the 
curtailment of the activities of their per- 
sonnel at their accustomed post of duty and 
the necessity to keep them at a distant point 
from their homes. 


The defendant, Commercial Carriers, Inc., 
has not offered any proof of inconvenience 
to it or its witnesses. 


The court recognizes the fact that any 
trial of a lawsuit places litigants at con- 
siderable inconvenience. The record also 
indicates that each of them must entail 
substantial expense. Since the difficulties, 
including both inconvenience and expense, 
appear relatively equal, the court, under the 
authorities cited, must conclude that the 
motion should be overruled and the plaintiff 
have its choice of a forum undisturbed. 
Norwood v. Kirkpatrick, 349 U. S. 29; Sun 
Oil Co. v. Lederle, supra; 1 ALR 2d Supple- 
ment Service, pages 710-718 (1960). 


An order in conformity with this memo- 
randum is this day entered. 
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Columbia Pictures Corp. v. Rubenstein 
[{].69,996] Columbia Pictures Corp. et al. v. Charles Rubenstein Inc., et al.; Charles 
Rubenstein, Inc., et al. v. Columbia Pictures Corp. et al. 


In the United States Court of Appeals for the Eighth Circuit. Nos. 16,382, 16,383. 
Dated April 27, 1961. 


Appeals from the United States District Court for the District of Minnesota. 


Sherman and Clayton Acts 


Private Enforcement—Demand on Conspirators—Responsibility of Shareholders in 
Related Corporations.—Shareholders of a corporation are not required to represent all 
corporations they may control at all times in their dealings with alleged conspirators. 
Accordingly, it was proper for the owners of a theater which was leased by the defendants 
to negotiate a new lease for an extended period without insisting, at the same time, on 
equal-run privileges for another theater in which they were controlling stockholders. 
Stockholders and their corporations are not only separate entities, but in this instance the 
president of the other theater had previously made demand upon the defendants for 
equal-run privileges, and since defendants were continuing the same practices they were 
charged with knowledge of possible claims against them on behalf of the other theater. 


See Private Enforcement and Procedure, Vol. 2, J 9009. 


Private Enforcement—Damages—Theatres—Pooling of Favored and Complaining 
Theatres’ Receipts.—It was proper for the trial court to compute probable receipts (and 
resulting damages) of the complaining theatre by pooling its receipts with those of the 
favored theatre, and dividing the total, then adjusting for probable rental and other 
pertinent charges. 


See Private Enforcement, Vol. 2, J 9011.400. 


Private Enforcement—Government Decree as Evidence—Injury—Limitations Period. 
—Without detailed discussion, it was determined that the trial court properly applied the 
Minnesota six-year statute of limitations, that a government decree against a key distribu- 
tor was properly admitted in evidence, and that there was substantial evidence to support 
its findings of conspiracy and resulting injury to the complaining theatre. 


See Combinations and Conspiracies, Vol. 1, { 2005.360, 2005.410, 2005.553; Private 
Enforcement and Procedure, Vol. 2, {| 9006, 9010.00, 9010.275, 9011.520, 9012.416. 


For the appellants: Mandt Torrison, St. Paul, Minn., for Columbia Pictures Corp. 
et al. (Philip Neville and James C. O’Neill, on brief), Minneapolis, Minn. 


For the appellees: Donald M. Fraser for Charles Rubenstein, Inc., et al. (Larson, 
Lindquist, Fraser & Magnuson, on brief) Minneapolis, Minn, 


Affirming 1959 Trade Cases {[ 69,521. 
Before SANBORN, WooprouGH, and Mattes, Circuit Judges. 


Woonproucy, Circuit Judge [Jn full text]: 
These are appeals from money judgments 
totalling $203,589.00 entered for plaintiffs by 
the District Court sitting without a jury in 
a treble damage action under the anti-trust 
laws. The appellants in No. 16,382 seek 
reversal of the judgments against them for 
alleged errors and also dismissal of the 
action on the merits. The appeals in No. 
16,383 are by the plaintiffs in the action 
from the same judgments in their favor, but 
are on the sole grounds that the amount of 
the judgments awarded them are inadequate. 


As to case No. 16,382. 
Trade Regulation Reports 


The complaint filed on November 6, 1952 
alleged a continuing national conspiracy in 
violation of the Sherman and Clayton Acts 
(Lome Sav CurAre Seciailv ete sequuands 15 
U. S. C. A. Sec. 12 et seq.) by eight dis- 
tributors of motion pictures and by exhibitor 
of motion pictures referred to as M. A. C. 
which is the wholly owned subsidiary cor- 
poration of Paramount Pictures Inc., and 
was formally entitled Minnesota Amusement 
Company. It was alleged that the con- 
spiracy was effected in Minneapolis, Minne- 
sota, by giving a neighborhood theatre in 
that city, operated by the exhibitor defend- 
ant M. A. C. called the Ation Theatre, a 
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“run” seven days ahead of the “run” given 
the neighborhood theatre operated by the 
plaintiffs about a mile away in the same city 
called the Hollywood Theatre, which was 
in competition with the Arion. The plain- 
tiffs claimed they were entitled to have 
equal clearance for their Hollywood Theatre 
and that they suffered damage as the result 
of being required through the conspiracy to 
exhibit at the Hollywood Theatre seven 
days later than M. A. C. was permitted to 
and did exhibit at the Arion Theatre. 


The court found the conspiracy existed 
as charged; that the seven day prior run 
was effected through the conspiracy; that 
the run was unreasonable; that demand was 
made for equal clearance and was denied 
directly and proximately causing the dam- 
ages to plaintiffs for which they were en- 
titled to threefold recovery. The opinion 
of the court is published at 176 F. Supp. 527 
[1959 TrapE Cases § 69,521]. 


[Origin of Priority in Run] 


The evidence was that in 1936 before the 
seven day prior run was first given to the 
Arion Theatre, the Hollywood was a new 
theatre having been built in 1935 and was 
very attractive, while the Arion was old 
and in some respects out of date. The two 
theatres had cost about the same amount 
of $60,000 and had about the same seating 
capacity. Arion had a better location for 
motion picture theatre purposes. On account 
of its physical condition Arion was charging 
less admission than Hollywood’s twenty-five 
cent charge and was exhibiting on a later 
run. The capital stock of the plaintiff corpo- 
ration operating the Hollywood was owned 
as a two family interest, one half by A. A. 
Kaplan and the other half by Louis Ruben- 
stein and his immediate family. The Arion 
Theatre also belonged to Rubenstein and 
Kaplan, but was operated by M, A. C. under 
its lease from them. The competition be- 
tween the two theatres was substantial and 
in the early part of 1936 negotiations were 
carried on between M. A. C. and its land- 
lords with a view to establish working 
relations between them. The gist of the negotia- 
tions was proven by plaintiffs mainly 
through their introduction of the contempo- 
raneous reports that M. A. C. made to the 
New York office of its parent Paramount 
Corporation. They showed that M. A. C. 
first proposed to Rubenstein and Kaplan 
that the two theatres should be pooled and, 
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although separately operated with Arion 
in an inferior charging and playing position 
“as a cheaper theatre type’, the profits 
should be divided. Both Rubenstein and 
Kaplan acted on the proposal in Holly- 
wood’s behalf and declined it. Mr. Ruben- 
stein said, “That in the event the Arion was 
reconditioned, modernized and re-equipped 
it might then be possible to discuss this 
idea and plan more definitely.” M. A. C. 
thereupon took up the matter of improving 
the physical condition of Arion. It caused 
its agent, John A. Branton, (called as a 
witness by the plaintiffs) to negotiate tenta- 
tively with distributors for a run for 
Arion slightly ahead of Hollywood. Branton 
obtained the run for Arion seven days ahead 
of Hollywood provided that Arion should 
be improved to a condition where it could and 
would raise its admission from the fifteen cents 
it was getting to twenty-five cents. This was 
reported to the New York office in May, 
1936. M. A. C. then appealed to its land- 
lords, Rubenstein and Kaplan, to pay or 
contribute to the necessary expenses to 
bring the Arion up to a competitive condi- 
tion and they refused. Louis Rubenstein 
said, “It would be inconsistent for the land- 
lords to contribute to the cost of improving 
the Arion, thereby making that theatre more 
specifically competitive with the MHolly- 
wood.” The cost of the necessary improve- 
ments to Arion was $16,000 and after failing 
to induce the landlords to pay any part, 
M. A. C. considered paying for them itself. 
The lease had only seven years to run 
and contained no option for renewal. It 
provided that the lessee will “not make any 
changes in the general nature, design or 
structure of the building or improvements 
upon the demised premises” without first 
submitting “drawings, plans, and specifica- 
tions” to the lessors and securing lessors’ 
approval thereof. 


Accordingly, M. A. C. applied to Ruben- 
stein and Kaplan for their approval of 
M. A. C. making the necessary improve- 
ments to the Arion Theatre at its own 
expense to enable it to comply with the con- 
dition upon which it was granted the run 
seven days ahead of Hollywood. Ruben- 
stein and Kaplan gave their consent in writ- 
ing June 1, 1936. M. A. C.: then had the 
improvements made, raised, its admission 
charge to twenty-five cents and proceeded 
to exhibit at the Arion Theatre on that 
“run” ahead of the Hollywood in September, 
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1936. It continued to do so through the 
remaining years of the lease and thereafter 
during an additional period of ten years 
after the lease was extended by the parties. 
Neither Louis Rubenstein nor A. A. Kaplan 
ever raised any question or made any objec- 
tion in respect to the playing position of 
the two theatres, or requested that the Holly- 
wood be put on an equal clearance with 
Arion. The claims for damages in the 
present action are asserted only after the 
lease of Arion as extended had expired and 
all its advantages to the owners of the prop- 
erty had been availed of. The defendant 
M. A. C., which exhibited the pictures at the 
Arion ahead of Hollywood throughout the 
many years, was never given any intimation 
either before or after it took the playing 
position that there was any objection to its 
doing so. 


[Findings as to Demand for Equality of Run] 


It has been settled, we think rightly so in 
numerous anti-trust cases, that where the 
plaintiffs seek to recover for defendant’s 
denial through conspiracy of a run or 
clearance to which plaintiffs were entitled, 
plaintiffs cannot recover damages “unless 
they made demand for that of which they now 
claim they were deprived by the conspiracy.” 
J. J. Theatres Inc. v. Twentieth Century-Fox 
Film Corp. [1954 Trapt Cases § 67,757] 212 
F. 2d 840. “In order for plaintiffs to re- 
cover for defendant’s denial of runs and 
clearance to them, plaintiffs must show that 
they requested defendants to grant them 
such runs and clearances.” Vilastor Kent 
Theatre Corp. v. Brandt [1955 TrAapE CASES 
ThO8:102} el Seton Re 199: F (S. Dar NY 
1955) “In the absence of such demand upon 
the part of the plaintiffs, the courts have 
consistently held there can be no recovery 
in an antitrust action.” Lawlor v. National 
Screen Service Corp. [1959 TRADE CasEs 
{ 69,446], 270 F. 2d 146 (3 Cir., 1959). 


The action here is based on the claim 
that plaintiffs were entitled to equal clear- 
ance for the Hollywood Theatre and the 
Arion Theatre, and that the damage for 
which they sue resulted from denial of that 
equality of clearance through the conspiracy 
of the defendants. 

It was a foremost contention for defend- 
ants at the trial and it is reiterated here 
that Louis Rubenstein and A. A. Kaplan 
who owned the Arion Theatre, as well as 
almost all of the stock in the plaintiff corpo- 
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ration, Charles Rubenstein Inc., never re- 
quested an equal run for Hollywood with 
Arion and thereby consented to the prior 
playing position of Arion ahead of Holly- 
wood, that they were satisfied therewith and 
acquiesced therein, and that the entire 
course of dealings were such that Charles 
Rubenstein Inc., could not recover damages 
for any losses claimed to have been suffered 
as a result of such prior playing position 
granted to the Arion. But the court found 
as fact that, “Charles Rubenstein as mana- 
ger in active charge of the Hollywood re- 
peatedly protested in the years 1936 and 
1937 to the branch managers of most of the 
distributors against the preferential run 
of the Arion and requested that the Holly- 
wood be accorded the same availability as 
the Arion. Such protests were rejected and 
the requests refused.” 


There was a further finding that the 
plaintiff, Charles Rubenstein Inc., “did not 
at any time consent to or acquiesce in the 
grant to the Arion of a preferential playing 
position ahead of the Hollywood.” 


Study of the record has convinced us 
that substantial evidence supports those find- 
ings and they are not clearly erroneous. 
Although Louis Rubenstein and A. A. 
Kaplan probably wanted M. A. C. to im- 
prove their Arion property as it did and 
consented to the improvements knowing 
that a better playing position for Arion 
would result, the court was not clearly 
wrong in holding that there was no proof 
of consent by the plaintiff, Charles Ruben- 
stein Inc., to the prior clearance of ahead 
of Hollywood. The Hollywood property 
had been turned over to the corporation 
and the protests on its behalf were made by 
its President and managing officer, Charles 
Rubenstein, 


Notwithstanding that, there was some 
evidence that although Louis Rubenstein 
and A. A. Kaplan had put their Hollywood 
Theatre into the corporate form, it was in 
fact their joint enterprise. They continued 
to control its affairs and neither of them 
requested equal clearance for Hollywood 
or objected to the short priority given 
Arion though they had knowledge of this 
clearance. We conclude that there was 
sufficient grounds, for the court’s holding, 
that in the years 1936 and 1937 Charles 
Rubenstein made request of certain dis- 
tributors’ agents for equal clearance for 
Hollywood and protested to them against 
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the priority given to Arion, and the corpo- 
rate plaintiff, Charles Rubenstein Inc., was 
not precluded from maintaining this action 
for failure to complain and to make a demand. 


[Rulings on Conspiracy, Evidence, Limitations 
and Damage} 


Appellants assail as clearly erroneous the 
findings made by the court of a conspiracy 
to grant unreasonable preferential runs to 
M. A. C. suburban theatres, including the 
run to Arion seven days ahead of Holly- 
wood, but there was substantial evidence 
to support the findings and the court’s 
opinion explains and justifies them. The 
receiving in evidence of the Paramount de- 
crees which is also attacked is supported in 
the following cases. Twentieth Century-Fox 
Corp. v. Brookside Theatre Corp. (8 Cir.), 
[1952 TrapE CAsEs § 67,218], 194 F. 2d 846, 
cert. den. 343 U. S. 942; Loew’s Inc. et al. v. 
Cinema Amusements (10 Cir.) [1954 TrapE 
Cases [67,648] 210 F. 2d 86; Homewood 
Theatre v. Loew's (Minn.) [1952 TRADE CASES 
{ 67,333], 110 F. Supp. 398, appeal dismissed 
207 F. 2d 263; Sablosky v. Paramount Film 
Distributing Corp. (E. D. Pa.) [1955 TrapE 
Cases { 68,219], 137 F. Supp. 929; Don 
George, Inc. v. Paramount Pictures (La.) 
{1952 TrapE Cases { 67,294], 111 F. Supp. 
458; DeLuxe Theatre Corp. v. Balaban & 
Katz (1ll.) [1950-1951 Trane Cases J 62,790], 
95 F. Supp. 983. There was no error in re- 
ceiving the decrees in evidence. 


Upon the hearing of the motion of M. A. C. 
for partial judgment by applying the Minne- 
sota Statute of limitation, the court adjudi- 
cated that the state’s six year statute of 
limitation was applicable to the case of the 
plaintiffs. It is contended that the ruling 
was erroneous. We have carefully reviewed 
the question as raised and find no error 
in the court’s interpretation of the statute 
as explained in the opinions in Homewood 
Theatre v. Loew's Inc. 101 F. Supp. 76 (D. 
Minn. 1951) and in Charles Rubenstein Inc. v. 
Columbia Pictures Corp. [1957 TrapE CAsES 
{ 68,789] 154 F, Supp. 216. 

Appellants also complain of the court’s 
finding that “The Hollywood Theatre was 
certainly and clearly damaged as a direct 
and proximate result of the conspiracy 
among the defendants. ... The preferential 
run granted to the Arion and the clearance 
of the Arion over the Hollywood.” We 
conclude that there was substantial evidence 
to support the finding as shown in the 
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court’s opinion and do not consider it 
clearly erroneous. 


[Lease Negotiations] 


Turning to the case for the plaintiff 
Rubenstein & Kaplan, a partnership of 
Abraham Kaplan, Charles Rubenstein and 
Anna Rubenstein, and Charles Rubenstein 
and Anna Rubenstein as Trustees for Arnold 
Rubenstein and Sheldon Rubenstein, d/b/a 
Hollywood Theatre, we find a different 
situation. 


The lease of the Arion Theatre from 
Louis Rubenstein and A. A. Kaplan to 
M. A. C. would have expired in April, 1943 
and negotiations for renewal or extension 
of it were carried on in 1942. Louis Ruben- 
stein had died in 1939 and his one half 
interest in the Arion devolved to his widow 
who is the mother of Charles Rubenstein 
and was represented by him in the negotia- 
tions. The Arion had then been playing 
on its run seven days ahead of the Holly- 
wood for about six years and Charles Ruben- 
stein testified that he assumed it would 
continue to do so. He also testified that he 
had never at any time had a discussion 
of the Arion and Hollywood’s playing posi- 
tions with a representative of the defendant 
M. A. C. It was considered in the negotia- 
tion with M. A. C. concerning the renewal 
or extension of the lease that M. A. C. might 
drop the Arion lease, but the lessors insisted 
on a package deal for two of their theatres, 
the Arion and the Granada. An extension 
of the lease of the Arion for an additional 
ten year period was voluntarily agreed 
upon and entered into without any intima- 
tion given to M. A. C. that there was any 
dissatisfaction with the playing positions 
of the Hollywood and Arion theatres. Those 
playing positions were continued without 
objection by the partnership throughout the 
extended period of the Arion lease and 
always without any notice of dissatisfaction 
to M. A. C. In the fall of 1942, Charles 
Rubenstein entered the military service and 
the Hollywood Theatre was leased to the 
plaintiff partnership which operated it 
throughout the rest of the damage period. 
The partnership on taking over made no 
objection or demand and raised: no question 
concerning the playing positions of the two 
theatres, but continued to operate under the 
clearance established in 1936, 


The parties and the court recognized at 
the trial that it was necessary for plaintiffs 
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to prove that demand had been made for 
the equal clearance of che two theatres and 
that the demand was denied to their damage. 
As we have noted Charles Rubenstein as 
managing officer of the corporation operating 
the Hollywood. Theatre, gave the testimony 
that he had orally made such demand for that 
corporation. In 1942, the year when the lease 
of the Arion Theatre was extended for ten 
years, the partnership took a lease of the 
Hollywood and became its operator during the 
following years of the damage period. No de- 
mand for equal clearance for the two theatres 
was made on behalf of the partnership. 


[Failure of Stockholder-Lessors to Act for 
Sister Corporation] 


Appellants have earnestly contended in 
this Court as they did in the District Court, 
that even if recovery should be awarded the 
corporation plaintiff up to 1942, that after 
the extension of the Arion lease in that year 
and the change of possession and operation 
of the Hollywood recovery should be denied. 
The District Court considered the conten- 
tions with meticulous care and when 
appellants’ motion for amended findings, con- 
clusions and judgment was considered and 
denied, a memorandum opinion (not pub- 
lished) supplementing the published opinion 
accompanied the order. The following i.a. 
was included: 


“ck * * [T]he Court adheres-to the find- 
ings of fact and conclusions of law here- 
tofore filed. However, it may not be 
amiss for the Court to comment somewhat 
more extensively upon the contention of 
the Minnesota Amusement Company that 
plaintiffs should not recover any damages 
for the period after the 1942 negotiations 
between it and the lessors of the Arion 
Theatre for a renewal of the Arion lease. 
This matter was specifically considered in the 
Court’s memorandum decision of Janu- 
ary 27, 1959, [176 F. Supp. 527] and were 
it not for the very earnest contention on 
the part of MAC that the Court had erred 
in its views in considering that question, 
I would be content with the simple state- 
ment that I am not convinced that the 
defendant has sustained the burden in 
establishing an estoppel on the part of 
plaintiffs to seek damages after 1942 and 
that there is an absence of sufficient evi- 
dence to justify a finding that plaintiffs 
waived Hollywood’s objection to Arion’s 
preferred run after that year or that they 
consented or acquiesced in Arion’s so- 
called circuit run after 1942. 
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“One must consider the conduct of the 
parties in light of the situation -and cir- 
cumstances which existed at the time the 
leases of the Arion and Granada Theatres 
were renewed. The Court is abundantly 
satisfied that frequent objection was voiced 
by Hollywood as to Arion’s preferred play- 
ing position when MAC, by reason of its 
dominant economic power and strength, 
summarily demanded and received from 
the other defendant distributors a pre- 
ferred playing position over Hollywood. 
When Hollywood’s objections and pro- 
tests resulted in no amelioration of its 
inferior playing position with respect to 
Arion, it had no alternative but to compete 
with Arion by way of such means and 
business methods as were available to it. 
To continue to repeat such demands or 
protests year after year would have been 
an utterly futile ceremony. Hollywood 
knew that it was subject to the same 
dominance that befell most, if not all, of 
the independent theatres in the city. The 
granting of the so-called circuit run to the 
Paradise Theatre, an independent theatre, 
cannot be cited as an example of any 
break in the tightness of MAC’s control 
of the runs and clearances in Minneapolis 
during those years. Concessions to the 
Paradise Theatre merely represented the 
result of threats of litigation by a formid- 
able independent theatre chain. 


“The Arion lessors were Messrs. Kap- 
lan and Rubenstein, who were stock- 
holders in Hollywood. They also had 
leased the Granada Theatre to MAC. The 
Hollywood Theatre was owned by Charles 
Rubenstein, Inc., a corporation. Charles 
Rubenstein was the President and active 
manager of the company in 1942. He 
never had any ownership interest in the 
Arion Theatre. In May, 1942, when 
negotiations were under way for a renewal 
of the Arion lease which expired in 1943, 
Kaplan, the surviving partner of Kaplan 
and Rubenstein, was the dominant person 
who conducted the negotiations for the 
partnership. He apparently was assisted 
by Charles Rubenstein, who represented 
his mother. Louis Rubenstein, father of 
Charles, had died and his widow, Anna 
Rubenstein, had inherited his interest. 
Although the family relationship between 
the owners of the Arion and the stock- 
holders of Hollywood were close, we are 
nevertheless dealing with distinct and 
separate entities, The lessors of Arion 
had no control over the operation of 
Hollywood until after the Arion lease had 
been renewed and after Charles Ruben- 
stein, the manager and President of Holly- 
wood, was inducted into the Armed Services 
in September, 1942. 
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“MAC now takes the position that 
when the negotiations for renewal of the 
Arion lease were underway, a duty rested 
upon the lessors of Arion—presumably by 
reason of the fact that they were stock- 
holders of Hollywood—to renew dissatis- 
faction with Hollywood’s playing position. 
In addition, MAC contends that if Holly- 
wood was dissatisfied with its run, it 
should have insisted upon some provision 
in the lease of Arion which would have 
forbidden Arion from engaging in any 
discrimination as to Hollywood. Now 
obviously, no such duty rested upon the 
lessors as stockholders of Hollywood. 
The genesis of the conspiracy as to Holly- 
wood in 1936 did not come about by rea- 
son of the stockholder relationship between 
the lessors of Arion and Hollywood. 
Nor did that relationship have any bearing 
upon the continuance of the conspiracy 
after the Arion lease was renewed. MAC 
was in no way lulled into believing that 
because the Arion lease existed, or because 
it was renewed, it would be immunized 
from any liability by reason of its partici- 
pation in the conspiracy against Holly- 
wood. 

“MAC contends that it was losing 
money on the operation of Arion, but 
that it was required to renew the Arion 
lease in order to obtain the Granada lease. 
In other words, that the lessors of Arion 
insisted on a so-called package deal—that 
is, both theatres had to be taken by MAC 
or neither would be leased. If it be a 
fact that the operation of Arion was a 
losing venture for MAC, it is difficult to 
reconcile the statement of Mr. Friedl, 
President of MAC, to his superiors on 
March 4, 1942, in referring to the Arion 
and Granada Theatres, that ‘we believe 
we should retain both of these theatres.’ 
In any event, the operation of Arion by 
MAC must have fitted into the pattern 
of its plan during these years. It ap- 
parently wanted a circuit theatre in that 
section of northeast Minneapolis. But 
MAC now asserts that if it knew that 
in obtaining a renewal of the Arion. lease 
in 1942 it was going to be confronted 
with an anti-trust lawsuit growing out of 
its operations, it never would have taken 
the lease. Undoubtedly that may be true. 
But MAC’s conspiratorial anti-trust ac- 
tion was objected to and protested by 
Hollywood early in 1936 and 1937. MAC 
knew, or should have known, that despite 
the protests and objections of Hollywood, 
it intentionally continued with its unlaw- 
ful discrimination, with the knowing con- 
cert of action on the part of the defendant 
distributors which had for its object the 
denial to Hollywood of a free market in 
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the operation of its theatre. It knew, or 
should have known, that as long as such 
conspiratorial conduct continued, all of 
the conspirators would be amenable to 
the Nation’s anti-trust laws. There is 
not the slightest hint in the record that MAC 
relied upon the renewal of the Arion lease 
as forgiveness of its wrongdoing, or that 
it was misled with respect thereto by the 
silence of the Hollywood stockholders 
who conducted the negotiations for the 
renewal of the lease. The distributor 
defendants, of course, had no knowledge 
whatsoever of these transactions or nego- 
tiations and cannot be heard to contend 
‘that they were in any way misled by 
reason of the renewal of the lease or that 
the conduct of the lessors of Arion estops 
these plaintiffs from recovering any dam- 
ages after May, 1942... . 

“The Court is clear that MAC has not 
sustained the burden in establishing that 
the negotiations and circumstances sur- 
rounding the renewal of the Arion lease 
in any way deprived these plaintiffs from 
recovering damages after May, 1942....” 


The majority of this Court is convinced 
that the District Court’s findings and con- 
clusions set-forth in the published opinion 
and supplement above, properly determined 
the issues presented in favor of the plain- 
tiffs in the action and are without error. 


[Pooling of Receipts as Basis for 
Damage Computation] 


In case No. 16,383. 


We agree with the District Court that 
measuring the amount of damages posed a 
very difficult problem. The method the 
Court arrived at and applied and the rea- 
sons justifying it are clearly set forth in 
the published opinion. Appellants in this 
appeal complain particularly that the court’s 
method involved making a computation as 
though the two theatres of similar merit 
were pooled and it is pointed out that such 
pooling is illegal in violation of anti-trust 
laws and such pooling did not occur. But 
in that regard, as clearly appears in the 
Paramount decrees, the illegal monopoly 
here involved has resulted as well from 
combining theatres into the monopoly through 
leases as through pooling. We do not dis- 
cern any better way to arrive at a fair judg- 
ment upon the amount of damages than the 
informed appraisal made by the court. 


The judgments appealed from in No. 16,382 
and No. 16,383 are in all respects, affirmed. 
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[7 69,997] Herbert I. Brown v, Western Massachusetts Theatres, Inc. 


Bi eS United States Court of Appeals for the First Circuit, No. 5715. Dated April 


Appeal from the United States District Court for the District of Massachusetts. 


Sherman and Clayton Acts 


Combinations and Conspiracies—Parallelism—Opportunity for Change i in Conduct as 
a Factor.—Denying a petition for rehearing, the court stated that in order to show con- 
scious parallelism, there must be more than mutual awareness of similar conduct. In order 
to draw an inference, he must show why or when reasonable persons (here, motion picture 
isiribufore) would have changed their course of conduct, not just when they might have 
change 


See Combinations and Conspiracies, Vol. 1, { 2005.360. 


For the appellant: 
on brief. 


George S. Ryan, with W. Bradley Ryan and Ryan and Ryan 


For the appellee: Philip M. Cronin, with Charles E. Gennert, Samuel T. Tisdale, 
Withington, Cross, Park & McCann and Hesselton & Tisdale on brief. 


Denying rehearing in 1961 Trade Cases {| 69,950. 
Before Hartican and ALpricH, Circuit Judges, and JuLtan, District Judge. 
Opinion of the Court 
On Petition for Rehearing 


AvpricH, Circuit Judge [Jn full text]: 
Plaintiff’s petition for rehearing suggests 
that he has not fully understood our opinion 
with regard to conscious parallelism. What- 


guess. For everyone to run out of the build- 
ing when there is a cry of “Fire,” or to 
stand in a queue at a bus stop, is not con- 
scious parallelism. Plaintiff’s misconcep- 
tion is revealed by his claim: that conscious 
parallelism began the very day he sought to 
obtain first-run films. He must first show 


ever this term means, it must be something 
more than mutual awareness of similar con- 
duct. This awareness must be an element 
entering into each party’s decisional process, 
and the basis for inferring that it did so 
must be something more substantial than a 


why or when reasonable distributors would 
have changed—not simply might have changed 
—before an inference can be drawn. There- 
after plaintiff finds himself with a picture 
of non-uniform change. 


The petition for rehearing is denied. 


[7 69,998] Courtaulds (Alabama) Inc. v. Earl W. Kintner, individually and as Chair- 


man of the Federal Trade Commission, et al. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 16054. 


Decided April 27, 1961. 


Appeal from the United States District Court for the District of Columbia. 


Textile Labeling Act 


Definitions—Rayon—Inclusion of “Cross-Linked Cellulosic Fiber.”—The Federal Trade 
Commission properly exercised its discretion in refusing to establish a generic name for 
a “cross-linked cellulosic fiber” having properties and characteristics alleged to be different 
from and superior to rayon composed solely of regenerated cellulose. The Commission’s 
decision to base its generic names on chemical bases, rather than physical properties, was 
authorized in the Act, and “regenerated cellulose’ was the fiber-forming substance in 
appellant’s product. 


See Labeling, Vol. 2, f 6748. 

Labeling—Rules and Regulations—Statement of Purpose—Ex Parte Representa- 
tions to FTC.—The rules and regulations issued under the Textile Fiber Products Identi- 
fication Act contain an adequate statement of their basis and purpose, particularly in view 
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of the statement in the Act itself. Nor was appellant’s allegation that the receipt of 
ex parte material by the FTC made the rules invalid supported by the evidence; the hearing 
procedures were full and adequate. 

See Labeling, Vol. 2, 6749. 

For the appellant: John R. Hupper, of the bar of the Court of Appeals of New York, 
pro hac vice, by special leave of court with Hugh R. H. Smith, Albert R. Connelly and 
Walter H. Weiner on brief. 

For the appellees: Frank Q. Nebeker, Assistant United States Attorney, with Oliver 
Gasch, United States Attorney, Carl W. Belcher, Assistant United States Attorney, PGad 


B. Morehouse, Acting General Counsel, Federal Trade Commission, Alan B. Hobbes, 
Assistant General Counsel, Federal Trade Commission, and Francis C. Mayer, Attorney, 


Federal Trade Commission, on brief. 
Affirming 1960 Trade Cases {| 69,636. 


Before Mr. Justice BurtToN, retired*, and DANAHER and Bastian, Circuit Judges. 


DANAHER, Circuit Judge [Jn full text]: 
Appellant challenged certain rules and regu- 
lations promulgated by the Federal Trade 
Commission under the Textile Fiber Prod- 
ucts Identification Act. No appeal was 
taken from the denial? of appellant’s motion 
for a temporary injunction. 


Thereafter the Commission moved for 
summary judgment, itemizing its rule-mak- 
ing steps and concluding that its Rule 7(d)* 
applies to appellant’s fiber. Appellant’s cross- 
motion, alleging that “there exists no gen- 
uine issue as to any material fact,” rested 
upon the pleadings, various affidavits and a 
stipulation* (with exhibits), entered into 
for the purpose of disposition of the re- 
spective motions, On the record so consti- 
tuted, and after argument, the District 
Judge refused to find that the Commission’s 
acts were arbitrary or capricious or that the 
definition of rayon, under attack, was with- 
out justification. Judgment was entered for 
the appellees, the Commission and its mem- 
bers, hence this appeal. 


Basically appellant has asked the courts 
to declare unlawful and to annul the Com- 
mission’s Rules® promulgated under the 
Act, “and particularly Rule 7(d),° insofar 
as they require appellant’s new cross-linked 
cellulosic fiber to be designated as rayon 
fiber.” Additionally, appellant attacks “the 
Commission’s refusal to establish a separate 
and distinct generic name and definition for 
cross-linked cellulosic fibers.” 


ib 


We recently reviewed and sustained the 
exercise of the Commission’s rule-making 
authority with respect to fiber identifica- 
tion, particularly Rule 7(d), thereof.” But 
it may be helpful briefly tc recapitulate 
certain pertinent provisions of the Act, 
the purpose of which is “To protect pro- 
ducers and consumers against misbranding 
and false advertising of the fiber content of 
textile fiber products, and for other pur- 
poses.” (Italics added.) Section 2(b) de- 
fines “fiber” or “textile fiber” to be “a unit 


* Sitting by designation pursuant to 28 
U.S.C. §'294(a)), 

172 Stat. 1717, 15 U. S. C. §§ 70-70k (1958). 

2 Courtaulds (Alabama) Inc. v. Kintner [1960 
TRADE CASES {f 69,636], 182 F. Supp. 207 
(D. D. C. 1960). 

$16 C. F. R. § 303.7. 

4 Appended pursuant to District Court’s Rule 9 
was appellant’s statement of material fact as 
to which there is no dispute, supplementing the 
stipulated statements of agreed fact. 

®16C. F. R. §§ 303.1-303.45 (1960). 

6 Rule 7(d) in pertinent part reads: 

“Generic Names and Definitions for Manufac- 
tured Fibers. 

“Pursuant to the provisions of section 7(c) of 
the Act, the following generic names for manu- 
factured fibers, together with their respective 
definitions, are hereby established: 

= * * 
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“(d) Rayon. A manufactured fiber composed 
of regenerated cellulose, as well as manufac- 
tured fibers composed of regenerated cellulose 
in which substituents have replaced not more 
than 15 per cent of the hydrogens of the hy- 
droxyl groups.”’ 

7 Bigelow-Sanford Carpet Co., Inc. v. Federal 
Trade Commission [1961 TRADE CASES 
| 69,964] (decided March 23, 1961). There 
neither the appellant nor its predecessors in the 
manufacture of the particular fiber had par- 
ticipated in the rulemaking proceedings. The 
Commission’s later refusal to grant a Rule 8 
application for the establishment of a new 
generic name for appellant’s fiber ‘‘polynosic’’ 
was not shown to have been unlawful. 
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of matter which is capable of being spun 
into a yarn or made into a fabric by bond- 
ing or by interlacing in a variety of methods 

and which is the basic structural ele- 
ment of textile products.” Section 2(d) 
defines “manufactured fiber” to mean “any 
fiber derived by a process of manufacture 
from any substance which, at any point in 
the manufacturing process, is not a fiber.” 
Section 7(c) of the Act authorizes and 
directs the Commission “to make such rules 
and regulations, including the establishment 
of generic names of manufactured fibers, 
under and in pursuance of the terms of this 
Act as may be necessary and proper for 
administration and enforcement.” (Italics 
added.) 


Appellant on brief tells us: 


“The first and still by far the most 
common type of fiber manufactured from 
cellulose is rayon. In the rayon manu- 
facturing process, naturally occurring, 
non-spinnable cellulose, usually in the 
form of wood pulp, is combined with 
other substances and dissolved, without 
destruction of the polymer, and then 
precipitated from solution in a spinnable 
fibrous form suitable for textile use. 
Since rayon is created’ by the above- 
described process of ‘regenerating’ cellu- 
lose, it has long been described in the 
textile industry as a manufactured fiber 
composed of regenerated cellulose. In- 
deed, the Commission’s Trade Practice 
Rules for the Rayon and Acetate Textile 
Industry, promulgated in 1951,° specifi- 
cally defined rayon as ‘composed of re- 
generated cellulose.’ ” 


It. may readily be deducted that “rayon” 
as defined and as described by appellant is 
squarely comprehended within the statutory 
definition of section 2(b) and 2(d) of the 
Act, supra. 


[Inclusion of Appellant's Fiber in 
Definition of Rayon] 

At least since 1952 appellant had been en- 
gaged in the business of manufacturing and 
selling rayon fiber under various trade- 
marks to producers of textile products. By 
1958, after research and experimentation, 
appellant claimed it had commercially in- 
troduced a new kind of fiber embodying 


® The 1951 Rules superseded Trade Practice 
Rules for the rayon industry which had been 
promulgated by the Commission on October 26, 
1937, which in turn related back to the Com- 
mission’s 1925 acceptance of the industry’s defi- 
nition of ‘‘rayon.’’ The 1951 Rules, directed to 
the elimination and prevention of unfair or 
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its invention of a process for the manu- 
facture of cross-linked cellulosic fibers. Ap- 
pellant asserted that its new product so far 
differed both chemically and physically from 
rayon as previously known, as to entitle 
appellant to a new generic name, Whereas 
rayon can be said to be a fiber composed 
solely of regenerated cellulose, appellant’s 
cross-linked cellulosic fibers,.on the other 
hand, are fibers which are cross-linked in 
the manufacturing process by the chemical 
reaction of cellulose and other chemical 
compounds involving the substitution for 
units of cellulose, the product of such re- 
action. Otherwise stated, appellant asserts 
that prior to the complete formation of the 
cross-linked fibers in the manufacturing 
process, cellulose and other compounds 
react chemically to produce a compound 
different from rayon fiber; the resulting 
cross-linked fibers are three-dimensional in 
their chemical structure rather than the 
linear chain form of rayon fiber; the cross- 
linked fibers have properties materially dif- 
ferent from those exhibited by ordinary 
rayon fiber in that they possess higher 
elastic recovery, yield a fabric more dimen- 
sionally stable, and otherwise possess char- 
acteristics lacking in rayon as such. The 
end-product fabric containing appellant’s 
cross-linked cellulosic fibers possesses, it is 
argued, highly desirable properties which, 
indeed, may well be true. 


It is asserted thus that the definition of 
rayon in the 1951 Trade Practice Rules did 
not cover appellant’s 1958 product nor did 
the definition first proposed when the Com- 
mission’s notice of hearing was published 
on February 10, 1959 with respect to the 
rule-making proceeding, presently attacked. 


Appellant’s representations to the Com- 
mission exhibited some arguable basis for 
differentiation of its compound fiber from 
that previously identified as rayon. Yet the 
Commission, out of the background of its 
own long acquaintance with the problem 
and the testimony given at hearings before 
the. Congress, had been commanded to 
establish generic names of manufactured 
fibers. Accordingly, it concluded that the 
challenged definition is appropriate. 


deceptive practices, were seen by the Commis- 


sion as necessary because of ‘‘the failure to 
properly identify and disclose the fiber content 
of industry products.’’ (Italics added.) The 
Commission’s long experience in related fields 
is a.matter of common knowledge. 
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In turn, the District Court had before it 
not only the stipulation of the parties and 
the affidavits of the experts, but the several 
exhibits upon which appellant relied. In 
testing the reasonableness of the Com- 
mission’s Rule 7(d) definition the full scope 
of appellant’s claims could be seen. “[R]e- 
gardless of which two fibers are chosen 
from among the 16 for which the Commis- 
sion has proposed separate generic names, 
it would be practically impossible not to 
have at least some properties of each of 
those fibers which are similar or identical. 
It is submitted that similarity or identity 
with respect to a few properties does not 
mean that lincron [appellant's proposed 
generic name] and rayon should not be 
separately identified in light of the many 
properties and end uses of the two fibers 
which are substantially different whether or 
not rayon is cross-linked in the piece.” ® 


Appellant’s expert is his affidavit in sup- 
port of plaintiff's cross motion stated: 


“The definition of rayon contained in 
‘Final Rule 7(d) which the Commission 
caused to be published in the Federal 
Register on June 2, 1959 under the au- 
thority of said Section 7(c), covers plain- 
tiff’s cross-linked cellulosic fibers and 
indeed includes: 


“G) fibers which might contain, accord- 
ing to my calculations, from 100% to as 
little as 1% by weight of long-chain 
molecules of regenerated cellulose, the 
remainder of such fibers being composed 
of different chemical compounds resulting 
from the reaction of regenerated cellulose 
with other substances; 


“Ci) fibers in which from 100% to less 
than 50% of the celloboise units, which 
are the fundamental repeating units in 
long-chain molecules of regenerated cellu- 
lose, remain chemically unreacted with 
other substances; and 


“(iii) all known types of cross-linked 
cellulosic textile fibers.” 


Even as appellant’s affiant argued against 
inclusion of reference to the hydroxyl groups 
and insisted that the molecules in appellant’s 
cross-linked cellulosic fibers had reacted 


® Appellant’s Exhibit 48. 

10 Appellant’s proposed definition of ‘‘Lin- 
cron,’”’ it may have seemed to the Commission, 
was one which described only the product of 
its proponent. Appellant asked that in a sepa- 
rate generic category its fiber be defined as: 

“A manufactured fiber in which the fiber- 
forming substance consists of at least 50% by 
weight of a three-dimensional polymer of poly- 
anhydroglucose units chemically combined 
through methylene ether derivatives and/or 


fl 69,998 


Court Decisions 
Courtaulds (Alabama) Inc. v. Kintner 


Number 183—160 
5-11-61 


chemically to form a different compound, 
he was bound to concede that the definition 
does cover the appellant’s cross-linked cellu- 
losic fibers.° We are constrained to the 
conclusion that the choice was one for the 
Commission to make. 


II 


Appellant insists that section 4(b) of the 
Administrative Procedure Act” has not 
been followed in that the Commission has 
failed to incorporate in the rules “a concise 
general statement of their basis and pur- 
pose.” We think appellant fails to take into 
account the specific provisions of the Act 
itself where the purpose could scarcely be 
more definitely stated and the basis of fiber 
identification had been selected by Con- 
gress. The legislation itself had spoken 
precisely. It did so after extensive House 
hearings on April 4, 5, 11, 12 and 29 in 
1957, where important segments of the in- 
terested industries had appeared, pro and 
con. Conferences and conventions of in- 
dustry spokesmen had explored and dis- 
cussed the impact of various proposals. 
Senate hearings were held February 24, 25, 
26 and 27, 1958 at which were represented 
scores of trade associations and thousands 
of dealers, users and manufacturers of 
fabrics and textiles. Our close reading of 
all the testimony discloses consistent and 
informed opposition to the pending bill, the 
Executive Director of the Textile Fabrics 
Association making the point that “The 
only beneficiaries of this bill will be those 
producers who are endeavoring to promote 
new fibers to the public.” 


Much argument was advanced that per- 
formance characteristics should predicate 
standards. Yet other witnesses insisted that 
blends of fibers determined performance, 
and only by fiber identification could the 
purposes of the bill be achieved. 


[Congressional Statement of Policy] 


Congress made its choice, a policy deter- 
mination beyond our scope to question. 


formal groups, in which the linkage obtained 
by such chemical combination is sufficient to 
render the fiber insoluble in normal cellulose 
solvents and to give a _ cross-sectional area 
swelling in water below 50%.”’ 

Appellant alleged that its petition had been 
joined in and supported by manufacturers of 
approximately 85% of all rayon produced in 
the United States. 

225U.S. C. § 1003(b) (1958). 

22 Cf. note 10 supra. 
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“Testimony at the hearings held by 
your committee stressed that it was now 
possible to make almost any fabric of 
a particular fiber look and feel like a 
fabric from another fiber. Consequently, 
it is possible to take a synthetic fiber, 
such as rayon, and make it look like 
cotton. Moreover, it is possible to sell 
this fabric as cotton since a label desig- 
nating fiber content and the percentages 
therein is not now required. Within the 
past few years, new developments in 
fiber blending, chemical finishing of fabrics 
and weaving techniques have been per- 
fected. Consequently, whereas it used 
to be possible for the consumer to feel 
a fabric and state its fiber content, now 
even experts are confused. The consumer, 
therefore, is unaware of the actual quality 
of the product. 


“The consumer is jeopardized by the 
fact that the purchase of a fabric carries 
with it certain assumptions with regard to 
launderability, durability, warmth, strength, 
and other well-known or advertised char- 
acteristics. Yet, if the fabric is not of 
the fiber assumed, the consumer’s re- 
quirements may not be satisfied. Proper 
identification of fibers would give the 
consumer the basic identity of the fabric 
and would increase his confidence in the 
marketing of textiles. 

* * * 


“ec 


. . LY]our committee has confidence 
in the Federal Trade Commission and 
its ability to implement this legislation 
by rules and regulations.” * 


As the Congress knew, and as the parties 
stipulated, since 1925 the Commission had 
recognized “rayon” as meaning and as 
referable to certain artificial products, ‘‘the 
basis and chief ingredient of which is 
cellulose.’ Amended from time to time, 
the definition depended for its guiding 
standard on the broad, chemical basis of the 
fibers, not their physical properties, and by 
this standard, appellant’s “cross-linked rayon 
was identified as rayon since the fiber- 
forming substance is still regenerated cellu- 
lose.” The Commission’s conclusion can 
not be said, as a matter of law, to be un- 
reasonable or arbitrary. 


13S, Rep. No. 1658, 85th Cong., 2d Sess. 2, 4 
(1958). 

14 The ‘‘Stipulation of Fact’’ submitted to the 
District Court included the following: 

“19. Prior to the issuance of the final rules, 
material and information was sought and re- 
ceived by the Commission and its staff ex parte 
from other governmental and private sources, 
including representatives of plaintiff and pro- 
ducers of other fibers and including producers 
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We find that the Act itself, as well as the 
rules, stated the purpose of the latter, to 
prevent misreprésentation of fiber products 
and the basis was fiber identification; in 
Rule 7(d) specifically, rayon is a generic 
name for a fiber the basis of which is re- 
generated cellulose with or without varying 
amounts of non-fiber forming materials. 
We are satisfied that the rules are not 
vulnerable for their alleged failure to state 
concisely their purpose and their basis, and 
on the contrary, that read as a whole, they 
fairly reflect both. 


1UUE 


Appellant next wéuld have us declare 
“null and void” the Commission’s rule mak- 
ing and its refusal to grant a new generic 
name to appellant’s fiber on the ground that 
the Commission had recéived “ex parte” 
material. We find no evidence whatever 
that the Commission improperly - “considered” 
any such data. For all that appears, it may 
have considered representations from many 
sources and then rejected whatever was 
deemed inapropos. It is certainly so—and 
the parties stipulated—that neither final Rule 
7(d) nor any other rule established a sepa- 
rate generic name and definition for the 
“cross-linked cellulosic fibers” of any producer. 


So far as the manufactured fiber industry 
was involved it might appear that every 
interest of any consequence was represented 
at the Congressional hearings over a long 
period. After the Act was approved, Sep- 
tember 2, 1958, its effective date was post- 
poned to March 3, 1960, with the Commission 
meanwhile proceeding informally, but after 
notice and as Congress directed to establish 
generic names for manufactured fibers. 


Interested parties, including appellant, 
were invited to present suggestions. Ap- 
pellant did so. Over a period of many 
months, conferences were conducted by 
Commission staff members with “interested 
and informed parties, in certain of which 
[appellant] participated.” 
of other fibers competitive with the fibers 
manufactured by plaintiff. 

“20. Such ex parte communications related 
in part specifically to the definition of rayon 
and to plaintiff's application for a separate and 
distinct generic name for what it describes as 
cross-linked cellulosic fibers. The Commission 


in issuing the final rules considered the public 
record, its own files and such ex parte com- 


munications.’’ 
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In November, 1958, appellant sought a 
rule applicable to its fiber which would 
create the generic name “lincron.” 


Appellant’s proposal, in turn, was can- 
vassed with the appellant, Government spokes- 
men and others, and was the subject of 
correspondence addressed to the Commis- 
sion by appellant itself, as well as others. 


The Commission’s formal notice of hear- 
ing with respect to the projected rules in- 
cluded a proposed definition of rayon, In 
the course of the hearings oral and written 
comments were submitted by appellant and 
others, and the record remained open until 
March 27, 1959, for the submission of yet 
further written statements, including those 
offered -by the appellant, 


We fail to find any basis for appellant’s 
suggestion that somehow its “competitors” 
had unlawfully so influenced the formula- 
tion of the Commission’s generic category 
defining rayon as to taint the whole pro- 
ceeding and Rule 7(d) in particular.* We 
find no evidence that the Commission im- 
properly did anything in secret or gave to 
any interested party advantages not shared 
by all.” Rather, the Commission refused 
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to adopt appellant’s proposed definition of 
its own product as comprising a generic 
category, manufactured beginning in mid- 
1958 under. its trade-marks “Corval” and 
“Topel.”* Even appellant’s patent states 
that the invention “relates to a process for 
improving the properties of regenerated 
cellulose fibrous material and in particular 
to a process for introducing heat hardenable 
resinous materials into regenerated cellulose 
fiber.” 


IV. 


_ Appellant has made no showing of illegality 
in the Commission’s execution of its duty 
to establish the generic category defining 
rayon. In sum, we are satisfied that the 
Commission has not acted arbitrarily or 
capriciously in the respects complained of. 
Nor are we persuaded that there has been 
a denial of administrative due process; on 
the contrary, we think appellant’s conten- 
tions were fairly explored and in the light 
of the Congressional command, the Com- 
mission’s action was reasonable. It follows 
that the judgment of the District Court 
must be affirmed. 


[7 69,999] R. E. Bruner and Rich Plan of Springfield, Missouri, Inc. v. Republic 
Acceptance Corp., Rich Plan Corp. and Rich Plan of Central Arkansas. 


In the United States District Court for the Eastern District of Arkansas, Western 


Division. No. LR 60-C-103. 


Dated February 14, 1961. 


Sherman and Clayton Acts 
Private Enforcement and Procedure—Venue—Finance Company Transacting Business 


by Mail—Presence of Officer to Settle Dispute—A finance company which received 
purchase notes by mail, discounted them, and made disbursements to its dealers by mail, 
was not transacting business in the district from which the notes originated. Nor was 


15 Supra note 10. 

1 Appellant relies upon Sangamon Valley 
Television Corp. v. United States, 106 U. S. App. 
D. C. 30, 269 F. 2d 221 (1959). That opinion is 
completely distinguishable on its facts and in 
principle. The instant. case in no way involves 
a license to be available to only one competing 
applicant nor is there a suggestion here of what 
“‘competitors’’ are advantaged by the Commis- 
sion’s adoption of the broad generic category 
“rayon.’’ Moreover, the instant proceeding 
clearly was one of rule making, both in form 
and in substance, and hence was not subject to 
all the restrictions applicable to a quasi-judicial 
hearing. And see Van Curler Broadcasting Corp. 
v. United States, 98 U. S. App. D. C. 432, 435, 
236 F. 2d 727, 730, cert. denied, 352 U. S. 935 
(1956). 

The parties in their stipulation before the 
District Court agreed: 
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“During the period from March 13, 1959, to 
June 2, 1959, representatives of plaintiff offered 
to aid the Commission’s staff in revising the 
proposed rules and preparing the final rules 
with respect to the definition of rayon and with 
respect to plaintiff's application in light of the 
statements made during the public proceedings. 
Members of the Commission’s staff conferred 
with. regard to the above but declined to dis- 
close to plaintiff (or any other affected party) 
the contents of the final rules then under con- 
sideration.”’ 

#8 The Commission’s news release announcing 
the adoption of the generic classifications states, 
as our record shows: ‘‘There are now over 700 
tradenames for manufactured fibers, all of 
which may be classified within one or more of 
the 16 generic groups which have been defined 
by the Commission.’’ 
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it present there merely because a corporate officer made one visit there to negotiate a 
dealership contract with the plaintiff and another to settle a dispute over checks on 


which payment had been stopped. 


See Private Enforcement and Procedure, Vol. 2, ¥ 9008.210. 


Private Enforcement and Procedure—Venue—Agent—Co-Conspirators.—If a defend- 
ant is not otherwise found in the district, mere allegations of conspiracy do not make the 
alleged co-conspirators in a civil suit for damages agents for venue purposes. 


See Private Enforcement and Procedure, Vol. 2, J 9008.150. 
For the plaintiffs: Howell, Price & Worsham of counsel, Little Rock, Arkansas. 


For the defendants: Warren & Bullion, Little Rock, Arkansas, and Irion, Cain, Cocke 
& Magee, Dallas, Texas, for Rich Plan Corp. and Rich Plan of Central Arkansas; Dan 
Felts and Malcolm Robinson, Austin, Texas, and Rose, Meek, House, Barron & Nash, 
Little Rock, Arkansas, for Republic Acceptance Corp. 


Memorandum Opinion 


HeEnNtey, District Judge [Jn full text]: 
This cause is now before the Court upon the 
motion of defendant Republic Acceptance 
Corporation to dismiss the complaint as to 
it for lack of jurisdiction, improper venue, 
and want of valid service. Said motion has 
been submitted upon the complaint and ex- 
hibits thereto, affidavits submitted by the 
movant, and written briefs. 


The case arises from the operation in 
Arkansas between 1955 and 1960 of the so 
called “Rich Plan” for the distribution of 
home freezers and packaged frozen foods. 
Plaintiffs (hereinafter sometimes called plain- 
tiff) are R. E. Bruner, an individual citizen 
of Arkansas, and Rich Plan Corporation of 
Springfield, Missouri, a corporation organized 
under the laws of that State and which is 
authorized to do business and is doing busi- 
ness in Arkansas. Said corporation has its 
principal place of business in Little Rock 
where it operates under the trade name of 
Rich Plan of Little Rock. 


In addition to Republic Acceptance Cor- 
poration (hereinafter called Republic), the 
defendants are Rich Plan Corporation, a 
Nevada corporation which has its principal 
place of business at Dallas, Texas, and Rich 
Plan of Central Arkansas, organized in the 
summer of 1960 as an Arkansas corporation, 
which is a wholly-owned subsidiary of Rich 
Plan Corporation. 

The Rich Plan involves the sale to con- 
sumers of frozen food storage units for their 
homes and of packaged frozen foods to be 
placed in the units. The sales to consumers 
are made by local dealers having franchises 
issued by Rich Plan Corporation, and the 
sales are generally made on credit with the 
purchasers executing promissory notes to 
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the dealers, which notes are payable in 
installments. Republic is a Texas corpora- 
tion with its place of business at Austin, 
Texas, and during the period involved in 
this case it was engaged in purchasing notes 
given to Rich Plan dealers. 


The individual plaintiff, R. E. Bruner, 
prior to the execution of a certain “manage- 
ment contract” set forth in the complaint 
was the owner of all of the stock in the 
corporate plaintiff, Rich Plan Corporation 
of Springfield, Missouri. That corporation 
in 1955 allegedly obtained an exclusive fran- 
chise to distribute Rich Plan freezers and 
frozen foods in the States of Arkansas and 
Missouri. 


It is alleged that subsequent to the issu- 
ance of the franchise to the corporate plain- 
tiff by Rich Plan Corporation, the defendants 
entered into a conspiracy in restraint of 
trade and of interstate commerce, the pur- 
pose of which was to destroy the business 
of the dealer and vest a monopoly in the 
home freezer business in Arkansas in Rich 
Plan Corporation itself. It is charged that 
acting in furtherance of said conspiracy the 
defendants have performed acts and have 
followed practices, including discriminatory 
practices, which have greatly damaged the 
plaintiff. 


The complaint is in three counts. In the 
first count the plaintiff sets up the alleged 
conspiracy and results thereof, and seeks 
treble damages under the federal anti-trust 
laws. 15 U.S. CG. Av’§1 ét*seq. - The’ sec- 
ond count is directed at Republic alone, and 
is, in actuality, a separate and distinct claim 
or cause of action not bottomed upon the 
anti-trust laws. The third count is directed 
at Rich Plan Corporation alone and charges 
a breach of contract and of fiduciary duties. 
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Returning for a moment to the second 
count, it is therein alleged in substance that 
acting under a written dealer’s contract 
plaintiff sold commercial paper to Republic, 
that customers’ notes taken by plaintiff were 
endorsed to Republic which discounted them, 
and that Republic now holds such notes on 
which plaintiff is contingently liable in the 
aggregate amount of approximately $45,000. 
It is further alleged that under the contract 
with’ Republic a dealer’s reserve was set up 
to protect Republic against loss, and that 
there is now in the reserve a sum in excess 
of $7,000. Plaintiff claims that the notes 
which it took and which it sold to Republic 
were usurious and void, that the notes 
should be cancelled, and that plaintiff should 
recover the moneys now held in the deal- 
er’s reserve. 


The complaint was filed August 22, 1960, 
on which day one John Alford, vice-president 
of Republic, was in Little Rock engaged in 
a business conference with Mr. Bruner, the 
individual plaintiff, and copies of the sum- 
mons and complaint were served on Alford 
as agent for Republic.t. Republic has never 
qualified to do business in Arkansas, main- 
tains no office here, and has never desig- 
nated an agent for service in Arkansas. 


It is the position of Republic that the pur- 
ported service on Alford was insufficient to 
confer jurisdiction, and that on the anti-trust 
count of the complaint venue as to Republic 
was laid in this district improperly. 


Te 
[Venue Provisions] 


The federal anti-trust laws contain two 
venue sections which are applicable to suits 
brought by private parties. 

Title 15 U.S. C. A., § 15, which is section 
4 of the Clayton Act of 1914, provides that 
any person who shall be injured in his busi- 
ness Or property by reason of any violation 
of the anti-trust: laws may recover treble 
damages, costs, and an attorney’s fee, and 
‘that he may bring his action in any district 
court of the United States in the district in 
which the defendant “resides or is found 
or has an agent.” 


1 Copies of the summons and complaint were 
served on the same day upon Rich Plan Cor- 
poration and Rich Plan of Centraj Arkansas. 
Those services have not been questioned. 

2In view of the service provisions of section 
22, it is clear that the movant’s attack on plain- 
tiffs’ anti-trust count raises merely a question 
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Title 15 U. S. C. A., § 22, which is section 
12 of the Clayton Act, relates to anti-trust 
suits against corporations, and it provides 
that such suits may be brought not only in 
the district whereof the corporate defendant 
is “an inhabitant,” but also in any district 
wherein the corporation “may be found or 
transacts business.” That section also pro- 
vides, in substance, that service of process 
may be had in any district of which the 
defendant corporation is an inhabitant or in 
which it may be found. Thus, when venue 
is properly chosen, the service of process is 
not subject to the conventional territorial 
limitations set forth in Rule 4 of the Federal 
Rules of Civil Procedure.2 However, the 
service features of section 22 come into play 
only if venue is chosen properly. Goldlawr, 
Inc. v. Shubert, D. C. N. Y. [1959 TrapvE 
Cases - 169,436], 175 F. Supp. 793, appeal 
dismissed 2 Cir., 273 F. 2d 729; Midwest Fur 
Producers Assn v. Mutation Mink Breeders 
Assn, D.C. Minn. [1952 Trane Cases 
{ 67,272], 102 F. Supp. 649. 


In the leading case of Eastman Kodak Com- 
pany v. Southern Photo Materials Co., 273 
U.S. 359, the Supreme Court held that sec- 
tion 22 substantially broadened the venue 
provisions of the earlier statutes, and that 
under it a corporation may be sued in any 
district in which it ‘“‘transacts business” even 
though it is not present in the district by 
agents carrying on business of such char- 
acter and in such manner that the corpora- 
tion would be deemed to be “found” within 
the district. A corporation is held-to be 
amenable to suit in a district if “in fact, in 
the ordinary and usual sense, it ‘transacts 
business’ therein of any substantial char- 
acter, 2) *i*7ee(2730U sSaataps 3735) 


The views expressed in Eastman were re- 
affirmed in United States v. Scophony Cor- 
poration of America [1948-1949 ‘TrapE CASES 
J 62,238], 333 U. S. 795, where the Court 
held that in determining whether the venue 
requirements of section 22 have been met, 
practical non-technical business or commer- 
cial standards are to be employed. 


The statute is a remedial one and is to 
be given broad and practical construction. 
See Green v. U. S. Chewing Gum Manufac- 


of venue rather than a question of jurisdiction, 
This is true because if venue is proper in this 
district as far as Republic is concerned, the 
plaintiffs would be entitled to serve Republic 
at Austin, Texas, thus curing any defect in the 
service on Alford. See Frey v. Cudahy Packing 
Co., D. C. Md., 228 Fed. 209. 
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turing Co. [1955 Trane CAsEs 7 68,095], 5 
Cir., 224 F. 2d 369; Goldlawr, Inc. v. Shubert, 
D. C. Pa., 169 F. Supp. 677. But, although 
the statute is to be given a liberal construc- 
tion, it does not go so far as to permit venue 
to be predicated upon any corporate con- 
tacts with the forum district, regardless of 
how slight, minimal, or sporadic those con- 
tacts may be. The business transacted 
must be of a substantial character, and it 
must have some degree of continuity. Mere 
isolated or sporadic contacts are not suffi- 
cient. Eastman Kodak Co. v. Southern Photo 
Materials Co., supra; Midwest Fur Producers 
Ass'n v. Mutation Mink Breeders Ass’n, 
supra; Windsor Theatres Co. v. Loew’s, Inc., 
D. C. D. of C.,, 79 F. Supp. 871; Westor 
Theatres v. Warner Bros. Pictures, D. C. 
N. J., 41 F. Supp. 757. Actually, no hard 
and fast rule can be laid down by reference to 
which it can be determined whether a par- 
ticular corporation has “transacted business” 
in a given district. Each case must be 
decided in the light of its own facts and 
circumstances. Yonce v. Miners Memomnial 
Hospital, D. C. Va., 161 F. Supp. 178; Austad 
waUmted States, D! €: Cal. 141° F, Supp. 
437. And, when venue is challenged by a 
defendant, the burden of proof is upon the 
plaintiff. Wentling v. Popular Science Pub- 
lishing Co. [1959 Trape Cases { 69,518], 
D. C. Pa., 176 F. Supp. 652; McManus v. 
Capital Airlines [1958 TRApE CASseEs § 69,171], 
D.C. N. Y., 166 F. Supp. 301; Rohlfing v. 
Cat's Paw Rubber Co. [1950-1951 TRapdE 
Cases § 62,872], D. C. Ill, 99 F. Supp. 886. 


[Presence of Corporate Officer] 


Republic says it has not been “found” in 
Arkansas, that it has never “transacted busi- 
ness” here, and accordingly that the first 
count of plaintiff's complaint cannot be 
maintained in this district. In support of 
its position Republic has filed the affidavits 
of its president, Mr. John Moss, and of one 
of its attorneys, Mr. Dan Felts. Those 
affidavits have not been controverted, and 
the Court accepts as true the factual state- 
ments contained therein. 

As stated in the Moss affidavit, Republic 
is a Texas corporation with its home office 
in Austin. It has no permit to do business 
in Arkansas. All of its employees and ex- 
ecutives reside in Austin and work in the 
Austin office which is the only office it main- 
tains. Moss states that Republic is engaged 
in the business of financing installment food 
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notes which are secured through and from 
dealers in the business of selling home food 
freezers and stores of frozen food, that the 
corporation purchases or accepts such notes 
from dealers who forward the notes to 
Republic’s office at Austin, and that pay- 
ments on notes are directed to and received 
at Austin. 

Moss says that between June 29 and July 
5, 1960, Republic purchased from plaintiff 
notes having a total value of approximately 
$3,500, and drew checks in payment there- 
for, which checks were forwarded to Little 
Rock. However, before the checks were 
paid by the Texas drawee, Republic obtained 
information tending to show that some of the 
notes had been given by makers who had not 
received full consideration therefor, where- 
upon Republic stopped payment on the checks 
and payment was refused by the drawee bank. 

The afhant then goes on to say that a 
controversy developed between plaintiff and 
the Union National Bank in Little Rock, in 
which bank the checks in question had been 
deposited, and that Republic was drawn into 
the controversy to some extent. He states 
that Republic learned that the Union Na- 
tional Bank had filed suit against plaintiff, 
and that Mr. Bruner telephoned Republic to 
ask that the check matter be settled in 
some manner. 

Mr. Moss says further that Republic 
finally decided to pay the checks, and that 
a conference was arranged and held at Little 
Rock in connection with the settlement. 
While attending that conference Mr. Alford 
was served with process in this action. 

The affidavit concludes with the statement 
that Alford’s visit was the only occasion on 
which any officer or employee of Republic 
had ever been in Arkansas on any company 
business, except that afhant himself had 
made one trip to Little Rock in March 1960 
to negotiate a contract with R. E. Bruner. 

The Felts affidavit establishes that he had 
several telephone conversations with Bruner 
relative to the check controversy, that on 
one occasion Bruner stated that he would 
meet Moss anywhere in an effort to have the 
controversy settled, that in a later conversa- 
tion between Felts and Bruner it was agreed 
that Alford would go to Little Rock for the 
purposes mentioned in the Moss affdavit, 
and that affiant recommended to Republic 
that Alford be sent to Little Rock for the 
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limited purposes of attending the conference 
and paying the checks. 


[Use of Mails in Financing Activities] 


From a consideration of the affidavits and 
of the written contract between plaintiff and 
Republic, it appears that the notes taken by 
plaintiff were transmitted to Republic by 
mail, that Republic mailed its checks to 
Little Rock, that the mails were used in 
clearing the checks, that the makers of the 
various notes would mail their remittances 
to Republic or would pay the plaintiff who 
would, in turn, remit to Republic by mail, 
and that if a purchaser defaulted on his note 
the unpaid balance would be charged to and 
collected from plaintiff. It does not appear 
that Republic handled any collection or 
effected any repossessions in Arkansas, and 
the only two occasions upon which any 
Republic officer or employee came into the 
State are the Moss visit in March 1960 and 
the Alford visit in August of that year. 


Considering Republic’s operations from a 
practical, everyday business or commercial 
standpoint, the Court cannot conclude that 
the Arkansas contacts of Republic were 
sufficient, either qualitatively or quantita- 
tively, to constitute “transacting business” 
in Arkansas even under the liberal construc- 
tion that is to be given to section 22. It 
would be going much too far, in the Court’s 
opinion, to say that a finance company in 
transacting business in a State merely be- 
cause it purchases notes that have been ex- 
ecuted therein, or because it receives and 
remits moneys by mail using ordinary bank- 
ing channels, or because it may conduct 
some necessary correspondence with its 
dealers in the State or with the makers of 
the notes. In other contexts such activities 
have not been deemed the doing of business 
(Bamberger v. Schoolfield, 160 U. S. 149; 
Equitable Credit Co. v. Rogers, 175 Ark. 205, 
299 S. W. 747, and cases there cited), and 
they are not sufficient in this context. The 
two visits mentioned were isolated trans- 
actions, and the Alford visit was certainly 
out of the ordinary course of business, Cf. 
Windsor Theatres v. Loew's, Inc. and Westor 
Theatres v. Warner Bros. Pictures, both supra. 


[Co-conspirators as Agents] 


It is argued by plaintiff that the fact that 
the first count of the complaint alleges a 
conspiracy is sufficient to justify suit in this 
district against Republic. The argument is 
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based upon the fact that section 15 of 15 
U. S. C. A., provides that a defendant may 
be sued in any district in which he has “an 
agent,” and the contention is made that in 
a conspiracy each co-conspirator is an agent 
for all of the others. While some support 
for this view is said to be found in Giusti 
v. Pyrotechnic Industries [1946-1947 ‘TRADE 
Cases J 57,504], 9 Cir., 156 F. 2d 351, and in 
some district court decisions mentioned in 
a footnote to the opinion in Goldlawr, Inc. 
v. Shubert, supra, 169 F. Supp. at p. 684, n. 
12, the more recent cases, with which the 
Court finds itself in agreement, reject that 
theory and hold that venue is not created by 
a mere conspiracy allegation, the defendant 
in question not being an inhabitant of the 
district of the forum and not being found 
there and not having transacted any busi- 
ness therein. Bertha Building Corporation v. 
National Theatres Corp. [1957 TrapE CASES 
J 68,818], 2 Cir., 248 F. 2d 833, cert. den. 
356 U. S. 936; Goldlawr, Inc. v. Shubert, 
supra, 169 F. Supp. at 684; McManus v. 
Capital Airlines, Inc., supra; Independent Pro- 
ductions Corp. v. Loew's, Inc. [1957 TRADE 
CASES { 68,615], D. C. N. Y., 148 F. Supp. 
460. The cases cited by plaintiff on this 
phase of the case are criminal cases and are 
not in point. The distinction as to venue 
between a criminal prosecution for a con- 
spiracy to violate the anti-trust laws and a 
civil suit by a private individual to recover 
damages alleged to have been suffered as a 
result of such conspiracy was expressly rec- 
ognized in Independent Productions Corp. v 
Loew's, Inc., supra. 


The first count of the complaint will be 
dismissed as to Republic for improper venue. 


Il. 


It has been noted that the second count 
of the complaint involves a separate and 
distinct controversy between the plaintiff 
on the one hand and Republic on the other. 
In its motion Republic challenges jurisdic- 
tion both of the subject matter and of its 
corporate person. 


The contention that the Court lacks juris- 
diction of. the subject matter is not well 
founded. Although plaintiff failed to allege 
diversity of citizenship as a basis of juris- 
diction, it is clear from the record that 
diversity exists in fact, and that the amount 
in controversy exceeds $10,000, the plaintiff 
seeking the cancellation of notes having a 
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value of about $45,000 and the recovery of 
approximately $7,000 in addition. 


However, it is equally clear, and in fact 
necessarily follows from the Court’s disposi- 
tion of the venue question, that the Arkansas 
contacts of Republic were not sufficient to 
subject it to the in personam jurisdiction of 
this Court by means of service upon an 
agent temporarily in the State on company 
business. If the contacts of a foreign cor- 
poration with this State are not sufficient 
to satisfy the venue requirements of 15 
U.S. C. A., section 22, a fortiori they are 
insufficient to meet the stricter requirements 
which must be satisfied in order to subject a 
non-qualifying foreign corporation to juris- 
diction at this forum.’ 


The problem in connection with the sec- 
ond count is quite similar to that which was 
presented to this Court in the recent case of 
McAvoy v. Texas Eastern Transmission Co., 
D. C. Ark., 185 F. Supp. 784. The Court 
does not deem it necessary to discuss that 
case or to quote from the opinion. Suffice 
it to say that the contacts of the foreign 
corporation which were held in McAvoy to 
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be insufficient to sustain personal jurisdic- 
tion were, in the Court’s eyes, notably more 
substantial than were Republic’s contacts 
with Arkansas. 


The second count of the complaint will be 
dismissed in its entirety, which will take 
Republic out of the lawsuit. 


An appropriate order will be entered. 
Dated this 14th day of February, 1961. 


Order 


The Court having considered the motion 
of Republic Acceptance Corporation, one 
of the defendants herein, to dismiss the 
complaint as to it, and being sufficiently 
advised, and having filed a memorandum 
Opinion in connection with said motion, 

It is by the court considered, ordered, and 
adjudged that said motion be, and the same 
hereby is, granted, and that plaintiffs’ com- 
plaint be, and it hereby is, dismissed as to 
the defendant Republic Acceptance Corpora- 
tion. This dismissal, of course, is without 
prejudice to further action by plaintiffs 
against Republic Acceptance Corporation in 
an appropriate forum. 


[70,000] Mead Johnson & Co. v. Walk-Up, Inc., Pharmacy. 


In the New York Supreme Court, New York County, Special Term, Part I. 


Vol. 


145, N. Y. L. J., No. 81, page 14. Dated April 27, 1961. 


New York Fair Trade Act 


Enforcement—Contract Executed in Another State—Invalidity as to Non-Signers 
as a Defense.—The fact that a fair trade contract was executed in a state where it would 
not be enforceable against non-signers does not restrict it similarly in New York. 


See Resale Price Fixing—Fair Trade, Vol. 1, {| 3420. 


AMSTERDAM, Judge [Jn full text]: The 
instant motion is for an injunction pendente 
lite to restrain defendant from selling products 
bearing plaintiff's name, brands and trade- 
marks below the minimum retail resale 
prices established for them pursuant to 
“Fair Trade’ agreements, The complaint 
charges and the papers disclose that at 
various times since February 27, 1961, de- 
fendant has wilfully and knowingly sold 
plaintiff's products at prices lower than the 
established fair trade levels, despite specific 


warning, on and prior to April 16, 1960, 
that continued price cutting was in vio- 
lation of the fair trade agreements plaintiff 
had with retail druggists in the State of 
New York pursuant to the General Busi- 
ness Law, section 369-a et seg. In a previous 
action instituted against this defendant, 
plaintiff's application for temporary injunc- 
tive relief was denied because of the inef- 
fectiveness of plaintiff’s program to enforce 
the maintenance of established minimum 
prices in the immediate vicinity of de- 


3 For cases holding that contacts with a dis- 
trict which will be considered as ‘‘transacting 
business’’ within the meaning of 15 U. S. C. A., 
§ 22 need not be as significant as those required 
when the question of validity of service on a 
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foreign corporation is involved, see Abrams v. 
Bendix Home Appliances [1950-1951 TRADE 
CASH Se 1.62, (92), Ds CIN. ., 96: He SUDDL. Oo; 
Windsor Theatres v. Loew’s [1948-1949 TRADE 
CASES'62,277], D: C.D. C., 79 Fh. Supp, 371. 
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fendant’s establishment, That suit was set- 
tled without prejudice to plaintiff's right 
to bring another fair trade action if defend- 
ant was again found to be price cutting. 
In the present action there is ample proof 
that plaintiff is uniformly vigorously en- 
forcing its price fixing program. Defend- 
ant does not deny that it is currently price 
cutting plaintiff’s fair traded products, De- 
fendant argues that the fair trade contract 
involved here is unenforceable against non- 
signers, such as the defendant, on the 
ground that such enforcement is illegal and 
unenforceable in Indiana where the con- 
tract was last executed. The authority 
cited by defendant for this proposition is 
Bissell Carpet Sweeper Company v. Shane 
Company, Inc. {1957 Trape Cases f 68,717], 
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(237 Ind. 188, 143 N. E.<2d 417 [1957]). 
I find defendant’s contention untenable. 
What the Indiana case in fact held was that 
a minimum retail resale contract was valid 
in Indiana as to signers thereof, but that 
the contract could not be enforced in In- 
diana against a retailer who was not a 
party thereto. While Indiana could not 
enforce the contract against a non-signer 
in Indiana, New York will enforce it against 
a non-signer in New York, for section 369-b 
of the General Business Law of New York 
expressly provides for such enforcement. 
The other objections raised to the granting 
of this motion do not merit discussion. 
The motion is granted. Bond is fixed in 
the sum of $250. Settle order. 


[f 70,001] Opinion of Attorney General of Utah. 
Opinion by Walter L. Budge, Attorney General, and Robert C. Gibson, Assistant 


Attorney General. March 28, 1961. 
Welfare Commission. 


Requested by Ward C. Holbrook, Chairman, Public 


Utah Antitrust Laws 


Price Fixing—Agreement Between State and Pharmaceutical Association—Price of 
Drugs.—It would not be a violation of the Utah antitrust laws for the Department of 
Public Welfare and the Utah Pharmaceutical Association to agree upon a cost formula 
for drugs to be furnished to public assistance recipients, under which the Department 


would pay cost plus a fixed fee for each prescription. 
See Combinations and Conspiracies, Vol. 1, { 2335.47. 


QUESTION: Is it in violation of our 
antitrust laws for the Department of Public 
Welfare and the Utah Pharmaceutical As- 
sociation to agree upon a cost formula, 
in the case of public assistance recipients 
of drugs, whereby the Department of Public 
Welfare pays for the wholesale cost of 
drugs plus a fixed fee for each prescription 
furnished ? 


CONCLUSION: No. 


It is our understanding that the Depart- 
ment of Public Welfare is spending a con- 
siderable portion of the cost of its medical 
care program for public assistance recip- 
ients for drugs. In trying to find means 
for reducing this cost to the state, it has 
been proposed that the Department of Pub- 
lic Welfare enter into an agreement with 
the Utah Pharmaceutical Association whereby 
the drugs would be provided to the De- 
partment of Public Welfare at wholesale 
cost plus a fixed fee to be paid the pharma- 
cists in the amount of $1.50 for each pre- 
scription. 
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The question has been raised as to whether 
such agreement would be in violation of 
our antitrust laws. Article XII, Section 
20, of the Utah Constitution, provides as 
follows: 


“Any combination by individuals, cor- 
porations, or associations, having for its 
object or effect the controlling of the 
price of any products of the soil, or of 
any article of manufacture or commerce, 
or the cost of exchange or transportation, 
is prohibited, and hereby declared un- 
lawful, and against public policy. The 
Legislature shall pass laws for the enforce- 
ment of this section by adequate penalties, 
and in case of incorporated companies, 
if necessary for that purpose, it may de- 
clare a forfeiture of their franchise.” 


Chapter 1 of Title 50, Utah Code Anno- 
tated 1953, was enacted to implement the 
above constitutional provision. 


In Riggins v. District Court of Salt Lake 
County, 89 U. 183, 51 P. 2d 645, the Utah 
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Lipp v. National Screen Service Corp. 
Supreme Court passed upon the above con- In following the reasoning of our Su- 
Sstitutional provision as it pertains to the preme Court as it applies to the situation 
State of Utah and stated as follows: proposed in the purchase of prescriptions, 


ATP Saihcalt ‘tS Vereaee ME he there would appear to be no danger of 
framers of the Constitution intended that Stifling competition and thereby increasing 
such provision should apply to the state prices under the arrangement proposed be- 
itself, Its purpose was doubtless to tween the Department of Public Welfare 
protect the citizens of the state generally and the Pharmaceutical Association, We, 
from those who might otherwise seek an therefore, conclude that the proposea ar- 
unfair advantage by stifling competition rangement would not violate our antitrust 
and thereby increase prices.” laws. 


[70,002] Morris W. Lipp, trading as Midwest Poster Exchange v. National Screen 
Service Corp.; Loew’s Inc.; Twentieth Century Fox Film Corp.; RKO Radio Pictures, 
Inc.; Columbia Pictures Corp.; United Artists Corp.; Warner Brothers Pictures, Inc.; 
Warner Bros. Picture Distributing Corp.; Paramount Pictures, Inc.; Paramount Film 
Distributing Corp.; Universal Pictures Co., Inc.; Universal Film Exchanges, Inc. 


Benjamin Siegel, trading as Theatre Advertising Co. v. National Screen Service 
Corp.; Loew’s Inc.; Twentieth Century Fox Film Corp. RKO Radio Pictures, Inc.; 
Columbia Pictures Corp.; United Artists Corp.; Warner Brothers Pictures, Inc.; Warner 
Bros. Picture Distributing Corp.; Paramount Pictures, Inc.; Paramount Film Distributing 
Corp.; Universal Pictures Co., Inc.; Universal Film Exchanges, Inc. 


Fannie Schrader, Administratrix of the Estate of Jay Schrader, trading as Charlotte 
Poster Exchange, Deceased v. National Screen Service Corp.; Loew’s Inc.; Twentieth 
Century Fox Film Corp.; RKO Radio Pictures, Inc.; Columbia Pictures Corp.; United 
Artists Corp.; Warner Brothers Pictures, Inc.; Warner Bros, Picture Distributing Corp.; 
Paramount Pictures, Inc.; Paramount Film Distributing Corp.; Universal Pictures Co., 
Inc.; Universal Film Exchanges, Inc. 


David Mitchel, trading as Southwest Poster Service v. National Screen Service 
Corp.; Loew’s Inc.; Twentieth Century Fox Film Corp.; RKO Radio Pictures, Inc.; 
Columbia Pictures Corp.; United Artists Corp.; Warner Brothers Pictures, Inc.; Warner 
Bros. Picture Distributing Corp.; Paramount Pictures, Inc.; Paramount Film Distributing 
Corp.; Universal Pictures Co., Inc.; Universal Film Exchanges, Inc, 


Harry Vogelstein, trading as Baltimore Poster Co. v. National Screen Service Corp.; 
Loew’s Inc.; Twentieth Century Fox Film Corp.; RKO Radio Pictures, Inc.; Columbia 
Pictures Corp.; United Artists Corp.; Warner Brothers Pictures, Inc.; Warner Bros. 
Picture Distributing Corp.; Paramount Pictures, Inc.; Paramount Film Distributing Corp.; 
Universal Pictures Co., Inc.; Universal Film Exchanges, Inc, 


Charles Lawlor and Mitchell Pantzer, co-partners trading as Independent Poster 
Exchange; Morris J. Lipp, trading as Midwest Poster Exchange; Benjamin Siegel, trading 
as Theatre Advertising Co.; Jay Schrader, trading as Charlotte Poster Exchange; Dave 
Mitchel, trading as Southwest Poster Service; Jacob Riff; Harry Vogelstein, trading 
as Baltimore Poster Co. v. National Screen Service Corp.; Loew’s Inc.; Twentieth Cen- 
tury Fox Film Corp.; RKO Radio Pictures, Inc.; Columbia Pictures Corp.; United Artists 
Corp.; Warner Brothers Pictures, Inc.; Warner Bros. Picture Distributing Corp.; Para- 
mount Film Distributing Corp.; Universal Film Exchanges, Inc. 


In the United States Court of Appeals for the Third Circuit. Nos. 13,448—13,454, 
respectively. Argued April 18, 1961. Filed May 2, 1961. 


Appeals from the United States District Court for the Eastern District of Pennsylvania. 


Sherman and Clayton Acts 


Private Enforcement and Procedure—Pre-Trial Procedures—Stipulation as to Dis- 
position of Related Cases.—A stipulation that a group of related cases would be disposed 
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of in accordance with the conclusions in a specified case was not a “compromise” outside 


the scope of an attorney’s authority. 


Judgment against the plaintiffs, in accordance 


with the results in the specified action, was proper. 
See Private Enforcement and Procedure, Vol. 2, {[ 9013. 


For the appellants: 


For the appellees: 
York 36, N, Y. 


Affirming 1960 Trade Cases ff 69,818. 


Francis T. Anderson, Philadelphia 2, Pa. 
W. Bradley Ward, Philadelphia, Pa.; Walter S. Beck, New 


Before GoopricH, KALopNER and STALEY, Circuit Judges. 


Per Curtam [Jn full text]: In the Dis- 
trict Court for the Eastern District of Penn- 
sylvania there were seven cases brought 
against a group of defendants, the principal 
one of which was National Screen Service 
Corporation. These seven cases, separately 
brought, all alleged the same claim against 
the defendants. There had been a series 
of pretrial conferences between the trial 
judge and the lawyers for the parties, the 
plaintiffs all being represented by the same 
counsel. At the conclusion of the last of 
these conferences a stipulation was entered 
into. One of the provisions was that the 
demand for jury trial was dropped. Para- 
graph 3 of the stipulation provides: 


“In the remaining six cases if, by final 
judgment in whatever shall have been 
the court of last resort, it is determined 
in Civil Action No. 10020 that no con- 
spiracy or unlawful monopoly existed, that 
finding shall be determinative of that 
issue in the remaining six cases. On the 
contrary, if such final determination therein 
shall be that the unlawful conspiracy 
or monopoly did exist, then the remain- 
ing six cases shall be consolidated for 
trial and tried without a jury.” 


This stipulation was agreed to before 
the court by all the lawyers concerned in 
the case. 


The Civil Action referred to in the. above 
quoted paragraph was the Lawlor case. This 
was tried in the district court and resulted 


in full findings of fact and conclusions of 
law unfavorable to the plaintiffs. The dis- 
trict court’s judgment was affirmed by this 
Court in an opinion reported at 270 F. 2d 
146 (1959) [1959 TrapE Cases { 69,446]. Cer- 
tiorari was denied by the Supreme Court, 
362 U. S. 922 (1960). The trial judge 
then entered summary judgment for the 
defendants in the other six cases in accord- 
ance with the stipulation quoted above. 
The plaintiffs appeal. Counsel says that he 
had no authority to enter into such a stipu- 
lation and cites us cases holding that a 
lawyer without authorization cannot com- 
promise the client’s case. 


The agreement made among counsel was 
no compromise of a lawsuit. It was, in- 
stead, a common sense way of handling 
several cases involving the same points. 
The judge could have ordered a consoli- 
dated trial for all of them. See Fed. R. 
Civ. P. 42(a), 28 U. S. C. It was con- 
sidered more feasible to handle the litiga- 
tion in the manner stipulated for. Defendants 
took their chances on judgments against 
them in seven cases if the Lawlor case was 
won, Plaintiffs took their chances on los- 
ing if the Lawlor case was lost. There is 
no doubt in our minds that this arrangement 
to expedite this litigation to final conclu- 
sion was well within the authority of the 
lawyers who participated. 

The judgment of the district court will 
be affirmed. 


[Tf 70,003] 


1961. 


Save-Mor Drugs, Bethesda, Inc. v. The Upjohn Co. 
In the Court of Appeals of Maryland. No. 205, September Term, 1960. Filed May 2, 


Appeal from the ‘Circuit Court for Montgomery County. Snure, Judge. 


Maryland Fair Trade Act 


Temporary Injunction—Violation—Challenge to Validity as Defense—Award to 
Plaintiff for Costs.—The validity of a temporary injunction which included a prohibition 
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against sale of prescription drugs below fair trade prices cannot be challenged col- 
laterally in civil contempt proceedings, except as to the court’s jurisdiction. However, 
to coordinate this rule with that under which an award to the plaintiff (for legal costs) 
must fall should an injunction be held invalid on the merits, the contemnor here would be 
entitled to recover the award should it be ultimately held on the merits that a permanent 
injunction 1s not warranted (defendant’s rights could be protected the injunction bond, 


perhaps by increasing it if appropriate). 


See Resale Price Fixing—Fair Trade, Vol. 1, 7 3145.22, 3154.22, 3380.22. 
For the appellant: Milton Heller, Washington, D. ‘C. (Andrew A, Lipscomb, Wash- 


ington, D. C. on the brief). 


For the appellee: J. Nicholas Shriver, Jr., and J. Paul Bright, Jr. (Cross & Shriver, 
all of Baltimore, Md. David E. Betts, Rockville, Md., Robert H. Hosick, Robert C. 
Carson, Murray D. Welch, Jr., and Gerard Thomas, all of Kalamazoo, Michigan, on 


the brief). 
Affirming 1960 Trade Cases J 69,827. 


Before Brune, Chief Judge, Prescott, Horney, Marsury and Sysert, JJ. 


Brune, C. J. [In full text]: This appeal 
brings before this Court: (i) a finding of 
the Circuit Court for Montgomery County 
that the defendant-appellant, Save-Mor 
Drugs, Bethesda, Inc. (Save-Mor), had 
violated an interlocutory injunction issued 
in a suit under the Maryland “Fair Trade 
Act” (Code (1957), Art. 83, §§ 102-110, 
brought by the plaintiff-appellee, The Upjohn 
Company (Upjohn); and (ii) an order dated 
August 19, 1960, based upon that finding, 
requiring Save-Mor to pay to Upjohn, within 
ten days, the sum of $4,175.00, “as a reim- 
bursement for costs of this litigation and rea- 
sonable solicitor’s fees to date.” The case was 
heard in the Circuit Court on separate cita- 
tions for criminal contempt and for civil 
contempt. Save-Mor was found not guilty 
of criminal contempt, and the finding and 
award against it were for civil contempt. 


Save-Mor opened its retail drugstore at 
Bethesda on February 9, 1959, and began at 
once to sell at cut prices. Two days later 
Save-Mor’s president informd Upjohn’s dis- 
trict supervisor that Save-Mor wished to 
establish a reputation as a “cut-rate” store, 
that he thought it would take Upjohn two 
or three months to achieve successful termi- 
nation of any Fair Trade injunction pro- 
ceedings and that in the meanwhile Save-Mor 
would have established itself as a “‘cut-rate” 
store in the neighborhood, and that an in- 
junction then would not hurt its business. 
Upjohn filed its bill for an injunction, and 
also for damages, on February 12, 1959, and 
on that day Judge Pugh issued an ex parte 
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injunction restraining Save-Mor from sell- 
ing Upjohn products at less than Upjohn’s 
Maryland Fair Trade prices. This injunction 
was extended to March 3, 1959, on which 
date a hearing was held before Judge Pugh 
at which both parties were represented by 
counsel and offered testimony. On March 
4, 1959, Judge Pugh granted the inter- 
locutory injunction, which, in the proceed- 
ings now before us, Judge Shure found 
Save-Mor to have violated. The portion of 
Judge Pugh’s injunctive order of March 4, 
1959, which is here directly relevant reads 
as follows: 


esate that ding a final determination 
of this case, Save-Mor Drugs, Bethesda, 
Inc., a body corporate, Defendant herein, 
its officers, agents, servants, employees 
and attorneys, and all other persons in 
active concert or participation with them, 
be and they are hereby enjoined and re- 
strained from advertising, offering for 
sale or selling, at retail in the State of 
Maryland, any products manufactured, 
distributed or sold by the Upjohn Com- 
pany, Plaintiff herein, which bear Plain- 
tiff’s trademarks, brands or names, at 
prices which are less than the minimum 
retail resale prices now or hereafter estab- 
lished by Plaintiff pursuant to its fair 
trade agreements, entered into with Mary- 
land retailers, and from making any 
allowance, gift, rebate, or concession in 
connection with the said advertising, offer- 
ing for sale or selling, at retail in the 
State of Maryland, any of said products 
of Plaintiff at less than said prices. * * *,” 
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[Injunction—Scope—Challenge m 
Contempt Proceeding] 


At the hearing on March 3, 1959, the de- 
fendant, Save-Mor, brought up, but did not 
press, “the issue of whether or not a pre- 
scription item can be Fair Traded by its 
manufacturer,’ saying that it wished to 
raise this issue at the final hearing. We 
think it clear that the terms of the injunc- 
tion are broad enough to apply to prescrip- 
tion drugs as well as to other trademarked 
products of Upjohn. This issue and the 
issue of whether or not Upjohn’s trademark 
products were in fair and open competition 
with products of the same general class 
produced by others were raised by the 
answer filed March 9, 1959—Save-Mor’s 
contention as to prescription drugs being 


asserted as a specific defense, and the issue 


as to fair and open competition being raised 
by Upjohn’s allegation to that effect and by 
Save-Mor’s denial of it. These are also 
the principal issues which Save-Mor seeks 
to raise on this appeal. Upjohn’s primary 
contention is that the only issue is whether 
Save-Mor must obey the interlocutory in- 
junction until it is modified or dissolved, 
and that Save-Mor may not violate its terms 
and then attack: the injunction collaterally 
in a contempt proceeding. 


That is undoubtedly the rule where the 
contemnor is prosecuted for criminal con- 
tempt. Only a complete lack of jurisdiction 
in the court to grant the injunction, and not 
merely error in granting it, could avail the 
defendant. No extensive citation of author- 
ity is necessary. See Howat v. Kansas, 258 
U. S. 181; United States v. Umited Mine- 
workers of America [1946-1947 TrapE CASES 
{ 57,544] 330 U. S. 258; Emergency Hospital 
v. Stevens, 146 Md. 159, 126 A. 101; Donner 
v. Calvert Distillers Corp. [1950-1951 Trape 
Cases § 62,740], 196 Md. 475, 77 A. 2d 305. 


It is clear under the pleadings, the ex- 
press rulings of the trial court and the rules 
stated in Kelly v, Montebello Park Co., 141 
Md. 194, 118 A. 600, that the case before 
us is purely one of civil contempt. We think 
it also clear that the reimbursement for 
costs of this litigation and solicitors’ fees 
awarded to the plaintiff is remedial in 
nature rather than coercive. It is essen- 
tially an award for damages for past in- 
fringment of the plaintiff's rights under. the 
injunction and is not designed as a mea- 
sure to coerce future compliance. 
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[Final Decree as a Factor] 

There are a number of cases in which 
the rule against collateral attack in con- 
tempt proceedings upon the injunction for 
violation of which such proceedings are 
brought has been stated, and the rule has 
been held to be applicable in cases of civil 
contempt. In most such cases, however, 
the right of the complainant to injunctive 
relief on the merits has been established 
and, if challenged, has been upheld on 
appeal. See Salvage Process Corp. v. Acme 
Tank Cleaning Process Corp., 86 F. 2d 727 
(GC. C. A. 2d) ; Sunbeam Corp. v. Golden Rule 
Appliance Co., 252 F. 2d 467 (C. A. 2d); 
Sunbeam Corp. v. Carr [1958 Trade CASES 
7 69,101], 258 F. 2d 804 (C. A. 2d); Parker 
Pen Co. v. Stern [1958 TRADE CASES | 68,952], 
1588 Ee! Supp: 030 CD Co Sa eG ae 
Cummings-Landau Machinery Co. v. Koplin 
[1944-1945 Trape Cases § 57,221] 386 II. 
368, 54 N. E. 2d 462; Metropolitan Funeral 
Directors Assn v. Zebrowski, 18 Misc. 2d 
303) 193. NS Yo SS 2d 259 eaenotemit mz 
A. L. R. 2d 1059, 1107, 1115; and the deci- 
sion of the Supreme Court in McComb v. 
Jacksonville Paper Co., 336 U. S. 187. See 
also Maggio v. Zeitz (a bankruptcy turn- 
over order case), 333 U. S. 56, 59. In each 
of the equity cases above cited there had 
been a final decree based upon either a 
hearing on the merits or consent. 


The rule was flatly stated to be well 
established as applicable in civil as well as 
in criminal contempt cases in Salvage Proc- 
ess Corp. uv. Acme Tank Cleaning Process 
Corp., supra, 86 F. 2d 727 (C. C. A. 2d, per 
curiam), but the practical limitation of the 
rule is also well shown by that case. There 
the defendant had been fined (or subjected 
to an award in favor of the plaintiff) in civil 
contempt proceedings for violation of a 
temporary injunction, the fine or award 
being (as in the instant case) for the plain- 
tiff’s expenses in the contempt proceedings. 
In a companion case, decided by the Circuit 
Court of Appeals the same day as the con- 
tempt case, the patents upon which the 
plaintiff's suit was based were held invalid 
and the order for the temporary injunction 
was therefore reversed. It was held in the 
contempt case that the plaintiff’s right to 
the fine or award fell with the reversal of 
the injunction order. 

The result in the Salvage Process case is 
in accord with the general rule that the 
right of the complainant to an award for 
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civil contempt in the nature of damages 
stands or falls with his right to the in- 
junction. The rule has not infrequently been 
stated in cases where an appeal from such 
an order was held not sustainable because 
it was not from a final order, and such an 
order has been held reviewable only on 
appeal from a final decree. The general rule 
that an award to the complainant for civil 
contempt depends upon his right to an in- 
junction will be found stated in Worden v. 
Searls, 121 U. S. 14; Gompers v. Bucks 
Stove & Range Co., 221 U. S. 418 (where 
the settlement of the case ended the com- 
plainant’s right to an award previously 
made for civil contempt); United States v. 
United Mineworkers, supra, and cases (in 
addition to Worden and Gompers) therein 
cited (330 U. S. 295), one of which is 
Salvage Process Corp. v. Acme Tank Clean- 
ing Process Corp., supra; and Donner v. Cal- 
vert Distillers Corp., supra, itself a case of 
criminal contempt (at pp. 486-487 of 196 
Md.). It was applied in Kaehler v. Dobber- 
puhl, 56 Wis. 497, 14 N. W. 631; and in 
Kaehler v. Halpin, 59 Wis. 40, 17 N. W. 868, 
in each of which cases the plaintiff was held 
not to have been entitled to an injunction 
and the award for civil contempt for vio- 
lation of a temporary injunction therefore 
fell. In Donner v. Calvert Distillers Corp., 
at the point just cited, this Court quoted 
the following from the opinion of the Su- 
preme Court in the United Mineworkers 
case (330 U. S. at 294-295, omissions ours): 
“Tt does not follow, of course, that simply 
because a defendant may be punished for 
criminal contempt for disobedience of an 
order later set aside on appeal, that the 
plaintiff in the action may profit by way ofa 
fine imposed in a simultaneous proceeding 
for civil contempt based upon a violation 
of the same order. The right to remedial 
relief falls with an injunction which events 
prove was erroneously issued [citing cases] 
* * * Jf the Norris-La Guardia Act were 
applicable in this case, the conviction for 
civil contempt would be reversed in its 
entirety.” 

We think it clear that there was no lack 
of jurisdiction (in the broad sense of the 
power to hear and determine) in the Circuit 
Court in the instant case, and that it had 
jurisdiction over the subject matter and 
over the parties. The appellant’s contention 
that the Circuit Court lacked “jurisdiction” 
to issue an injunction under the Fair Trade 
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Act applicable to trademarked prescription 
drugs we find unsupportable, the question 
being rather one of whether the order was 
erroneous in being made applicable to any 
such products or to the particular products 
here involved. Schwegmann Bros. v. Hoffman- 
La Roche, Inc. [1955 Trapre Cases § 68,026], 
221 F. 2d 326. ¢C. A, 5th). (cert; denied 
350 U. S. 839), squarely holds that under 
the Louisiana statute, which is similar to 
the Maryland Fair Trade Act, sales of such 
articles may be subjected to Fair Trade 
prices. Though we may regard this case as 
a more impressive authority than press re- 
leases issued by the Department of Justice 
and relied upon by the appellant, we do not 
find it necessary to pass upon this question 
at this time. 


The difficulty arises in applying both the 
rule against collateral attack in contempt 
proceedings upon the validity of an injunc- 
tion, and the rule that the right to an award, 
remedial in nature, for civil contempt stands 
or falls with the complainant’s right to an 
injunction. A good many cases, such as 
Matter of Christensen Engineering Co., 194 
U. S. 458, seem to have presented no such 
difficulty where a contempt order had been 
held interlocutory and not reviewable except 
on or in conjunction with an appeal from 
a final order. Whatever the law may be in 
other jurisdictions or may previously have 
been in this State (cf. statements in Kelly 
v. Montebello Park Co., supra, 141 Md, at 
204; and in Emergency Hospital v, Stevens, 
supra, 146 Md. at 164-165), it is clear that 
under Code (1957), Art. 5, §7(e), which is 
derived from Ch. 593 of the Acts of 1927, 
an interlocutory order entered by a court 
of equity “remedial in its nature, adjudging 
in contempt of court any party to a cause 
or any person not a party thereto” is ap- 
pealable (subject to an exception not here 
relevant). The appellee does not contend 
otherwise, but the fact that an interlocutory 
order is appealable does not define the 
scope of the matters open on appeal. 


The appellant, Save-Mor, could have ap- 
pealed from the order granting the inter- 
locutory injunction, but it was not bound to 
do so, and it could bring up for review 
the questions which it might have so pre- 
sented on appeal from the final decree. 
Maryland Rule 887; Washington Cleaners & 
Dyers v. Albrecht, 157 Md. 389, 146 ‘A. 233. 
It is also perfectly true that the defendant 
might well have pressed for an early hearing 
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on the final injunction, but it is likewise 
true that the complainant might have done so. 


[Conclusions] 


We hold that the rule against collateral 
attack (except for want of jurisdiction) 
upon the injunction alleged to have been 
violated is applicable to civil as well as to 
criminal contempt cases and that no want 
of jurisdiction has been shown here. We 
believe that the same rule applies on appeal 
as well as to the initial proceedings in the 
trial court. 


Under our view, the question of whether 
the evidence was sufficient to sustain a 
finding that the appellant had violated the 
injunction would be subject to review on 
appeal. Here, however, there is no con- 
tention that if, as we find to be the case, 
the injunction (whether erroneously issued 
or not) applied to prescription, trademarked 
drugs manufactured or sold by Upjohn, 
the evidence was not sufficient to support 
the finding that Save-Mor had sold such 
drugs in violation of the injunction at prices 
below Upjohn’s Maryland Fair Trade prices 
therefor. Whether or not the particular 
relief granted was proper would also be a 
matter open for review or appeal, but no 
question is raised here as to the kind of 
relief granted and we shall therefore not go 
into that matter. 


If the merits of the injunction were open 
to collateral attack in contempt proceedings, 
we could well have a series of piecemeal 
appeals based upon any number of separate 
items contained in the appellee’s Maryland 
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Fair Trade price list, which the appellant 
might contend were not, or could not prop- 
erly be, covered by an injunction issued 
under the Fair Trade Act. Such questions 
could be reviewed on an appeal from an 
order granting an injunction, whether inter- 
locutory or final, as we have already stated. 
The defendant could at any time seek a 
modification of the order in the trial court. 


The contemnor who makes a payment pur- 
suant to an order such as that now before 
us would, we think, be entitled to recover 
from the plaintiff the amount of such pay- 
ment, if the defendant should ultimately 
prevail on the contention that the plaintiff 
was not entitled to an injunction. Thus the 
rule that the plaintiff's right to an award 
for civil countempt falls when his right to 
an injunction falls, would be gratified. Any 
risk of loss could, we suppose, be protected 
by the plaintiff's injunction bond; and we 
see no reason why, on proper application, 
the trial court might not require such in- 
crease, if any, in the amount of the bond as 
might seem appropriate. 


Since the case has not been. determined 
on the merits and any further award to the 
appellee for solicitor’s fees would, therefore, 
be essentially contingent, we see no occa- 
sion at this time to pass upon the appellee’s 
request for such an allowance for the serv- 
ices of its solicitors on this appeal. Such a 
request may be considered by the trial court 
at such time as it may deem appropriate. 


Order affirmed; the appellant to pay the 
costs of this appeal. 


[{] 70,004] Miles Laboratories, Inc, v. Dayton Vitamin & Cosmetic Distributors, Inc. 
In the United States Court of Appeals for the Sixth Circuit. No. 14466. Decided 


May 5, 1961. 


Appeal from the United States District Court for the Southern District of Ohio, 


Western Division. 


Ohio Fair Trade Act 


Enforcement in Federal Court—Temporary Injunction Pending Decision on Con- 
stitutionality.—A temporary injunction against violation of the 1959 Ohio Fair Trade Act 
was properly entered, and a motion to dismiss denied, pending a decision as to constitu- 
tionality of the Act by the Ohio Supreme Court. A bond of $500, however, was described 
as apparently inadequate. ‘ 


See Resale Price Fixing—Fair Trade, Vol. 1, 3350.37, 3362.37. 


For the appellee: Stanley A. Freedman, Dayton, Ohio, Smith & Schnacke Dayton 
Ohio, on brief. D yton, 
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For the appellant: Myron N. Krotinger of Mendelsohn, Krotinger, Lane Santora & 
Shaw, Cleveland, Ohio and Pickrel, Schaeffer & Ebeling, Dayton, Ohio, on brief. 


Affirming 1960 Trade Cases f 69,876. 


Before Miter, Chief Judge, Simons, Senior Judge, and Martin, Circuit Judge. 


Per Curiam [Jn full text]: The Supreme 
Court of Ohio in Union Carbide and Carbon 
Corporation v. Bargain Fair, Inc. [1958 TRADE 
Cases { 68,920], 167 O. S. 182, held the 1936 
Ohio Fair Trade Act, Sections 1333.05 to 
I33ds10. aR, ©... to be-in violation, of the 
State Constitution to the extent that it pro- 
hibited persons who were not parties to a 
price fixing contract from selling at less 
than the price stipulated in such contract. 
In response, the State Legislature enacted 
a new Fair Trade Act in 1959, Sections 
1333.27 to 1333.34, R. C., which attempted 
to remedy the Constitutional deficiencies in 
the 1936 Act by providing that a retailer 
accepting a fair-traded commodity, and hav- 
ing notice of the list price, would be deemed 
a party to a Fair Trade agreement. Soon 
afterwards, several suits were started in 
various common pleas courts of the more 
populous counties of Ohio in the name of 
numerous manufacturers against retailers 
who allegedly were selling at below the list 
price. Injunctive and other relief was sought 
in these suits. In at least three counties the 
1959 Act was declared unconstitutional, in- 
junctive relief either having been initially 
refused or if previously granted, dissolved. 
In other cases, temporary injunctive relief 
was granted pending final determination of 
the Constitutional question by the Ohio 
Supreme Court. 


The present case is but a federal version 
of similar suits brought in the state courts. 


The Plaintiff-Appellee, Miles Laboratories, 
filed an action in the District Court alleging 
violations of the 1959 Act, seeking inter alia 
a temporary injunction pending disposition 
of the matter. 

On November 23, 1960, the District Court 
granted a temporary injunction to plaintiff 
but required a surety bond in the amount of 
$500.00 to protect defendant from any dam- 
age that it might incur. The court further 
stayed proceedings pending ultimate deter- 
mination of constitutionality by the State 
Supreme Court. Subsequently, a motion to 
dissolve the injunction by the defendant 
was denied by the Court on December 14, 
1960. The appeal before this court is from 
the portion of the November 23, 1960 order 
granting the temporary injunction and from 
the December 14th order denying the mo- 
tion to dissolve. 


A case is now awaiting decision in the 
Cuyahoga County Court of Appeals which 
poses the constitutional issues regarding the 
1959 Act and, most likely, eventually will 
be submitted to the Ohio Supreme Court. 
In the interim, the district court’s grant of 
interlocutory injunctive relief is appropriate 
and, accordingly, the motion to dissolve the 
injunction is denied without prejudice to its 
later renewal. However, a bond of only 
$500.00 appears inadequate. 


The case is remanded to the District 
Court for proceedings not inconsistent with 
the views expressed in this opinion. 


[1 70,005] Dale Hilton, Inc. v. Triangle Publications, Inc., Jonathan Logan, Inc., 
Teena-Paige Fashions, Inc., Federated Department Stores, Inc., Allied Stores Corp., 
B. Altman & Co., Inc., Best & Co., Inc., Associated Dry Goods Corp., City Stores Co., 
Hecht Co., Woodward & Lothrop, Inc., and Gimbel Brothers, Inc. 


In the United States District Court for the Southern District of New York. Civ. 


125-17. Dated May 2, 1961. 


Sherman Act 


Summary Judgment—Issue of Fact—Use of Hearsay—Prevention of Disclosure of 
Case as Bar.—Where defendant department store, Best & Co., submitted affidavits specifi- 
cally denying participation in a conspiracy to bar plaintiff from mail order advertisements 
in a magazine, interrogatories of plaintiff failed to allege specific acts of participation, 
plaintiff failed to present any affidavits by prospective witnesses tying the defendant to the 
alleged conspiracy, and failure to present such affidavits or other details was sought to 
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be justified by a desire not to disclose plaintiff's case, there was no issue of fact and 


summary judgment was ordered. 


See Private Enforcement and Procedure, Vol. 2, f 9013.675. 


For the plaintiff: Regan, Goldfarb, Powell & Quinn, New York, N. Y.; Sidney i B, 
Howell, Jr., George H. Davis, Jr., and Monte E. Wetzler, of counsel. 


For the defendant: Reich, Spitzer & Feldman, New York, N. Y. for Best & Co., 
Inc.; M. James Spitzer and Robert S. Levy, of counsel. 


Merzner, District Judge [Jn full text]: 
This is a private antitrust suit seeking 
treble damages and an injunction pursuant 
to the provisions of the Clayton Act and 
the Sherman Act. 


The plaintiff, a fashion retailer who con- 
ducted a nationwide mail order business in 
wearing apparel and apparel accessories for 
teen-age girls, alleges that a conspiracy 
existed among the defendants to restrain 
conipetition in mail order fashion advertis- 
ing in the “under-20 market” and to monop- 
olize this market. More specifically, the 
plaintiff charges that the defendants con- 
spired to discriminate against the plaintiff 
in its advertising in the magazine Seventeen 
through the fixing of space quotas and 
restrictions on the number of items that 
could be displayed by plaintiff in the space 
bought, that merchandise selling below speci- 
fied prices could not be advertised by 
plaintiff in the magazine, and that ultimately 
the magazine refused to accept any adver- 
tising from the plaintiff. Finally, the de- 
fendants are charged with fixing prices for 
fashions advertised in the magazine. The 
defendants in this action are Triangle Pub- 
lications, Inc., the publisher of Seventeen 
(a magazine with nationwide distribution), 
two manufacturers of teen-age feminine 
apparel and 9 so-called “prestige” depart- 
ment stores which were among the adver- 
tisers in Seventeen. 


Defendant Best & Co., one of the depart- 
ment stores, moves, under Rule 56(b) of the 
Federal Rules of Civil Procedure, for an 
order granting summary judgment in its 
favor. A note of issue and a statement of 
readiness have been filed, and extensive 
pretrial discovery-deposition procedures have 
been completed by all parties. 

The moving party contends that plaintiff 
has iailed to uncover any competent inde- 
pendent evidence establishing a conspiracy 
or connecting the defendant Best with such 
a conspiracy. It takes the position that 
there is no genuine issue of fact as to the 
issues, and since it would be entitled at 
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the close of the plaintiff's case to a di- 
rected verdict on the state of the evidence 
as revealed in the papers, it is now entitled 
to summary judgment. 


[Summary Judgment in Conspiracy Case] 


‘Contrary to plaintiff’s position that sum- 
mary judgment is not appropriate in anti- 
trust litigation, especially if a charge of 
conspiracy is involved, it is abundantly 
clear that the remedy is available if the 
moving party satisfies the requirements for 
granting the motion. Syracuse Broadcasting 
Corp. v. Newhouse [1956 TRADE CASES 
7 68,468], 236 F. 2d 522 (2 Cir. 1956); 
United States v. Celanese Corp. of America 
[1950-1951 Trane Cases { 62,660], 91 F. 
Supp. 14 (S. D. N. Y. 1950); United States 
v. General Instrument Corp. [1948-1949 TrapDE 
CAsEs { 62,510], 87 F. Supp. 157 (D. N. J. 
The fact that the violation is bot- 
tomed on a charge of conspiracy does not 
change this rule. Morgan v. Sylvester, 125 
F. Supp. 380, aff’d 220 F. 2d 758 (2 Cir. 
1955), cert. den. 350 U. S. 867, petition for 
rehearing den. 350 U. S. 919; Fishman v. 
Teter, 133 Ee 2d 222. (fs Ginn 943). 


Summary judgment procedure is intended 
to permit a party to pierce the allegations 
of fact in the pleading and to obtain relief 
where facts set forth in detail in affidavits, 
depositions and admissions on file show that 
there are no genuine issues of fact to be 
tried. Engl v. Aetna Life Ins. Co., 139 F. 2d 
469, 472 (2 Cir. 1943); 6 Moore’s Federal 
Practice § 56.04[1] (2d Ed. 1953). 


A party moving for summary judgment 
bears the burden of showing the absence of 
any genuine issue of fact requiring a trial 
and also that there is no real question as 
to the credibility of its evidentiary material. 
Colby v. Klune, 178 F. 2d 872 (2 Cir. 1949); 
Arnstein v. Porter, 154 F. 2d 464 (2 Cir. 
1946); 6 Moore’s Federal Practice § 56.15[3] 
and [4] (2d Ed. 1953). Opportunity for 
cross-examination and obtaining “demeanor” 
testimony, especially where the facts are 
peculiarly within the knowledge of the 
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moving party, is usually determinative in deny- 
ing a motion for summary judgment. Arn- 
stein v. Porter, supra; Colby v. Klune, supra; 
Subin v. Goldsmith, 224 F. 2d 753 (2 Cir. 
1955). The Court of Appeals for this circuit 
has stated that where there is the slightest 
doubt as to the facts the motion for sum- 
mary judgment should be denied. Doehler 
Metal Furniture Co. v. U. S., 149 F. 2d 130, 
135 (2 Cir. 1945); Bozant v. Bank of New 
York, 156 F. 2d 787 (2 Cir. 1946). 


[Denial of Participation] 


In support of its motion Best has sub- 
mitted the affidavit of Rignel, its advertising 
manager, to the effect that he never heard 
of the plaintiff nor saw its advertisements 
in Seventeen, nor did he or any other officer 
or employee of Best ever participate in any 
conspiracy directed against the plaintiff, nor 
complain to Seventeen about plaintiff’s ad- 
vertising, nor advise Seventeen that restric- 
tions be placed on plaintiff's advertising. 
He never met, talked with or corresponded 
with the advertising director or the adver- 
tising manager of Seventeen or with Koontz, 
an employee of the magazine. Rignel states 
that the advertising agency for Best only 
places the order for advertisements on 
Best's behalf, and neither prepares the copy 
nor selects the media. Rignel further denies 
that he ever discussed the plaintiff with his 
advertising agency. 


Insofar as editorial credits are concerned, 
the affiant points out that they are a com- 
mon and established method of advertising 
with magazines and with such newspapers 
as the New York Times and the New York 
Herald Tribune. Editorial credits consist 
of a picture of an item of apparel with a 
legend underneath indicating where the 
merchandise may be purchased and the 
approximate retail price. The stores re- 
ferred to are usually scattered throughout 
the country. Before printing such material 
in the magazine, the publisher circularizes 
a number of stores to ascertain if they are 
interested in having their names associated 
with the article in question. This is done 
to make sure that the store has an available 
supply to meet any demand generated by 
the editorial credit. The retail price is inde- 
pendently set by each store in its reply to 
the inquiry from the magazine. A number 
of samples of this type of editorial credit 
from various media are attached to Rignel’s 
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affidavit, along with the form of inquiry 
sent out by each of the media. 


Similar affidavits were submitted by Mar- 
golis, the promoticn director of Best, and 
McCausland, the vice president in charge 
of the merchandise office. Leonard Gussow, 
the head of the Gussow-Hyman Adver- 
tising Agency, states that the agency handles 
many accounts, including Best, that placed 
advertisements in Seventeen. He never dis- 
cussed with the employees of Seventeen the 
fixing of price floors by the magazine, ex- 
cept to receive notification thereof, and he 
never discussed with Best, directly or in- 
directly, any matter relating to the plaintiff 
or its advertisements. Best never tried through 
him to exert any pressure on Seventeen. 


The moving party has also submitted the 
affidavits of Taylor, the advertising director 
of Seventeen, Swaney, the advertising man- 
ager of Seventeen, and McMurtry, the 
fashion director of Seventeen, all of whom 
had been deposed by the plaintiff. They all 
deny that they ever received any complaint, 
directly or indirectly, from Best regarding 
the plaintiff. They never conferred with 
Best regarding the advertising policies of 
Seventeen. The depositions of these affiants 
indicated that Seventeen decided without 
consultation with anyone that space restric- 
tions and price. floors be placed on mail 
order advertising, which plaintiff complains 
were directed at its competitive position in 
the market. 


[Generality of Challenged Practices} 


In the pretrial deposition conducted by 
Best of the plaintiff, Gertrude Lit, the 
president of plaintiff, produced all available 
documentation relating to Best. Exhibits 1, 
2 and 3 are interoffice memos from the files 
of Seventeen, indicating attempts made by 
salesmen to obtain advertisements from Best 
in cooperation with manufacturers uncon- 
nected with this lawsuit. Exhibits 10 through 
15, 17 and 18 are documents which reflect 
the price floors fixed by Seventeen on May 
7th, 1954, effective with the August issue 
of the magazine, and the distribution of 
these price floors to manufacturers and ad- 
vertising agencies. 


Exhibit 25 is a memorandum by Swaney 
to his staff, relating the problem raised by 
manufacturers using advertisements by small 
suburban specialty shops as an outlet for 
merchandise at reduced prices. This memo- 
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randum, dated April 24, 1953, states that 
“For the past few years our policy has been 
to deemphasize mail order advertising in 
SEVENTEEN” by establishing quotas on 
chain store accounts, turning down new 
chain store advertisers and using fashion 
magazines as guides. The purpose of this 
policy is “to curtail and limit the amount 
of mail order advertising in the book.” 
Plaintiff knew of the existence of this policy 
when it first advertised in the magazine and 
had been advised of certain restrictions at 
that time. 

Exhibit 31 is a memorandum dated April 
1, 1953, from Taylor to the advertising staff, 
indicating the rejection of advertisements 
from W. T. Grant in conjunction with the 
policy of not accepting any new chain store 
advertising. ; 

Exhibits 19, 22-24 and 26-30 consist of 
correspondence and memoranda regarding 
the Gussow-Hyman Advertising Agency, 
which have no relation to Best except for 
the fact that Best was one of many clients 
of this agency. 


Exhibits 4-9, 16, 20 and 21 are the forms 
used in conjunction with editorial comment 
and concern Best’s acceptance of such 
comment. 


These exhibits neither individually nor 
collectively, nor in conjunction with any 
other proof brought to the attention of the 
court, can justify a finding of fact from 
which any inference could properly be 
drawn that Best was involved in the con- 
spiracy as alleged by the plaintiff. 

The plaintiff submitted answers to inter- 
rogatories propounded by Triangle, one of 
which asked for the name and address of 
every person who participated in every act 
of conspiracy as alleged in the complaint. 
The answer to this interrogatory does not 
mention the defendant Best or any of its 
employees. Further, in a 23-page recital of 
the claimed illegal practices and overt acts 
done in pursuance of the conspiracy, con- 
taining some 200 specifications, there is one 
reference to Best—that on one occasion an 
advertisement appeared in Seventeen which 
contained more items on the page than had 
been permitted the plaintiff, 


Mrs. Lit testified in her deposition, taken 
by Best, that in various conversations with 
employees of Seventeen they mentioned 
Best as one of the department stores that 
had made objection to the advertising placed 
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by the plaintiff in Seventeen. She claims 
she was also told that Best had urged 
Seventeen to keep low-priced mail order 
merchandise out of the magazine. All of 
these alleged conversations are hearsay 
statements insofar as Best is concerned, and 
would not be competent independent proof 
showing Best’s willful participation in the 
alleged conspiracy. Syracuse Broadcasting 
Corp. v. Newhouse, supra; Flintkote Com- 
pany v. Lysfjord [1957 TRraveE Cases { 68,674], 
246 F. 2d 368 (9 Cir. 1957). 


- On the basis of the above recital Best has 
shown sufficient to call upon plaintiff to 
come forward and controvert the claim that 
there is no genuine issue of fact. 


[Plaintiff's Allegations] 


In opposition to this motion the plaintiff 
relies upon what it is claimed employees of 
Seventeen told Mrs. Lit, to which I have 
already made reference. In addition, plain- 
tiff has submitted the affidavit of Justine 
Norton, the account executive of an adver- 
tising agency which handled plaintiff’s ad- 
vertising. Mrs. Norton, as did Mrs. Lit, 
referred to statements by employees of 
Seventeen, to the effect that Best would not 
stand for unrestricted mail order advertising 
of unbranded or low-priced fashions. She 
stated that she was informed by these em- 
ployees that they were more interested in 
attracting and holding advertising of stores 
such as Best and therefore were dedicated 
to reducing mail order advertising of the 
type engaged in by plaintiff in order to leave 
the mail order market to Best and the other 
“prestige” stores. Her affidavit offers no 
more competent proof than Mrs. Lit offered 
in her deposition. 


The attorney for the plaintiff also submitted 
his own affidavit in opposition to this mo- 
tion. He states that 


“it is clear that the deposition procedure 
has far from exhausted the sources of 
potential evidence which we expect to 
develop on trial.” 


Rather than indicate the sources of potential 
evidence which the plaintiff expects to de- 
velop on the trial, its attorney points out 
that Best has failed to submit affidavits or 
take the depositions (in addition to those 
referred to by Best) of three space sales- 
men employed by Seventeen, its general 
manager and its publisher, all of whom 
might have knowledge of the facts. Some 
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of these are persons who Mrs. Lit claims 
told her that Best was involved in the con- 
spiracy. The attorney’s position is that Best 
should have taken their depositions or sub- 
mitted their affidavits and that the failure of 
Best to do this justifies the denial of the 
motion for summary judgment. This view- 
point requires that the moving party must 
depose or take the affidavit of every possible 
witness having knowledge of the facts be- 
fore the plaintiff may be called upon to 
assume any burden to defeat the motion for 
summary judgment. Further, the argument 
seems to be that, while the defendant has 
submitted 7 affidavits of persons alleged to 
have knowledge of the facts, its failure to 
submit five additional affidavits of similar 
persons must defeat the motion on the basis 
of the attorney’s statement that these five 
possible affiants would supply unfavorable 
testimony for the defendant. I do not find 
this to be sufficient to deny the motion for 
summary judgment. 


The affidavit then goes on to state, 


“Suffice it to say that each of the six 
foregoing persons have been interviewed 
by representatives of the plaintiff at vari- 
ous times and some, such as Walter Koontz, 
have been extensively so interviewed. We 
have every expectation that their stories 
will be told in full on trial of this action 
and, I am prepared to represent, will, in 
every material respect, corroborate the 
story which Mrs. Lit has told in the course 
of some 1200 pages of recorded deposition.” 


The affidavit does not state that plaintiff is 
going to call these witnesses, and even if it 
did it would be insufficient. It merely ex- 
presses an “expectation” that their stories 
will be told on the trial. 


The affidavit also refers to the deposition 
of Frances Hodges Lurie, merchandising 
director of Seventeen. There is nothing in 
that deposition from which evidence can be 
gleaned of Best’s participation in the con- 
spiracy. In relation to Mrs. Lurie, the afhant 
states that she is in a position, 


“Gf called at trial, to testify as to the 
advertising tie-ins between the various 
manufacturer and retailer defendants.” 
“Advertising tie-ins” between manufac- 
turer and retailers is a form of cooperative 
effort in which the advertisement indicates 
the name of the manufacturer and the re- 
tailer where the item may be purchased. 
According to Best, the manufacturer pays 
for the advertisement. In fact, Best never 
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spent its own funds for any advertisement 
in Seventeen prior to the commencement of 
this litigation. This form of advertisement 
is open and notorious and can readily be 
found in all types of mass media carrying 
wearing apparel advertisements. The mere 
existence of such advertisement does not 
warrant the inference of wrongdoing on the 
part of the participants. 


Plaintiff refers to the pretrial deposition 
taken by it of Swaney, the advertising man- 
ager of Seventeen, to the effect that all 
department stores advertising in the maga- 
zine objected to the type of mail order ad- 
vertising engaged in by the plaintiff. This 
is a Sweeping generalization, insufficient to 


_predicate liability against Best when one 


realizes the number of advertisers in the 
magazine from all sections of the country. 


Plaintiff also refers to the fact that, about 
a year after plaintiff was excluded from the 
magazine Seventeen, Best had advertise- 
ments in the magazine which contained more 
items on a page of advertising than had been 
allotted the plaintiff. From this it would 
draw the inference that, since Best reaped 
the benefits of the practices adopted by 
Seventeen, it must have been a party to the 
conspiracy. 


It is plaintiff’s position that 


“nothing has been developed to reflect 
upon the circumstantial evidence of Best’s 
participation in a deliberately contrived 
scheme to force plaintiff out of SEVEN- 
TEEN and, thereby, out of business—that 
is to say, out of competing with Best for 
the sale of teenage fashions through mail 
order.” 


This assumption of a prima facie case based 
either on direct or circumstantial evidence 
is typical of the papers submitted by plain- 
tiff on this motion. As the analysis of the 
papers has shown, such assumption is un- 
justified. 


The affidavit concludes with the following 
paragraph: 


“The only true and fair resolution of 
the head-on conflict between the plaintiff's 
testimony and the defendants—and, in this 
connection, I specifically include Best & 
Co.—must come at trial where, it is as- 
sumed, all witnesses will testify.”. 


This is the state of the record as pre- 
sented on the motion. It must be viewed 
from the position of the trial judge faced 
with a motion for a directed verdict at the 
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completion of the plaintiff's case. Sartor v. 
Arkansas Natural Gas Corp., 321 U. S. 620 
(1944). 

[Absence of Conflict] 


The factual evidence as gleaned from 
depositions, answers to interrogatories, and 
affidavits would support the granting of de- 
fendant’s motion on the trial since no issue 
of fact would be presented for disposition 
by the jury. Plaintiff has failed to take the 
deposition of Best or of its employees, and 
the only testimony we have from them is 
contained in the affidavits submitted by Best 
on this motion. Unless plaintiff is to call 
these witnesses on the trial, it has waived 
its right to cross-examination. As was pointed 
out in Dyer v. MacDougall, 201 F. 2d 265, 
268 (2 Cir. 1952), it must be assumed that. 
their testimony on deposition or on trial 
would conform to their affidavits. The 


statements by Mrs. Lit and Mrs. Norton ~ 


as to what they were told by employees of 
Seventeen are hearsay insofar as Best is 
concerned, Plaintiff’s attorney has inter- 
viewed employees of Seventeen and repre- 
sents that “if called” they will substantiate 
the hearsay statements of Mrs. Lit and Mrs. 
Norton insofar as Best is concerned. 


The very fact that plaintiff interviewed 
employees of Seventeen who it contends are 
conversant with favorable aspects for the 
plaintiff in this litigation removes it from 
the category of cases where the plaintiff 
must rely for its case on what it can draw 
\out of the defendant. See Arnstein v. Porter, 
\supra; Bozant v. Bank of New York, supra, 
and Subin v. Goldsmith, supra. These possible 
witnesses will not be defendant’s witnesses, 
according to plaintiff's affidavit in opposition 
to this motion. 


The affidavit of plaintiff's attorney does 
not satisfy the requirements of Rule 56(e), 
which’ provides that affidavits 


“Shall be made on personal knowledge, 
shall set forth such facts as would be 
admissible in evidence, and shall show 
affirmatively that the afhant is competent 
to testify to the matters stated therein.” 


If for one reason or another affidavits could 
not be obtained from these people, their 
depositions should have been -taken, which 
has not been done. 

On the argument of the motion plaintiff 
took the position that it had been brought 
for the purpose of smoking out the evi- 
dence. It was called a substitute for pre- 
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trial discovery, and the statement was made 
that, 


“Rather than pursue these other chan- 
nels, Mr. Spitzer has elected to try to 
force the plaintiff into producing as much 
of the collateral evidence that we hope to 
be able to adduce at trial in the form of 
this motion.” 


This overlooks the fact that extensive pre- 
trial proceedings were carried out by both 
sides. It is on the basis of such proceed- 
ings that the defendant has moved. In 
addition, defendant has submitted affidavits 
from personnel whom plaintiff has failed or 
refused to depose. Defendant is not inter- 
ested in plaintiff’s “collateral evidence”, but 
rather in its direct and circumstantial evi- 
dence, either of which could establish a 
prima facie case. 


Plaintiff has had the opportunity of cross- 
examination by deposition. It has had the 
opportunity of submitting documentary proof. 
Neither has produced sufficient to defeat 
this motion. There is the possibility of de- 
meanor testimony, but demeanor testimony 
alone cannot defeat a motion for a directed 
verdict. Dyer v. MacDougall, supra. 


Plaintiff's attorney did not state in his 
opposing affidavit (as required by Rule 56 
(f)) the reasons why he could not present 
by affidavit facts essential to justify his 
opposition. However, the court called a 
conference of the attorneys for both sides 
to determine whether a continuance should 
be permitted so that affidavits could be ob- 
tained or depositions taken on behalf of the 
plaintiff. 


[Preservation of Testimony as Bar] 


At this conference plaintiff again took the 
position that because of the type of action 
involved it should not be called upon to 
produce anything more. It is of the opinion 
that it should not be called upon to divulge 
its testimony before trial. For example, in 
relation to the companion motion for sum- 
mary judgment by B. Altman & Co., another 
defendant, plaintiff had incorporated by ref- 
erence Mrs. Norton’s affidavit in opposition 
to the Best motion. When asked about the 
relevancy of this affidavit to the Altman 
motion, counsel replied: 


“Well, Best’s name, I think, in the 
Norton affidavit is also the department 
store defendants, including Best, or Best 
and the other department store defend- 
ants. That is the way the affidavit was 
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drawn, which, frankly, was done that way 

so that we would not be sparking any 

more in this motion than we had to at 
this point.” 

Further, plaintiff had relied on a portion 
of the transcript of Mrs. Lit’s testimony, 
wherein she says she obtained information 
about a meeting from a Mr. Weiner. Weiner 
did not attend the alleged meeting and 
therefore this statement is double hearsay. 
When this was pointed out to counsel, he 
replied: 


“T hope I did not imply that Mr. Weiner 
was the only manufacturer’s witness we 
were relying on.” 


Who the other manufacturers are and what 
their testimony would be is nowhere dis- 
closed. In this same discussion about Weiner, 
counsel stated, “Now, you are probing my 
case out.” 


Counsel was then afforded an opportunity 
to produce affidavits or depositions which 
the court felt were necessary to prevent the 
granting of the motion for summary judg- 
ment. Counsel was advised that very little 
was needed for this result to be achieved. 
One affidavit indicating a genuine issue of 
fact, from one of the many witnesses upon 
whom counsel was inferring he would rely, 
would be sufficient. Subsequently counsel 
notified the court by letter that nothing 
further would be submitted. The letter 
stated that voluntary cooperation by these 
witnesses had been refused and that as to 
taking depositions: 

“Such a course is not only undesirable 

for obvious reasons but is simply imprac- 
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tical from the plaintiff's standpoint inas- 
much as no funds whatsoever are available 
for this purpose.” 


The court does not know what is meant 
by “undesirable for obvious reasons”. If 
the witnesses can only be produced by 
process of court, the use of a subpoena is 
just as harsh on the trial as on a deposition. 
If disclosure of testimony at this time is 
undesirable, plaintiff must assume the risk 
of having this motion granted. The validity 
of such a reason for denying the motion 
would make a mockery of Rule 56. The 
court as well as a party is entitled to know 
sufficient facts to defeat this motion before 
its time and effort are spent on what ap- 
pears to be a long trial. In Engl v. Aetna 
Life Ins. Co., supra, the court overruled the 
contention that a party could hold back the 
production of evidence before a trial and 
still defeat a motion for summary judgment. 
The court stated: 


“Tt is hard to see why a litigant could 
not then generally avail himself of this 
means of delaying presentation of his case 
until the trial. So easy a method of ren- 
dering useless the very valuable remedy 
of summary judgment is not suggested 
in any part of its history or in any one of 
the applicable decisions.” 


In this case plaintiff is seeking, among 
other things, $18,000,000 as damages. Stat- 
ing that the plaintiff is unable to expend 
the necessary funds for the purpose of tak- 
ing depositions is not justification for failure 
to submit such depositions under Rule 56(f). 


Motion granted. So ordered. 


[7 70,006] Dale Hilton, Inc. v. Triangle Publications, Inc., Jonathan Logan, Inc., 
Teena-Paige Fashions, Inc., Federated Department Stores, Inc., Allied Stores Corp., 
B. Altman & Co., Inc., Best & Co., Inc., Associated Dry Goods Corp., City Stores Co., 
Hecht Co., Woodward & Lothrop, Inc., and Gimbel Brothers, Inc. 


In the United States District Court for the Southern District of New York. Civ. 


125-17. Dated May 2, 1961. 


Sherman Act 


Conspiracy—Exclusion from Magazine Advertising—Inference from Refusal of De- 
fendants or Magazine to Do Business with Supplier—Summary Judgment.—Allega- 
tions that a defendant department store had, as part of the alleged conspiracy, refused 
to do business with one of plaintiff's suppliers and had induced a magazine publisher, 
another defendant, to exclude the supplier from advertising were offset by afhdavits to 
the effect that the actions were independent and based on sale of inferior merchandise. 
Nor could any inference of wrong-doing or price fixing be made from membership in a 
merchandisers’ association which had ‘thousands of members. The record in other respects 
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being similar to that in a motion by Best & Co. for summary judgment, 1961 TRADE 


Cases J 70,005, summary judgment for defendant B. Altman was granted, 
See Combinations and Conspiracies, Vol. 1, § 2005.785; Private Enforcement and Pro- 


cedure, Vol. 2, § 9013.675. 


For the plaintiff: Regan, Goldfarb, Powell & Quinn, New York, N. Y.; Sidney P. 
Howell, Jr., George H. Davis Jr., and Monte E. Wetzler, of counsel. 


For the defendant: Marlow & Lincoln, New York, N. Y.; for B. Altman & Co., Inc., 


Richard Lincoln, of Counsel. 


Merzner, District Judge [Jn full text] 
This is a motion for summary judgment by 
defendant B. Altman & Co., Inc., pursuant 
to Rule 56 of the Federal! Rules of Civil 
Procedure, This action is a private anti- 
trust suit brought pursuant to the Sherman 
and Clayton Acts. The background of the 


litigation has been fully set forth in the 


opinion of the court in the companion mo- 
tion brought by defendant Best & Com- 
pany, Inc. 


There is no need to analyze in detail 
the opposing papers nor the contentions 
of the parties because they parallel those in 
the Best motion. In fact, if the same analysis 
were made, it would appear that the case 
against Altman is even weaker than the 
case against Best. 


Two matters, however, do deserve com- 
ment. One of Altman’s suppliers of teen- 
age dresses was a manufacturer named Sue 
Carson. Early in 1953 Altman discontinued 
purchases from Sue Carson and plaintiff claims 
that part of the conspiracy was that Altman 
notified Seventeen magazine of this action. 
Plaintiff then goes on to state that in Jan- 
uary of 1954 Seventeen took steps to force 
Sue Carson out of the magazine and that 
this could only be done with the coopera- 
tion of advertisers known by Seventeen to 
be dealing with Sue Carson. The proof 
submitted by plaintiff does not support its 
inference of conspiratorial conduct from 
these facts. 


In the first place Altman, as indicated, had 
not been doing business with Sue Carson 
for sometime, and therefore its cooperation 
was not needed by Seventeen. Approaching 
the problem from the other end, there is 
no showing of any basis for a contention 
that Seventeen’s actions resulted from pres- 
sure by Altman. Sue Carson was dropped 
by Altman, according to the documentation 
submitted by plaintiff, because its merchan- 
dise was shoddy and it did not live up to 
its contractual obligations. Several months 
later Seventeen learned of this fact, but the 
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giving of the information and the setting in 
which it was! given do not permit of any in- 
ference that the subsequent action by Seven- 
teen resulted from agreement or pressure 
brought by Altman upon Seventeen to 
eliminate Sue Carson. 


Swaney, the advertising manager of Seven- 
teen, circulated a}memorandum dated Jan- 
uary 27, 1954, to his advertising staff, stating 
that complaints had been received from 
readers who were dissatisfied with merchan- 
dise manufactured by Sue Carson and pur- 
chased through advertisements in Seventeen. 
As a result it was decided that advertise- 
ments by Sue Carson would no longer be 
carried. Sue Carson was informed of this 
fact, and according to the memorandum, 


“The owner indicated acceptance of 
this regulation—but also indicated that he 
might drop the name of Sue Carson al- 
together and use another name in his 
future advertisements in SEVENTEEN.” 


It is noteworthy that despite plaintiff’s 
claim of economic havoc suffered by Sue 
Carson as the result of this action, plaintiff 
has failed to submit an affidavit or deposi- 
tion of Sue Carson controverting any show- 
ing of innocence from the above facts. This 
would be particularly important since the 
plaintiff claims that Sue Carson was one of 
its primary sources of supply and that other 
manufacturers could not satisfy plaintiff’s 
needs in its mail order business. 


Another point raised by plaintiff is that 
Altman was a member of the National Re- 
tail Dry Goods Association, which plaintiff 
claims was an active participant in the con- 
spiracy. Plaintiff claims that the associa- 
tion was involved in fixing prices. There 
are thousands of members of this organiza- 
tion, and the court cannot impute wrong- 
doing from mere membership in the asso- 
ciation, assuming that plaintiff's charge is 
true. The affidavits submitted by Altman 
indicate that, insofar as its personnel was 
concerned, no mention was ever made of 
the plaintiff or mail order advertising in 
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Seventeen at any meetings attended by Alt- 
man personnel or in communications with 
the association. 

There is the same reference in the papers 
to the term “prestige department stores” as 
in the Best motion, whereby the inference 
is attempted to be drawn that Altman is a 
Fifth Avenue store, therefore a prestige de- 
partment store, and therefore must be in- 
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cluded in any reference by the employees of 
Seventeeri to the actions of prestige depart- 
ment stores. Assuming that the hearsay 
statements were admissible, the attempted 
inference could not be drawn. 

For all of the reasons stated in the opinion 
in the Best motion and here, the motion is 
granted. So ordered, 


[70,007] Coty, Inc. v. Green Willow, Inc. 
In the New York Supreme Court, New York County, Special Term, Part I. Vol. 


145, N. Y. L. J. No. 86, page 15. 


Dated May 4, 1961. 


New York Fair Trade Law 


Defenses—Unfair Competition—Discount Sales to Friends and Employees of Other 
Retailers—Defenses based on inadequacy of enforcement policy, alleged unfair competi- 
tion by the fair trader, and its practice of permitting other retailers to make sales to 
friends and employees below fair trade prices were rejected. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3420.34. 


HEcnut, Justice [In full text]: Plaintiff ap- 
plies for an order to restrain defendant 
pendente lite from selling products bearing 
plaintiff's name, brands, trademark, below 
the established price. Defendant does not 
deny the allegation but contends that plain- 
tiff is not entitled to receive the benefits of 
the Fair Trade Law because it is resorting 
to unfair competition, that it has failed to 
vigorously enforce a Fair Trade program, 
that it permits department stores to sell 
products to employees and friends below 
fair trade prices, thereby preventing de- 
fendant from selling plaintiff’s products to 
such customers. Plaintiff’s reply affidavit 
shows the partial lists of suits brought in 
the New York City area in the last several 
months in enforcement of the Fair Trade 
Act. As stated in Mead Johnson & Company 
v. R. H. Macy & Company [1960 TRADE 
Cases § 69,829], (208 N. Y. S. 2d 574): 
“For that matter, assuming that the de- 
fendant’s shoppers did disclose price-cutting 
of Metrecal, the question of whether a par- 
ticular retailer is bound by the statutes of 


the state may not be determined by a con- 
test to see whether plaintiff or defendant 
can cite more stores which are abiding by 
or violating the law. A retailer may not be 
permitted to violate the law simply because 
it can show that some number of stores are 
also violating the law. The question must 
be resolved by viewing the over-all picture. 
In any event, as has been said, the fact that 
violations are widespread may not redound 
to the violators’ advantage and immunize 
them from prosecution.” The moving papers 
show a sufficiency of plaintiff’s enforce- 
ment program, The motion is therefore 
granted. Bond is fixed in the sum of $250. 
Plaintiff may include in the order to be 
submitted a provision setting the case down 
for trial for a day certain, dispensing with 
the right of either party to pre-trial dis- 
covery and other procedure, eliminating the 
necessity for filing a statement of readiness 
and requiring the Trial Term clerk to accept 
the note of issue, upon payment of appro- 
priate fee, upon short notice to defendant’s 
counsel. Settle order. 


[J 70,008] Application of the State of California to Inspect Grand Jury Subpoenas. 


In the United States District Court for the Eastern District of Pennsylvania, M-2261. 


Filed May 11, 1961. 


Cases No. 1496A, 1498, 1500, 1502, 1504, 1506, 1507, 1517, 1519, 1521, 1523, 1525, 1527, 


1529, 1539, 1541, 1548, 1550, 1566, 1588. 
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Sherman Act 


Justice Department Enforcement—Grand Jury Records—Lists of Witnesses and 
Documents Subpoenaed—Access by States and Public Bodies.—The State of California 
is not entitled to have access to lists of witnesses and documents subpoenaed by the 
grand juries carrying on the investigations in the Philadelphia electrical equipment cases. 
These are matters occurring before the grand jury (within the scope of Rule 6(e) of the 
Rules of Criminal Procedure), and disclosure of the lists would ultimately end in dis- 
closure of the contents of the documents, upsetting the secrecy of the grand jury in 
contravention of the long-standing policy favoring secrecy. The only apparent reasons 
for the disclosures “are the avoidance of expense and additional work, in order to recoup 
alleged financial losses ... [and these] do not outweigh the policy of secrecy.” 


See Department of Justice Enforcement and Procedure, Vol 2, § 8021. 


For the applicant: Stanley Mosk, Attorney General of the State of California and 
William C. Dixon, Assistant Attorney General of the State of California. 


For the intervenors: John C. Melaniphy, Chicago, Ill.; David Berger, Philadelphia, 
Pa.; Charles S. Rhyne, Brice W. Rhyne, and Thomas P. Brown, III, Washington, D. C.; 
Harold E. Kohn, and Aaron M. Fine, Philadelphia, Pa., for Philadelphia Electric Co. and 
the City of Philadelphia as owner, and United Gas Improvement Co. as manager of 
Philadelphia Gas Works; William E. Mullin, St. Paul, Minn.; Mathias L. Spiegel, New 
York, N. Y.; Walter E. Alessandroni, Philadelphia, Pa.; Donald G. Balthis, Philadelphia, 
Pa.; Henry W. Sawyer, Philadelphia, Pa., and Gerhard A. Gesell, Washington, D.C., for 
General Electric and certain of its employees; Philip H. Strubing, Philadelphia, Pa., for 
Hubbard & Co, and various employees, for H. K. Porter Co. and various employees and 
for Landon Fuller, et al.; Michael von Moschzisker, Philadelphia, Pa., for Westinghouse 
Electric Co, and various employees; W. Bradley Ward and Edward W. Mullinix, Phila- 
delphia, Pa., for Allis-Chalmers Mfg. Co.; Joseph W. Swain, Jr., Philadelphia, Pa., for 
Cutler-Hammer, Inc. and various employees; Joseph W. Burns, Austin, Burns, Appell 
& Smith, New York, N. Y., for Ingersoll-Rand Co.; W. Wilson White, Philadelphia, Pa., 
for Wagner Electric Corp.; Charles I. Thompson, Jr., Philadelphia, Pa., for C. H. Wheeler 
Mfg. Co., L. G. L. Thomas, Allen-Bradley Co. and F. F. Loock; Philip Price and 
Raymond W. Midgett, Jr., Philadelphia, Pa. for I-T-E Circuit Breaker Co.; George 
M. Brodhead, Philadelphia, Pa., for Sangamo Electric Co.; Louis J. Goffman, Philadelphia, 
Pa., for Pacific Electric Co., Cornell-Dubulier Electric Corp, and six individuals who 
testified before the grand jury; Porter R. Chandler, Davis, Polk, Wardwell, Sunderland 
& Kiendl, New York, N. Y., for Carrier Corp.; Daniel Mungall, Jr., Stradley, Ronon, 
Stevens and Young, Philadelphia, Pa.; and Joseph G. Denny, 3rd, Philadelphia, Pa. 


Opinion 


Ganey, Ch. J. [Jn full text]: This is a 
motion for leave to inspect and copy grand 


court knows, may still be under investiga- 
tion. A total of approximately 196 indi- 
viduals were served with either subpoenas 


jury subpoenas, both duces tecum and ad 
testificandum, which arose out of a number 
of criminal indictments which charged prac- 
tically all of the leading manufacturers of 
heavy electrical equipment with violations of 
the Sherman Anti-Trust Act, 15 U. S.C. A,, 
§ 1 et seq. 


Five separate grand juries, during vary- 
ing periods of time, heard the evidence, and 
approximately 440 subpoenas duces tecum 
and approximately 70 subpoenas ad testifi- 
candum were served. These subpoenas 
duces tecum covered products which were 
the subject of the various indictments, as 
well as products which were not the subject of 
indictment, products, which for all that this 
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duces tecum or ad testificandum, of which 
approximately 190 testified before one or 
more of the grand juries. 


These indictments represented the most 
serious violations of the anti-trust laws 
since the time of their passage, at the turn 
of the century, as evidenced by the state- 
ment of the Attorney General to the court, 
“These indictments charge as serious in- 
stances of bid-rigging and price-fixing as 
have been charged in the more than half 
century life of the Sherman Act.” The 
conspiracies alleged in the various indict- 
ments cover virtually the entire country 
geographically and concerned not only a 
great number of private utilities, but mu- 
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nicipal and state governments, as well as 
the Government of the United States and 
involved, during the period covered by the 
indictments, several billion dollars worth 
of materials. 


In all, there were twenty indictments? in- 
volving twenty-nine corporate defendants 
and forty-four individuals, in which all have 
entered pleas of guilty or nolo contendere, 
as has been indicated. 


In addition to the allocation of sales to 
governmental agencies” in some of the cases, 
all of the indictments involved clear and per- 
sistent price fixing activities. The indictments 
charged frequent and periodic meetings 
throughout the country among the defend- 
ants to discuss and agree upon prices and 
price changes, to designate which manufac- 
turer would initiate the price change, and 
to exchange the proposed price lists before 
adoption. As many as thirty meetings were 
held among competitors, to discuss price 
policies, as well as to insure that each de- 
fendant was maintaining the agreed upon 
prices in sales to purchasers. 


[Purpose of Access to Lists] 


In brief, this motion by the State of 
California, along with private utilities and 
others who have joined, including a number 
of municipalities such as Philadelphia and 
Chicago, seeks to have the list of witnesses 
that appeared before the Grand Jury divulged 
to it, as well as a list of the documents re- 
quested by the Government to be inspected 
by the Grand Jury. The Government does 
not oppose the proponents of the motion 
and still retains certain of the information 
presented to the Grand Jury. 


1 United States of America v. 

General Electric Company, 
20235. 

I-T-E Circuit Breaker Company, et al., Cr. 
No. 20236. 

Ohio Brass Company, et al., Cr. No. 20238. 

McGraw-Edison Company, et al., Cr. No. 
20239. 

A. B. Chance Company, et al., Cr. No. 20240. 

Lapp Insulator Company, Inc., et al., Cr. No. 
20241. 

Federal Pacific Electric Company, et al., Cr. 
No. 20348. 

H. K. Porter Company, Inc., et al., Cr. No. 
20349. 

J-T-E Circuit Breaker Company, et al., Cr. 
No. 20350. ‘ : 

Westinghouse Electric Corporation, et (ee Se, 
No. 20361. 

General Electric Company, et al., Cr. No. 
20362. 

McGraw-Edison Company, 
20363. 


CL Ol Cr ING: 


et tt. Cr. No: 
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The purpose of this motion is patently 
clear. California and several other states 
and municipalities, as well as private utility 
companies, have allegedly been aggrieved 
by the price-fixing and bid-rigging alleged 
in the various indictments. It is virtually 
conceded that they seek to have this infor- 
mation, that is the names of witnesses and 
the copying of the various subpoenas for 
the production of documents before the 
Grand Jury, for the purpose of bringing 
civil treble damage actions under the anti- 
trust laws. The proponents of the motion 
contend that the obtaining of this informa- 
tion will decrease the amount of work 
necessary for them to do by way of dis- 
covery and will save duplication of expenses. 
For these reasons, California and others 
maintain that the public interest will be 
served in granting the motion, Contra, the 
opponents feel that it should be denied on 
several grounds, (1) that the obtaining of 
such information will encroach on the secrecy 
of the Grand Jury proceedings, (2) that no 
special circumstances have been shown to 
justify such an unusual procedure, and (3) 
that, in fact, no public interest will be served. 


[Secrecy as Traditional Policy] 


We start out with the general observation 
that there has been a traditional rule of 
secrecy surrounding grand jury proceedings 
in our courts. In Pittsburgh Plate Glass Co. 
v. United States [1959 Trane CAseEs f 69,387], 
360 U. S. 395, 400 (1959), speaking of grand 
juries, the Supreme Court said: “To make 
public any part of its proceedings would 
inevitably detract from its efficacy. Grand 
jurors would not act with that independence 


Allis-Chalmers Manufacturing Company, et 
al., Cr. No. 20364. 

Allen-Bradley Company, et al., Cr. No. 20398. 

Westinghouse Hlectric Corporation, et al., Cr. 
No. 20399. 

Cutler-Hammer, Inc., et al., Cr. No. 20400. 

General Electric Company, et al., Cr. No. 
20401. 

Foster-Wheeler Corporation, et al., Cr. No. 
20402. 

Cornell-Dubilier Electric Corporation, et al., 


Cr. No. 20488. 

Sangamo Electric Company, et al., Cr. No. 
20508. 

2Some of the important agencies were: 


Tennessee Valley Authority, Atomic Energy 
Commission, United States Army Corps of Engi- 
neers, Bonneville Power Administration, United 
States Department of the Interior, United States 
Air Foree, United States Navy, United States 
Department of Commerce, and many others. 
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required of an accusatory and inquisitional 
body.” However, it is realized that grand 
jury testimony and proceedings before it 
are not inviolate, as was stated in United 
States v. Socony-Vacuum Oil Co. [1940-1943 
Travde Cases § 56,031], 310 U. S. 150, 233-4, 
“Grand jury testimony is ordinarily confi- 
dential .. . but after the grand jury’s func- 
tions are ended, disclosure is wholly proper 
where the ends of justice require it.” To the 
same effect are Metzler v. United States, 64 
F. 2d 203, 206; United States v. Byoir, 147 
F. 2d 336, 337; Usted States v. Alper, 
156 F. 2d 222, 226. 


[Lists as Matters Before Jury] 
Rule 6(e) of the Federal Rules of Crim- 


inal Procedure provides for “Disclosure of. 


matters occurring before the grand jury... 
when so directed by the court preliminarily 
to or in connection with a judicial pro- 
ceeding.” 18 U.S. C. A. Rule 6(e). 


Here, we may draw no narrow technical 
rule and while the point has been made by 
the proponents of the motion that these 
requests are not matters occurring before 
the grand jury, it seems obvious that the 
names of witnesses subpoenaed to testify, 
as well as documents subpoenaed and used 
by them in their deliberations, are matters 
“occurring before the grand jury.” 


As was said in United States v. Stein, 18 
F. R. D. 17, 19 (S. D. N. Y. 1955), reversed 
on other grounds, 257 F. 2d 830 (1958), 
“Secrecy of grand jury proceedings may not 
be violated either directly through inspec- 
tion of grand jury minutes . . . or indirectly 
by disclosure of the documentary evidence 
presented to it.” Surely disclosure of the 
names of the individuals and the documents 
subpoenaed before them would ultimately 
end in disclosure of the contents of the 
documents and that in turn would upset 
the secrecy of the grand jury. 
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| Conclusions] 


Our task, therefore, is, as Judge Kirk- 
patrick stated in In Re Grand Jury Pro- 
ceedings, 4 F. Supp. at 285, “. .. the court 
is called upon to balance two policies, the 
one requiring secrecy, the other disclosure.” 
In In Re April 1956 Term Grand Jury, 239 F. 
2d 263 (1956), grant of certiorari vacated 
and reversed on other grounds, 355 U. S. 
233 (1957), the court said: 


“|, persons, non members of the grand 
. jury, thus having access to said records 
and documents, have no right to use them 
for any purpose whatsoever except to 
assist the grand jury in its work. Such 
persons may not in any manner use these 
records and documents, or any informa- 
tion acquired therefrom, for any other 
purpose, and specifically for any civil pur- 
pose, such as tax collection or otherwise... 
«, , as far as civil proceedings are 
concerned, the production of these rec- 
ords and documents pursuant to a grand 
jury subpoena, if followed by their use in 
any manner for the purposes of such 
civil proceeding against petitioners, violates 
their constitutional rights under the here- 
inbefore quoted provisions of the Fourth 
and Fifth Amendments, 239 F. 2d at 
foe DES 


It would seem, therefore, that the long 
standing policy of the common law for 
grand jury secrecy should not be breached 
in this instance. Here the proponents of 
the motion are third parties who were not 
parties to the indictments themselves and 
are alien to the criminal averments con- 
tained therein, 


In the balancing of the policies herein 
adverted to, it would seem that the only 
reasons for disclosure here are the avoid- 
ance of expense and additional work, in 
order to recoup alleged financial losses in 
the various civil actions for treble damages. 
These do not outweigh the policy of secrecy. 


[| 70,009] Associated Grocers of Alabama v. Graves Co. 


In the Alabama Supreme Court. 
Term, 1961. 2 Div. 416. May 11, 1961. 


The State of Alabama—Judicial Department. 


Spring 


Appeal from Marengo Circuit Court, in Equity. 


Alabama Sales Below Cost Law 


_ Cigarettes—Injunctive Relief—Venue—Election Available-—An action seeking injunc- 
tive relief under the law prohibiting sales of cigarettes below cost can be brought against 
a corporation, at the plaintiff’s election, in any of (1) the county of the company’s resi- 
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dence, (2) the county where it does business through an agent, or (3) where the act 


complained of occurred. 
See Sales Below Cost, Vol. 2, § 7241.01. 


For the appellant: R. Nachman, Neil Metcalf, Jr., of counsel, Steiner, Crum & Baker, 


of counsel, Montgomery, Alabama. 


For the appellee: Edward E. Partridge, Demopolis, Ala. 
Livincston, C. J., Lawson and Merrit, JJ., concur. 


STAKELY, Justice [Jn full text]: This is an 
appeal from a decree of the circuit court of 
Marengo County, in Equity, overruling ap- 
pellant’s demurrer to the bill of complaint. 

This is a suit brought by certain alleged 
wholesalers of cigarettes under the Unfair 
Cigarette Sales Act—Title 57, §§ 83(1)— 
83(14), Code of 1940 (1955 Cumulative 
Pocket Part). Section 83(2) of the cited 
statute provides in material part as follows: 

“It is * * * declared that the adver- 
tising, offering for sale, or sale of ciga- 
rettes below cost, in the retail and whole- 
sale trades with the intent of injuring 
competitors, destroying or substantially 
lessening competition is an unfair business 
practice and the policy of the state is to 
promote the public welfare through the 
prohibition of such sales, the purpose of 
this chapter being to carry out that policy 
in the public interest.” 

Section 83(3) makes the sale of cigarettes 
at less than cost and in violation of the 
statute a misdemeanor, Section 83(12) al- 
lows “any person injured” by a violation 
a suit “in any court of equitable jurisdic- 
tion’ to prevent, restrain, or enjoin such 
violation, with provision for damages. 

The complaint alleges in substance that 
the respondent, with an intent to injure 
competitors, had sold and delivered ciga- 
rettes at wholesale since its incorporation 
and up to the filing of the bill, particularly 
in Demopolis in the County of Marengo at 
less than the cost thereof within the mean- 
ing of the statute and had thereby violated 
the provisions of the statute. Complainants 
sought an injunction and restraining order. 

Respondent demurred to the bill on the 
ground, among other grounds, of improper 
venue, The demurrer was overruled and 
the trial court ordered a temporary injunc- 
tion as prayed for in the bill of complaint. 

The question for decision is whether 
Marengo County is a proper venue for this 
suit. 
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The bill of complaint alleges that re- 
spondent (appellant) is a domestic corpora- 
tion with its “principal place of business at 
Birmingham Food Terminal, Finley Yards, 
Birmingham, Jefferson County * * ¥*,” 
Title 7, § 294, Code of 1940, provides in its 
first clause that a bill in equity “must be 
filed in the county in which the defendant, 
or a material defendant, resides * * *.” 
According to the contention of appellant 
the portion of Section 294, which has been 
set forth, requires that the instant suit be 
filed in Jefferson County. 


Appellee points, however, to the language 
of § 83(12)(a) of the Cigarette Act, by 
which it is provided that “any person in- 
jured” may maintain an action for injunctive 
relief and damages “in any court of equitable 
jurisdiction.” Appellee seems to contend 
in substance that the effect of the quoted 
language is to eliminate the usual require- 
ments of venue insofar as suits under the 
Cigarette Act are concerned, or to create a 
special venue in “any court of equitable 
jurisdiction” for such suits. We _ think, 
however, that the purpose and effect of the 
quoted language of the Cigarette Act re- 
lates only to questions of jurisdiction and 
do not affect the separate and distinct 
question of venue. Generally jurisdiction 
and venue are separate and distinct. Pep- 
perell Mfg. Co. v. Alabama National Bank, 
261 Ala. 665, 75 So. 2d 665. In other words, 
the legislature has by this Cigarette Act 
created a new cause of action and provided 
remedies for injury, Where the remedy 
primarily sought is the injunctive remedy, 
the legislature has properly conferred the 
authority to entertain and adjudicate the 
new cause of action upon courts of equity. 
By way of contrast, subsection (b) of § 83 
(12) provides that “in the event no injunc- 
tive relief is sought or required” a person 
injured may maintain an action for “damages 
alone in any court of competent jurisdic- 
tion.” In the situation here described the 
remedy is of a purely legal, rather than an 
equitable nature. Accordingly, jurisdiction 
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has not been limited to courts of “equitable 
jurisdiction.” 

In further support of its position and of 
the trial court’s ruling, the appellee seeks 
to invoke the aid of Title 7, § 60, Code of 
1940, which provides in its material part 
that “a domestic corporation may be sued 
in any county in which it does business by 
agent or was doing business by agent at the 
time the catise Of actiom arose.) “i.” 
Under this statute, according to the appel- 
lee, the venue was properly laid in Marengo 
County. 


We also call attention to §54, Title 7, 
Code of 1940, which in pertinent part reads 
as follows, “all other personal actions, if 
the defendant or one of the defendants has 
within the state a permanent residence, may 
be brought in the county of such residence, 
or in the county in which the act or omis- 
sion complained of may have been done or 
may have occurred. * * *.” 


[Judicial Authoriiy | 


Consideration of some Alabama decisions 
dealing with venue statutes which are prede- 
cessors of the present venue statutes may 
be helpful. In Ashurst v, Gibson, 57 Ala. 
584, there was a bill filed to foreclose a 
mortgage of real and personal property 
against defendants residing in another 
county and district than that in which the 
bill was filed. This court said: 


“* * * The statute, prior to the act of 
March 17, 1873, required that bills against 
resident defendants should be filed in the 
district of the residence of a material de- 
fendant, unless the object was to enjoin 
proceedings or judgments in other courts, 
and then it must have been filed in the 
district in which such proceedings were 
pending or judgment rendered. Revised 
Code, $3326. The act of 1873, amenda- 
tory of this provision of the Code, au- 
thorized the filing of the bill, if real 
estate is the subject-matter of suit, in 
the county where the same, or a material 
portion thereof, is situated—Pamp. Acts, 
1872-3, p. 119; Code of 1876, § 3760. The 
statute as amended, simply confers on a 
complainant the right of filing the bill in 
the county, in which the real estate or a 
material portion thereof, is situated. The 
jurisdiction of the district of the residence 
of a material defendant remains, The 
locality of the real estate, and of resi- 
dence, alike confer jurisdiction, and the 
complainant may, at his pleasure, elect 
the one or the other jurisdiction, The 
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right of election is limited to suits, the 
subject-matter of which is real estate; and 
does not embrace other suits, having a 
different subject-matter. As to the per- 
sonal property embraced in the mortgage, 
the court in which the bill is filed, was 
without jurisdiction, unless it attaches as 
an incident to the jurisdiction, by reason 
of the locality of a part of the land. The 
general policy of legislation is to subject 
the citizens to suits only in the county of 
his residence, whether the action is at law 
or in equity. As to suits at law, no free- 
holder, nor householder, can be sued out 
-of the county of his permanent residence, 
as a general rule—Code of 1876, § 2928. 
There are exceptions of actions against 
joint defendants, one of whom must have 
a residence in the county in which suit is 
commenced, and of suits for the recovery 
of real property, or the possession thereof, 
or for a trespass thereto, which must be 
commenced in the county where the land 


lies, * * *.”"—(57 Ala. 586-587). 


The bill in the foregoing case was dis- 
missed. 


In Home Protection of North Alabama v. 
Richards, 74 Ala. 466, it was pointed out 
that a different rule pertains to domestic 
corporations and that an act providing that 
a domestic corporation may be sued in any 
county in which it does business by agent 
is not unconstitutional, because a rule for 
venue for domestic corporations can be 
based on considerations different from venue 
for suits against individuals. 


We think that these cases show that a 
statute providing that a domestic corpora- 
tion may be sued in any county in which 
it does business by agent is just as im- 
portant as a statute providing that a suit 
in equity must be filed in the county where 
a material defendant resides. 


[Plaintiff's Election] 


So in order to determine the proper 
venue in the present case, we should con- 
sider and attempt to reconcile the quoted 
provisions of § 294, Title 7, Code of 1940, 
of §60, Title 7, Code of 1940 and of § 54, 
Title 7, Code of 1940. These statutes should 
be construed im pari materia. American 
Standard Life Ins. Co. v. State, 226 Ala. 383, 
147 So. 168. 


A solution to the instant problem is sug- 
gested by the treatment we have accorded 
§ 60, or its predecessors, in relation to § 54, 
quoted above, or its predecessors. Our ap- 
proach to these two statutes and their inter- 
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relation has been that in cases where either 
statute would be applicable the plaintiff has 
an election to choose, for purposes of venue, 
the one under which to proceed. In other 
words, if one county is a proper venue un- 
der §54 and another under § 60, then both 
counties are equally proper and _ plaintiff 
may file in either. Thus for example, in 
Drennen Motor Car Co. v, Evans, 192 Ala. 
150, 155, 68 So. 303, we said: 


“What, then, is the meaning of sections 
6110 (§ 54) and 6112 (§ 60) as to the venue 
of actions, other than for personal in- 
juries, against domestic corporations? 
These statutes, when construed together, 
specifically declare the venue of all per- 
sonal actions, other than those for per- 
sonal injuries, against a domestic corpora- 
tion, to be: (1) In the county of the 
residence or of the situs of the corpora- 
tion; or (2) in the county where such 
corporation does business by agent; or 
(3) in the county in which the act or 
omission complained of may have been 
done or may have occurred.” 


See also Southern Railway Co. v. Coggins, 
198 Ala. 642, 73 So. 958; Montgomery Iron 
Works v. Eufaula Ou & Fertilizer Co., 110 
Ala. 395, 20 So. 300; Ashurst v. Gibson. 57 
Ala. 584. 
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In short, these statutes are not conflicting 
but complementary and provide not incon- 
sistent but alternative procedures. 

What is true of § 60 and § 54 is, we think, 
equally true of §60 and § 294, such that a 
complainant in equity in a suit against a 
domestic corporation has the same election 
as a plaintiff at Jaw. So in the instant case 
the bill could have been filed under § 294 in 
Jefferson County or under § 60 in Marengo 
County, where appellant did business by 
agent. Appellee has elected to sue in 
Marengo County. The venue will not be 
disturbed. 

In order that there may be no misunder- 
standing, let us say that there was no duty 
on the part of the complainant to show 
proper venue in the bill of complaint, since 
improper venue ordinarily is defensive mat- 
ter to be shown by plea. Tennessee Coal 
Iron & RR Co. v. Bridges, 144 Ala. 209, 39 
So. 902. But where the demurrer attacks 
the bill as showing improper venue, de- 
murrer will be overruled if the facts al- 
leged in the bill show proper venue. Crawford 
v, Walter, 202 Ala. 235, 80 So. 73; Puckett 
et al. v. Puckett, 174 Ala. 315, 56 So. 585. 


[70,010] Samuel Freedman v. Philadelphia Terminals Auction Co. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 19847. Filed May 3, 1961. 


Civil 


Robinson-Patman Act 


Brokerage—Right to Damages on Proof of Violation—Necessity for Specific Proof.— 
The fact that there has been a violation of the provisions of the Robinson-Patman Act 
does not entitle the plaintiff to damages; there must nevertheless be proof of the amount 
of damage, which is not necessarily equal to the amount of the discriminatory charge. Since 
a jury had answered “no” to a question of damage from allegedly unlawful terminal 
charges here, it was therefore not necessary to determine whether plaintiff was entitled 


to a directed verdict on the question of a violation. 
See Private Enforcement and Procedure, Vol. 2, {.9011.565, 9014.15. 
FoF the plaintiff: Frank H. Gelman, David Berger, and Walter Stein, Philadelphia, Pa. 
For the defendant: T. Ewing Montgomery, C. Brewster Rhoads, Philadelphia, Pa. 


Van Dusen, Judge [Jn full text]: This 
case? is now before the court on plaintiffs’ 
post-trial motions after judgment was en- 


1 The factual background of the case is sum- 
marized in the opinion of 10/30/56 [1957 TRADE 
CASES { 68,612], reported at 145 F. Supp. 820. 

2The special verdict of the jury read as fol- 
lows (Document No. 66): 
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tered for defendant on the special verdict of 
the jury” at the conclusion of a trial limited 
to the cases of three plaintiffs in this spurious 


‘J. Were the terminal charges received or 
accepted by defendant from the plaintiffs ‘as a 
commission, brokerage or other compensation, 
or any allowance or discount in lieu thereof, 
except for services rendered in connection with 
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class action (see Order of 7/28/60, being 
Document No, 30, and letter of 9/29/60 
attached to Document No. 30, listing 57 
plaintiffs in addition to those listed in the 
caption). During the trial, the issue pre- 
sented to the jury was limited to the claim 
under the Section of the anti-trust laws 
added by the Robinson-Patman Act (15 
We Se GALS 13) temakine fiteillegalte 
receive or accept “anything of value as a 
commission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu 
thereof, except for services rendered in con- 
nection with the sale or purchase of goods, 
wares, or merchandise, either to the other 
party =... Of to an agent, representative or 
other intermediary, where such intermediary 
iSLACtING ww. weRtOe cia aly mpartystousteln 
transaction other than the person by whom 
such compensation is so granted or paid.” 


I. Motion for Judgment Notwith- 
standing ‘The Verdict 


In view of the conclusions reached below 
on the issue of damages, it is not necessary 
to consider whether plaintiffs were entitled 
to have the trial judge direct the jury to 
answer question 1 “yes” on this record. 
However, it is noted that the Supreme 
Court of the United States has recently 
pointed out in Federal Trade Commn. v. 
Broch & Co. [1960 Trave Cases J 69,728], 
363 U. S. 166 (1960), that §2(c) of the 
Robinson-Patman Act (15 U. S, C. A. 
§ 13(c)) is independent of §2(a) (at pages 
170-1) and that whether a charge “‘is tanta- 
mount to a discriminatory payment of broker- 
age depends on the circumstances of each 
case’ (at page 176). Cases such as Great 
Atlantic and Pacific Tea Company v. Fed- 
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eral Trade Com’n. [1932-1939 TRADE CASES 
755,242], 106 F. 2d 667 (3rd Cir. 1939), 
cert. den. 308 U. S. 625 (1940), rehearing 
den. 309 U. S. 694 (1940), are distinguish- 
able on their facts from the situation pre- 
sented by this record. 


It is plaintiffs’ position (see par. 2, page 
1, of Document No. 70) that if the Act has 
been violated by an illegal and improper 
collection of money, such as this terminal 
charge, by defendant, they are immediately 
damaged as a matter of law to the extent 
of such payment, such damages being termed 
“special,” and that the jury’s function should 
have been limited to consideration of what 
plaintiffs call “general damages.” This posi- 
tion is rejected by the court. 


The Bill which became the Robinson- 
Patman Act originally contained this language: 


“the measure of damages for any violation 
of this section shall, where the fact of 
damage is shown, and in the absence of 
proof of greater damage, be presumed 
to be the pecuniary amount or equivalent 
of the prohibited discrimination, payment, 
or grant involved in such violation... .” 


This provisions was stricken before the Bill 
was enacted. In Elizabeth Arden Sales Cor- 
poration v. Gus Bless Co. [1944-1945 Trane 
Cases § 57,400], 150 F. 2d 988 (8th Cir. 
1945), the court stated that this provision 
would be significant in cases where only 
special damages can possibly exist and the 
effect of the omission would be to require 
that the amount of such damages must 
specially be proved.* The court held that 
there was a general damage right under 
§§2(d) and (e) of the Act and that the 
provision, even if enacted, would not have 
affected these sections. However, in a later 


the sale or purchase of goods, . to an 
agent, representative or intermediary’ in such 
transaction who ‘was acting in fact for. or in 
behalf or (was) subject to the direct or indi- 
rect control of’ the receivers? (yes or no) No 
poe 4th Column of Cl with last Column 
7 
“2. Were the following plaintiffs injured in 
their business or property by reason of the re- 
ceipt or acceptance by defendant of the termi- 
nal charges? 
Charles Dankel (yes or no) No 
Samuel Freedman (yes orno) No 
E. J. Rosengarten (yes or no) No 
“3. What was the amount of the injury to 
the following plaintiffs? 
Charles Dankel $ None 
Samuel Freedman $ None 
E. J, Rosengarten $ None 
Damages: Pt. 7A, Pt. 9, Pt. 9A and D60. Also 
Di17A, D46A, D48, D49, D58 & D59” 
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$15 U.S. C. A. § 13(c) contains this language: 

“(c) It shall be unlawful for any person en- 
gaged in commerce, in the course of such com- 
merce, to pay or grant, or to receive or accept, 
anything of value as a commission, brokerage, 
or other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren- 
dered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein 
where such intermediary fs acting in fact for 
or in behalf, or is subject to the direct or indi- 
rect control, of any party to such transaction 
other than the person by whom such compensa- 
tion is so granted or paid.”’ 

*The court believed § 2(c) of the Robinson- 
Patman Act was a section which involved only 
special, not general, damages. See p. 996. 
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case involving §§2(a), (b) and (e) of the 
Act, the same Circuit held that a plaintiff 
must not only show price discrimination 
but must also prove that the wrong done 
proximately resulted in ascertainable dam- 
age to its business and property.° 


The Second Circuit, in a case involving 
§§ 2(a) and (b), has also rejected the con- 
tention that the difference between plain- 
tiffs’ cost and the cost to those in whose 
favor defendant had been discriminatory 
should be the necessary “measure of dam- 
ages.” Enterprise Industries v. Texas Com- 
pany [1957 Trave Cases § 68,596], 240 F. 
2d 457, 459 (2nd Cir. 1957). The trial judge 
pointed out to the jury the exhibits showing 
the amounts of the terminal charges paid by 
plaintiffs and its verdict that such plaintiffs 
suffered no damages may not be set aside 
on the ground that plaintiffs are entitled to 
recover such charges as a matter of law, 
even if the record requires an affirmative 
answer to question 1. 


In Hanover Shoe, Inc. v. United Shoe Ma- 
chinery Corp. [1960 Trape CAseEs J 69,614], 
185 F. Supp. 826 (M. D. Pa. 1960), aff'd 
[1960 Trape Cases § 69,754], 281 F. 2d 481 
(3rd ‘Cir. 1960), which involved a cause of 
action under the Clayton Act (15 U.S. C_A. 
§ 15), the defendant contended that it was 
relieved from liability because the losses 
sustained by plaintiff because of defendant’s 
violation of the Act were passed on to plain- 
tiffs customers. The argument was re- 
jected by the trial judge, the court holding 
that, where plaintiff is a consumer of the 
product, rather than a middleman who 
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resells it, he may recover the excess paid, 
whether or not he has ultimately passed the 
excess along to his customers. The “oil 
jobber” cases were specifically analyzed and 
distinguished by Judge Goodrich in his 
opinion.’ A later case in this District con- 
cerning the Clayton Act (15 U. S. C. A. § 15) 
and Sherman Act (15 U.S. C. A. §2 stated: 
“More recent decisions, however, have held 
with unanimity that a pecuniary loss is 
essential to recovery in an anti-trust treble 
damage action.” Delaware Valley Mar. Sup. 
Co. v. American ‘Tobacco Co. [1960 Trape 
CasES { 69,773], 184 F. Supp. 440, 449 (E. D. 
Pa, 1960). 


The present case is more analagous to 
the “oil jobber” cases* than to any others 
cited. Plaintiffs had no automatic right to 
recover the terminal charges without proof 
of loss, even if a violation of the Robinson- 
Patman Act had been found to have existed. 


II. Motion For New Trial 


Neither at the conclusion of the charge 
nor in their brief do plaintiffs allege any 
errors in the portion of the charge covering 
damages (N. T. 1343-1350), except for the 
contentions rejected above, namely, (a) that 
plaintiffs are entitled to recover the amount 
of the terminal charges as “special” dam- 
ages as a matter of law (N. T. 1353), and 
(b) the fact that plaintiffs collected the 
amounts of these charges from their cus- 
tomers was not a proper consideration in 
determining the amount, if any, of their 
damages (N. T. 1359).° The charge specifi- 
cally called the jury’s attention to the 


5 American Can Co. v. Russellville Canning 
Co. [1950-1951 TRADE CASES f 62,895], 191 F. 
2d 38, 54 (8th Cir. 1951). It is noted, however, 
that the court added at p. 55: ‘‘We do not 
doubt that, ordinarily, where a seller is guilty 
of unlawful discrimination in prices between 
customers, the amount of the price difference is 
the measure of damages, but we think that is 
not so here.’”’ (Plaintiff failed to prove that it 
was damaged in its business and property in 
any definite amount by the defendant’s practice.) 

€In this case, the court said at page 460: 

“At all events the statute should not be read 
as creating any presumption that ‘where the 
fact of damage is shown the pecuniary 
amount or equivalent of the prohibited dis- 


crimination’ is the proper ‘measure of dam- 
ages.’ ’’ ; 
Plaintiffs’ argument concerning this case at 


page 2 of their letter of April 10, attached to 
Document No. 73, is rejected. 

7 See footnotes 10 and 12 of the decision, 185 
F. Supp. at 830 and 831. 

8 See Clark Oil Co. v. Phillips Petroleum Co. 
[1944-1945 TRADE CASES { 57,358], 148 F. 2d 


Trade Regulation Reports 


580 (8th Cir. 1945), cert. den. 326 U. S. 734 
(1945); Northwestern Oil Co. v. Socony-Vacuum 
Oil Co. [1940-1943 TRADE CASES f{ 56,294], 138 
F, 2d 967 (7th Cir. 1943), cert. den. 321 U. S. 
792 (1944); Twin Ports Oil Co. v. Pure Oil Co. 
[1940-1943 TRADE CASES { 56,126], 119 F. 2d 
847 (8th Cir. 1941), cert. den. 314 U. S. 644 
(1941); Leonard v. Socony-Vacuum Oil Co. 
[1940-1943 TRADE CASES { 56,218], 42 F. Supp. 
369 (W. D. Wisc. 1942), appeal dismissed on 
other grounds, 130 F. 2d 535 (7th Cir. 1942). 

® The only time that the words ‘‘passing on”’ 
were used was in the supplemental charge, 
where this language appears at N. T. 1357: 

“Of course, the defendant contends that this 
is all covered by the fact that the buyers’ 
agents, these plaintiffs, passed the charge on 
in their bills. And they did that, there is no 
question about that. And, hence, they were not 
damaged in their business or property, because 
they passed the amount on. You have got to 
consider that argument, of course, along with 
all the other evidence.’’ 
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exhibit (PT-7A) showing the amount of the 
terminal charges paid by plaintiffs (N. T. 
1344), as well as six other exhibits (N. T. 
1347) bearing on the issue of whether plain- 
tiffs had suffered any injury in their busi- 
ness or property. Additional exhibits were 
called to the jury’s attention in discussing 
question 3 (N. T. 1348-1350 and 1358). 


The language of the charge presents no 
ground for a new trial and there is sufficient 
evidence to support the jury’s answers to 
questions 2 and 3.° See F. R. Civ. P. 61 and 
Lind v. Schenley Industries, Inc., 278 F. 2d 79 
(3rd Cir. 1960). 


In view of the pending claims of many 
other plaintiffs and the Hanover Shoe case, 
supra, this is an appropriate case for the 
certification that the order denying these 


post trial motions “involves a controlling’ 
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question of law as to which there is a sub- 
stantial ground for difference of opinion and 
that an immediate appeal from the order 
may materially advance the ultimate ter- 
mination of the litigation.’ See 28 U. S.C. A. 
§ 1292(b).” 


Order 


And now, May 3, 1961, it is ordered that 
plaintiffs’ alternative motion for judgment 
notwithstanding the verdict or new trial 
(Document No. 70) is denied, and it is cer- 
tified that this order involves a controlling 
question of law as to which there is sub- 
stantial ground for difference of opinion 
and that an immediate appeal from the 
order may materially advance the ultimate 
termination of the litigation (28 U. S. C. A. 
§ 1292(b)). 


[70,011] Periodical Distributors, Inc. v. The American News Co., Inc.; Union 
News Co., Inc.; Henry Garfinkle; Pacific News Co., Inc.; Manhattan News Co., Inc.; and 


Greater Boston Distributors, Inc. 


In the United States District Court for the Southern District of New York. 60 Civ. 


3504. Dated May 2, 1961. 


Clayton Act 


Private Enforcement—Venue—Acts of Conspiracy in District—The mere allegation 
of a conspiracy, or that acts of a conspiracy had occurred in the district where suit is filed, 
is not enough to support venue. If the conspiracy is proven, and the acts established are 
coincident with those of doing business or transacting business, venue in the district is 
proper, but because the defendant was transacting business in the district rather than 
because the acts of conspiracy as such occurred there. Here, the only alternative basis for 
venue—presence of the president—also failed, for failure to show that he was present 
transacting business of the company. Venue having failed, service outside the district also 


‘ell. 


See Private Enforcement and Procedure, Vol. 2, J 9008.210, 9008.350. 


For the plaintiff: Fink, Weinberger, Levin and Gottschalk, New York, N. Y. 
For the defendants: Field, Florea & Field, New York, N. Y. 


10 Tt is noted that the trial judge pointed out, 
at N. T. 1276-7 (Document No. 72i), during the 
slosing argument of counsel for defendant, that 
yee the jury decided that this was the type 
of charge contemplated by the statutory lan- 
zuage, they must find three things for the serv- 
ces rendered exception to apply, as follows 
Ny DAAL2ne hs 
“.. . but if they find that it does fall within 
‘hose words, then for it not to apply to the 
lefendant they must find three things: one, 
that it is a genuinely-independent intermediary; 
second, that there were services rendered; and, 
hhird, that the charge for the services rendered 
vas not just a token charge,— 

“Mr. Wickenhaver: I understand. 
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“The Court: —that it was reasonable, bore 
some— ~ 

“Mr. Wickenhaver: Yes. I appreciate Your 
Honor’s suggestion, because I want to address 
my argument in line with what Your Honor 
instructed. 

“The Court: Yes. Well, that is it. I felt 
that if you went on as you did they would be- 
come confused.’’ 

This language was further elaborated in the 
charge given after the closing argument (N. T. 
1320 sii. 

44The briefs of counsel have been placed in 
the Clerk’s file and docketed as Documents 
Nos. 73 and 74. 
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Memorandum 


Dawson, District Judge [In full text]: 
Greater Boston Distributors, Inc. (herein- 
after referred to as “Greater Boston”) has 
moved to dismiss the complaint as to it on 
the grounds of improper venue. This mo- 
tion is made pursuant to’ Rule 12(b)(3) of 
the Federal Rules of Civil Procedure. 


The action, seeking treble damages and 
injunctive relief, is founded on the Sherman 
Act and the Clayton Act. Jurisdiction and 
venue, according to the complaint, are based 
on 15 U. S. C. §§15 and 22 (Sections 7 of 
the Sherman Antitrust Act and 12 of the 
Clayton Act.)* 


By permitting a plaintiff to bring suit in 
any district in which a defendant transacts 
business, Congress has substantially expanded 
the previous law. For discussion of the leg- 
islative history of these amendments see 
United States v. National City Lines, Inc. 
[1948-1949 Trape Cases § 62,259], 334 U. S. 
573 (1948). Section 12 of the Clayton Act 
is an enlargement of Section 7 of the Sher- 
man Antitrust Act. Eastman Kodak Co. v. 
Southern Photo Materials Co., 273 Ux S. 359, 
372 (1927); United States v. Scophony Corp. 
[1948-1949 Trane Cases § 62,238], 333 U.S. 
795, 804 (1948). In Eastman Kodak the 
Court avoided the highly technical distinc- 
tions engrafted upon “found.” In their stead 
it substituted the practical and broader busi- 
ness conception of engaging in any substan- 
tial business operations. 


“This construction gave the words ‘trans- 
acts business’ a much broader meaning 
for establishing venue than the concept of 
‘carrying on business’ denoted by ‘found’ 
under the pre-existing statute and deci- 
sions. The scope of the addition was 
indicated by the statement ‘that a corpora- 
tion is engaged in transacting business in 
a district if in fact, in the ordinary 
and usual sense, it ‘transacts business’ therein 
of any substantial character.’” United States 
v. Scophony Corp., supra at 807. (Italics 
are those of the Supreme Court). 


The question thus is: Is Greater Boston 
transacting business in this district, i.e., does 
Greater Boston carry on business of any 
substantial character in the practical, every- 
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day business or commercial concept of “doing 
business”? If the defendant does not come 
within this, the broadest of the venue provi- 
sions, then venue is improperly laid in the 
Southern District of New York and the 
motion must be granted. 


[Burden of Proof] 


The plaintiff has the burden of proof when 
allegations of jurisdiction and venue are 
disputed. A¢%cManus v. Capital Airlines, Inc. 
[1958 Trape Cases § 69,171], 166 F. Supp. 
301, 302 (E. D. N. Y. 1958); Rohlfing v. 
Cat’s Paw Rubber Co. [1950-195] Trave 
CASES § 62,872], 99 F. Supp. 886, 889 (N. D. 
Til. 1951); Hansen Packing Co. v. Armour & 
Co. [1932-1939 TrapE Cases ¥ 55,127], 16 F. 
Supp. 784, 787 (S. D. N. Y. 1936). 


[Officer Present in Non-O fficial Capacity] 


Plaintiff, in order to meet its burden of 
proof, stated at the time of the argument of 
the motion that it desired to take a deposi- 
tion. This permission was granted and de- 
termination of the motion was held up until 
the deposition was filed. The deposition was 
that of Solomon Levine, the president of 
Greater Boston. Although a full examina- 
tion was held of Mr. Levine, plaintiff was 
unable to establish that Greater Boston 
transacted business in New York. Appar- 
ently Mr. Levine, who spends approximately 
half his time in New York and is also vice- 
president of Manhattan News Company of 
New York, limits his functions in Greater 
Boston to those of financial policy, labor 
negotiations and general consultation, but 
there was no indication that those functions 
were performed in this district. Greater 
Boston apparently is actively run by its vice- 
president and general manager, George Lip- 
son, who conducts its affairs in Boston. 


From what has been offered by the plain- 
tiff, it cannot be said that Greater Boston is 
transacting business in this district. Plain- 
tiff argues that the bulk of Greater Boston’s 
purchases is made in New York. It offers 
no proof to support that contention. 


rae EETTETT EEE EEE Ea SEE 


* Section 15 (section 7 of the Sherman Act) 
provides that a person ‘‘injured in his business 
or property by reason of anything forbidden in 
the antitrust laws may sue in the dis- 
trict in which the defendant resides or is found 
or has an agent.” 

Section 22 (Section 12 of the Clayton Act) 
reads as follows: ‘‘Any suit, action, or proceed- 
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ing under the antitrust laws against a corpora- 
tion may be brought not only in the judicial 
district whereof it is an inhabitant, but also 
in any district wherein it may be found or 
transacts business; and all process in such cases 
may be served in the district of which it is an 
inhabitant, or wherever it may be found.’’ 
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[Participation in Conspiracy] 


Alternatively the plaintiff argues that its 
allegation that Greater Boston has partici- 
pated in a conspiracy within this district 
and that Greater Boston was an active con- 
spirator is sufficient to bring the moving 
party within the venue provisions of Section 
15. An additional ground not raised by the 
plaintiff, but one which the Court must con- 
sider is whether the mere allegation of par- 
ticipation in a conspiracy in this district 
necessitates a finding that the conspirator 
was transacting business within the district. 


The effect of an allegation of conspiracy 
on venue has been a matter extensively con- 
sidered in the cases. There appears to be a 
conflict in the courts as to whether or not 
such an allegation is sufficient for a finding 
of venue. This conflict is, in fact, more ap- 
parent than real. It springs from Giusti v. 
Pyrotechnic Industries Inc. [1946-1947 TRADE 
Cases 57,504], 156 F. 2d 351 (9th Cir. 
1946). 


Although the Giusti case has been cited 
for the proposition that once acts of con- 
spiracy are alleged to have taken place 
within the district venue will lie, this is a 
result of too broad a reading of ‘the case. 
In fact, the situation was that the acts alleged, 
in addition to being overt acts in fulfillment 
of a conspiracy and acts of monopolization, 
were themselves the conduct of the busi- 
ness. The acts alleged, and apparently proved, 
were coincidental to those necessary to es- 
tablish that the defendant was transacting 
or doing business within the district. Thus 
the case stands for no more than that where 
the acts of conspiracy and monopolization 
are identical with the business of the cor- 
poration, then if the plaintiff sustains his 
burden of jurisdictional proof, he has, in 
fact, established that the defendant is doing 
business or transacting business, and that 
venue is properly laid. 


The broad reading accorded Giusti has 
been used in varying degrees to aid the 
outcome of several cases. In De Golia v. 
Twentieth Century-Fox Film Corp., 140 F. 
Supp. 316 (N. D. Cal. 1953) Giusti is cited 
for the proposition that if the conspiracy 
is established, defendants are doing business 
in the state. As such the De Golia court 
declined to dismiss the complaint until after 
trial, thus permitting the plaintiff to prove 
the conspiracy. Giusti was also instrumental 
in Ross-Bart Port Theatre, Inc. v. Eagle Lion 
Films Inc., 140 F. Supp. 401 (E. D. Va. 1954) 
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and Bertha Building Corp. v. National Thea- 
tres Corp. [1956 Trave Cases { 68,308], 140 
F. Supp. 909 (E. D. N. Y. 1956). 


The argument that a court has venue over 
an antitrust action where it is alleged that 
acts of conspiracy have taken place within 
the district, was rejected by the Second Cir- 
cuit in Bertha Building Corp. v. National The- 
atres Corp. [1957 TraprE CASsEs { 68,860], 248 
F, 2d 833 (2d Cir. 1957), reversing 140 F. 
Supp. 909 [1956 TrapE Cases { 68,308] (E. 
D. N. Y. 1956). After a careful review of 
the cases the court concluded: 


“We cannot bring ourselves to accept 
the suggestion in Giusti v. Pyrotechnic In- 
dustries . . . that because of the presence 
within the district of one co-conspirator 
all foreign corporations which are alleged 
to be co-conspirators are amenable to 
process. We think such doctrine inher- 
ently unsound. . . .” 248 F. 2d at 836. 
Prior to the Circuit decision in Bertha, the 
broad reading of Giusti met a broad base of 
opposition. This Court itself has said: “The 
mere allegation of conspiracy would hardly 
seem sufficient to establish venue in the ab- 
sence of some showing that the defendant 
was found in the district, or was transacting 
business in the District.” Waldron v. British 
Petroleum Co. [1957 Trave Cases J 68,853], 
149 F. Supp. 830, 833-34 (S. D. N. Y. 1957). 
The matter was completely and admirably 
discussed in Independent Productions Corp. 
v. Loew's Inc. [1957 Trave CAsEs J 68,615], 
148 F. Supp. 460 (S. D. N. Y. 1957), cited 
with approval in Bertha Building Corp. v. 
National Theatres Corp. [1957 TrapE CASES 
J 68,860], 248 F. 2d 833, 836 (2d Cir. 1957). 
Mere allegation of participation in a con- 
spiracy was again held not to invest the 
court with jurisdiction and venue in McManus 
v. Capital Airlines, Inc. [1958 Trape CAsES 
{ 69,171], 166 F. Supp. 301, 303 (E. D. N. Y. 
1958) and Goldlawr Inc. v. Shubert [1958 
TRADE CASES { 69,227], 169 F. Supp. 677, 684 
(E. D. Pa. 1958). See Hansen Packing Co. 
v. Armour & Co. [1932-1939 TrapE Cases 
755,127], 16 F. Supp. 784, 787 (S. D. N. Y. 
1936), cited with approval in Georgia v. 
Pennsylvania R. R. Co. [1944-1945 TrapE 
Cases { 57,344], 324 U. S. 439, 467 (1945). 

The Supreme Court itself has suggested 
the conclusion, Bankers Life & Cas. Co. v. 
Holland [1953 Trave Cases § 67,626], 346 
U. S. 379 (1953). In effect what the plain- 
tiff says is that it was injured by a group 
of defendants, one of whom resides, is found 
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and transacts business outside of the dis- 
trict, and that the antitrust laws intend that 
a person injured have the right and power 
to sue all defendants in one court where 
that court is the place of the injury, Bankers 
Life, in considering the venue provision of 
15 U.S. C. $15, rejected this approach. 


“While a criminal action under the anti- 
trust laws lies in any district where the 
conspiracy was formed or in part carried 
on or where an overt act was committed 
in furtherance thereof, Congress by 15 
U.S. C. $15 placed definite limits on 
venue in treble damage actions. Certainly 
Congress realized in so doing that many 
such cases would not lie in one district 
as to all defendants, unless venue was 
waived. It must, therefore, have contem- 
plated that such proceedings might be 
severed and transferred or filed in separate 
districts originally. Thus petitioner’s theory 
has all the earmarks of a frivolous albeit 
ingenious attempt to expand the statute.” 


Id. at 384. 


In passing on 15 U. S. C. §12, the Court 
recognized that Congress had refused to 
grant treble damage plaintiffs an unlimited 
choice of forum, 


“TUnlimited venue provisions] were re- 
jected because the choice given was too 
wide, giving plaintiffs the power to bring 
suit and force trial in districts far removed 
from the places where the company was 
incorporated, had its headquarters or car- 
ried on its business. In adopting § 12 Con- 
gress was not willing to give plaintiffs 
free rein to haul defendants hither and 
yon at their caprice.” United States v. Na- 
tional City Lines, Inc. [1948-1949 TRADE 
Cases § 62,259], 334 U. S. 573, 588 (1948). 


The mere allegation of a conspiracy or 


that acts in furtherance of the conspiracy 
were performed within the district is in- 
sufficient to support venue. Where the 
conspiracy has been proven, and the acts estab- 
lished are coincident with those of doing 
business or transacting business, then venue 


‘Cited 1961 Trade Cases 
Banana Distributors, Inc. v. United Fruit Co. 


78,009 


is proper, but for a different reason. The 
reason in that case is that the defendant may 
be found to be doing or transacting business 
within the district. The alleged conspiracy 
here is not a usual part of defendant’s busi- 
ness. Thus, venue cannot be founded on 
this basis. 


The plaintiff has been unable to establish 
that Greater Boston was transacting busi- 
ness within this district. Sporadic purchases, 
without more, are insufficient. The deposi- 
tion taken of the president of Greater Boston 
has proved, if anything, that the moving 
party was not transacting business within 
this district. Thus, this second ground of 
venue is unavailable. 


[Service of Process] 


Since venue was improperly laid in this 
district, the subsequent service of process 
founded on Section 22 is similarly inade- 
quate. Section 22 permits service “in the 
district of which [the defendant] ... isan 
inhabitant, or wherever it may be found.” 
15 U. S. C. §22. This privilege of extra- 
territorial service is limited to the cases de- 
fined by the preceding sentence in § 22, i.e., 
actions brought in a district in which the 
corporation is an inhabitant, is found or is 
transacting business. Goldlawr Inc. v. Shubert 
[1959 Trape Cases { 69,436], 175 F. Supp. 
793, 796 (S. D. N. Y. 1959). Since the de- 
fendant does not come within that section 
the service is invalid. Service lacking statu- 
tory authority is of no effect, regardless of 
actual notice. See Wuchter v. Pizzutti, 276 
U.S. 13 (1928). 

The Court is without venue. Therefore 
the extraterritorial provision of § 22 is inap- 
plicable. The motion to quash service of 
summons must be granted, Rohlfing v. Cat's 
Paw Rubber Co, [1950-1951 TRrapE CASES 
{ 62,872], 99 F. Supp. 886, 893 (N. D. Ill. 51). 


Motion granted. So ordered. 


{| 70,012] Banana Distributors, Inc. v. United Fruit Co. et al. 
In the United States District Court for the Southern District of New York. Civil 


87-361. Dated May 5, 1901. 


Sherman Act 


Private Enforcement—Limitation Period—Officer of Corporate Defendant—Effect of 
Liability as Indivisible Tort Feasor—Single-Judgment Rule.—Upon reargument, the court 
expressed its adherence to the view that an individual defendant who participated with. the 
corporate defendants in an anti-trust action was liable for an indivisible tort, so that the 
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Banana Distributors, Inc. v. United Frut Co. 
limitations period against him was the same as for the corporate defendants, three years, 
rather than the six-year period which would ordinarily have applied. This same result is 
indicated under the “single judgment rule” for joint tort feasors, to avoid the difficulties of 
allocating damages among several tort feasors who are subject to different limitation pe- 
riods. Decisions cited by plaintiff to avoid this rule were distinguished on the ground that 
in one (Shapiro v. Paramount Film Distributing Corp., 1959 TRrave Cases ff 69,474) the defend- 
ant with a separate limitation period had been joined after enactment of the federal four- 
year limitation period, and in the other (Philco v. Radio Corp. of America, 1960 TRADE CASES 
{ 69,775) the claims were separable and the question of separate trials was left open for 


later decision. 


See Private Enforcement and Procedure, Vol. 2, § 9010.275. 


For the plaintiff: Austin, Burns, Appell & Smith, New York, N. Y.; Blackwell Smith, 
Arnold, Fortas & Porter, Thuramn Arnold, and Ernest Leff, of counsel. 


For the defendants and for the executors of John A. Werner: Davis Polk Wardwell 
Sunderland & Kiendl, New York, N. Y.; Ralph M. Carson and Hal F. Reynolds, of counsel. 


Levert, District Judge [Jn full text]: On 
September 12, 1960, this court rendered and 
filed an opinion regarding the appropriate 
statutory periods of limitation to be utilized 
in this civil anti-trust action for treble dam- 
ages. (See Opinion No. 26279.) A three- 
year period of limitation (under Title 63, 
Chapter 414, Section 8316, General Statutes 
of Connecticut, 1949 Revision) was held to 
apply to defendant United Fruit Company 
and to its subsidiary, defendant Fruit Dis- 
patch Company. After examining the posi- 
tion of the defendant John A. Werner, 
president of Fruit Dispatch and a director 
of United Fruit, this court concluded that 
Werner was also subject to the same time 
limit, to wit, three years, rather than a six- 
year period which would normally have 
governed his liability under Section 48(2) of 
the New York Civil Practice Act. 


Shortly prior to the filing of the Septem- 
ber 12, 1960 opinion [1960 TRrapE Cases 
{ 69,808], and after arguments on the period 
of limitation issue had already concluded, 
but unknown to the court and counsel for 
the parties herein, the defendant Werner 
died on August 27, 1960. Plaintiff’s subse- 
quent motion for the substitution of Wer- 
ner’s executors as defendants in his stead 
was granted by this court in an opinion filed on 
March 29, 1961 [1961 Trape Cases J 69,973]. 
(See Opinion No. 26784.) 

Since at the time of the filing of the opin- 
ion of September 12, 1960 Werner was no 
longer a party to this action by virtue of 
his prior demise, and his executors were not 
as yet substituted as defendants, the attor- 
neys for Werner’s executors have moved for 
an order in effect confirming this court’s 
determination of September 12, 1960, that 


1 70,012 


the damages period available against Wer- 
ner would be limited to three years, and 
applying this same time limit to his execu- 
tors, now named defendants in his place. 


The plaintiff, in turn, has opposed this 
proposed action, contending that the court’s 
previous determination with respect to Wer- 
ner’s period of liability for damages was 
erroneous. Under these circumstances, the 
court construed the plaintiff’s position as a 
motion for reargument of this aspect of the 
opinion of September 12, 1960. The motion 
to reargue having been granted, a hearing 
was scheduled for April 24, 1961 in order 
to afford the instant parties ample oppor- 
tunity to present their respective positions 
on the question now before the court. 


I. 


As already elaborated upon in the origi- 
nal opinion of September 12, 1960, this court 
has concluded that the instant action, as 
evidenced by the pleadings herein, appears 
to be predicated upon an indivisible tort in 
which Werner jointly participated together 
with the two corporate defendants, United 
Fruit and Fruit Dispatch. The complaint, 
filed on September 3, 1953, alleges a combi- 
nation and conspiracy in violation of the 
anti-trust laws commencing in 1946. Wer- 
ner, a director of United Fruit and presi- 
dent of Fruit Dispatch, is in no way charged 
with having acted independently of the cor- 
porate defendants. The complaint fails to 
state any separate claims against Werner, 
a fact acknowledged by the Court of Ap- 
peals in its per curiam opinion of February 
26, 1960, dismissing, for lack of appellate 
jurisdiction, Banana Distributors’ appeal 
from this court’s dismissal of the -action 
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against Werner at the end of the plaintiff’s 
case,' Banana Distributors, Inc. v. Werner 
[1960 TravE Cases {[ 69,627], 2 Cir., 1960, 275 
F. 2d 459. As the court indicated: 


“k * * A thorough scrutiny of the 
complaint in this case reveals no separate 
claim as to defendant Werner. In an at- 
tempt to avoid the impact of the Gold- 
lawr opinion, supra [1959 TrapEe CASES 
TiO 350), oir. 81950 92730 h. 2d" 720] 
the appellants have contended that this 
case is distinguishable because here a 
different and longer statute of limitations 
may apply to defendant Werner than to 
the other defendants. However this is a 
matter of defense that does not change 
the fact that there are no separate claims 
against Werner.” 275 F. 2d at 459. (Italics 
added.) 


See also the opinion of September 12, 1960, 
page 6, quoting the following language from 
plaintiff's brief in the above appeal: “‘We 
concede that all conduct charged against 
defendant Werner were acts within the 
scope of this defendant’s authority (as offi- 


,” 


cer of Fruit Dispatch)’. 


It remains this court’s conclusion, there- 
fore, that the instant case involves basically 
a joint and indivisible tort, rather than sepa- 
rate causes of action against the various 
defendants, based upon the defendants’ al- 
leged joint or concerted contravention of 
the federal anti-trust laws.” 


In its opinion of May 20, 1960,* the court 
stated that there was sufficient evidence 


1 The trial continued against United Fruit and 
Fruit Dispatch, the remaining corporate de- 
fendants, terminating in a mistrial when the 
jury could not arrive at a verdict. On May 20, 
1960 [1960 TRADE CASES f 69,734], the court 
granted plaintiff's motion to rescind and vacate 
the interlocutory judgment dismissing the ac- 
tion as to the defendant Werner. See Memo- 
randum Opinion No. 26003. 

2A ‘joint tort’ originally signified ‘‘vicarious 
liability for concerted action,’’ so that ‘‘those 
who actively participate in a tortious act, by 
cooperation or request, or who lend aid or 
encouragement to the wrongdoer, or ratify and 
adopt his acts done for their benefit, are equally 
liable with him.’’ Prosser, Torts § 46, at 234-235 
(2d ed. 1955). Joinder of defendants at com- 
mon law was restricted to cases of concerted 
action and was of a permissive character, as 
the ‘‘defendants might each be sued severally 
for the entire damages * * *.’’ Prosser, op. 
cit. supra, § 46, at 236. Hence, at common law, 
such concerted wrongdoers were deemed “joint 
tortfeasors.’’ Their liability was joint and 
several in that ‘‘all that is done must be visited 
upon each,’’ Id., § 45, at 225, the act of one 
being the act of all, each tortfeasor was 
therefore liable for the entire loss sustained by 
the plaintiff, even though he might have caused 
only a part of it,’’ Prosser, Joint Torts and 
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from which a jury might find that Werner, 
in his capacity as an officer of the corporate 
defendants, participated in the violations of 


law charged against Fruit Dispatch and 
United Fruit. 


1B hs 
[Single Judgment Rule] 


Plaintiff also contends that “a jury may 
award separate recoveries against joint tort- 
feasors but that such different awards do 
not constitute apportionment of liability 
since the court has the duty to make each 
defendant liable for the highest damage fig- 
ures.” (Brief for plaintiff, p. 4.) In support 
of this position, plaintiff again adverts to 
the New York cases of Farber v. Demino, 
1930, 254 N. Y. 363, 365, and G. A. Baker 
& Co. v. Polygraphic Co., 1934, 265 N. Y. 
447, wherein different awards of damages 
returned against joint tortfeasors, sued in 
the same action, signifying the jury’s at- 
tempt to apportion damages, were corrected 
by the courts so as to allow the plaintiff a 
recovery against all the defendants based 
on the highest or best recovery awarded by 
the jury. What plaintiff overlooks is that 
in both cases but a single judgment was 
entered against the joint tortfeasors-defend- 
ants, thus rendering them both jointly and 
severally liable for the full amount of the 
judgment.* Moreover, there is no indication 
that the defendants in the Baker and Farber 


Several Liability, 25 Calif. L. Rev. 413, 418 
(1937). Under such circumstances, the jury 
was not permitted to apportion damages, ‘‘since, 
there being but one wrong,’ the liability of 
“joint tortfeasors’ ’’ is entire, and cannot be 
divided. 25 Calif. L. Rev. at 418. 

2 See note (1) supra. 

4Section 21l-a of the New York Civil Prac- 
tice Act provides, in partial abrogation of the 
common law rule, for a right of contribution by 
one joint tortfeasor against another ‘‘Where a 
money judgment has been recovered jointly 
against two or more defendants in an action for 
a personal injury or for property damage, and 
such judgment has been paid in part or in full 
by one or more of such defendants, * * * with 
respect to the excess so paid over and above the 
pro rata share of the defendant or defendants 
making such payment * * *,’’ Hence, under 
New York law a right of contribution exists 
only upon rendition of a joint money judgment 
against joint tortfeasors and payment by one 
tortfeasor of more than his pro rata share 
thereof. Baidach v. Togut, 1959, 7 N. Y. 2d 
128, 131; Putvin v. Buffalo Elec. Co., 1959, 5 
N, Y. 2d 447, 454. See also Fox v. Western 
New York Motor Lines, Inc., 1931, 257 N. Y. 305. 

As the New York Court of Appeals declared 
in Putvin: ‘‘If the plaintiff does not elect in 
the first instance to join several tortfeasors as 
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cases were subject to varying periods of 
limitation. Plaintiff admits to being unable 
to find a New York case in which joint tort- 
feasors protected by different damages pe- 
riods were sued in the same action. (See 
minutes of hearing of April 24, 1961, pp. 10, 
255) 

The difficulties, both practical and legal, 
inherent in the entry of a single judgment 
against joint tortfeasors covered by varying 
periods of limitation was well recognized in 
Essaness Theatres Corp. v. Balaban & Katz 
Core, DC Neb Es Dl 9557 1955 
Trade Cases § 68,152, at p. 70,735. Judge 
Campbell asserted therein: 


“Since, therefore, a judgment against 
joint tort feasors is not severable and must 
be entered in a single sum against all de- 
fendants, it follows that as to these joint 
tort feasors, there must be a damage period 
common to all. If the Court would allow 
different damage periods to be considered 
as against each defendant then the result 
would be that upon one judgment being 
entered some defendants would be held 
responsible for acts against which the 
statute of limitations would otherwise have 
afforded protection. This would clearly 
be in error.” { 68,152, at pp. 70,738-70,739. 


To avoid this incongruous result, Judge 
Campbell held that a two-year limitation 
statute would be applied to all defendants, 
this time limit being the shorter of two 
periods applicable in the case against the 
various joint tortfeasors. 


Ill. 


In arriving at a similar three-year dam- 
ages period for Werner and his corporate 
co-defendants in its opinion of September 
12, 1960, this court was guided by a con- 
sideration of the “single judgment rule” 
enunciated in Essaness Theatres Corp., supra, 
and likewise employed in Edwardsville Amuse- 
ment Co. v. Monogram Distributing Corp. et 
al., D. C. M. D. Pa., 1959, Civil Action No. 
5823 (unreported); and Claughton v, Para- 
mount Film Distributing Corp., D. C. S. D. 
Florida, Miami Division, 1954, Civil No. 
4068-M (unreported), all civil anti-trust 
actions for treble damages. 


codefendants, there is no right of contribution 
* * * 7’ (p, 453.) Section 211-a therefore looks 
to the entry of a single judgment against the 
joint tortfeasors made parties to the action at 
the suit of the plaintiff. See Fox v. Western 
New York Motor Lines, swpra, 257 N. Y. at 308. 
Consequently, it would also seem that no right 
of contribution could arise were separate judg- 
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Plaintiff for its part relies on the recent 
cases of Philco Corporation v. Radio Corpora- 
tion of America [1960 Trane Cases J 69,775], 
D. C. E. D. Pa., 1969, 186 F. Supp. 155, and 
Shapiro v. Paramount Filin Distributing Corp. 
[1959 Trapve Cases § 69,474], D. C. E. D. 
Pa., 1960, 177 F. Supp. 88, reported subse- 
quent to the court’s opinion of September 
12, 1960, as controlling authorities holding 
adversely to application of the so-called 
“single judgment rule.” An examination of 
these decisions, however, fails to convince 


.this court that its original determination 


should be altered. 


[Effect of Separate Joinder] 


Shapiro v. Paramount Film Distributing 
Corp., supra, 177 F. Supp. 88, a private treble 
damages anti-trust action, involved some 
eleven corporate defendants. Referring to 
the respective damages periods of these de- 
fendants, District Judge Van Dusen stated: 


“Tt has been conceded by all parties 
that, in the event that the Act of 1785 
does not apply to this action, the six-year 
Pennsylvania statute for actions in tres- 
pass on the case should be employed with 
respect to all defendants except Fox Phil- 
adelphia Building, Inc., and that the re- 
cent four-year federal statute should be 
used for the latter since it was not joined 
as a defendant until April 26, 1956, which 
was after the federal statute became effec- 
tive.” 177 F. Supp. at 90-91. 


There is no discussion in Shapiro of the 
“single judgment rule” set forth previously 
in the Essaness case, supra. It may be rea- 
sonably inferred nonetheless that Judge Van 
Dusen’s action in applying separate and 
varying periods of limitation against the 
corporate defendants in the same action 
would tend to militate against the entry of 
a single judgment. Again, the Shapiro opin- 
ion fails to indicate the nature and extent 
of the plaintiff’s claims vis-a-vis the various 
corporate defendants. 

It would appear to be patently inequitable 
to reduce the six-year period of liability en- 
compassing ten of the defendant corpora- 
tions in order to achieve a harmonious 
result with the four-year damage period en- 
ments to be entered against joint tortfeasors, 
for a “joint judgment is a condition precedent 
to the right of contribution.” Baidach v. Togut, 
supra, 7N. Y. 2d at 131. 

*See, however, in this connection Judge 
Clary’s comment in the Philco case [1960 


TRADE CASES { 69,775], 186 F. Supp. at 166, 
regarding the action taken in Shapiro. 
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joyed by one corporate defendant due to a 
belated joinder. On the other hand, the 
shorter period of liability enjoyed by Fox 
Philadelphia Building, Inc., could not prop- 
erly be extended to six years without violat- 
ing the protection afforded this particular 
defendant under the applicable four-year 
federal statute of limitations, 15 U.S. C. A. 
S515, Di) 


[Separability of Claims] 


Philco Corporation v. Radio Corporation of 
America, supra, 186 F. Supp. 155, involved a 
civil action for violation of the federal anti- 
trust laws and for a declaratory judgment 
concerning certain of the defendants’ patent 
rights. The two plaintiffs, Philco Corporation 
and its subsidiary, Lansdale Tube Company, 
both Pennsylvania corporations, instituted suit 
against four corporations engaged in various 
fields of electronics, While the plaintiff alleged 
a mass conspiracy among all the defendants to 
divide up and monopolize various areas of 
trade in the electronics field, Judge Clary 
also viewed the complaint as stating “enough 
facts upon which to base a separate claim for 
relief against A. T. & T. and Western Elec- 
tric alone, for a separate conspiracy in vio- 
lation of the Sherman Act, 15 U. S. C. A. 
§§ 1-7, 15 note.” 186 F. Supp. at 159. As 
the court stated: 


“Taken together these allegations state 
a separate claim for relief against A. T. 
& T. and Western Electric. It is true that 
this separate claim is alleged as a part of 
and even necessary to the larger conspir- 
acy. However, we see nothing novel in 
stating a conspiracy within a conspiracy, 
each constituting a separate claim for re- 
lief. Undoubtedly in such a situation the 
plaintiff cannot have full recovery upon 
both, since this would constitute more 
than one satisfaction. Where, however, 
for reasons of the statute of limitations, 
recovery on the larger conspiracy is barred, 
we see no reason to summarily bar re- 
covery upon the lesser conspiracy—even 
though it was not clearly set out as a 
separate and distinct claim in an inde- 
pendent count of the complaint. 


“We, therefore, view the complaint as 
stating a separate and distinct cause of 
action against A. T. & T. and Western 
Electric for restraining trade in and mo- 
nopolizing the public communications in- 
dustry by means which included cross-patent 
licensing agreements with R. C. A., G. E. 
and Westinghouse, and an agreement be- 
tween A. T. & T. and Western Electric 
whereby the latter would supply all of the 
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telephone equipment needed by A. T. 
& T.” (pp. 159-160) 


With two exceptions, all of the corporate 
defendants were held to be protected by a 
common four-year period of limitation under 
the applicable federal statute, 15 U. S.C. A. 
§15(b), and accordingly a partial summary 
judgment was granted against the plaintiffs 
as to those claims asserted prior to this com- 
mon cut-off date, January 15, 1953. The 
cut-off date against R. C. A. Victor was 
found to be November 20, 1948, under a 
Pennsylvania limitation statute, while the 
claim against A. T, & T. and Western Elec- 
tric for their own alleged conspiracy to re- 
train trade in and monopolize the public 
communications industry was fixed at April 
24, 1939. 


In view of the particular situation prevail- 
ing in Philco, therefore, Judge Clary was 
disinclined to utilize the “single judgment 
rule’ advocated by the defendants, since, as 
the latter conceded, this rule would “simply 
force the plaintiff to institute a separate suit 
against those parties with longer periods of 
limitation for that period which would neither 
be barred by the statute nor covered by a 
single judgment here.” 186 F. Supp. at 166. 
However, expressly left open was the ques- 
tion “whether the Court is contpelled to allow 
the plaintiffs to proceed to adjudicate all of 
their claims for relief in a single trial—or 
whether, in the exercise of its discretion, it 
should grant separate trials on the plaintiffs’ 
claims against R. C. A. alone for the period 
between November 20, 1948, and January 
15, 1953.” 186 F. Supp. at 166. On this par- 
ticular point the court significantly noted: 


“ok # * Judge Van Dusen left this ques- 

tion open in the Shapiro case, * * * 
indicating that were the case to be tried to 
a jury, the entry of more than a single judg- 
ment might be looked upon with less favor 
and indeed not allowed. We are not here 
concerned with common law concepts of 
tort actions. An antitrust action is a crea- 
tion of statute, unknown at common law, 
and to apply common law principles in- 
discriminately to actions of this magnitude 
could conceivably lead to grotesque re- 
sults.” 186 F. Supp. at 166. (Emphasis 
added.) 

Furthermore, in considering the mechanics 
of trial, Judge Clary indicated that he might, 
“pursuant to Rule 42(b) of the Federal Rules 
of Civil Procedure, Title 28 U. S.C. A, 
order a separate trial on the claim against 
A. T. & T. and Western Electric, as well as 
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that portion of the claim against R. C. A. 
which falls within the period between No- 
vember 20, 1948 and January 15, 1953.” 186 
IF. Supp. at 167. Decision on these matters 
was deferred, however, pending completion 
of discovery and further pre-trial confer- 
ences, Ibid. 

Thus, a perusal of the Shapiro and Philco 
opinions, as reported, reveals no basic anti- 
thesis between these cases and Essaness 
Theatres Corp., supra. Moreover, the facts 
inPhilco are distinguishable from those in 
Essaness and the case at bar. 

In Radio Corporation of Americav. Rauland 
Corporation, ct al., D. C. N. D. ll, E. D.,, 
1956, 1956 TRADE Cases, {[ 68,475, p. 71,987, an 
anti-trust counterclaim for treble damages 
filed in an action for patent infringement 
necessitated consideration of different dam- 
age periods against the various parties. In 
discussing the applicability of the “single 
judgment rule” set forth in the Essaness case, 
supra, District Judge Igoe expressed “com- 
plete agreement with the fundamental prin- 
ciples discussed” in Essaness, but found that, 
unlike in Essaness, the pleadings before him 
“ask for three separate judgments.” ° { 68,475, 
‘at 71,989. The court observed: 


«ke x & Insofar as a case involves a tort, 
a single judgment is required, and there can 
be no enforced contributions or apportion- 
ments among joint tort feasors. 


“This is not to say, however, that there 
can be but a single judgment covering sev- 
eral different causes of action combined in 
one proceeding. Under Rule 18 of the Fed- 
eral Rules of Civil Procedure litigants are 
encouraged to bring into one proceeding 
all the causes of action that may lie be- 
tween the parties, and quite obviously the 
rules contemplate that several judgments 
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may be necessary or appropriate to dis- 
pose of a litigation involving multiple 
claims. It therefore would seem that in 
a case of several causes of action the court 
may enter several judgments, as the inter- 
ests of the parties may appear.” { 68,475, 
at p. 71,989. (Emphasis added.) (See also 
the opinion of September 12, 1960, pp. 
1-125) 


Having found that separate and distinct 
causes of action existed in Rauland, Judge 
Igoe determined that the entry of several 
judgments was therefore appropriate. 


- As previously stated in the opinion of Sep- 
tember 12, 1960. (p. 7), the court regards the 
instant litigation as “basically not a case of 
separate causes of action against the various 
defendants,” but one predicated instead upon 
what appears “‘to be an indivisible tort,” viz., 
concerted activity on the part of Werner, 
Fruit Dispatch and United Fruit Company 
injuriously affecting the plaintiff in contra- 
vention of federal anti-trust legislation. 


[Effect of Joint Liability] 


Plaintiff would concede that its ultimate 
purpose in pressing for retention of a six- 
year period of limitation against Werner’s 
executors is to recover the total amount of 
damages awarded on this time limit from 
United Fruit and Fruit Dispatch on the basis 
of their joint and several liability with Wer- 
ner.’ Such a realization would in effect 
impose upon these corporate defendants lia- 
bility for damages for a six-year period 
despite the protection afforded them under 
the applicable three-year Connecticut stat- 
ute of limitations. 


Even if the contention ® be accepted that 
in the instant action “damages may * * * 
be assessed against the various defendants 


6“. in favor of Rauland, against GE, RCA 
and Western for the period 1947-1956; 

“2. in favor of Zenith, against GE, RCA and 
Western for the period 1947-1956; 

“3. in favor of Zenith, against GE and RCA, 
for the period of 1940-1947.’’ { 68,475, at p. 
71,989. 

The court continued: ‘‘I will agree that for 
any particular time period there can only be 
one judgment and one recovery, whether that 
is against one, two or three of the alleged co- 
conspirators, for the same reasons that were 
stated by Judge Campbell in the Hssaness case. 
Movants argue that the Hssaness case also in- 
volved damages at different times from a con- 
tinuing conspiracy and that it therefore is 
authority for the proposition that in this sort 
of case there can be only one judgment, regard- 
less of the number of causes of action. That 
distinction does not appear from the opinion, 
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and I am convinced that it would be error for 
the court to force a party in a multi-claim pro- 
ceeding either to dismiss out of the action all 
of the parties who cannot be held as to all the 
causes, or to dismiss out of the complaint all 
of the charges which cannot be proved as to 
all of the parties over a common period of 
limitations.’’ { 68,475, at § 71,990. 

7 “Plaintiff will not seek satisfaction from 
Werner’s estate so long as equal satisfaction is 
available from the corporate defendants.”’ 
(Brief for plaintiff, p. 5.) 

* Plaintiff has asserted that under Rule 20(a) 
of the Federal Rules of Civil Procedure, Title 28 
U. S. C. A., the court would ‘‘be authorized to 
enter separate judgments according to the re- 
spective liabilities of the parties.’’ (See min- 
utes of April 24, 1961, p. 7.) Plaintiff likewise 
suggests that ‘“‘there can be either one judg- 
Ment against all defendants—we certainly 
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in the amounts and according to the liabili- 
ties established,” see Charles Rubenstein, Inc. 
uv. Columbia Pictures Corp., et al., [1959 TRADE 
Cases 69,521], D. C. D. Minn., Fourth Div., 
1959, 176 F. Supp. 527, 536, such assessments 
would, nonetheless, in the court’s opinion, 
have to be regarded as attaching solely to 
the respective defendants and non-applicable 
against other defendants whose damages 
period has been statutorily abbreviated. To 
argue otherwise, even on the ground of the 
joint and several liability of tortfeasors, 
would effectively tend to vitiate the mean- 
ingful purpose of statutes of limitations. 
How this assessment can be achieved with- 
out also violating the rule against apportion- 
ment in the entry of a single judgment 
against joint tortfeasors has not been satis- 
factorily explained. Nor has the plaintiff 
otherwise “advanced a workable solution to 
the problem presented.” Essaness Theatres 
Corp, supra, J 68,152, at p. 70,739. The up- 
shot of the matter is that plaintiff actually 
seeks the benefits of a six-year period of 
limitation against all the defendants despite 
the obstacle of a three-year Connecticut 
statute in favor of the corporate defendants. 
The arguments proffered to obviate this 
obstacle must be deemed untenable. 
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For the reasons stated herein, therefore, 
as well as those heretofore expressed in the 
opinion of September 12, 1960, the court 
reaffirms its original determination that the 
period of limitation in the case at bar as to 
the defendant John A. Werner shall be fixed 
at three years from the filing of the instant 
complaint. By virtue of the substitution of 
Werner’s executors as defendants in his 
stead, this same three-year limit is accord- 
ingly made applicable to said executors. 


Under all the facts and circiimstances 
present in this case, the application of the 
shorter period of limitation against all the 
defendants seems, in the final analysis, to be 
the more appropriate course of action, and 
one that will serve to obviate an anomalous 
situation at the trial, 

As stated in my original opinion, this de- 
cision involves a controlling question of law 
as to which there is substantial ground for 
difference of opinion and an intermediate 
appeal from an order entered here will ma- 
terially advance the ultimate determination 
of this already protracted litigation. 28 
U.S: C- AS81292 (b); 


[70,013] Marietta Page v. Telford Work, et al. 
In the United States Court of Appeals for the Ninth Circuit. No. 16,787. May 3, 1961. 
Appeal from the United States District Court for the Southern District of California, 


Central Division. Sotomon, District Judge. 


On petition for rehearing. 


Sherman and Clayton Acts 


Private Enforcement—Summary Judgment—Absence of Issue of Fact—Theory of 
Interstate Commerce.—On the grounds that there was no genuine issue of fact in the 
theory of interstate commerce adopted by the trial court in granting summary judgment, 
and that plaintiff cannot complain of being deprived of a jury trial if the summary judg- 
ment was correctly granted, as it was, a petition for rehearing (of an opinion holding the 


suit was properly dismissed) was denied. 


See Private Enforcement and Procedure, Vol. 2, § 9013.675. 


would prefer that * * *,’’ embodying an award 
for damages against the corporate defendants 
on a three-year basis and against Werner’s ex- 
ecutors for a six-year period. (See minutes 
of April 24, 1961, pp. 15-17.) According to 
plaintiff’s premise, all of the defendants would 
still be liable for the amount of damages 
rendered on the six-year period of limita- 
tion because their liability is both joint and 
several (see minutes of April 24, i961, pp. 
16-17), regardless of whether a single judg- 
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ment or separate judgments were entered 
against Werner’s executors and the corporate 
defendants. This logic is most questionable. 
Plaintiff argues that judgment should be en- 
tered against the defendants according to their 
respective liabilities. Yet, its contentions would 
in the end serve to obliterate any differentiation 
in liability and subject all the defendants to 
a common damages period measured by the 
longer period of limitations, six years. 
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For the appellant: Dudley K. Wright, Santa Ana, California. 
For the appellees: Rollin L. McNitt and Edythe Jacobs, Los Angeles, California. 
Denying rehearing in 1961 Trade Cases {[ 69,955. 


Before CHAMBERS, BARNES, and JERTBERG, Circuit Judges. 


Per Curtam [Jn full text]: An opinion 
was filed herein on March 8, 1961, — F. 2d 
—, affirming the judgment of the district 
court dismissing for want of federal jurisdic- 
tion a civil antitrust action. 

On petition for rehearing, appellant as- 
serts that we erred in our characterization 
of the procedural issues on appeal and in 
respect to the application of the rules of 
law stated in our opinion. We have reread 
‘the voluminous record in this case and con- 
cede that we may have been in error in 
holding that appellant, in effect, consented 
to a separate trial before the court on the 
separated issue of jurisdiction. This con- 
clusion, however, does not require a rever- 
sal of the judgment. 

Appellees made a timely motion for a 
summary judgment on the issue of juris- 
diction. If the district court correctly con- 
cluded that appellees were entitled to a 
summary judgment, appellant cannot com- 
plain of the deprivation of a jury trial. Fidelity 
& Deposit Co. of Maryland v. United States, 
(1902), 187 U. S. 315; Lindsey v. Leavy, (9th 
Cir. 1945), 149 F. 2d 899; Moore, Federal 
Practice, Vol. 6, § 56.06, pages 2037-2042. 
Appellees were entitled to a summary judg- 
ment on the question of federal jurisdiction 
if no genuine issue existed as to any mate- 
rial fact and if the moving party was en- 


titled to a judgment as a matter of law. 
Rule 56, Federal Rules of Civil Procedure. 


Two different theories of interstate com- 
merce were presented to the district court 
on the cross motions for summary judg- 
ment. The district court rejected appellant’s 
theory and adopted appellees’ theory. We 
affirmed for the reasons given in our opin- 
ion. Thus, the only question now before us 
is whether under appellees’ theory of inter- 
state commerce a genuine issue existed as 
to any material fact. We are not concerned 
with the existence of a fact issue under ap- 
pellant’s theory of interstate commerce, which 
was rejected by the district court. See Wal- 
ling v. Richmond Screw Anchor Co., (2d Cir., 
1946), 154 F. 2d 780; Amaya v. Stanolind Oil 
Co., (S. “DY Tex?-1945)629FS?Supp: 181; 
affirmed (5th Cir. 1946), 158 F. 2d 554; 
Moore, Federal Practice, Vol. 6, § 56.13, page 
2092. We are satisfied from our reexamina- 
tion of the record that there exists no genuine 
issue as to any material fact under appellees’ 
motion for a summary judgment and that 
appellees were entitled to a judgment of 
dismissal of the action as a matter of law. 

We have re-examined appellant’s conten- 
tions that we erred in the application of 
principles of law, but are not persuaded to 
change the views expressed in our opinion. 

The petition for rehearing is denied. 


[f 70,014] C. A. Page Publishing Co., Inc. v. Telford Work et al. 
In the United States Court of Appeals for the Ninth Circuit. No. 16,786. Filed May 


3, 1961. 


Appeal from the United States District Court for the Southern District of California, 


Central Division. Sotomon, District Judge. 


On petition for rehearing. 


Sherman and Clayton Acts 


Private Enforcement—Summary Judgment—Absence of Issue of Fact.—There being 
no genuine issue of fact in the theory of interstate commerce adopted by the trial court 
in granting summary judgment, the suit was properly dismissed; Marietta Page v. Telford 


Work, 1961 Trape Cases { 70,013, followed. 


See Private Enforcement and Procedure, Vol. 2, § 9013.675. 
For the appellant: Dudley K. Wright, Santa Ana, California. 
For the appellees: Rollin L. McNitt and Edythe Jacobs, Los Angeles, California. 
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Denying rehearing in 1961 Trade Cases {| 69,956, and 1959 Trade Cases J 69,539. 
Before CHAMBERS, BARNES, and JERTBERG, Circuit Judges. 


Per CurtaM [Jn full text]: An opinion 
was filed herein on March 8, 1961, — F. 2d 
—, [1961 Trave Cases { 69,956], affirming 
the judgment of the district court dismissing 
for want of federal jurisdiction a civil anti- 
trust action. 

Appellant has filed herein a petition for 
rehearing. We have this day denied the pe- 


tition for rehearing of appellant in the com- 
panion appeal of Marietta Page, appellant, v. 
Telford Work, et al., appellee [1961 TRAvE 
Cases { 70,013], No. 16,787. For the reasons 
given in the companion case, the petition of 
appellant for rehearing in this case is like- 
wise denied. 


[f 70,015] United States v. United Scenic Artists Local 829 of the Brotherhood of 
Painters, Decorators and Paperhangers of America. 


In the United States District Court for the Southern District of New York. Civ. 118-92. 


Dated May 8, 1961. 


Case No. 1325 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Labor Unions—Employee Status—Scenery and Costume Designers——A summary 
judgment in an action charging violation of Sec. 1 of the Sherman Act by scenery and 
costume designers, through the by-laws and rules of a union, was denied. The basic issue 
is whether the designers are or are not employees of the producers, and it was apparent that 
it could be determined only after full exploration of the relationships between the parties, 
the degree of control by the producers, and special factors in the entertainment industry, 


as to all of which there were clear conflicts. 


See Combinations and Conspiracies, Vol. 1, { 2101.100. 
For the plaintiff: John D, Swartz, David H. Harris, and Louis Perlmutter, New York, 


NYS 


For the defendant: Erwin Feldman, New York, N. Y. 


I. Nature of the Case 


Irvinc R, KaurMANn, District Judge [/» 
full text): After almost four years of ex- 
tensive discovery proceedings in this anti- 
trust action, the government filed the instant 
motion for summary judgment; the de- 
fendant has filed a cross-motion for sum- 
mary judgment seeking dismissal of the 
complaint. 

The government contends, in essence, that 
the defendant union has combined and con- 
spired with those of its members who enter 
into individual scenery and costume design 
contracts with producers of New York 
theatrical attractions’ to restrain interstate 
commerce in violation of Section 1 of the 


1In 1957, when this action was commenced, 
the union apparently had an active membership 
of approximately 430. The great majority of 
these were regularly employed, on a weekly or 
daily basis, in the designing, construction, or 
painting of costumes and scenery. This action 
does not concern those who are thus situated ; 


Trade Regulation Reports 


Sherman Act. It is alleged that by means 
of the union’s by-laws and rules, the union 
and these designers (called by the govern- 
ment “contracting designers’) have es- 
tablished a number of restrictive practices 
which have operated to substantially limit 
competition in the designing of scenery and 
costumes for theatrical productions. It sub- 
mits that (1) the union prohibits its mem- 
bers who engage in the painting and 
construction of scenery and the manufacture 
of costumes after the designs for the scenery 
and costumes have been created from per- 
forming any services in this connection un- 
less these designs have been prepared by a 
designer who is a member of the union; (2) 


it involves only the approximately 40 members 
of the union who enter into individual contracts 
with producers which call for the payment of a 
flat fee (and in some instances, in addition, a 
percentage of the production’s profits) for the 
design of scenery and/or costumes for a particu- 
lar production. 


1 70,015 


78,018 


the union has fixed minimum prices and fees 
to be charged by designers for the design 
of scenery and costumes; (3) the costume 
designer for a particular_production will 
not commence work on the designs until a 
contract for the scenery designs for that 
production has been entered into between 
the producer and a scenic designer who is a 
member of the union; and (4) the scenic 
designer for a production will not commence 
work until a contract for the costume de- 
signs for the production has been entered 
into between the producer and a costume, 
designer who is a member of the union. 
The government seeks an injunction re- 
straining the opcration of these practices, 
and further seeks to prohibit any person 
from being a member of the union while 
acting as a so-called “contracting designer.” 


The defendant does not appear to deny 
that its by-laws and working rules provide 
for the practices complained of; its principal 
defense is that the costume and scenery de- 
signers are in fact employees of the the- 
atrical producers, and are, therefore, legiti- 
mate subjects of unionization, and thus that 
these practices represent legitimate union 
activity. The defendant, therefore, takes the 
position that it is protected by the Clayton 
Act, which confers immunity upon unions 
from the coverage of the Sherman Act, and 
by the Norris-LaGuardia Act, which pro- 
vides unions with similar immunity from 
injunctive relief, It argues also that the 
action should be dismissed because its sub- 
ject matter is within the primary jurisdiction 
of the National Labor Relations Board, and 
that the activities complained of do not have 
the requisite effect on interstate commerce. 


The government, on the other hand, urges 
that the scenery and costume designers in- 
volved in this action are in fact businessmen 
and independent contractors, rather than 
employees of the producers. It takes the 
position, therefore, that the union’s conduct 
brings it within the doctrine of Allen Bradley 
Co. v. Local Union No. 3 [1944-1945 TRADE 
Cases J 57,386], 325 U. S. 797 (1945), 
whereby a union which combines or con- 
spires with non-labor groups or persons to 
restrain interstate commerce loses its im- 
munization under the antitrust laws. 


The government cites a number of fac- 
tors, which it claims are uncontradicted, in 
support of its contention that the designers 
are independent contractors. It maintains 
that (1) The designers maintain their own 
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offices or studios where the designs are 
created; (2) They frequently employ other 
designers to assist in the preparation of the 
designs; (3) They retain title to the designs 
which are used by the producers; (4) They 
enter into individual contracts which are 
negotiated directly with the producer, and 
not through the union; and these contracts 
often contain provisions for royalty pay- 
ments based on a percentage of profits; (5) 
The designers are not subject to any exten- 
sive control by the producer in the prepara- 
tion of the designs; do not submit the 


‘designs for approval; and need not accede 


to alterations. requested by the producer; 
(6) They may enter into contracts with 
different producers for different productions 
at the same time, limited only by considera- 
tions of time; (7) The producers do not 
deduct withholding tax or social security 
payments from the fees paid to the de- 
signers; (8) The designers report these fees 
on their income tax returns as income from 
business and not as salary or wages, and 
also deduct ordinary business expenses; and 
(9) The designers consider themselves to be 
independent contractors, rather than em- 
ployees. 

The defendant, however, insists that sev- 
eral of these factors have resulted from the 
historical development and inherent exi- 
gencies of the theatrical industry, rather 
than from individual choice of the designers. 
In this connection, it urges that the system 
of individual contracting, rather than yearly 
or monthly employment, is compelled by the 
nature of the industry, since productions are 
produced on an individual show rather than 
a yearly or monthly basis. It urges also that 
the designers create their designs in their 
own studios because no facilities are pro- 
vided to them by the producers; that as- 
sistants are utilized because of the stringent 
time pressures in the industry; and that 
these assistants are often paid by the pro- 
ducer. With respect to the factor of control 
over the preparation of designs, the de- 
fendant submits that in practice the designers 
are subject to a large measure of control 
since they must conform their designs to 
the pre-existing requirements of the pro- 
duction, and must, therefore, follow the 
ideas of the producer and accede to any re- 
quests for alterations. 


II. Discussion 


Tt is well settled in this circuit that sum- 
mary judgment can be granted only if there 
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is no genuine dispute as to any material fact, 
and that this requirement is to be strictly 
construed so as to ensure that factual issues 
will not be determined without the benefit 
of the truth-seeking procedures of a trial. 
Thus, in Colby v. Klune, 178 F. 2d 872 (C. A. 
2, 1949), the court, in reversing the District 
Court’s granting of a motion for summary 
judgment, pointed out that “Trial on oral 
testimony, with the opportunity to examine 
and cross-examine witnesses in open court, 
has often been acclaimed as one of the per- 
sistent, distinctive, and most valuable fea- 
tures of the common-law system.” (178 F. 
2d at 873. And, in Bozant v. Bank of New 
York, 156 F. 2d 787, 790 (C. A. 2, 1946), the 
court commented: ‘In conclusion we can- 
not avoid observing that the case is another 
mistaken effort to save time by an attempt 
to dispose of a complicated state of facts on 
motion for summary judgment.” See also 
Subin v, Goldsmith, 224 F. 2d 753 (C. A. 2), 
cert. denied, 350 U. S. 883 (1955). Ci. 
Arnstein v. Porter, 154 F. 2d 464 (C. A. 2, 
1946). 


Moreover, even if the historical or evi-- 


dential facts are not in dispute, summary 
judgment should not be granted in difficult 
and complex cases if the inferences which 
may be drawn from these facts are con- 
flicting. The rationale behind this principle 
was expressed by Judge Weinfeld in United 
States v. Bethlehem Steel Corp. {1958 TRADE 
CAsEs { 68,914], 157 F. Supp. 877 (S. D. N. Y. 
1958): 


“While, as already noted, in many in- 
stances there is no dispute as to the under- 
lying facts, the defendants urge inferences 
and findings contrary to those advocated 
by the Government and contend that only 
a trial will elucidate these matters. 


“The Court does not reach the classical 
summary judgment question of whether 
there is a genuine issue as to any material 
fact. . . . I am persuaded that a decision 
after trial will be the more desirable 
procedure in the matter. It will serve to 
bring into sharper focus certain issues of 
importance which have been obscured by 
the voluminous affidavits with their state- 
ments, counter-statements and alternative 
positions, and the conflicting conclusions 
which the parties contend are to be drawn 
from the multiude of facts and statistics 
presented. 


“Under all the circumstances the appli- 
cation of the summary judgment rule is 
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questionable and the Court deems it sound 
judicial administration to permit a trial 
for such additional evidence and clarifica- 
tion as may be relevant.” 157 F. Supp. 
at 879. 


And, in Kennedy v. Silas Mason Co., 334 U. S. 


249, 256-57 (1948) the Supreme Court 
cautioned: 
“But summary procedures, however 


salutary where issues are clear-cut and 
simple, present a treacherous record for 
deciding issues of far-flung import. .. .” 


Ci, Foundry Services, Inc. v. The Beneflux 
Corp. [1953 Trape Cases § 67,554], 206 F. 2d 
214 (C. A. 2, 1953). 


[Employee Status as Justiciable Issue] 


An application of these principles to the 
instant case makes it clear that summary 
judgment should not be granted. This is an 
antitrust case involving complex issues of 
fact and law which have not previously been 
precisely presented for determination. The 
resolution of these issues will have a con- 
siderable impact not only for the costume 
and scenery designers, but for the entire 
entertainment industry. I do not believe 
that novel issues of this import should 
properly be determined without a trial un- 
less it is clear beyond a doubt that no facts 
are in dispute. This, I cannot say is the 
case here. 


It is apparent that the employment ques- 
tion lies at the crux of the controversy. In- 
deed, the government concedes that if the 
designers are held to be employees of the 
producers, the complaint must be dismissed. 
On the other hand, if they are held to be 
independent contractors, it is highly prob- 
able that the government will prevail. See, 
e. g. Columbia River Co. v. Hinton [1940-1943 
TRADE CASES ff 56,185], 315 U. S. 143 (1941); 
Gulf Coast Shrimpers & Oystermen Assn. v. 
United States [1956 TRADE CASEs J 68,469], 
236 F. 2d 658 (C. A. 5, 1956); United States 
v. Fish Smokers Trade Council [1960 Trape 
CASES € 69,706], 183 F. Supp. 227 (S. D.N. Y. 
1960). The determination of this question 
involves the consideration of a myriad of 
factors and details. It would not be fair to 
either party for the court to attempt its 
resolution without the benefit of a compre- 
hensive factual presentation of the industry. 
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Although voluminous depositions,’ exhibits 
and affidavits have been submitted in con- 
nection with these motions, they plainly do 
not supply the complete information nor 
bring into sharp focus all the elements es- 
sential for an informed and_ intelligent 
determination. 


Thus, for example, there is a sharp factual 
dispute with respect to perhaps the most 
important factor in this determination—the 
nature of the relationship between the de- 
signers and the producers, and the extent 
and manner of control exercised in practice 
by the producers over the designers. The 
depositions and affidavits do not provide 
adequate information with regard to this 
matter and what does appear is far from 
conclusive. (Compare Deposition of Wil- 
liam Eckart, pp. 355-359, and Deposition of 
Oliver Smith, pp. 623-626 with Deposition 
of Frederick B. Fox, pp. 426-27, and Affi- 
davit of Howard Bay, pp. 19-20). 


Moreover, there is a clear conflict with 
respect to the inferences to be drawn from 
facts which are not in dispute. It does not 
seem to be disputed that the system of indi- 
vidual contracting between designers and 
producers is utilized, that the designs are 
created in the designer’s studios, and that 
the designers frequently use the services of 
assistants. However, the government seeks 
to infer from these facts that the designers 
have consciously and intentionally assumed 
the status of independent businessmen; the 
defendant, on the other hand, contends that 
this working situation results from condi- 
tions created by the industry and beyond 
the control of the designers. The weight 
to be ascribed to these factors in determin- 
ing whether the designers are employees or 
independent contractors cannot be ascer- 
tained without a full understanding of the 
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nature and historical background of the in- 
dustry. Suffice it to say that a trial will 
afford a more substantial basis upon which 
to form this understanding than is pres- 
ently available. 


[Conclusion] 


In light of these considerations, I conclude 
that a trial which will provide a more com- 
plete understanding of the industry is neces- 
sary for a resolution of the issues in this 
case, and thus that summary judgment can- 


not be granted. This does not mean that 


the present motions have been wasted ef- 
fort on the part of the parties. Indeed, they 
have served to narrow and pinpoint the is- 
sues remaining for decision. Thus, it is 
clear that the validity of the defense raised 
by the union based on the Clayton and 
Norris-LaGuardia Act exemptions is pri- 
marily dependent upon a resolution of the 
employment issue in its favor. See, e. g. 
Columbia River Co. v. Hinton, supra; United 
States v. Fish Smokers Trade Council, supra. 
And the defendant has stipulated, during 


' the oral argument of these motions, that if 


the designers are in fact independent con- 
tractors, its defense premised on the pri- 
mary jurisdiction of the-National Labor Re- 
lations Board is inapplicable. 


Moreover, it is equally apparent that the 
work done by the designers involved has an 
important and substantial effect on inter- 
state commerce. It cannot seriously be 
denied that costumes and scenery are in- 
tegral and necessary elements of theatrical 
productions; neither can it be denied that 
these productions, which have both try-outs 
and road-shows in states other than New 
York, are in interstate commerce. United 
States v. Shubert [1955 Trape Cases { 67,942] 
348 U.S. 222 (1955). See also United States 


a 


2 The government took the depositions of nine 
of the so-called contracting designers. These 
depositions alone encompass 1176 pages. Of 
course, there is no assurance that these nine 
designers are in any way representative of the 
approximately 40 designers involved in the 
action. 

3 For example, in the deposition of Oliver 
Smith the following colloquy appears: 

“Q. Now, would you have the right, if you so 
desired, to discard or refuse to accept the sug- 
gestions of the director? 

A. I would have the right to . .. .” 

By contrast, in the deposition of Frederick B. 
Fox, the following colloquy appears: 

“Q. Mr. Fox, just how much authority does 
a producer have over the performance of your 
work in designing a scene or a set of scenes? 
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A. He is your employer. He has full 
rigs as an employer to determine what you 

One 

* % * 

“Q. Are there any occasions when you dis- 
agree with that producer in connection with 
his designs? 

A. There have been occasions. 

Q@. On those occasions have you had to con- 
form to his wishes? 

A. Yes, I have had to. 

Q. Or can you insist that the scene remain 
as you originally designed it? 

A. He has full authority to order that it be 
changed.”’ 
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U.S. v, E. I. du Pont de Nemours and Co. 


v. Women’s Sportswear Mfg. Ass'n, [1948- 
1949 TravE Cases 162,390], 336 U. d 460 
(1949). 

Therefore, the trial need not be unduly 
protracted. The evidence to be adduced 
should properly be directed almost exclu- 


sively to the employment issue, and, in this 
connection, especially to the areas of dis- 
pute outlined above. 

The motions for summary judgment are 
denied. So ordered. 


[{] 70,016] Mead Johnson & Co. v. Green Willow, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. Vol. 145, 
N. Y. L. J. No. 93, page 14. Dated May 15, 1961. 


New York Fair Trade Act 


; Defenses—Monopoly—Withdrawal of Items from List.—Neither an alleged monopoly 
in the market nor occasional withdrawal of items from the fair trade list is a defense agains 


an application for a temporary injunction. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3420. 


GoLp, Justice [In full text]: Plaintiff moves 
for a temporary injunction in enforcement of 
the Feld-Crawford Act. Defendant urges 
unclean hands in that plaintiff enjoys a 
monopoly in the children’s vitamin market. 
Not only is the alleged defense unproved 


of the act. Defendant complains of plain- 
tiffs practice in withdrawing items occa- 
sionally from its fair traded list. This al- 
leged defense too cannot serve to defeat the 
application. The motion is granted. Bond 
is fixed in the sum of $1,000. Settle order. 


but it cannot defeat the charge of violation 


[f 70,017] United States v. E. I. du Pont de Nemours and Co., et al. 
In the Supreme Court of the United States. No. 55. October Term, 1960. May 22, 1961. 


On appeal from the United States District Court for the Northern District of Illinois. 
LaBuy, District Judge. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Justice Department Enforcement—Divestiture Decree—Partial Divestiture by “Pass 
Through” of Voting Rights.——Retention of title and dividend rights to stock by the ac- 
quiring corporation, with a “pass through” of voting privileges to shareholders (other 
than the acquiring company, two related holding companies, and officers and their fami- 
lies) combined with injunctive restrictions on voting and purchasing practices, would not 
effectively eliminate the tendency to monopoly which had been found to exist in du Pont’s 
holdings of General Motors stock. It would be to the advantage of du Pont shareholders 
to vote their General Motors stock so as to induce General Motors to favor du Pont as 
a supplier, even though they may not enter into combinations or exercise as much influence 
as du Pont itself could. Elimination of all voting rights would not be satisfactory, either: 
its primary effect would be to increase the proportionate power of stock held by other 
groups. And, finally, neither the government nor the public interest should be made 
dependent upon the often-cumbersome and time-consuming remedy of injunctive relief, 
which would put the burden of proof on the government should later violations indicate 
the need for modifications or new restrictions. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 4209.835. 
Justice Department Enforcement—Acquisitions—Stock of Customer—Hardship as 


Basis for Partial Divestiture—Standards for Testing Decree—Complete divestiture is 
“peculiarly appropriate” in cases of stock acquisitions which violate Sec. 7 of the Clayton 
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U.S. v. E. 1. du Pont de Nemours and Co, 
Act, and should always be in the forefront of a court’s mind when formulating a decree. 
In determining whether there should be a divestiture, and its terms, there are three 
dominant considerations: (1) the necessity for giving effect to the prohibitions of the 
statute; (2) minimization of injury to the public interest; and (3) the interests of private 
property, such as stock held by “innocent” stockholders. However, once the government 
has established a violation, all doubts as to the remedy are to be resolved in its favor. 
And item (3) can become a criterion only after items (1) and (2) are sataisfied. If dives- 
titure is a necessary element of effective relief, it cannot be denied because of economic 
hardship, however severe. Hardship can influence choice only as between two or more 
effective remedies. Accordingly, having concluded that only divestiture would eliminate a 
tendency to monopoly, the court vacated a decree of the lower court which, reflecting 
severe income tax consequences and possible adverse market consequences of requiring 
divestiture, would have permitted retention of title and dividend rights but restricted 
voting privileges and business transactions between the corporations. 


See Department of Justice Enforcement and Procedure,.Vol. 2, | 4209.625. 


Justice Department Enforcement—Terms of Divestiture Decree—Discretion of 
District Court—Review by Supreme Court.—While the District Court may have “large 
discretion” in the initial formulation of a decree in an antitrust case, the relief must be 
effective to redress the antitrust violation. proved. And on appeal to the Supreme Court, 
the practice, particularly in cases of a direct appeal from the decree of a single judge, is 
“to examine the District Court’s action closely to satisfy ourselves that the relief is 
effective” in this respect. This “careful scrutiny” is particularly appropriate because of 
the statutory removal of the shield of intermediate appellate review. Also, where the 
review involves a decree rendered on mandate from the Supreme Court, as in this instance, 
that court’s review power is plenary. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8235, 8235.700. 


Justice Department Enforcement—Stock Acquisitions—Minimal Time for Divestiture. 
—Litigation as to the terms of a decree governing the method by which du Pont should 


divest itself of stock of General Motors having been protracted, and the Supreme Court: 


having determined that it should be concluded as soon as possible, it remanded the pro- 
ceedings to the District Court with instructions that (1) a proposed judgment providing 
for complete divestiture of the General Motors stock be filed within 60 days, (2) that 
divestiture begin within 90 days and terminate in not more than 10 years, and (3) the 
government file proposed amendments or alternative relief within 30 days after service 
of du Pont’s proposed judgment. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 4209.400. 


For the appellant: J. Lee Rankin, Solicitor General, Robert A. Bicks, Acting As- 
sistant Attorney General, Philip Elman, John F. Davis, Assistants to the Solicitor General, 
Charles H. Weston, George D. Reyctaft, Attorneys. 


For the appellee: John Lord O’Brian, Hugh B. Cox, Charles A. Horsky and Daniel 
M. Gibbon, Washington, D. C., Leo F, Tierney, Robert L. Stern and Bryson Burnham, 
Chicago, Ill. Henry M. Hogan and Robert A. Nitschke, Detroit, Mich. 


Affirming in part, and vacating and remanding 1959 Trade Cases {[ 69,461. 


Mr. Justice BRENNAN delivered the opinion 
of the Court [Jn full text]: The United 
States filed this action in 1949 in the Dis- 
trict Court for the Northern District of 
Illinois. The complaint alleged that the 
ownership and use by appellee E. I. du Pont 
de Nemours & Co. of approximately 23 
percent of the voting common stock of 
appellee General Motors Corporation was a 
violation of sections 1 and 2 of the Sherman 


Act, 15 U. S. C. §§1, 2, and of section 7 
1 70,017 


of the Clayton Act, 15 U. S. C. §18. After 
trial, the District Court dismissed the com- 
plaint. [1954 Trape Cases { 67,905], 126 
F, Supp. 235 (D. C. N. D. Ill. 1954). On 
the Government’s appeal, we reversed. We 
held that du. Pont’s acquisition of the 23 
percent of General Motors stock had led 
to the insulation from free competition of 
most of the General Motors market in 
automobile finishes and fabrics, with the 
resultant likelihood, at the time of suit, of 
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the creation of a monopoly of a line of 
commerce, and, accordingly, that du Pont 
had violated §7 of the Clayton Act. United 
States v. E. I. du Pont de Nemours & Co. 
[1957 Trave Cases { 68,723], 353 U. S. 586 
(1957). We did not, however, determine 
what equitable relief was necessary in the 
public interest. Instead, we observed that 
“Tt]he District Courts are clothed 
‘with large discretion to model their judg- 
ments to fit the exigencies of the particular 
case.’ International Salt Co. v. United States 
[1946-1947 Trape Cases 957,635], 332 U. S. 
392, 400-401,” and remanded the cause to 
the District Court “for a determination, 
after further hearing, of the equitable relief 
necessary and appropriate in the public in- 
terest to eliminate the effects of the acquisi- 
tion offensive to the statute.” 353 U. S., at 
607-608. 


[Proceedings on Remand] 


On remand, the District Court invited the 
Government to submit a plan of relief 
which in its opinion would be effective to 
remedy the violation. The court also ap- 
pointed two amici curiae to represent the 
interests of General Motors and du Pont 
shareholders, respectively, most of whom, 
of course, had not been made parties to this 
litigation. The Government submitted a 
proposed plan of relief. That plan included 
diverse forms of injunctive relief, but its 
principal feature was a requirement that 
within 10 years the du Pont company com- 
pletely divest itself of its approximately 63 
million General Motors shares. The Gov- 
ernment proposed that about two-thirds of 
these shares be distributed pro rata to the 
generality of du Pont shareholders in the 
form of dividends over the 10-year period. 
The other one-third of du Pont’s General 
Motors holdings—stock which would have 
gone to appellees Christiana Securities Cor- 
poration and Delaware Realty and Invest- 
ment Company, holding companies long 
identified with the du Pont family itselfi— 
were to go toa court-appointed trustee, to 
be sold gradually over the same 10-year 
period. Du Pont objected that the Gov- 
ernment’s plan of complete divestiture en- 
tailed harsh income-tax consequences for 
du Pont stockholders and, if adopted, would 
also threaten seriously to depress the mar- 
ket value of du Pont and General Motors 


1Since a holding that the Clayton Act had 


been violated sufficed to dispose of the case, we 
did not decide whether du Pont had also vio- 
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stock. Du Pont therefore proposed its own 
plan designed to avoid these results. The 
salient feature of its plan was substitution 
for the Government’s proposed complete 
divestiture of a plan for partial divestiture 
in the form of a so-called “pass through” 
of voting rights, whereby du Pont would 
retain all attributes of ownership of the 
General Motors stock, including the right 
to receive dividends and a share of assets 
on liquidation, except the right to vote. 
The vote was to be “passed through” to du 
Pont’s shareholders proportionally to their 
holdings of du Pont’s own shares, except 
that Christiana and Delaware would “pass 
through” the votes allocable to them to 
their own shareholders. The amici curiae 
also proposed plans of compliance, substan- 
tially equivalent to the du Pont plan. The 
amicus representing the generality of du 
Pont shareholders proposed in addition a 
program of so-called “take-downs,” by which 
du Pont shareholders would be allowed to 
exchange their du Pont common stock for 
a new class of du Pont “Special Common,” 
plus their pro rata share of du Pont-held 
General Motors common stock. 


The District Court held several weeks 
of hearings. The evidence taken at the 
hearings, largely of expert witnesses, fills 
some 3,000 pages in the record before us, 
and, together with the numerous financial 
charts and tables received as exhibits, bears 
mainly not on the competition-restoring 
effect of the several proposals, but rather 
on which proposal would have the more, 
and which the less, serious tax and market 
consequences for the owners of the du Pont 
and General Motors stock. The District 
Court concluded that although “. . . there 
is no need for the Court to resolve the 
conflict in the evidence as to how severe 
those consequences would be[, t]he Court 
is persuaded beyond any doubt that a 
judgment of the kind proposed by the Gov- 
ernment would have very serious adverse 
consequences.” [1959 TrapE Cases { 69,461], 
177 F. Supp. 1, 42 (D. C. N. D. Ill. 1959). 
The court for this reason rejected the 
Government’s plan and adopted the du Pont 
proposal, with some significant modifica- 
tions. The “pass through” of voting rights, 
for example, was so limited that neither 
Christiana, Delaware, nor their officers and 


lated the Sherman Act. See 353 U. S., at 588, 


note 5. 
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directors (plus resident members of the 
latter’s families), should be able to vote 
any of the du Pont-held General Motors 
stock; General Motors shares allocable to 
the two companies or to their officers and 
directors, or to the officers and directors of 
du Pont, or to resident members of the 
families of the officers and directors of the 
several companies, were to be sterilized, 
voted by no one. Du Pont, Christiana, and 
Delaware were forbidden to acquire any 
additional General Motors stock. Du Pont 
and. General Motors might not have any 
preferential or discriminatory trade rela- 
tions or contracts with each other. No 
officer or director of du Pont, Christiana, 
or Delaware might also serve as an officer 
or director of General Motors. Nor might 
du Pont, Christiana, or Delaware nominate 
or propose any person to be a General 
Motors officer or director, or seek in any 
way to influence the choice of persons to 
fill those posts. The Government objected 
that without a provision ordering complete 
divestiture the decree, although otherwise 
satisfactory, was inadequate to redress the 
antitrust violation, and filed its appeal here 
under § 2 of the Expediting Act, 15 U.S. C. 
§ 29. We noted probable jurisdiction. 362 
U.S. 986 (1960). 


[Nature of Supreme Court Review] 


A threshold question—and one which, 
although subsidiary, is most important— 
concerns the scope of our review of the 
District Court’s discharge of the duty dele- 
gated by our mandate to formulate a decree. 
In our former opinion we alluded to the 
“large discretion” of the District Courts in 
matters of remedy in antitrust cases. Many 
opinions of the Court in such cases observe 
that “[t]he formulation of decrees is largely 
left to the discretion of the trial court... ,” 
Maryland & Virginia Milk Producers- Assn. 
v. United States [1960 TRavE Cases { 69,694], 
362 U. S. 458, 473 (1960); “[iJn framing 
relief in antitrust cases, a range of discre- 
tion rests with the trial judge,” Besser Mfg. 
Co. v. United States [1952-1953 TRADE CASES 
1 67,280], 343 U. S. 444, 449 (1952); “[t]he 
determination of the scope of the decree to 
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accomplish its purpose is peculiarly the re- 
sponsibility of the trial court,” United States 
v. United States Gypsum Co. [1950-1951 
TraDE Cases [62,729], 340 U. S. 76, 89 
(1950); “[t]he framing of decrees should 
take place in the District rather than in 
Appellate Courts,’ International Salt Co. v. 
United States [1946-1947 TrapE CASES 
1 57,635], 332 U. S. 392, 400 (1947). The 
Court has on occasion said that decrees will 
be upheld in the absence of a showing of 
an abuse of discretion. See, e. g., Maryland 
& Virgina Milk Producers Assn. v. United 
States, supra, p. 473; United States v. W. T. 
Grant Co. [1952-1953 Trape Cases f 67,493], 
345 U. S. 629,>634 (1953); Timken Roller 
Bearing Co. v. United States [1950-1951 
TRADE CASES {[ 62,837], 341 U. S. 593 (1951) ;? 
United States v. National Lead Co. [1946-1947 
Trave Cases § 57,575], 332 U. S. 319, 334- 
335 (1947); United States v. Crescent Amuse- 
ment Co. [1944-1945 Trape Cases { 57,316], 
323 U. S. 173, 185 (1944).* These expres- 
sions are not, however, to be understood 
to imply a narrow review here of the 
remedies fashioned by the District Courts 
in antitrust cases. On the contrary, our 
practice, particularly in cases of a direct 
appeal from the decree of a single judge, is 
to examine the District Court’s action closely 
to satisfy ourselves that the relief is effec- 
tive to redress the antitrust violation proved. 
“The relief granted by a trial court in an 
antitrust case and brought here on direct 
appeal, thus by-passing the usual appellate 
review, has always had the most careful 
scrutiny of this Court. Though the records 
are usually most voluminous and their re- 
view exceedingly burdensome, we have 
painstakingly undertaken it to make certain 
that justice has been done.” International 
Boxing Club v. United States [1959 TRaApvE 
Cases $69,231], 358 U. S. 242, 253 (1959); 
see also id., at 263 (dissenting opinion). 
We have made it clear that a decree formu- 
lated by a District Court is not “subject 
only to reversal for gross abuse. Rather we 
have felt an obligation to intervene in this 
most significant phase of the case when we 
concluded there were inappropriate provi- 
sions in the decree.” United States v. United 
States Gypsum Co., supra, p. 89. 


eS a a a a ee ae 


2In this case, however, a majority of the 
Court substantially modified the District Court’s 
decree, in spite of expressions of deference writ- 
ten into the principal opinion. 

3In Crescent Amusement the Court relied in 
part on the fact that the district judge had 


1 70,017 


initially found the violation of law. This cir- 
cumstance was said to enhance the deference 
owed to the district judge’s determination of 
the measures appropriate to eliminate the viola- 
tion, 323 U. S., at 185. This factor is not pres- 
ent in the case before us. 


© 1961, Commerce Clearing House, Inc. 


Number 185—91 
6-9-61 


In sum, we assign to the District Courts 
the responsibility initially to fashion the 
remedy, but recognize that while we ac- 
cord due regard and respect to the con- 
clusion of the District Court, we have a 
duty ourselves to be sure that a decree is 
fashioned which will effectively redress 
proved violations of the antitrust laws. The 
proper disposition of antitrust cases is 
obviously of great public importance, and 
their remedial phase, more often than not, 
is crucial. For the suit has been a futile 
exercise if the Government proves a viola- 
tion but fails to secure a remedy adequate 
to redress it. “A public interest served by 
such civil suits is that they effectively pry 
open to competition a market that has been 
closed by defendants’ illegal restraints. If 
this decree accomplishes less than that, the 
Government has won a lawsuit and lost 
a cause.” International Salt Co. v. United 
States, supra, p. 401. 


Our practice reflects the situation created 
by the congressional authorization, under 
§2 of the Expediting Act,* of a direct ap- 
peal to this Court from the judgment of 
relief fashioned by a single judge. Congress 
has deliberately taken away the shield of 
intermediate appellate review by a Court of 
Appeals, and left with us alone the re- 
sponsibility of affording the parties a re- 
view of his determination.’ This circum- 
stance imposes a special burden upon us, 
for, as Mr. Justice Roberts said for the 
Court it is unthinkable that Con- 
gress has entrusted the enforcement of a 
statute of such far-reaching importance to 
the judgment of a single judge, without re- 


Cited 1961 Trade Cases 
U.S.v. E. I. du Pont de Nemours and Co. 


78,025 


view of the relief granted or denied by 
him,” Hartford-Empire Co. v. United States 
[1944-1945 Trape Cases § 57,319], 324 U. S. 
570, 571 (1945), clarifying 323 U. S. 386 
(1945). 


[Partial Divestiture—Hardship| 


These principles alone would require our 
close examination of the District Court’s 
action. But the necessity for that examina- 
tion in this case further appears in the light 
of additional considerations. First of all, 
the decree was fashioned in obedience to 
the mandate which we sent down to the 
District Court after our reversal of that 
court’s dismissal of the Government’s com- 
plaint. We have plenary power to deter- 
mine whether our mandate was scrupulously 
and fully carried out. Chief Justice Taft, 
speaking for the Court, said in Continental 
Ins. Co. v. United States, 259 U. S. 156, 166 
(1922), “We delegated to the District Court 
the duty of formulating a decree in com- 
pliance with the principles announced in 
our judgment of reversal, and that gives 
us plenary power where the compliance has 
been attempted and the decree in any proper 
way is brought to our attention to see that 
it follows our opinion.”*® Secondly, the 
record is concerned mainly with the alleged 
adverse tax and market effects of the Gov- 
ernment’s proposal for complete divestiture. 
But the primary focus of inquiry, as we 
shall show, is upon the question of the 
relief required effectively to eliminate the 
tendency of the acquisition condemned by 
§7. For it will be remembered that the 
violation was not actual monopoly but only 


432 Stat. 823, as amended, 15 U. S. C. § 29. 
The purpose of this statute was to expedite 
determination of antitrust cases by allowing the 
Attorney General to obtain a special Circuit 
(now District) Court of several judges by 
filing a certificate of public importance under 
81 of the Act, 32 Stat. 823, as amended, 15 
U. S. C. § 28 (no such certificate was filed in 
this case), and by providing for direct appeal 
to the Supreme Court from the decree of the 
trial court, whether composed of one or several 
judges, such appeal to be within this Court’s 
obligatory jurisdiction. Congress was moved 
by the ‘‘far-reaching importance of the cases 
arising under [the] antitrust laws. am 36 
Cong. Rec. 1679 (remarks of Senator Fairbanks, 
Feb. 4, 1903). See also H. R. Rep. No. 3020, 
57th Cong., 2d Sess. 2 (1903). 

5In one case this elimination of the normal 
review by the Court of Appeals almost pre- 
vented there being any review of the District 
Court at all. See United States v. Aluminum 
Co. of America, 320 U. S. 708 (1943) (noting 
the absence of a quorum in this Court to 


Trade Regulation Reports 


hear an Expediting Act appeal from a Dis- 
trict Court). But Congress acted to keep such 
an important matter from going unreviewed, 
see H. R. Rep. No. 1317, 78th Cong., 2d Sess. 
(1944), and enacted a special statute, 58 Stat. 
272, 15 U. S. C. § 29, pursuant to which this 
Court immediately certified the case to a Cir- 
cuit Court of Appeals, 322 U. S. 716 (1944), 
which proceeded to decide the appeal. 148 F. 
2d 416 (C. A. 2d Cir. 1945). See also United 
States v. United States District Court [1948-1949 
TRADE CASES { 62,256], 334 U. S. 258 (1948). 

6 Government counsel at the trial advised the 
District Court that he had no authority to sug- 
gest modes of divestiture different from the 
plan presented by the Government to the Dis- 
trict Court. Appellees suggest that the Gov- 
ernment is thus estopped to urge other modes 
of divestiture on this appeal. But plainly, under 
the rule of Continental Insurance, no stipulation 
by the Government could circumscribe the 
Court’s power to see that its mandate is car- 
ried out. 
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a tendency towards monopoly. The required 
relief therefore is a remedy which reason- 
ably assures the elimination of that tend- 
ency. Does partial divestiture in the form 
of the “pass-through” of voting power, to- 
gether with the ancillary relief, give an 
effective remedy, or is complete divestiture 
necessary to assure effective relief? Little 
in the record or in the District Court’s 
opinion is concerned with that crucial ques- 
tion. The findings of possible harsh conse- 
quences relied upon to justify rejection of 
complete divestiture are thus hardly of 
material assistance in reaching judgment on 
the central issue. If our examination per- 
suades us that the remedy decreed leaves 
the public interest in the elimination of the 
tendency inadequately protected, we should 
be derelict in our duty if we did not correct 
the error. 


[Standards for Testing Decree] 


Before we examine the adequacy of the 
relief allowed by the District Court, it is 
appropriate to review some general consid- 
erations concerning that most drastic, but 
most effective, of antitrust remedies—divesti- 
ture. The key to the whole question of an 
antitrust remedy is of course the discovery 
of measures effective to restore competition. 
Courts are not authorized in civil proceed- 
ings to punish antitrust violators, and relief 
must not be punitive. But courts are author- 
ized, indeed required, to decree relief effec- 
tive to redress the violations, whatever the 
adverse effect of such a decree on private 
interests. Divestiture is itself an equitable 
remedy designed to protect the public in- 
terest. In United States v. Crescent Amuse- 
ment Co., supra, where we sustained divesti- 
ture provisions against an attack similar to 
that successfully made below, we said, at 
p. 189: “It is said that these provisions are 
inequitable and harsh income tax wise; that 
they exceed any reasonable requirement for 
the prevention of future violations, and that 
they are therefore punitive. Those 
who violate the act may not reap the bene- 


7 Bills were introduced in the Eighty-sixth 
Congress to ameliorate the incometax conse- 
quences of gain on disposition of stock pursuant 
to orders enforcing the antitrust laws. See Hear- 
ings on S. 200 before the Senate Committee on 
Finance, 86th Cong., 1st Sess. (1959)); Hear- 
ings on H. R, 8126 before the House Committee 
on Ways and Means, 86th Cong., Ist Sess. (1959) ; 
H. R. Rep. No. 1128, 86th Cong., Ist Sess. (1959). 

® See, e. g., United States v. Crescent Amuse- 
ment Co. [19441945 TRADE CASES {1 57,316], 
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fits of their violations and avoid an 
undoing of their unlawful project on the 
plea of hardship or inconvenience.” * 


If the Court concludes that other measures 
will not be effective to redress a violation, 
and that complete divestiture is a necessary 
element of effective relief, the Government 
cannot be denied the latter remedy because 
economic hardship, however severe, may re- 
sult. Economic hardship can influence choice 
only as among two or more effective reme- 
dies. If the remedy chosen is not effective, 
it will not be saved because an effective 
remedy would entail harsh consequences. 
This proposition is not novel; it is deeply 
rooted in antitrust law and has never been 
successfully challenged.* The criteria were 
announced in one of the earliest cases. In 
United States v. American Tobacco Co., 221 
U.S. 106, 185 (1911), we said: 


“In considering the subject . . . three 
dominant influences must guide our ac- 
tion: 1. The duty of giving complete and 
efficacious effect to the prohibitions of 
the statute; 2, the accomplishing of this 
result with as little injury as possible to 
the interest of the general public; and 3, 
a proper regard for the vast interests of 
private property which may have become 
vested in many persons as a result of the 
acquisition either by way of stock owner- 
ship or otherwise of interests in the stock 
or securities of the combination without 
any guilty knowledge or intent in any 
way to become actors or participants in 
the wrongs which we find to have in- 
spired and dominated the combination 
from the beginning.” 


The Court concluded in that case that, de- 
spite the alleged hardship which would be 
involved, only dissolution of the combina- 
tion would be effective, and therefore or- 
dered dissolution. Plainly, if the relief is 
not effective, there is no occasion to con- 
sider the third criterion. 


Thus, in this case, the adverse tax and 
market consequences which the District 
Court found would be concomitants of com- 
plete divestiture cannot save the remedy 


323 U. S. 173, 189 (1944); United States v. Corn 
Products Refining Co., 234 F. 964, 1018 (D. C. 
S. D. N. Y. 1916), appeal dismissed on motion 
of appellant, 249 U. S. 621 (1919); United States 
v. E. I. du Pont de Nemours & Co., 188 F. 127, 
153 (C. C. D. Del. 1911), modified, 273 F. 869 
(D. C. D. Del. 1921): In re Crown Zellerbach 
Corp., CCH Trade Reg. Rep. 1957-1958 {| 26,923, 
at p. 36,462 (F. T. C. 1958). 
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of partial divestiture through the “Dass 
through” of voting rights if, though less 
harsh, partial divestiture is not an effective 
remedy. We do not think that the “pass 
through” is an effective remedy and believe 
that the Government is entitled to a decree 
directing complete divestiture. 


It cannot be gainsaid that complete dives- 
titure is peculiarly appropriate in cases of 
stock acquisitions which violate §7.° That 
statute is specific and “narrowly directed,” ® 
Standard Oil Co. v. United States, 337 U. S. 
293, 312 (1949), and it outlaws a particular 
form of economic control—stock acquisi- 
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tions which tend to create a monopoly of 
any line of commerce. The very words of 
§7 suggests that an undoing of the acquisi- 
tion is a natural remedy. Divestiture or dis- 
solution has traditionally been the remedy 
for Sherman Act violations whose heart is 
intercorporate combination and control,” and 
it is reasonable to think immediately of the 
same remedy when §7 of the Clayton Act, 
which particularizes the Sherman Act stand- 
ard of illegality, is involved. Of the very 
few litigated” §7 cases which have been 
reported, most decreed divestiture as a 
matter of course. Divestiture has been 


—_—_oooO rr 


® We reject the Government’s argument that 
the Federal Trade Commission and other ad- 
ministrative agencies charged with the duty of 
enforcing the statute are required by § 11 of the 
Clayton Act to order divestiture whenever they 
find a violation of § 7, and! that therefore courts 
acting under §15 must give the same relief. 
Even if the administrative agencies were so 
limited, a question which we do not decide, 
Congress would not be deemed to have res- 
tricted the broad remedial powers of courts of 
equity without explicit language doing so in 
terms, or some other strong indication of in- 
tent. The Hecht Co. v. Bowles, 321 U. S. 321, 
329 (1944). 

10 The words were actually used of § 3 of the 
Clayton Act, but they are equally applicable to 
Pe 

11 See Northern Securities Co. v. United States, 
193 U. S. 197 (1904); Standard Oil Co. v. United 
States, 221 U. S. 1 (1911): United States v. 
American Tobacco Co., 221 U. S. 106 (1911); 
United States v. Union Pacific R. Co., 226 U. S. 
61 (1912), modified, 226 U. S. 470 (1913); United 
States v. Reading Co., 226 U. S. 324 (1912), 
modified, 228 U. S. 158 (1913); United States v. 
Reading Co., 253 U. S. 26 (1920), modified after 
remand, Continental Ins. Co. v. United States, 
259 U. S. 156 (1922): United States v. Lehigh 
Valley R. Co., 254 U. S. 255 (1920); United 
States v. Southern Pacific Co., 259 U. S. 214 
(1922); United States v. Crescent Amusement 
Co. [1944-1945 TRADE CASES { 57,316], 323 U. S. 
173 (1944); Hartford-Empire Co. v. United States 
[1944-1945 TRADE CASES { 57,319], 323 U. Ss. 
386 (1945), clarified, 324 U. S. 570 (1945); United 
States v. National Lead Co. [1946-1947 TRADE 
CASES 57,575], 332 U. S. 319 (1947); Schine 
Chain Theatres, Inc., v. United States [1948-1949 
TRADE CASES f 62,245], 334 U. S. 110 (1948); 
United States v. Paramount Pictures, Inc. [1948- 
1949 TRADE CASES { 62,244], 334 U. S. 131 
(1948); Besser Mfg. Co. v. United States (1952 
TRADE CASES { 67,280], 343 U. S. 444 (1952); 
International Boxing Club v. United States [1959 
TRADE CASES f 69,231], 358 U. S. 242 (1959); 
United States v. EH. I. du Pont de Nemours & 
Co., 188 F. 127 (C. C. D. Del. 1911), modified, 
273 F. 869 (D. C. D. Del. 1921); United States 
vy. Lake Shore & M. 8S. R. Co., 203 F. 295 (D. C. 
S. D. Ohio 1912), modified, 281 F. 1007 (D. C. 
S. D. Ohio 1916); United States v. International 
Harvester Co., 214 F. 987 (D. C. D. Minn. 1914), 
modification denied, 10 F. 2d 827 (D. C. D. Minn. 
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1926), aff'd, 274 U. S. 693 (1927); United States 
v. Eastman Kodak Co., 226 F. 62 (D. C. W. D. 
N. Y, 1915), decree entered, 230 F. 522 (D. C. 
W. D. N. Y. 1916), appeal dismissed on motion 
of appellant, 255 U. S. 578 (1921); United States 
uv. Corn Products Refining Co., 234 F. 964 (D. C. 
S. D. N. Y. 1916), appeal dismissed on motion 
of appellant, 249 U. S. 621 (1919); United States 
v. Minnesota Mining & Mfg. Co. [1950-1951 
TRADE CASES { 62,687], 92 F. Supp. 947 (D. C. 
D. Mass. 1950), modified, 96 F. Supp. 356 (D. C. 
D. Mass. 1951); United States v. Imperial Chemi- 
cal Indus., Ltd. [1950-1951 TRADE CASES 
f 62,923], 100 F. Supp. 504 (D. C. S. D.N. Y. 
1951), decree entered, [1952 TRADE CASES 
1 67,282], 105 F. Supp. 215 (D. © S. D. N. Y- 
1952). 

In many of these cases the courts referred to 
“dissolution” or ‘‘divorcement’’ instead of ‘‘di- 
vestiture.’’ These terms have traditionally been 
treated as to a large degree interchangeable, 
and we so regard them. See Hale and Hale, 
Market Power: Size and Shape Under the Sher- 
man Act 370 (1958); Adams, Dissolution, Di- 
vorcement, Divestiture: the Pyrrhic Victories of 
Antitrust, 27 Ind. L. J. 1, note 1 (1951). 

12 Appellees rely on several Clayton Act con- 
sent decrees granting relief short of divestiture, 
but the circumstances surrounding such negoti- 
ated agreements are so different that they can- 
not be persuasively cited in a litigation context. 

13 See, e. g., Maryland & Virginia Milk Pro- 
ducers Assn. v. United States [1960 TRADE 
CASES {| 69,694], 362 U. S. 458 (1960) ; Aluminum 
Co. of America v. Federal Trade Comm’n, 284 F. 
401 (C. A. 3d Cir. 1922), cert. denied, 261 U. S. 
616 (1923), modified denied, 299 F. 361 (C. A. 3d 
Cir. 1924). United States v. New England Fish 
Exchange, 258 F. 732 (D. C. D. Mass. 1919), 
modification denied, 292 F. 511 (D. C. D. Mass. 
1923), on which appellees place great reliance, 
is not a clear exception. It is true that defend- 
ants there were allowed to retain the assets 
(not the stock) of one of the eight corporations 
whose stock they had acquired in violation of 
§ 7. But probably acquisition of only one of 
those corporations’ stock would not have been 
illegal. The only clear exception in the courts 
is American Crystal Sugar Co. v. Cuban-Ameri- 
can Sugar Co. [1957 TRADE CASES f 68,735], 
152 F. Supp. 387 (D, C. S. D. N. Y. 1957), aff'd 
on the defendant’s appeal [1958 TRADE CASES 
] 69,155], 259 F. 2d 524 (C.A. 2d Cir. 1958). But 
the authority of that case is somewhat dimin- 
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called the most important of antitrust rem- 
edies.* It is simple, relatively easy to ad- 
minister, and sure. It should always be in 
the forefront of a court’s mind when a 
violation of § 7 has been found. 


[E ffectiveness of Lower Court's Decree] 


The divestiture only of voting rights does 
not seem to us to be a remedy adequate to 
promise elimination of the tendency of 
du Pont’s acquisition offensive to § 7. Under 
the decree, two-thirds of du Pont’s holdings 
of General Motors stock will be voted by 
du Pont shareholders—upwards of 40 mil- 
lion shares. Common sense tells us that 
under this arrangement there can be little 
assurance of the dissolution of the intercor- 
porate community of interest which we 
found to violate the law. The du Pont share- 
holders will ipso facto also be General Motors 
voters. It will be in their interest to vote in 
such a way as to induce General Motors to 
favor du Pont, the very result which we 
found illegal on the first appeal. It may be 
true, as appellees insist, that these share- 
holders will not exercise as much influence 
on General Motors as did du Pont when it 
held and voted the shares as a block. And 
it is true that there is no showing in this 
record that the du Pont shareholders will 
combine to vote together, or that their in- 
formation about General Motors’ activities 
will be detailed enough to enable them to 
vote their shares as strategically as du Pont 
itself has done. But these arguments mis- 
conceive the nature of this proceeding. The 
burden is not on the Government to show 
de novo that a “pass through” of the Gen- 
eral Motors vote, like du Pont’s ownership 
of General Motors stock, would violate § 7. 
United States v. Aluminum Co. of America 
[1950-1951 TRrapE Cases § 62,646], 91 F. 
Supp. 333, 346 (D. C. S. D. N. Y. 1950). 
It need only appear that the decree entered 
leaves a substantial likelihood that the ten- 
dency towards monopoly of the acquisition 
condemned by § 7 has not been satisfactorily 
eliminated. We are not required to assume, 
contrary to all human experience, that 
du Pont’s shareholders will not vote in their 
own self-interest. Moreover, the General 


ished by the fact that it was brought not by the 
Government but by a private plaintiff, and by 
the absence of any discussion in the opinion of 
the issue of divestiture vel non. See 152 F. 
Supp., at 400—401 and note 16. 

= oe Hale and Hale, op cit., supra, note 11, 
a kK 
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Motors management, which over the years 
has become accustomed to du Pont’s special 
relationship,” would know that the relation- 
ship continues to a substantial degree, and 
might well act accordingly. The same is 
true of du Pont’s competitors. They might 
not try so vigorously to break du Pont’s 
hold on General Motors’ business, as if 
complete divestiture were ordered. And 
finally, the influence of the du Pont company 
itself would not be completely dissipated. 
For under the decree du Pont would have 
the power to sell its General Motors shares; 
the District Court expressly held that 
“[t]here would be nothing in the decree to 
prevent such dispositions.” 177 F. Supp., at 
41. Such a sale would presumably restore 
the vote separated from the sold stock while 
du Pont owned it. This power to transfer 
the vote could conceivably be used to induce 
General Motors to favor du Pont products. 
In sum, the “pass through” of the vote does 
not promise elimination of the violation 
offensive to §7. What was said of the 
Sherman Act in Umted States v. Union Pa- 
cific R. Co., 226 U. S. 470, 477 (1913), applies 
here: 


“So far as is consistent with this pur- 
pose a court of equity dealing with such 
combinations should conserve the prop- 
erty interests involved, but never in such 
wise as to sacrifice the object and pur- 
pose of the statute. The decree of the 
courts must be faithfully executed and no 
form of dissolution be permitted that in 
substance or effect amounts to restoring 
the combination which it was the purpose 
of the decree to terminate.” 


Du Pont replies, inter alia, that it would 
be willing for all of its General Motors 
stock to be disenfranchised, if that would 
satisfy the requirement for effective relief. 
This suggestion, not presented to the Dis- 
trict Court, is distinctly an afterthought. If 
the suggestion is disenfranchisement only 
while du Pont retains the stock, it would 
not avoid the hazards inherent in du Pont’s 
power to transfer the vote. If the sugges- 
tion is permanent loss of the vote, it would 
create a large and permanent separation of 
corporate ownership from control, which 
would not only run directly counter to ac- 


* For the significance of such long habit, see 
North American Co. v. Securities & Exchange 
Comm’n, 327 U. S. 686, 693 (1946); United States 
v. Imperial Chemical Indus., Ltd. [1952 TRADE 
CASES { 67,282], 105 F. Supp. 215, 236-237 (D. C. 
S. D. N. Y. 1952); Douglas, Democracy and Fi- 
nance 33 (1940). 
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cepted principles of corporate democracy, 
but also reduce substantially the number of 
voting General Motors shares, thereby mak- 
ing it easier for the owner of a block of 
shares far below an absolute majority to 
obtain working control, perhaps creating 
new antitrust problems for both General 
Motors and the Department of Justice in 
the future. And finally, we should be reluc- 
tant to effect such a drastic change in 
General Motors’ capital structure, estab- 
lished under state corporation law. 


[Adequacy of Injunctive Provisions] 


Appellees argue further that the injunctive 
provisions of the decree supplementary to 
the “pass through” of voting rights ade- 
quately remove any objections to the effec- 
tiveness of the “pass through.” Du Pont 
is enjoined, for example, from in any way 
influencing the choice of General Motors’ 
officers and directors, and from entering 
into any preferential trade relations with 
General Motors. And, under IX of the 
decree, the Government may reapply in the 
future should this injunctive relief prove 
inadequate. Presumably this provision could 
be used to prevent. the exercise of the power 
to transfer the vote. But the public in- 
terest should not in this case be required 
to depend upon the often cumbersome and 
time-consuming injunctive remedy. Should 
a violation of one of the prohibitions be 
thought to occur, the Government would 
have the burden of initiating contempt 
proceedings and of proving by a preponder- 
ance of the evidence that a violation had 
indeed been committed.” Such a remedy 
would, judging from the history of this 
litigation, take years to obtain. Moreover, 
an injunction can hardly be detailed enough 
to cover in advance all the many fashions 
in which improper influence might mani- 
fest itself. And the policing of an injunc- 
tion would probably involve the courts and 
the Government in regulation of private 
affairs more deeply than the administration 
of a simple order of divestiture.“ We think 
the public is entitled to the surer, cleaner 


16 United States v. Corn Products Refining Co., 
234 F. 964, 1018 (D. C. S. D. N. Y. 1916), appeal 
dismissed on motion of appellant, 249 U. S. 
621 (1919); 12 Ala. L. Rev. 214, 220-221 (1959); 
Note, 56 Col. L. Rev. 420, 430 (1956) (‘‘contempt 
citations are a poor method of restoring compe- 
tition .’); Berge, Some Problems in the 
Enforcement of the Antitrust Laws, 38 Mich. L. 
Rev. 462, 469 (1940). 
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remedy of divestiture. The same result 
would follow even if we were in doubt. 
For it is well settled that once the Gov- 
ernment has successfully borne the con- 
siderable burden of establishing a violation 
of law, all doubts as to the remedy are 
to be resolved in its favor.® 


[Conclusion—Order of Divestiture] 


We therefore direct complete divestiture. 
Since the District Court’s decree was framed 
around the provision directing only partial 
divestiture, and since General Motors, 
Christiana, and Delaware acquiesced in its 
provisions only on that basis, we shall not 
pass upon the provisions for ancillary relief 
but shall vacate the decree in its entirety 
except as to the provisions of J VI enjoining 
du Pont itself from exercising voting rights 
in respect of its General Motors stock. In 
this way the District Court will be free to 
fashion a new decree consistent with this 
opinion at a new hearing at which all parties 
may be heard. General Motors, Christiana, 
and Delaware will thus be able to renew, 
for the District Court’s decision in the first 
instance, any objections they may have to 
the power of the Court to grant relief 
against them. 


We believe, however, that this already 
protracted litigation should be concluded as 
soon as possible. To that end we direct the 
District Court on receipt of our mandate 
to enter an order requiring du Pont to file 
within 60 days a proposed judgment pro- 
viding for complete divestiture of its Gen- 
eral Motors stock, to commence within 90 
days, and to be completed within not to 
exceed 10 years, of the effective date of the 
District Court’s judgment, and requiring 
the Government to file, within 30 days after 
service upon it of du Pont’s proposed judg- 
ment, either proposed specific amendments 
to such du Pont judgment or a proposed 
alternate judgment of divestiture. The Dis- 
trict Court shall give precedence to this 
cause on its calendar. 


1% See Hale and Hale, op. cit., supra, note 11, 
at 379. 

1 United States v. Bausch & Lomb Optical 
Co. [1944-1945 TRADE CASES { 57,224], 321 
U. S. 707, 726 (1944); Local 167, International 
Brotherhood of Teamsters v. United States 
[1932-19389 TRADE CASES { 55,043], 291 U. S. 
293, 299 (1934). Cf. William R. Warner & Vo. 
v. Eli Lilly & Co., 265 U. S. 526, 532 (1924) 
(same principle applied to private litigation). 
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The judgment of the District Court, ex- 
cept to the extent {| VI is affirmed, is va- 
cated and remanded for further proceedings 
consistent with this opinion. 
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Mr. Justice CLARK and Mr. Justice Har- 
LAN took no part in the consideration or de- 
cision of this case. 


[Dissenting Opinion] 


Mr. Justice FRANKFURTER, whom Mr, Jus- 
tice WHITTAKER and Mr. Justice STEWART 
join, dissenting [In full text]: In United 
States v. E. I. du Pont de Nemours & Co., 
353-U. S. 586, the Court held that the ac- 
quisition and continued ownership by E. I. 
du Pont de Nemours & Co. of twenty-three 
percent of the stock of the General Motors 
Corporation constituted a violation of §7 
of the Clayton Act. The question now 
before us is the adequacy of the terms of 
the enforcement of that judgment by the 
United States District Court for the North- 
ern District of Illinois [1959 TrapE Cases 
{ 69,461], 177 F. Supp. 1. In order to deter- 
mine whether the district judge satisfactorily 
discharged the duties assigned him, it is 
necessary to be clear about these underlying 
elements of the question for decision: (1) 
What did this Court hold and say in finding 
that du Pont had violated §7? What con- 
siderations guided the district judge in 
fashioning his decree? (3) What principles 
has this Court laid down for the formula- 
tion of decrees by District Courts, particu- 
larly under the antitrust laws, and for 
review of those decrees here? 


Me 


As the Court described it, the “primary 
issue’ in the Government’s suit against du 
Pont, General Motors, and related parties 
was “whether du Pont’s commanding posi- 
tion as General Motors’ supplier of automo- 
tive finishes and fabrics was achieved on 
competitive merit alone, or because its acqui- 
sition of the General Motors’ stock, and 
the consequent close intercompany relation- 
ship, led to the insulation of most of the 
General Motors’ market from free competi- 
tion, with the resultant likelihood, at the 
time of suit, of the creation of a monopoly 
of a line of commerce.” [1957 TRrapE CASES 
1 68,723], 353 U. S., at 588-589. The ques- 
tion was asked in the context of these facts. 

The transaction out of which the case 
arose was the acquisition by du Pont, dur- 


138 Stat. 731, 15 U. S. C. (1946 ed.) § 18. 
The suit was brought prior to the enactment in 
1950 of amendments to the Act which, by their 
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ing the period 1917-1919, of a twenty-three 
percent stock interest in General Motors: 
That “colossus of the giant automobile in- 
dustry” absorbed “upwards of two-fifths of 
the total sales of automotive vehicles in the 
Nation” over the period from 1938 to 1955. 
In 1955 it ranked first in sales and second 
irl assets among all United States industrial 
corporations. Rurchases of automotive fab- 
rics and finishes by General Motors from du 
Pont ran into millions of dollars annually in 
the years immediately preceding the institu- 
tion of the Government’s suit in 1949, Du 
Pont supplied sixty-seven percent of Gen- 
eral Motors’ requirements for finishes in 
1946 and sixty-eight percent in 1947, The 
figures for fabrics supplied to General Mo- 
tors by du Pont in those years are fifty-two 
and three-tenths percent and thirty-eight 
and five-tenths percent respectively. 


Du Pont’s “commanding position as a 
General Motors supplier’ was not achieved 
until after its acquisition of a substantial 
fraction of General Motors’ stock. At the 
time of this purchase, du Pont was actively 
seeking markets for its nitrocellulose, artifi- 
cial leather, celluloid, rubber-coated goods, 
and paints and varnishes used by automo- 
bile manufacturers. Leading du Pont ex- 
ecutives in 1917 and 1918 indicated that the 
acquisition of General Motors stock was 
due in part to a belief that it would secure 
for du Pont an important market for its 
automotive products, 


“This background of the acquisition, 
particularly the plain implications of the 
contemporaneous documents, destroys any 
basis for a conclusion that the purchase 
was made ‘solely for investment.’ More- 
over, immediately after the acquisition, du 
Pont’s influence growing out of it was 
brought to bear within General Motors 
to achieve primacy for du Pont as Gen- 
eral Motors’ supplier of automotive fab- 
rics and finishes.” 353 U. S., at 602. 


A former du Pont official became a Gen- 
eral Motors vice president and set about 
maximizing du Pont’s share of the General 
Motors market. Lines of communications 


terms, are inapplicable to previous acquisitions. 
64 Stat. 1125, 15 U.S.C. § 18. 
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were established between the two companies 
and several du Pont products were actively 
promoted. Within a few years various du 
Pont manufactured items were filling the 
entire requirements of from four to seven 
of General Motors’ eight operating divisions. 
The Fisher Body division, long controlled 
by the Fisher brothers under a voting trust 
even though General Motors owned a ma- 
jority of its stock, followed an independent 
course for many years, but by 1947 and 
1948 “resistance had collapsed” and its pur- 
chases from du Pont “compared favorably” 
with purchases by other General Motors 
divisions. Competitors came to receive higher 
percentages of General Motors business in 
later years, but it is “likely” that this trend 
stemmed “at least in part” from the needs 
of General Motors outstripping du Pont’s 
capacity. 

“The fact that sticks out in this volu- 
minous record is that the bulk of du Pont’s 
production has always supplied the largest 
part of the requirements of the one cus- 
tomer in the automobile industry con- 
nected to du Pont by a stock interest. 
The inference is overwhelming that du 
Pont’s commanding position was promoted 
by its stock interest and was not gained 
solely on competitive merit.” 353 U. S., 
at 605. 

This Court agreed with the trial court 
“that considerations of price, quality and 
service were not overlooked by either du 
Pont or General Motors.” 353 U. S., at 
606. However, it determined that neither 
this factor, nor “the fact that all concerned 
in high executive posts in both companies 
acted honorably and fairly, each in the 
honest conviction that his actions were in 
the best interests of his own company and 
without any design to overreach anyone, 
including du Pont’s competitors,” 353 U. S., 
at 607, outweighed the Government’s claim 
for relief. This claim, as submitted to the 
District Court and dismissed by it, 126 F. 
Supp. 235, alleged violation not only of §7 
of the Clayton Act, but also of §§1 and 2 
of the Sherman Act.? The latter provisions 
proscribe any contract, combination, or con- 
spiracy in restraint of interstate or foreign 
trade, and monopolization of, or attempts, 
combinations, or conspiracies to monopolize, 
such trade. However, this Court put to one 
side without consideration the Government’s 
appeal from the dismissal of its Sherman 


296 Stat. 209, as amended, 50 Stat. 693, 15 
U.S. C. §§ 1, 2. 
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Act allegations.* It rested its decision solely 
on §7, which reads in pertinent part: 


“{No] corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
Share capital of another corporation en- 
gaged also in commerce, where the effect 
of such acquisition may be to substan- 
tially lessen competition between the cor- 
poration whose stock is so acquired and 
the corporation making the acquisition, or 
to restrain such commerce in any section 
or community, or tend to create a mo- 
nopoly of any line of commerce. 


“This section shall not apply to cor- 
porations purchasing such stock solely 
for investment and not using the same 
by voting or otherwise to bring about, 
or in attempting to bring about, the sub- 
stantial lessening of competition. He 


The purpose of this provision was thus 
explained in the Court’s opinion: 


“Section 7 is designed to arrest in its 
incipiency not only the substantial lessen- 
ing of competition from the acquisition 
by one corporation of the whole or any 
part of the stock, of a competing corpora- 
tion, but also to arrest in their incipiency 
restraints or monopolies in a relevant 
market which, as a reasonable probability, 
appear at the time of suit likely to result 
from the acquisition by one corporation 
of all or any part of the stock of any 
other corporation. The section is violated 
whether or not actual restraints or mo- 
nopolies, or the substantial lessening of 
competition, have occurred or are in- 


tended. MELO SS. wat oeg, 


Thus, a finding of conspiracy to restrain 
trade or attempt to monopolize was excluded 
from the Court’s decision, Indeed, as al- 
ready noted, the Court proceeded on the 
assumption that the executives involved in 
the dealings between du Pont and General 
Motors acted “honorably and fairly” and 
exercised their business judgment only to 
serve what they deemed the best interests 
of their own companies. This, however, 
did not bar finding that du Pont had be- 
come pre-eminent as a supplier of automotive 
fabrics and finishes to General Motors; that 
these products constituted a “line of com- 
merce” within the meaning of the Clayton 
Act; that General Motors’ share of the mar- 
ket for these products was substantial; and 
that competition for this share of the mar- 


3 See 353 U. S., at 588, n. 5. 
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ket was endangered by the financial rela- 
tionship between the two concerns: 


“The statutory policy of fostering free 
competition is obviously furthered when 
no supplier has an advantage over his 
competitors from an acquisition of his 
customer’s stock likely to have the effects 
condemned by the statute. We repeat, 
that the test of a violation of § 7 is whether, 
at the time of suit, there is a reasonable 
probability that the acquisition is likely 
to result in the condemned restraints. 
The conclusion upon this record is in- 
escapable that such likelihood was proved 
as to this acquisition. Doe Sst AGI Meas 
at 607. 

On the basis of the findings which led to 
this conclusion, the Court remanded the 
case to the District ‘Court to determine the 
appropriate relief. The sole guidance given 
the Court for discharging the task com- 
mitted to it was this: 


“The judgment must therefore be re- 
versed and the cause remanded to the 
District Court for a determination, after 
further hearing, of the equitable relief 
necessary and appropriate in the public 
interest to eliminate the effects of the 
acquisition offensive to the statute. The 
District Courts, in the framing of equi- 
table decrees, are clothed ‘with large dis- 
cretion to model their judgments to fit the 
exigencies of the particular case.’ Inter- 
national Salt Co. v. United States [1946- 
1947 TrapE Cases J 57,635], 332 U. S. 392, 
400-401.” 353 U. S., at 607-608. 


This brings us to the course of the pro- 
ceedings in the District Court. 


II. 


This Court’s judgment was filed in the 
District Court on July 18, 1957. The first 
pretrial conference—held to appoint amict 
curiae to represent the interests of the stock- 
holders of du Pont and General Motors and 
to consider the procedure to be followed in 
the subsequent hearings—took place on 
September 25, 1957. At the outset, the 
Government’s spokesman explained that coun- 
sel for the Government and for du Pont 
had already held preliminary discussions 
with a view to arriving at a relief plan that 
both sides could recommend to the court. 
Du Pont, he said, had proposed disenfran- 
chisement of its General Motors stock along 
with other restrictions on the du Pont- 
General Motors relationship. The Govern- 
ment, deeming these suggestions inadequate, 
had urged that any judgment include di- 
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vestiture of du Pont’s shares of General 
Motors. Counsel for the Government in- 
vited du Pont’s views on this proposal be- 
fore recommending a specific program, but 
stated that if the court desired, or if coun- 
sel for du Pont thought further discussion 
would not be profitable, the Government 
was prepared to submit a plan within thirty 
days. 


Counsel for du Pont indicated a prefer- 
ence for the submission of detailed plans 
by both sides at an early date. No previous 
antitrust case, he said, had involved inter- 
ests of such magnitude or presented such 
complex problems of relief. The submission 
of detailed plans would place the issues be- 
fore the court more readily than would dis- 
cussion of divestiture or disenfranchisement 
in the abstract. The Court adopted this 
procedure with an appropriate time sched- 
ule for carrying it out. 


The Government submitted its proposed 
decree on October 25, 1957. The plan called 
for divestiture by du Pont of its 63,000,000 
shares of General Motors stock by equal 
annual distributions to its stockholders, as 
a dividend, over a period of ten years. 
Christiana Securities Company and Dela- 
ware Realty & Investment Corporation, 
major stockholders in du Pont, and the 
stockholders of Delaware were dealt with 
specially by provisions requiring the annual 
sale by a trustee, again over a ten-year 
period, of du Pont’s General Motors stock 
allocable to them, as well as any General 
Motors stock which Christiana and Dela- 
ware owned outright. If, in the trustee’s 
judgment, “reasonable market conditions” 
did not prevail during any given year, he 
was to be allowed to petition the court for 
an extension of time within the ten-year 
period. In addition, the right to vote the 
General Motors stock held by du Pont was 
to be vested in du Pont’s stockholders, 
other than Christiana and Delaware and the 
stockholders of Delaware; du Pont, Christi- 
ana, and Delaware were to be enjoined 
from acquiring stock in or exercising control 
over General Motors; du Pont, Christiana, 
and Delaware were to be prohibited to have 
any director or officer in common with 
General Motors, and vice versa; and Gen- 
eral Motors and du Pont were to be ordered 
to terminate any agreement that provided 
for the purchase by General Motors of any 
specified percentage of its requirements of 
any du Pont manufactured product, or for 
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the grant of exclusive patent rights, or for 
a grant by General Motors to du Pont of a 
preferential right to make or sell any chem- 
ical discovery of General Motors, or for the 
maintenance of any joint commercial enter- 
prise by the two companies. 


On motion of the amici curiae, the court 
directed that a ruling be obtained from the 
Commissioner of Internal Revenue as to 
the federal income tax consequences of ‘the 
Government’s plan. On May 9, 1958, the 
Commissioner announced his rulings. The 
annual dividends paid to du Pont stock- 
holders in shares of General Motors stock 
would be taxable as ordinary income to the 
extent of du Pont’s earnings and profits. 
The measure, for federal income tax pur- 
poses, of the dividend to individual stock- 
holders would be the fair market value of 
the shares at the time of each annual dis- 
tribution. In the case of taxpaying corpo- 
rate stockholders, the measure would be the 
lesser of the fair market value of the shares 
or du Pont’s tax basis for them, which is 
approximately $2.09 per share. The forced 
sale of the General Motors stock owned 
by or allocable to Christiana, Deleware, and 
the stockholders of Delaware, and deposited 
with the trustee, would result in a tax to 
those parties at the capital gains rate. 


Du Pont’s counterproposal was filed on 
May 14, 1958. Under its plan du Pont would 
retain its General Motors shares but be 
required to pass on to its stockholders the 
right to vote those shares. Christiana and 
Delaware would, in turn, be required to pass 
on the voting rights to the General Motors 
shares allocable to them to their own stock- 
holders. Du Pont would be enjoined from 
having as a director, officer, or employee 
anyone who was simultaneously an officer 
or employee of General Motors, and no 
director, officer, or employee of du Pont 
could serve as a director of General Motors 
without court approval. Du Pont would 
be denied the right to acquire any additional 
General Motors stock except through Gen- 
eral Motors’ distributions of stock or sub- 
scription rights to its stockholders. 


On June 6, 1958, General Motors sub- 
mitted its objections to the Government’s 
proposal. It argued, inter alia, that a divesti- 
ture order would severely depress the mar- 
ket value of the stock of both General 
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Motors and du Pont, with consequent 
serious loss and hardship to hundreds of 
thousands of innocent investors, among 
them thousands of small trusts and chari- 
table institutions; that there would be a 
similar decline in the market values of other 
automotive and chemical stocks, with simi- 
lar losses to the stockholders of those 
companies; that the tremendous volume of 
General Motors stock hanging over the 
market for ten years would hamper the 
efforts of General Motors and other auto- 
mobile manufacturers to raise equity capital; 
and that all this would have a serious 
adverse effect on the entire stock market 
and on general business activity. General 
Motors comprehensively contended that the 
Government plan would not be ‘in the pub- 
lic interest” as required by the mandate of 
this Court. 


The decrees proposed by the amici curiae 
were filed in August of 1958. These plans, 
like du Pont’s, contained provisions for 
passing the vote on du Pont’s General 
Motors shares on to the ultimate stock- 
holders of du Pont, Christiana, and Dela- 
ware, except that officers and directors of 
the three companies, their spouses, and 
other people living in their households, as 
well as other specified persons, were to be 
totally disenfranchised. Both plans also pro- 
hibited common directors, officers, or em- 
ployees between du Pont, Christiana, and 
Delaware, on the one hand, and General 
Motors on the other. Further, both plans 
placed restrictions on trade relations be- 
tween du Pont and General Motors. Amicus 
Dallstream, representing the du Pont stock- 
holders, proposed in addition a program 
termed a “takedown,” by which du Pont 
would create a new class of stock, “du Pont 
Special Common,” which would have no 
rights in du Pont’s General Motors stock 
and which du Pont stockholders could 
obtain, along with their allocable portion of 
the General Motors shares owned by du 
Pont, at times suitable to them, in exchange 
for their present du Pont common. This 
proposal would have different, and in several 
respects more favorable, tax consequences 
than those of the Government’s plan.’ 


In a memorandum filed on September 26, 
1958, the Government, on the assumption 
that divestiture was required under the 


For a discussion of amicus Dallstream's 
recommendations, see the opinion of the Dis- 
trict Court, 177 F. Supp., at 9-10. 
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Clayton Act, suggested various ways in 
which its decree might be modified to amel- 
iorate its harsh tax consequences. The 
Government stated that it would have no 
objections to the modifications discussed in 
the memorandum but it did not submit 
amendments to its original proposal, 


On the same day, the Government filed a 
motion for a preliminary injunction, seek- 
ing to restrain du Pont, Christiana, and 
Delaware from exercising their voting rights 
in General Motors stock, to prevent du Pont, 
Christiana, and Delaware from having any 
director, officer, or employee in common 
with General Motors or nominating any 
such person to serve in General Motors, 
and to prohibit further acquisitions of Gen- 
eran Motors stock by the three corporations. 
The Government urged that since all parties 
were in substantial agreement on these 
measures as the minimum appropriate re- 
lief, the court should adopt them without 
delay. The court denied the motion on 
November 3, 1958, on the ground that the 
Government had failed to show a likelihood 
of irreparable injury in the absence of im- 
mediate relief and that, with final deter- 
mination of the case not far distant, it 
would be undesirable to begin deciding 
issues piecemeal at that late date. 


After further preliminaries which need 
not be recounted, the trial of the issues on 
the appropriate relief commenced on Feb- 
ruary 16, 1959, and continued to a conclusion 
on April 9, 1959. The Government presented 
its evidence on twelve hearing days; the 
defendants and amici also presented evidence 
on twelve days; and the Government took 
four more hearing days for the presentation 
of rebuttal evidence. Briefs were filed and 
the case was submitted to the court in 
June 1959, 


The printed record of the proceedings 
below covers 3,340 pages. Of this, trial of 
the issues pertaining to the terms of the 
decree fills 2,380 pages. An additional 543 
pages contain exhibits. In the course of the 
trial twenty-nine witnesses were called by 
the Government and thirty-two by the de- 
fendants and amici. The printed exhibits 
number 193 submitted by the Government, 
thirty-two by du Pont, thirty by General 
Motors, nine by Christiana and Delaware, 
and one by amicus Dallstream. The bulk of 
this mass evidence bore principally upon 


* Transcript of Proceedings, March 31, 1959. 
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disputes over the market and tax conse- 
quences of divestiture of du Pont’s General 
Motors stock and upon the requirement of 
resort to this remedy for the effective en- 
forcement of § 7. 

On occasion the Government objected to 
the attention that was being focused on the 
details of its proposed decree. The Govern- 
ment insisted that its ultimate aim was not 
to further a specific plan but to obtain any 
reasonable order of divestiture. However, 
late in the trial the Government indicated 
that its original divestiture proposal stood 
before the court unamended in any detail. 


“Mr. Reycraft (chief counsel for the 
Government): ... 


“TI might also add that it is rather an 
obvious thought that the judgment which 
we did file was approved by not only the 
Assistant Attorney General but the At- 
torney General, and that while I am 
authorized here to represent the Govern- 
ment, I have no authority to change the 
decisions they make. 

“The Court: It is my understanding then 
that you are standing on the decree that 
you proposed before this hearing started? 


“Mr. Reycraft: That is right, sir. 


“ 


I understand Mr. Reycraft’s po- 
sition now to be that he stands on the 
judgment that was filed. But if the 
Government should come in on its brief 
with a brand new proposal sometime, 
may it please the Court, we may find 
ourselves in a position where we will 
have to come into Court and ask for some 
kind of an opportunity to have a look 
at that. 

“The Court: That will depend entirely 
on the extent or the character of the 
deviation from the original proposal. 

“Mr. Cox: I would assume that would 
be true. 

“The Court: From what Mr. Reycraft 
has said, I am assuming that that is the 
decree, with probably minor changes. 

“Mr. Reycraft: I have nothing further, 
your Honor’® (Emphasis added through- 
out.) 

Thus it appears that the Government stood 

on its original proposal, rather than on 

alternative suggestions. 


And so one comes to consider how the 
court dealt with the issues presented by 
the parties. 
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III. 


After disposing of two preliminary ques- 
tions—ruling in favor of the amenability 
of General Motors, Christiana, and Dela- 
Ware, as parties not condemned as violators 
of §7, to the enforcing power of the court, 
and against the amenability to direct en- 
forcement of holders of both du Pont and 
Delaware stock who were not parties to 
the suit—the court thus defined the central 
issue before it: 

“Under the mandate of the Supreme 
Court it is the responsibility of this 
Court to frame a judgment which will 
eliminate the effects of du Pont’s ac- 
quisition of stock of General Motors 
which are offensive to the statute. The 
effect of the acquisition which the Su- 
preme Court found to be offensive to the 
statute was the ‘reasonable probability’ 
that the acquisition might result in re- 
straint or monopolization of the market 
for automotive fabrics and finishes. 353 
LS958693 59555 6072 J7.o Sa, Ct.28725:1-L, 
Ed. 2d 1057. Accordingly, the problem 
before this Court is one of devising a 
judgment that will effectively guard against 
the probability of restraint or monopoliza- 
tion which the Supreme Court found to 
exist.” 177 F. Supp., at 12-13. 


In discharging its duty under this mandate, 
particularly since relevant circumstances 
might offer a choice between effective alter- 
natives, the court deemed it appropriate 
not to exclude from consideration the vast 
multiform interests at stake—both the hun- 
dreds of thousands of truly innocent stock- 
holders and the bearing on the national 
economy of the nature of the disposition 
of du Pont’s General Motors holdings. 


“This does not mean that the private 
interests of 'the stockholders can outweigh 
the public interest in a judgment that will 
effectively dissipate the effects of the 
acquisition found to be unlawful. But it 
does mean that in the opinion of this 
Court the primary public purpose should 
he achieved so far as possible without 
inflicting unnecessary injury upon inno- 
cent stockholders in the various corpo- 
rations involved. The purpose of the 
judgment should be remedial and not 
punitive. Hartford-Empire Co. v. United 
States {1944-1945 Trape Cases § 57,319], 
823s, S300; 409., 65.5:-Ct., 3/3. 89_ L, 
Ed. 322; United States v. National Lead 
Co. [1946-1947 Trape Cases § 57,575], 332 
We Salo. O07. os Cr 1054 ole ed 2077. 
No harsh and oppressive consequences 
should be visited upon the stockholders 
unless it can be shown on the facts that 
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these results are inescapable if a decree 
is to be framed that will comply with the 
mandate of the Supreme Court. The 
cases leave no doubt that these are con- 
siderations which the Court should weigh 
in the framing of its final judgment. 
United States v. American Tobacco Co., 
22, SUSL06, SSSI SsCtMos2nes sinks 
Ed. 663. Compare Timken Roller Bearing 
Co. v. United States [1950-1951 TRADE 
Cases { 62,837], 341 U. S. 593, 604, 71 
Ss oe my 95 L. Ed. 1199.” 177 F. Supp., 
at 13-14. 


The Government’s first major contention 
—that by the terms of the Clayton Act 
the court had no choice but to order total 
divestiture—was rejected on the basis of 
an analysis of the statute and this Court’s 
reaffirmation of the “large discretion” pos- 
sessed by the District Courts “to model 
their judgments to fit the exigencies of the 
particular case.” The court proceeded to 
a consideration of the evidence introduced 
by the parties. The first subject was the 
tax impact of the Government’s proposed 
decree. Extensive expert evidence (much 
of which was derived from a statistical sur- 
vey found by the court to have been soundly 
and objectively conducted) indicated that 
individual stockholders of du Pont would 
pay income taxes at a rate of fifty percent 
to sixty percent under the Government’s 
plan, and that the taxes payable by such 
persons could amount to $1,000,000,000 if 
the value of the General Motors shares 
were $50 per share, and approximately 
$770,000,000 if $40 per share. The capital 
gains tax on the sale of the General Motors 
stock allocable to Christiana and Delaware 
would be perhaps as much as $200,000,000. 
The court determined that variations of the 
Government’s plan would also result in 
vast tax levies. It found, for example, 
that if a single distribution were employed 
to dispose of the 63,000,000 General Motors 
shares, at an assumed market value of $45 
per share the total tax cost would be 
$588,044,000. 

A second economic consequence of the 
Government’s divestiture scheme would be 
its impact on the market value of the secu- 
rities involved. The Government relied on 
three types of evidence to show that its 
plan would have little influence on the 
market prices of General Motors and du 
Pont stock. The first type was expert 
testimony that there was a regular flow of 
investment money coming into the market. 
However, upon detailed review of the tes- 
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timony ‘of a dozen witnesses, the court 
concluded that “there was no convincing 
evidence in this category that any substan- 
tial portion of this investment money would 
be directed to buying General Motors stock 
at the true value of the stock, if the Gov- 
ernment decree were in effect.” 177 F. 
Supp., at 22. 


The Government’s second type of evi- 
dence relating to the market consequences 
of its decree was the statistical testimony 
of academic and professional analysts. The 
court noted that it was shown no charts 
or statistics relating to a situation “re- 
motely approaching” the forced sale of 
2,000,000 shares of General Motors stock 
each year for ten years, attended by ad- 
ditional sales of both General Motors and 
du Pont stock for tax and other purposes. 
Further, it found that one Government 
expert admitted he would defer to the 
judgment of investment bankers in the 
matter of the price for which the General 
Motors stock could be sold; another testi- 
fied that in the past an increase in stock 
supply of twenty percent had been associ- 
ated with price declines of between ten 
and fifteen percent; the testimony of an- 
other Government witness was based on 
inadequately drawn statistical tables, and 
his demeanor on the witness stand deprived 
his evidence of credibility; a fourth witness’ 
opinions had no foundation in factual evi- 
dence. 


The Government’s third type of evidence 
related to securities offerings in the recent 
past. The court determined that the cir- 
cumstances of these offerings—z. e., their 
background, magnitude, timing, and dura- 
tion—made them dissimilar to a divestiture 
of du Pont’s interest in General Motors. 
In any event most of these offerings did 
have a depressing effect on the market value 
of the stock involved. None of this evi- 
dence, the court found, gave assurance that 
the Government proposal would not cause 
serious loss on the sale of General Motors 
and du Pont stock during the divesti- 
ture period. 


The defendants countered the Govern- 
ment’s case with a variety of evidence. 
Two experienced underwriters testified that 
the Government’s ten-year divestiture plan 
would result in a decline in the value of 
General Motors stock of from twenty per- 
cent to thirty percent; that heavy tax sales 
of du Pont would lower its price at least 
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twenty-five percent; that distribution of 
General Motors stock in lieu of cash 
dividends would be even worse from this 
standpoint; that even an extension of the 
divestiture period to twenty years would 
not prevent declines in the neighborhood 
of fifteen percent; that a further loss esti- 
mated at from $1.50 to $2 per share sold 
in underwriting expense would be incurred 
by Christiana and Delaware; and, finally, 
that the trustee could never make the 
sales during the divestiture period anyway, 
since he could not realize a price, in the 
words of the Government’s proposed final 
judgment, “sufficiently high to reflect the 
fair value and true worth of the stock.” 


Several trust management executives tes- 
tified that because of the tax consequences 
of the Government’s decree and the difficul- 
ties of allocating equitably the General Mo- 
tors shares received as dividends by the 
trusts, they, and presumably others in their 
position throughout the country, would be 
forced to make mass sales of du Pont 
stock. Executives of several insurance com- 
panies and an investment trust company 
predicted declines in the value of General 
Motors stock and expressed an intention 
to buy it for their concerns only at con- 
siderably reduced prices. Many witnesses 
concurred in the view that the Govern- 
ment’s decree would render future financing 
by General Motors highly uneconomic and 
very difficult to accomplish. 


The court then appraised the evidence 
bearing on possible voting control of Gen- 
eral Motors, under a decree of less than 
total divestiture, by corporations or indi- 
viduals affiliated with du Pont. It determined 
that the Government’s broadest grouping 
—individuals who were stockholders of 
Delaware, additional individuals named du 
Pont, and certain corporations in which 
both groups (sixty-five persons in all) own 
stock or on whose boards they sit—would, 
under the du Pont plan’s “pass-through” of 
voting rights, aggregate the vote of about 
eight percent of the total vote of General 
Motors. It was unclear to the court either 
that this combination had a reasonable 
basis in fact or that, even if it did represent 
a cohesive block of votes, it was a large 
enough block to exercise any real control 
over General Motors. However, the court 
deemed it unnecessary to resolve these 
questions, since it intended to frame a de- 
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cree to guarantee that concerted action by 
these stockholders would be precluded. 


On the basis of its appraisal of the evi- 
dence, the court reached its essential con- 
clusions. The first question was what 
provision to make with respect to du 
Pont’s 63,000,000 shares of General Motors. 
It determined that a careful and detailed 
plan for a “pass-through” of the votes of 
these shares to du Pont’s stockholders 
and an injunction to prevent du Pont and 
General Motors from sharing common of- 
ficers, directors, and employees were neces- 
sary. The court then considered whether 
title to the stock, stripped of these vital 
incidents of ownership, must also be taken 
from du Pont, “in order to remove and to 
guard against the probability of restraint 
or monopolization of trade which was the 
consequence the Supreme Court found to 
be offensive to the statute.” 177 F. Supp., 
at 40. ‘‘There is no evidence,” it concluded, 
“on which the Court could make such a 
finding.” 177 F. Supp., at 40. 


“Tn essence, therefore, what would be 
left in du Pont would be the most sterile 
kind of an investment. The Court notes 
in this connection that Section 7 of the 
Clayton Act expressly excludes from its 
operation ‘corporations purchasing such 
stock solely for investment and not using 
the same by voting or otherwise’ to bring 
about anti-competitive effects. There would 
thus appear to be a recognition on the 
part of Congress that the holding of stock 
does not in all instances carry with it the 
power to bring about consequences of- 
fensive to the statute. The Court rec- 
ognizes that the Supreme Court has held 
that in the past du Pont has not held its 
stock in General Motors solely for invest- 
ment. This Court is of the opinion, how- 
ever, that the divestiture and ancillary 
injunctive provisions referred to hereafter 
will be effective to assure that hereafter 
General Motors stock will be held by du 
Pont solely for investment. 


“In the circumstances, therefore, the 
Court finds that there is nothing in the 
record made in the hearing on relief or 
in the record in the trial in chief which 
would support, even by inference, the 
conclusion that du Pont’s possession of 
the bare legal title to General Motors 
stock, stripped of its right to vote and 
of its right to representation on the Board 


6A summary of the detailed provisions of the 
decree carrying out the direction and purposes 
of the court’s opinion follows. 
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of General Motors, would create any pos- 
sibility that the stock would have any 
influence on the practices and policies of 
General Motors or could be used in any 
way that would be inconsistent with the 
mandate of the Supreme Court.” 177 F. 
Supp., at 41. 


What was on the other side of the ledger? 
The evidence indicated that divestiture of 
legal title would visit upon thousands of 
innocent investors adverse tax and market 
consequences, always severe even if varying 
in detail depending on the variation of the 
Government’s plan. The court concluded 
that any plan for divestiture of legal title to 
du Pont’s interest in General Motors would 
either impair the value of the property 
interests involved or impose severe tax con- 
sequences on du Pont’s stockholders. More- 
over, any plan that produced as a by-product 
the accumulation of vast amounts of cash 
by du Pont would have the undesirable re- 
sult of enhancing greatly du Pont’s economic 
power and position. All this led the court to 
hold that total divestiture, while unneces- 
sary to remove the anticompetitive conse- 
quences of du Pont’s ownership of the 
General Motors stock, would impose unfair 
injury on the stockholders of those companies. 


The court dealt with the Government’s 
two objections to its result. The fear that 
block voting of the passed-through votes on 
the General Motors shares by investors who 
were related by blood or business interest 
would leave control of General Motors in 
the hands of du Pont’s close associates was 
met by precluding the stockholders of 
Christiana and Delaware, as well as other 
specified persons, from voting their allocable 
shares of du Pont’s General Motors stock. 
The objection that retention by du Pont of 
any financial stake in General Motors, even 
on behalf of its stockholders, would provide 
incentive to intercorporate favoritism be- 
tween the two, while deemed merely a 
“naked suggestion,’ was answered by pro- 
viding specific relief against preferential 
trade relations between du Pont and General 
Motors. In light of the proof and of these 
precautionary prohibitions, the court con- 
cluded that to order divestiture of du Pont’s 
title to the General Motors stock would 
“constitute a serious abuse of discretion.” 
177 F. Supp., at 49.° 


Du Pont, Christiana, and Delaware were en- 
joined from acquiring additional General Motors 
stock except as stock or rights might be dis- 
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IV. 


The questions presented by this appeal 
must be considered in the setting of the 
proceedings, summarized above, that led to 
the District Court’s conclusions in formulat- 
ing its decree. Since the Court rejects the 
Government’s claim that total divestiture is 
statutorily required upon a finding of a 
violation of §7 of the Clayton Act, I need 
say no more about it. 


If a District Court is not subject to any 
statutory requirement to order divestiture 
in a §7 case, is it left without guidance or 
direction in fashioning an appropriate decree 
as a court of equity? Of course not. There 
is a body of authority, both procedural and 
substantive, by which it is to be guided. It 
is, however, well to remember that the wise 
admonition that general principles do not 
decide concrete cases has sharp applicability 
to equity decrees. Any apparently appli- 
cable policy or rule, abstractly stated, must 
be related to the specific circumstances of a 
particular case in which it is invoked and 
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applied. Care must be taken to consider 
phrases used in relation to the particular 
facts of the cases relied on. 


One principle has comprehensive applica- 
tion. It is that courts of equity, as this 
Court advised the District Court in remand- 
ing the case to it to fashion the appropriate 
relief, “are clothed ‘with large discretion to 
model their judgments to fit the exigencies 
of the particular case’” 353 U. S., at 
607-608. This is a commonplace," but one of 
compelling importance. To forget it is to 
forget equity’s special function and historic 
significance. The transcendence of this doc- 
trine derives from the recognition that with- 
out it the effort to dispense equal justice 
under law would all too often be frustrated. 
The landmark sentences of Hecht Co. v. 
Bowles, 321 U. S. 321, 329-330, express the 
principles that must guide the chancellor: 


“We are dealing here with the require- 
ments of equity practice with a background 
of several hundred years of history. .. . 
The essence of equity jurisdiction has 
been the power of the Chancellor to do 


tributed to them as stockholders by General 
Motors. 

Du Pont, Christiana, and Delaware, on the 
one hand, and General Motors, on the other, 
were prohibited to have common officers, direc- 
tors, or employees. The former three were also 
restrained from nominating any person to be an 
officer or director of General Motors. 

Du Pont and General Motors were compelled 
to terminate, for as long as du Pont, Chris- 
tiana, or Delaware own any General Motors 
stock, any agreement between them which (1) 
requires General Motors to purchase from du 
Pont a specified percentage of its requirements 
of any product (with certain time provisos), or 
(2) grants to either concern exclusive patent 
rights, or grants to du Pont preferential rights 
to make or sell any chemical discovery of Gen- 
eral Motors. 

Du Pont, Christiana, and Delaware were re- 
strained, for the same period, from entering into 
any joint business venture with General Motors 
and from knowingly holding stock in any busi- 
ness enterprise in which General Motors. holds 
stock, The same restrictions were applied to 
General Motors. 

Du Pont was enjoined, again for the stock- 
holding period, from dealing with General 
Motors with respect to du Pont products on 
terms more favorable than those on which it is 
willing to deal with General Motors’ competi- 
tors. The same restriction was placed upon 
General Motors in its dealings with du Pont. 

Du Pont, Christiana, and Delaware, and their 
directors and officers, and the members of the 
families of their directors and officers who reside 
in the same household with them, were enjoined 
from exercising their voting rights in General 
Motors stock owned by them or allocable to 
them under the decree, and from attempting to 
influence anyone voting General Motors stock. 
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The vote on the General Motors shares owned 
by du Pont was ordered ‘‘passed through’’ to 
the stockholders of du Pont (subject to the pro- 
hibitions of the preceding paragraph), and the 
notification and proxy machinery necessary to 
effectuate this provision was outlined. Provi- 
sion was made for the appointment of a monitor 
of these voting procedures. 

A procedure was established whereby du Pont 
and Christiana might sell or otherwise dispose 
of their General Motors stock. 

Two separate provisions preserved the right 
of any party to apply to the court for modifica- 
tion of the decree in the event of a change of 
circumstances (such as the advent of legislative 
tax relief) and for further orders necessary for 
carrying out the judgment. 4 

Du Pont, Christiana, and Delaware were di- 
rected to obtain from their officers and direc- 
tors, and their families, written consents to be 
bound by the voting restrictions of the 
judgment. 

For the purpose of securing compliance with 
the judgment, the Department of Justice was 
authorized to conduct reasonable inspections of 
the records and interviews with the employees 
of du Pont, Christiana, and Delaware and to 
apply to the court for similar privileges as to 
General Motors upon a showing of good cause. 

tT See, e. g., United States v. Crescent Amuse- 
ment Co. [1944-1945 TRADE CASES { 57,316], 
323 U. S. 173, 185; International Salt Co. 
v. United States [1946-1947 TRADE CASES 
f 57,635], 332 U. S. 392, 400—401; Besser Mfg. 
Co. v. United States [1952 TRADE CASES 
1 67,280], 343 U. S. 444, 449450; International 
Boxing Club v. United States [1959 TRADE 
CASES { 69,231], 358 U. S. 242, 253. 
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equity and to mould each decree to the 
necessities of the particular case. Flexi- 
bility rather than rigidity has distinguished 
it. The qualities of mercy and practicality 
have made equity the instrument for nice 
adjustment and reconciliation between the 
public interest and private needs as well 
as between competing private claims. . . .” 


: If, indeed, equity’s characteristic flexibility 
is deeply rooted in history, the administra- 
tion of justice makes greater demands upon 
it now than ever before. As business trans- 
actions become increasingly complex, they 
multiply and complicate the issues presented 
to courts even in litigation of ordinary 
dimensions. How much more is this true 
of a suit of the magnitude and reach of the 
one before us, with inevitable impact far 
beyond the interests of the immediate 
parties. In such a case we need to be 
specially mindful that the purpose of equity 
jurisdiction is to adapt familiar principles 
of law to intricate, elusive, and unfamiliar 
facts. As one member of this Court recently 
put it: “Equity decrees are not like the 
packaged goods this machine age produces. 
They are uniform only in that they seek to 
do equity in a given case.” United Steel- 
workers of America v. United States, 361 
U. S. 39, 62, 71 (dissenting opinion) * 


The District Court was duty bound to 
exercise discretion—which means to weigh 
contending considerations and conflicting 
evidence as a matter of judgment—in fram- 
ing a decree to meet the needs of the case. 
It could not escape exercising discretion— 
that is, exercising its judgment within an 
area of allowable choice—which this Court 
committed to it. Discretion precludes whimsy 
or caprice. Discretion means the judicial 
discretion of a court of equity. Where pre- 
cedent or judicial tradition has established 
limitations on the chancellor’s range of 
choice, he must respect them. What limita- 
tions confined the court below? Considera- 
tion of the relevant authorities on the 
formulation of antitrust decrees becomes 
necessary. 
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First, what was open to consideration in 
the District Court? Its overriding concern 
had to be for the protection of the public 
interest. It was its duty to hear all the evi- 
dence bearing on that question and in any 
conflict with private interests decisively to 
resolve doubts in favor of the general wel- 
fare. The account of the District Court’s 
procedures, and of the considerations on 
which it reached its reflective conclusions, 
in Parts II and III of this opinion estab- 
lishes, I submit, that it fully conformed to 
this essential requirement. Although it con- 
sidered the Government’s case on the like- 
lihood of block voting of the votes of the 
General Motors shares passed through to 
Delaware and Christiana of doubtful strength, 
it sterilized those shares to prevent their 
being voted at all. Again, although it found 
no proof in the record to support the 
Government’s “naked suggestion” concern- 
ing the probability of future preferential 
trade relations between General Motors and 
du Pont, it constructed a set of prohibitions 
against such dealing between the two enter- 
prises. As already noted, the court fashioned 
its decree in deference to its conception of 
its “primary duty” to devise a judgment 
“that will effectively guard against the prob- 
ability of restraint or monopolization which 
the Supreme Court found to exist.” 177 F, 
Supp., at 13. 


Did the District Court fail in its duty be- 
cause it deemed relevant for consideration 
as one factor in striking the balance in- 
volved in its conclusion the consequences of 
divestiture to thousands upon thousands of 
blameless stockholders and other so-called 
private interests? The decisions of this Court 
gave full warrant to the District Court that 
it did not exceed its discretionary powers in 
doing so. The weighty words of United 
States v. American Tobacco Co., 221 U. S. 
106, 185, are apposite: 


“In considering the subject three 
dominant influences must guide our ac- 
tion: 1. The duty of giving complete and 
efficacious eftect to the prohibitions of the 


8In addition, see, for example, McClintock, 
Equity (2d ed. 1948), § 30: 

““A court of equity may frame its decree so as 
to protect to the greatest extent possible the 
conflicting interests of the parties; to accom- 
plish this it may require the performance of 
conditions, may experiment to determine how 
best to accomplish its purpose, and may use 
either the negative or the positive form of 
decree.”’ 
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Pomeroy, Equity Jurisprudence (5th ed. 1941), 
§ 109: 
“Equitable remedies . are distinguished 
by their flexibility, their unlimited variety, 
their adaptability to circumstances, and the nat- 
ural rules which govern their use. There is in 
fact no limit to their variety and application; 
the court of equity has the power of devising 
its remedy and shaping it so as to fit the chang- 
ing circumstances of every case and the complex 
relations of all the parties.” 
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statute; 2, the accomplishing of this re- 
sult with as little injury as possible to the 
interest of the general public; and, 3, a 
proper regard for the vast interests of 
private property which may have become 
vested in many persons as a result of 
the acquisition either by way of stock 
ownership or otherwise of interests in the 
stock or securities of the combination 
without any guilty knowledge or intent 
in any way to become actors or partici- 
pants in the wrongs which we find to have 
inspired and dominated the combination 
from the beginning. . . .” 


And in Standard Oil v. United States, 221 
U. S. 1, 78, the Court admonished that “the 
fact must not be overlooked that injury to 
the public by the prevention of an undue 
restraint on, or the monopolization of trade 
or commierce is the foundation upon which 
the prohibitions of the statute rest, and 
moreover that one of the fundamental pur- 
poses of the statute is to protect, not to 
destroy, rights of property.” The impor- 
tance of these considerations was reiterated 
in Continental Ins. Co. v. United States, 259 
U. S. 156, with the Government actively 
championing their propriety, and suggesting 
that “‘it seemed wise not to amputate any 
more than was necessary to secure the great 
policy of the Sherman law.’” 259 U. S., at 
169. In United States v. United Shoe Machin- 
ery Co., 247 U. S. 32, 46, the Court labeled 
dissolution a remedy “extreme, even in its 
mildest demands” and counseled “If there 
be need for this the difficulties of achieve- 
ment should not deter; but the difficulties 
may admonish against the need os, 
This holds for divestiture.’ 


This Court’s decisions leave no doubt that 
it was proper for the District Court to 
attend to the likelihood of danger to the 
public welfare that might arise from the 
serious adverse market consequences of 
divestiture and to the likelihood of extensive 
loss to innocent investors through both 
market decline and tax levy. It is appar- 
rent that the Department of Justice recog- 
nized the relevance of the tax impact. In a 
statement on proposed legislation to allevi- 
ate the tax burden of divestiture decrees; 
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Robert A. Bicks, then Acting Assistant 
Attorney General in charge of the Antitrust 
Division of the Justice Department, said: 


“Bear in mind, the 1890 Sherman and 
the 1914 Clayton Acts, the basic antitrust 
statutes, became law before the income 
tax was a reality. And the landmark 
antitrust cases—dissolving illegal trusts 
and monopolies via divestiture—were 
largely a product of an era marked by 
no income tax or much lower tax rates. 
Indeed, there is real basis for concluding 
that some bench-mark antitrust divesti- 
ture cases . . . might well not have been 
decreed had today’s tax rates prevailed.” 
Bicks, Statement on H. R. 7361 and 
H. R. 8126 before the House Committee 
on Ways and Means, July 20, 1959, 4 
Antitrust Bulletin 557 (1959). 


It is obvious from the context of these 
remarks that their immediate objective was 
to smooth the way toward obtaining divesti- 
ture in this very case.” 


In a case such as du Pont, in which the 
challenged transactions occurred approxi- 
mately thirty years prior to the initiation 
of suit, the force of these considerations is 
greatly enhanced. The relationship between 
General Motors and du Pont stood uncon- 
demned by the Government through suc- 
cessive administrations throughout that 
period. This is not remotely to hint any 
form of estoppel against resort to divesti- 
ture as relief for the illegality, however 
belatedly established, were it otherwise the 
required means for correction of past mis- 
conduct or its future avoidance. I do main- 
tain that, as this Court has recognized, it 
was altogether proper for the District Court 
—even incumbent upon it—to take “account 
of what was done during that time—the 
many millions of dollars spent, the develop- 
ments made, and the enterprises under- 
taken, the investments by the public that 
have been invited and are not to be ignored.” 
United States v. United States Steel Corp., 251 
U.S. 417, 453. 


In short, the factors that influenced the 
District Court were fit considerations for 
judicial scrutiny. But we still have to in- 
quire what criteria were open to the District 


® See also United States v. Terminal R. Assn., 
224 U. S. 383; United States v. American Can 
Co., 234 F. 1019; United States v. Great Lakes 
Towing Co., 208 F. 733, 217 F. 656. 

12The Bicks statement itself makes re 
peated reference to the pending du Pont case. 
See 4 Antitrust Bulletin, at 561, n. 7, n. 8, 
567, n. 13. And the Committee Report and 
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Hearings recur again and again to the serious 
tax problem engendered by the case. See 
H. R. Rep. No. 1128, 86th Cong., 1st Sess.; 
Hearings on H. R. 8126 before the House Com- 
mittee on Ways and Means, 86th Cong., ist 
Sess.; Hearings on S. 200 before the Senate 
Committee on Finance, 86th Cong., 1st Sess. 
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Court for appraising the relevant variables 
and how that court’s determinations are to 
be reviewed by this Court. 


The very foundation for judgment in 
reviewing a District Court’s decree in a 
case like this is the inherent nature of its 
task in adjudicating claims arising under 
the antitrust laws. The sweeping generality 
of the antitrust laws differentiates them 
from ordinary statutes. “As a charter of 
freedom,’ wrote Mr. Chief Justice Hughes 
for the Court, “the [Sherman] Act has a 
generality and adaptability comparable to 
that found to be desirable in constitutional 
provisions.” Appalachian Coals, Inc. v. United 
States [1932-1939 Trane Cases J 55,025], 288 
U. S. 344, 359-360. This is no less true of 
the Clayton Act’s prohibition “where the 
effect may be to substantially lessen 
competition.” Correspondingly broad is the 
area within which a District Court must 
move to fit the remedy to the range of the 
outlawry. Far-reaching responsibility is 
vested in the court charged with fashioning 
a decree and the decree it fashions must be 
judged on review in light of this responsi- 
bility. 

“In the antitrust field the courts have 
been accorded, by common consent, an 
authority they have in no other branch 
of enacted law. They would not 
have been given, or allowed to keep, such 
authority in the anti-trust field, and they 
would not so freely have altered from 
time to time the interpretation of its sub- 
stantive provisions, if courts were in the 
habit of proceeding with the surgical 
ruthlessness that might commend itself 
to those seeking absolute assurance that 
there will be workable competition, and 
to those aiming at immediate realization 
of the social, political, and economic 
advantages of dispersal of power.” 


United States v. Shoe Machinery Corp. [1953 
TRADE CASES J 67,436], 110 F. Supp. 295, 348 
(a decision affirmed by this Court without 
opinion, 347 U.S. 521). 


Partly on the basis of these views, the 
Attorney General’s National Committee to 
Study the Antitrust Laws recommended 
that divestiture “not be decreed as a pen- 
alty,” that it “not be invoked where less 
drastic remedies will accomplish the pur- 
pose of the litigation,” and that possible 
disruption of industry and markets as well 
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as effect on the public, investors, customers, 
and employees be taken into account, Re- 
port of the Attorney General’s National 
Committee to Study the Antitrust Laws 
(1955), pp. 355-356. This statement fairly 
reflects the views of this Court, to the 
effect that a decree must not “impose pen-' 
alties in the guise of preventing future vio- 
lations,” Hartford-Empire Co. v. United States 
[1944-1945 Trane Cases ¥ 57,319], 323 U. S. 
386, 409; that the least harsh of available 
measures should be adopted when the Court 
is satisfied that they will be effective, e. g., 
Timken Roller Bearing Co. v. United States 
[1950-1951 Trape Cases { 62,837], 341 U. S. 
593, 603; and that injunctive relief may well 
be an adequate sanction against continued 
wrongdoing, id., at 604, and Standard Oil Co. 
v. Umited States, 221 U. S. 1, 77. Add to 
this that we have recognized a sound basis 
in reason for distinguishing palpably illegal 
activity from conduct that was arguably 
permissible, and for dealing with the latter 
less severely than the former. See Federal 
Trade Comm’n v. National Lead Co., 352 
U. S. 419, 429; United States v. United 
States Gypsum Co. [1950-1951 TrapEe Cases 
J] 62,729], 340 U. S. 76, 89-90. 


The principles thus pronounced by this 
Court were duly heeded by the District 
Court. The salient feature of its attitude 
was its disposition to favor the Govern- 
ment’s claims on behalf of the public in- 
terest. It even rejected the defendants’ 
argument, based on National Lead and 
Gypsum, supra,” that it should take into ac- 
count that the question whether the acqui- 
sition violated the law was, to say the least, 
reasonably in doubt, and that therefore no 
blame should be imputed to the officers 
and directors of the defendants. “The 
Court . . . approaches the problem on the 
assumption that the appropriate relief is 
that which is necessary to eliminate the 
effects of the acquisition offensive to the 
statute, notwithstanding that the acquisi- 
tion might reasonably have been believed 


to be permissible when made.” 177 F. 
Supp., at 14. 
The Government urges, however, that 


divestiture is, if not the required relief, at 
least the normal and ordinary relief in 
stock acquisition cases. The contention is 
that, as the safest remedy, i. ¢., the surest 


nn ee EE Ea In 


11 And see United States v. United Shoe Ma- 
chinery Corp. [1953 TRADE CASES f 67,436], 
110 F. Supp. 295, 348. 
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of anticompetitive results, divestiture is, and 
has been considered to be, the preferred 
relief for all save a few exceptional cases. 
Support for this view is drawn from a long 
line of cases in which divestiture has been 
decreed. The contention calls for detailed 
scrutiny. 

The objectives of divestiture were thus 
stated in Schine Chain Theatres, Inc. v. 
United States [1948-1949 TrapE CASES 
7 62,245], 334 U. S. 110, 128-129: 


“Divestiture or dissolution must take 
account of the present and future condi- 
tions in the particular industry as well as 
past violations. It serves several func- 
tions: (1) It puts an end to the combina- 
tion or conspiracy when that is itself the 
violation. (2) It deprives the antitrust 
defendants of the benefits of their con- 
spiracy. (3) It is designed to break, up 
or render impotent the monopoly power 
which violates the Act... .”” 


This tripartite formulation summarizes 
the considerations that have guided this 
Court’s rulings on divestiture. In Standard 
Oil Co. v. United States, 221 U. S. 1, the 
source of modern antitrust law, the defend- 
ants were charged with combination and 
conspiracy to restrain trade in and monop- 
olize interstate and foreign commerce in 
pertroleum products, in violation of §§ 1 
and 2 of the Sherman Act. The lower 
court found both provisions offended by a 
combination of seven individual defendants 
and thirty-eight corporate defendants to 
lodge in the Standard Oil Co. of New 
Jersey substantial stock ownership of and 
control over many subsidiary corporations 
in the petroleum industry and to cause 
Standard Oil to manage their affairs as to 
throttle competition, findings sustained here, 
Coming to the problem of remedy, while 
acknowledging that “ordinarily” injunctive 
relief would be adequate to restrain repeti- 
tion of the illegal activity, the Court found 
that the situation presented by the Stand- 
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ard Oil aggrandizement called for stiffer 
measures: “But in a case like this, where 
the condition which has been brought about 
in violation of the statute, im and of itself, 
is not only a continued attempt to monop- 
olize, but also a monopolization, the duty 
to enforce the statute requires the applica- 
tion of broader and more controlling reme- 
dies,’ 221 U. S., at 77. (Emphasis added.) 
Recognition of this need—that intercor- 
porate connections call for severance when 
persistence of the relationship in itself 
would constitute a violation of the antitrust 
laws—has been steadfastly adhered to. 
“Dissolution of the combination will be 
ordered where the creation of the combina- 
tion is itself the violation.” Umited States 
v. Crescent Amusement Co., 323 U. S. 173, 
189. It has been the controlling factor in 
the majority of the divestiture decrees in 
the intervening years, since most situations 
before the Court have similarly demanded 
this relief.” 


The second element of the Schine ra- 
tionale—depriving antitrust defendants “of 
the benefits of their conspiracy’—is equally 
well established. United States v. Crescent 
Amusement Co. [1944-1945 TRADE CASES 
1 57,316], 323 U. S. 173, was a Sherman 
Act suit in which certain motion picture 
exhibitors were found to have used their 
combined buying power to obtain terms 
more favorable than those received by their 
independent competitors in licensing films, 
whereby independents were driven from the 
field and a monopoly in theater operation 
developed in many towns. Each corporate 
exhibitor was required to divest itself of 
its interest in any other corporate defend- 
ant or its affiliates. 


“Those who violate the Act may not 
reap the benefits of their violations and 
avoid an undoing of their unlawful proj- 
ect on the plea of hardship or incon- 
venience. That principle is adequate here 
to justify divestiture of all interest in 


” For a similar statement see United States v. 
Minnesota Mining & Mfg. Co., 96 F. Supp. 
356, 357. 

“‘In general the object of the remedies under 
the antitrust laws is to prevent the continuance 
of wrongful conduct, and to deprive the wrong- 
doers of the fruits of their unlawful conduct, 
and to prevent the creation anew of restraint 
forbidden by law... .’’ 

In the Crescent case, 323 U. S., at 189, the 
Court placed in this category Northern Securi- 
ties Co. v. United States, 193 U. S. 197; 
Standard Oil Co. v. United States, 221 U. S. 1: 
United States v. American Tobacco Co., 221 
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U. S. 106; United States v. Union Pacific R. 
Co., 226 U. S. 61; United States v. Reading Co., 
253 U. S. 26; United States v. Lehigh Valley R. 
Co., 254 U. S. 255; and United States v. Southern 
Pacific Co., 259 U. S. 214. Our survey of these 
cases sustains this classification. To this list 
may be added International Boxing Club v. 
United States [1959 TRADE CASES { 69,231], 
358 U. S. 242, in which the Court accepted the 
District Court’s finding that ‘‘ ‘the great evil’ ”’ 
in the case ‘‘ ‘was the combination that Wirtz 
and Norris caused and created by joining up 
with Madison Square Garden.’’’ 358 U. S., 
at 256. 
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some of the affiliates since their acquisi- 
tion was part of the fruits of the con- 
SPitaCVvecee Slo gus Semats 1SOse 


The third Schine objective of divestiture 
was “to break up or render impotent the 
monopoly power which violates the Act.” 
The role of divestiture in meeting this need 
was spelled out in the Crescent case: 


“Common control was one of the instru- 
ments in bringing about unity of purpose 
and unity of action and in making the 
conspiracy effective. If that affiliation 
continues, there will be tempting oppor- 
tunity for these exhibitors to continue to 
act in combination against the independ- 
ents. The proclivity in the past to use 
that afhliation for an unlawful end war- 
rants effective assurance that no such 
opportunity will be available in the fu- 
tute wae S26 U-eS at 1892190) 


These, then, are the justifiable bases for 
compelling divestiture. They explain and 
define the authorities on which the Govern- 
ment relies. Do they, or any of them, in- 
validate the District Court’s refusal to 
decree divestiture in the circumstances of 
this case and justify this Court in over- 
ruling that court’s exercise of discretion in 
finding divestiture uncalled for? 


The notion that the very existence of an 
interest by du Pont in the stock of General 
Motors constitutes a violation of the Act 
need not detain us. It cannot be questioned 
that, as the Court’s opinion on the merits 
in this case makes clear, the violation con- 
demned is the effect of the stockholding 
on competition, not the stockholding as 
such.” To be sure, this illegal tendency to 
lessen competition may be ended by ter- 
minating any intercorporate relationship. But 
just as surely the unlawfulness of the ten- 
dentious stockholding may be ended by 
preventing its harmful consequences. 


Nor is divestiture required as a means of 
depriving the defendant of the fruits of its 
violation. While du Pont’s interest in Gen- 


14 See additionally, International Boxing Club 
v. United States [1959 TRADE CASES f 69,231], 
358 U.S. 242, 253. 

15 This construction of the statute had long 
been settled. See International Shoe Co. v. 
Federal Trade Comm’n, 280 U. S. 291, 297-298. 

“Section 7 of the Clayton Act, as its terms 
and the nature of the remedy prescribed plainly 
suggest, was intended for the protection of the 
public against the evils which were supposed to 
flow from the undue lessening of competition. 
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eral Motors might serve as a tool for the 
accomplishment of antitrust violations, it is 
certainly not the fruit of any such violation. 
The fruit—the benefit—of a violation of §7 
is the unfair competitive position of one 
corporation through its stock interest in 
another. Effective termination of this com- 
petitive advantage was precisely the design 
of the elaborate injunctive provisions devised 
by the District Court. 


The final desideratum—vitiating a mo- 
nopoly power—is not literally applicable to 
the du Pont situation, since the District 
Court dismissed the monopoly charge under 
the Sherman Act and this Court refused to 
review the dismissal. 353 U. S., at 588, n. 
5. But even if this criterion were carried 
over into a Clayton Act setting to enforce 
the desirability of avoiding every poten- 
tiality of monopoly power, there is no 
compulsion to decree divestiture. Such 
argumentative power does not preclude re- 
straints, by injunctive relief, that render it 
‘Smpotent,” to use the language of the 
Schine case. Nor is there in the record 
before us any basis in fact for the fears 
that have evoked the application of this 
principle in previous divestiture cases. There 
is no finding in this case, as there were in 
Crescent and Schine, of a deliberate con- 
spiracy aimed at the destruction of compe- 
tition. We cannot point in this case, as we 
have on occasion in the past, to any blatantly 
anticompetitive scheme. See e. g., United 
States v. Reading Co., 253 U. S. 26, 59. In- 
stead we have only the finding that “there 
is a reasonable probability that the acqui- 
sition is likely to result in the condemned 
restraints,” 353 U. S., at 607, 7. ¢., to restrain 
commerce. Moreover, the Court explicitly 
ruled executive misconduct out of the case 
—“without any design to overreach anyone, 
including du Pont’s competitors.” 353 U. S., 
at 607. 


Even in the Crescent case, the Court voiced 
its concern for the future only by way of 


“Mere acquisition by one corporation of the 
stock of a competitor, even though it result 
in some lessening of competition, is not for- 
bidden; the act deals only with such acquisi- 
tions as probably will result in lessening 
competition to a substantial degree . . . that is 
to say, to such a degree as will injuriously 
affect the public. ...” 
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support for its conclusion that the District 
Court’s severance of the defendants could 
not be reversed for abuse of discretion. 323 
U. S., at 190. The Court sustained, rather 
than overturned, the lower court’s judg- 
ment. To infer that the Court wauld have 
found an abuse of discretion had the District 
Court in Crescent limited itself to a decree 
of injunctive relief is an unwarranted as- 
sumption. But the Government in effect 
draws such an inference for the purpose of 
this case, even though the facts of du Pont’s 
violation do not faintly resemble the offense 
of the movie exhibitors in Crescent. When 
the powerful interests of James J. Hill and 
J. Pierpont Morgan coalesce to place in one 
controlling parent the stock of the Great 
Northern and Northern Pacific Railways, 
Northern Securities Co. v. Umted States, 193 
U. S. 197; when the Standard Oil Co. or 
the American Tobacco Co. obtain monopoly 
positions in their vast industrial empires, see 
Standard Oil Co. v. United States, 221 U. S. 
1, and United States v. American Tobacco Co., 
221 U. S. 106; when the rail carriers con- 
trolling the means of transportation of 
anthracite coal combine to destroy a poten- 
tial competitor, United States v. Reading Co., 
226 U. S. 324, the facts demand the major 
surgery of diyestiture—destruction of the 
offending combinations. But to hold that 
the treatment of these conscious conspiracies 
to restrain trade and to achieve monopoly 
power is compelling precedent for deter- 
mining the relief necessary and appropriate 
to remedy the only wrong judicially found 
by this Court under § 7, is to treat situations 
flagrantly different as though they were the 
same. Surely there is merit to the notion of 
shaping the punishment to fit the crime, 
even beyond the precincts of the Mikado’s 
palace. 


The grounds thus canvassed furnish the 
relevant considerations for this Court’s re- 
view of the District Court’s decree. The 
obvious must be restated. We do not sit to 
draft antitrust decrees de novo. This is a 
court of appeal, not a trial court. We do 
not see the witnesses, sift the evidence in 
detail, or appraise the course of extended 
argument, session after session, day after 
day. (A review of Part III of this opinion 
abundantly shows the extent to which the 
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District Court’s appraisal of the credibility 
of witnesses, analysis of expert testimony, 
and reconciliation of the claims of counsel 
entered into the painstaking process that 
led to the court’s: views on complicated 
issues and ultimately to the formulation of 
its decree.) In short, this Court does not 
partake of the procedure and is not charged 
with the responsibility demanded of the 
court entrusted with the task of devising 
the details of a decree appropriate for the 
governance of a vastly complicated situa- 
tion arising out of unique circumstances. 
By its nature, this Court, as an appellate 
tribunal, lacks the means—the procedural 
facilities—to evolve a decree in a case like 
this. For these reasons this Court sent this 
case back to the District Court, quoting in 
part (353 U. S., at 608), without specific 
limitation, the comprehensively general guide- 
lines of an earlier case: 


“The framing of decrees should take 
place in the District rather than in Ap- 
pellate Courts. They are invested with 
large discretion to model their judgments 
to fit the exigencies of the particular case.” 
International Salt Co. v. Umited States 
[1946-1947 TrapeE Cases [57,635], 332 
U. S. 392, 400.* 


To tell a trial judge that he has discretion 
in certain matters is to tell him that there is 
a range of choices available to him. It is 
to tell him that the responsibility is his, and 
that he will not be reversed except for 
straying outside the permissible range of 
choice, 1.e., for abuse of discretion. See, e.g., 
United States v. Crescent Amusement Co. 
[1944-1945 Trane Cases § 57,316], 332 U. S. 
173, 189; Timken Roller Bearing Co. v. United 
States [1950-1951 Trape Cases { 62,837], 341 
U. S. 593, 600-601. In sustaining the judg- 
ment in Lorain Journal Co. v. United States 
[1950-1951 TrapE CasEs { 62,957], 342 U. S. 
143, 156, the Court stated its standard for 
upholding the trial court’s decree as simply 
that “The decree. 1s reasonably consistent with 
the requirements of the case and remains 
within the control of the court below.’ (Italic 
in the original.) Certainly we ought not 
to reverse the carefully wrought results of 
a conscientious trial judge without a show- 
ing amounting almost to a demonstration 
that he exceeded the fair limits of judicial 


16 To the same effect, see Associated Press v. 
United States [19441945 TRADE CASES 
{ 57,384], 326 U. S. 1; Lorain Journal v. United 
States, 342 U. S. 143; International Boxing Club 
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v. United States [1959 TRADE CASES ] 69,231], 
358 U. S. 242; Maryland & Virginia Milk Pro- 
ducers Assn. v. United States [1960 TRADE 
CASES { 69,694], 362 U. S. 458. 


© 1961, Commerce Clearing House, Inc. 


Number 185—111 
6-9-61 


choice which this Court explicitly reposed 
in him.” 


When a district judge has failed to accord 
parties an adequate hearing or has been 
otherwise wanting in the administration of 
fair procedure, there is the best of reasons 
for this Court to secure for them the full 
measure of judicial consideration which 
they are owed but failed to receive. But 
when, as in this case, the comprehensive- 
ness of the hearing, the full consideration 
of the issues, both through evidence and 
argument, the evident diligence and search- 
ing competence of the judge—reflected 
throughout the long hearing—and his care 
in expounding the reasons for his judgment 
demonstrate a deep awareness of the duty 
with which this Court charged him without 
any restrictions on his task except that he 
was entrusted “with large discretion,” re- 
versal of the lower court’s result can be 
justified only by a showing of patent mis- 
conception of governing law or want of 
conscientious regard for ‘“‘the exigencies of 
the particular case.” When judged by the 
relevant decisions and pronouncements of 
this Court, such legal defects or inade- 
quacies are impressively disproved by this 
record. 


It may be suggested that however faith- 
fully the trial court abided by the other 
teachings of this Court, it forgot one, 
namely “that relief, to be effective, must go 
beyond the narrow limits of the proven vio- 
lation.” United States v. United States Gyp- 
sum Co, [1950-195t TrapE Cases { 62,729], 
340 U. S. 76, 90. See International Salt Co. 
v. United States [1946-1947 TrapvE CASES 


17The Court should not allow itself to be 
led to a contrary conclusion by the language of 
United States v. United States Gypsum Co. 
[1950-1951 TRADE CASES { 62,729], 340 U. S. 
76, or Hartford-Empire Co. v. United States 
[1944-1945 TRADE CASES { 57,319], 324 U. S. 
570. The Gypsum case says only that the Dis- 
trict Court’s conclusions should not be subject 
to reversal merely for gross abuse of discretion, 
and that this Court must intervene when the 
provisions of the decree are ‘“Inappropriate.”’ 
I could not agree more, either with these views 
or with those expressed in the remarks that 
formed their preface: 
“The determination of the scope of the de- 
cree to accomplish its purpose is peculiarly the 
responsibility of the trial court. Its oppor- 
tunity to know the record and to appraise the 
need for prohibitions or affirmative actions nor- 
mally exceeds that of any reviewing court.’’ 340 
U. S., at 89. : 

In Hartford-Empire the opinion of the Court 
says “‘it is unthinkable that Congress has en- 
trusted the enforcement of a statute of such 
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7 57,635], 332 U. S. 392, 400. This principle 
is important but it carries no warrant for 
reversal in this case. It has already been 
pointed out that the District Court spe- 
cifically applied this principle in significant 
provisions of its decree. This Court found 
a danger of restraint of trade only in the 
market for automobile fabrics and finishes. 
The District Court nevertheless extended 
the injunctive provisions of its decree to all 
trade relations between du Pont and Gen- 
eral Motors, regardless of the products in- 
volved. This Court proceeded on the 
assumption that the officers and directors 
of the companies had acted honorably and 
in the best interests of their respective cor- 
porations. Yet the District Court, respon- 
sive to the Government’s urging, though 
without substantial evidence in the record, 
chose to sterilize the voting power not only 
of du Pont’s officers and directors, but also 
of a major block of its large shareholders, 
the shareholders of Christiana and Dela- 
ware. In fact, the District Court exceeded 
the Government’s requests in several sub- 
stantial respects. This is true with respect 
to the injunction against cooperative and 
preferential business practices between du 
Pont and General Motors,* the prohibition 
against interlocking corporate personnel,” 
and the detail of the retention of jurisdiction 
and reopening clauses.” 


Moreover, the principle of extending re- 
lief beyond the narrow limits of the violation 
has an important limiting corollary. The 
trial court is not authorized to order relief 
which it is without findings to support. “A 
full exploration of facts is usually necessary 


far-reaching importance to the judgment of a 
single judge, without review of the relief 
granted or denied by him.”’ 324 U. S., at 571. 
These words, if given the reading they seem 
most readily to bear, are certainly unobjec- 
tionable, for our power to review the antitrust 
relief determinations of trial judges is not in 
doubt. If this language is to be read to au- 
thorize de novo consideration here of all the 
details of a lower court’s decree, then it marks 
a real aberration in this branch of the law. 
Whatever respect such a view might once have 
deserved, it deserves none now, for our recent 
decisions have uniformly adopted the principle 
of appellate deference to trial court discretion. 
See cases cited in notes 7 and 16, supra. 

33 Compare the Government’s proposed Arti- 
cle IX with Section V of the final judgment. 

12 Compare the Government’s proposed Arti- 
cle X with Section IV of the final judgment. 

2 Compare the Government’s proposed Article 
XIII with Sections IX and XII of the final 
judgment. 
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in order properly to draw such a decree.” 
Associated Press v. United States [1944-1945 
TRADE CASES ¥ 57,384], 326 U. S. 1, 22. This 
Court has unhesitatingly reversed remedial 
action by the lower courts, both for and 
against the Government, when wanting in 
supporting findings. See Hartford-Empire 
Co. v. United States [1944-1945 TRADE CASES 
1 57,319], 323 U. S. 386, 418; Schine Cham 
Theatres, Inc. v. Umited States [1948-1949 
TRavE CAsEs {[ 62,245], 334 U. S. 110; Umted 
States v. Paramount Pictures [1948-1949 
TravE CASEs | 62,244], 334 U. S. 131, 170-174; 
Hughes v. United States {1952 Trape CASES 
7 67,213], 342 U. S. 353, 357-358. But if 
findings on questions of fact, or mixed ques- 
tions of law and fact, are essential to the 
formulation of a decree, it becomes virtually 
impossible to develop a basis for a divesti- 
ture order at this stage on this record. The 
District Court found that once all of du 
Pont’s ties to General Motors, save its 
stock interest, were severed the record is 
barren of justification for an inference of 
reasonable probability of restraint of trade. 
Conversely, it found that the tax and market 
consequences of divestiture would be so 
onerous that, in the absence of any serious 
anticompetitive danger, it would have con- 


stituted an abuse of discretion to enter such. 


a decree. These conclusions were based in 
significant measure on the firsthand factual 
analysis that only a trial judge is in a posi- 
tion to make. For the Court to require 
divestiture, thereby overturning a trial court 
judgment founded on an appraisal of volu- 
minous conflicting evidence and opinion, is 
in effect to displace the trial court’s function 
as a fact-finder. 


The Government suggests that possibly, 
in “exceptional” cases, some remedy other 
than divestiture may suffice, but that this 1s 
not the “exceptional” case. If this 1s not 
an “exceptional” case, what would be? Is 
it really tenable to regard this an ordinary, 
a conventional, a run-of-the-mill case? 


Du Pont began to acquire General Motors 
stock while World War I was still in 
progress. It owned that stock openly for 
three decades before this suit was instituted 
to challenge the validity of the acquisition. 
During that period the number of General 
Motors and du Pont stockholders expanded 
from a few thousand to many hundreds of 
thousands. The value of the General 
Motors stock greatly increased. The tax 
laws were substantially changed. The Dis- 
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trict Court has fashioned a closely knit net- 
work of provisions to prevent preferential 
dealings between General Motors and du 
Pont. So certain was it that divestiture 
would, on the basis of its findings, work 
great and unjustifiable loss on wholly in- 
nocent investors, that it considered a divesti- 
ture order beyond its discretionary power. 
The precedents of this Court to which the 
District Court could look for guidance in 
the discharge of its duty permitted, at the 
least, the inferences (1) that the framing of 
the decree lay within its discretion, (2) that 


within the scope of that discretion it was 


free to consider all relevant consequences, 
both public and private, of the plans pro- 
posed, (3) that it was under no compulsion 
to order divestiture, (4) that there was 
ample reason to avoid a harsh remedy if it 
were to conclude that a less severe one 
would be effective, (5) that both the facts 
and the formulated reasoning of prior di- 
vestiture cases made them distinguishable 
from the du Pont problem, and (6) that 
unless the District Court abused its discre- 
tion by disregarding this Court’s guides for 
its decision, its judgment would stand on 
review. In the face of all this, it is indeed 
exceptional” for this Court to upset the 
lower court’s judgment that its decree met 
ae needs established in the proceeding be- 
ore it. 


The essential appeal of the Government’s 
position lies in its excitation of fear of any 
intercorporate relationship between two such 
colossi as du 'Pont and General Motors. It 
is easy to calm this fear by a requirement 
of divestiture. Insofar as the Court yields 
to that fear, it is strange, indeed, that this 
was not obvious to the Court when it found 
the illegality for which it directed the Dis- 
trict Court to evolve a corrective remedy. 
Such a limitation on the discretionary de- 
cree-fashioning power, upon full hearing in 
the District Court, certainly could not have 
been in this Court’s mind when it remitted 
that function to the District Court, other- 
wise it would have spoken its mind and not 
left it all to the “large discretion” of the 
court. In any event it requires prophetic 
confidence to conclude that that decree is 
so obviously inadequate as to require re- 
versal before it can be tried in practice. 
Neither the record when the case was first 
here nor the facts adduced at the hearing 
on molding the decree give warrant for this 
Court to set aside the trial court’s finding 
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on the improbability of future restraint of 
trade in view of the safeguarding terms of 
the decree. If the Court were to allow the 
District Court’s maturely considered scheme 
for protecting the dominant public interest 
with less than “surgical ruthlessness” to 
proceed, time might show that the relief 
granted by the District Court was well 
based, and that this Court’s willingness to 
give it a try properly averted reasonably 
founded fear of serious economic dislocation. 


Reversal by way of commanding divesti- 
ture is a “judgment from _ speculation,” 
carrying with it irreversible consequences, 
whereas the District Court’s decree leaves 
the door open for “judgment from experi- 
ence,” Tanner v. Little, 240 U. S. 369, 386, 
under its clauses retaining jurisdiction to 
modify the judgment in the light of changed 
circumstances. Resort to such safety valve 
clauses is an established practice in review 
of antitrust remedies, for they allow the 
courts to act on the basis of informed 
hindsight rather than treacherous conjec- 
ture. In International Salt Co. v. United 
States [1946-1947 Trape Cases 57,635], 332 
U. S. 392, 401, the Court enunciated this 
principle in language pertinent here: 


“The District Court has retained juris- 
diction, by the terms of its judgment, for 
the purpose of ‘enabling any of the parties 

. to apply to the court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this judgment’ 
and ‘for the amendment, modifications or 
termination of any of the provisions. .. . 
We think it would not be good judicial 
administration to strike paragraph VI 
from the judgment to meet a hypothetical 
situation when the District Court has 
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purposely left the way open to remedy 
any such situations if and when the need 
arises. The factual basis of the claim for 
modification should appear in evidentiary 
form before the District Court rather than 
in the argumentative form in which it is 
before us... .” 


The wisdom of this policy is reflected in 
many of our decisions.“ Why should it not 
guide the Court’s decision in this case? 
The Government’s presentation boils down 
to an unsubstantiated assertion that any tie 
between du Pont and General Motors 
gravely jeopardizes the play of competitive 
forces. When we are asked to assume this, 
we are asked to assume that even after a 
decree fashioned with the circumspection 
with which this was, a “reasonable proba- 
bility” exists that the defendants will, in a 
wholly undefined way, combine to violate 
the antitrust laws. We are asked, in es- 
sence, to enter Alice’s Wonderland where 
proof is unnecessary and the governing rule 
of law is “Sentence first, verdict after.” 


The District Court here concluded that 
the relief it devised would dispel all poten- 
tial restraints upon free competition as 
effectively as would divestiture, while di- 
vestiture was likely to cause serious eco- 
nomic disturbance unwarranted by a need 
for that remedy. Neither in its procedures 
nor in its consideration of the data pre- 
sented to it did the court fail to discharge 
the obligations placed upon it by the deci- 
sions of this Court and by the only instruc- 
tion—to exercise “large discretion”—given 
it by the Court in this case. In no way did 
the District Court abuse the discretion en- 
trusted to it. Its judgment should therefore 
be affirmed. 


[70,018] Eli Lilly and Co. v. Sav-On-Drugs, Inc., et al. 
In the Supreme Court of the United States. No, 203. October Term, 1960. May 22, 
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On appeal from Supreme Court of the State of New Jersey. 


New Jersey Fair Trade Act 


Enforcement by Out of State Corporation—Necessity for Qualification—Doing Busi- 
ness Locally.—A foreign corporation was properly barred, under the New Jersey Corpo- 
ration Act, from using the New Jersey courts to enforce fair trade prices against a 


2See Associated Press v. United States 
[1944-1945 TRADE CASES { 57,384], 326 Uv. S: 
1. 22-23; Timken Roller Bearing Co. v. United 
States [1950-1951 TRADE CASES { 62,837], 341 
U. S. 593, 604 (opinion of Mr. Justice Reed); 
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Lorain Journal Co. v. United States [1950-1951 
TRADE CASES { 62,957], 342 U. S. 143, 157; 
Maryland & Virginia Milk Producers Assn. v. 
United States [1960 TRADE CASES { 69,694], 
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Eli Lilly and ‘Co. v. Sav-On-Drugs, Inc. 
nonsigner. The corporation, although engaged in interstate commerce, was also doing 
business within the state through activities of its “detail men” in soliciting pharmacies, 
hospitals and physicians to make purchases through its wholesale distributors in the 
state. The provision of the (Corporation Act which precludes access to the courts in such 
circumstances unless the foreign corporation registers and obtains a certificate of authority 


is constitutional. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3330. 
For the appellant: Everett I. Willis, New York, N. Y., Joseph H. Stamler and Melvin 


P. Antell, Newark, N. J. 


For the appellee: Vincent P. Biunno and Warren E, Dunn, Newark, N. J., Samuel 
M. Lane and ‘Claus Motulsky, New York, N. Y. 


Affirming 1960 Trade Cases { 69,645. 


Mr. Justice Brack delivered the opinion 
of the Court [In full text]: The appellant 
Eli Lilly and Company, an Indiana corpora- 
tion dealing in pharmaceutical products, 
brought this action in a New Jersey state 
court to enjoin the appellee Sav-On-Drugs, 
Inc., a New Jersey corporation, from selling 
Lilly’s products in New Jersey at prices 
lower than those fixed in minimum retail 
price contracts into which Lilly had entered 
with a number of New Jersey drug retailers. 
Sav-On had itself signed no such contract 
but, under the New Jersey Fair Trade Act, 
prices so established become obligatory 
upon nonsigning retailers who have notice 
that the manufacturer has made these con- 
tracts with other retailers.. Sav-On moved 
to dismiss this complaint under a New 
Jersey statute that denies a foreign corpora- 
tion transacting business in the State the 
right to bring any action in New Jersey 
upon any contract made there unless and 
until it files with the New Jersey Secretary 
of State a copy of its charter together with 
a limited amount of mformation about its 
operations” and obtains from him a cer- 
tificate authorizing it to do business in the 
State? 


Lilly opposed the motion to dismiss, urg- 
ing that its business in New Jersey was 
entirely in interstate commerce and arguing, 
upon that ground, that the attempt to require 
it to file the necessary information and ob- 
tain a certificate for its New Jersey business 


1N. J. Rev. Stat. 56:46. The legality of 
such arrangements insofar as the antitrust laws 
are concerned was provided for by the Mcguire 
Act, 66 Stat. 632, 15 U.S. C. § 45(a). 

2 The information required is: (1) the amount 
of the corporation’s authorized capital stock; 
(2) the amount of stock actually issued by the 
corporation; (3) the character of the business 
which the corporation intends to transact in 
New Jersey; (4). the principal office of the cor- 


| 70,018 


was forbidden’ by the ‘Commerce Clause of 
the Federal Constitution. Both parties of- 
fered evidence to the Court in the nature of 
affidavits as to the extent and kind of busi- 
ness done by Lilly with New Jersey com- 
panies and people. On this evidence, the 
trial court made findings of fact and granted 
Sav-On’s motion to dismiss, stating as its 
ground that “the conclusion is inescapable 
that the plaintiff [Lilly] was in fact doing 
business in this State at the time of the 
acts complained of and was required to, 
but did not, comply with the provisions of 
the Corporation Act.’’* On appeal to the 
Supreme Court of New Jersey, this consti- 
tutional attack was renewed and the State 
Attorney General was permitted to intervene 
as a party-defendant to defend the validity 
of the statute. The State Supreme Court 
then affirmed the judgment upholding the 
statute, relying entirely upon the opinion of 
the trial court." We noted probable jurisdic- 
tion to consider Lilly’s contention that the 
constitutional question was improperly de- 
cided by the state courts.® 


[Nature and Extent of Intrastate Activity] 


The record shows that the New Jersey 
trade in Lilly’s pharmaceutical products is 
carried on through both interstate and intra- 
state channels. Lilly manufactures these 
products and sells them in interstate com- 
merce to certain selected New Jersey whole- 
salers. These wholesalers then sell the 


poration in New Jersey; and (5) the name and 
place of abode of an agent upon whom process 
against the corporation may be served. N. J. 
Rev. Stat. 14:15-3. 

3N. J. Rev. Stat. 14:15-4. 

#[1959 TRADE CASES 169,480] 57 N. J. 
Super. 291, 302, 154 A. 2d 650, 656. 

§ 31 N. J. 591, 158 A. 2d) 528. 

6 364 U. S. 800. 
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products in intrastate commerce to New 
Jersey hospitals, physicians and retail drug 
stores, and these retail stores in turn sell 
them, again in intrastate commerce, to the 
general public. It is well established that 
New Jersey cannot require Lilly to get a 
certificate of authority to do business in the 
State if its participation in this trade is 
limited to its wholly interstate sales to New 
Jersey wholesalers.’ Under the authority of 
the so-called “drummer” cases, such as 
Robbins v. Shelby County Taxing District? 
Lilly is free to send salesmen into New 
Jersey to promote this interstate trade 
without interference from regulations im- 
posed by the State. On the other hand, it 
is equally well settled that if Lilly is en- 
gaged in intrastate as well as interstate 
aspects of the New Jersey drug business, 
the State can require it to get a certificate 
of authority to do business.” In such a 
situation, Lilly could not escape state regu- 
lation merely because it is also engaged in 
interstate commerce. We must then look 
to the record to determine whether Lilly 
is engaged in intrastate commerce in New 


Jersey. 


The findings of the trial court, based as 
they are upon uncontroverted evidence pre- 
sented to it, show clearly that Lilly is con- 
ducting an intrastate as well as an interstate 
business in New Jersey: 


“The facts are these: Plaintiff main- 
tains an office at 60 Park Place, Newark, 
New Jersey. Its name is on the door 
and on the tenant registry in the lobby 
of the building. (The September 1959 
issue of the Newark Telephone Directory 
lists the plaintiff, both in the regular sec- 
tion and in the classified section under 
‘Pharmaceutical Products,’ as having an 
office at 60 Park Place, Newark.) The 
lessor of the space is plaintiff’s employee, 
Leonard L. Audino, who is district man- 
ager in charge of its marketing division 
for the district known as Néwark. Plain- 
tiff is not a party to the lease, but it 
reimburses Audino ‘for all expenses inci- 
dental to the maintenance and operation 
of said office. There is a secretary in 
the office, who is paid directly by the 


™See, e. g., Crutcher v. Kentucky, 141 U. S. 
47: International Textbook Co. v. Pigg, 217 
U. S. 91; Sioux Remedy Co. v. Cope, 235 U. S. 
197, 

8120 U. S. 489. The Robbins case has been 
followed in a long line of subsequent decisions 
by this Court. A partial list of these cases is set 
out in Memphis Steam Laundry v. Stone, 342 
U. S. 389, 392-393, n. 7. 


Trade Regulation Reports 


Eli Lilly and Co. v. Sav-On-Drugs, Inc. 


plaintiff on a salary basis. There are 
eighteen ‘detailmen’ under the supervision 
of Audino. These detailmen are paid on 
a salary basis by the plaintiff, but receive 
no commissions. Many, if not all of them, 
reside in the State of New Jersey. Whether 
plaintiff pays unemployment or other 
taxes to the State of New Jersey is not 
stated. It is the function of the detailmen 
to visit retail pharmacists, physicians and 
hospitals in order to acquaint them with 
the products of the plaintiff with a view 
to encouraging the use of these products. 
Plaintiff contends that their work is ‘pro- 
motional and informational only.’ On an 
occasion, these detailmen, ‘as a service to 
the retailer,’ may receive an order for 
plaintiff's products for transmittal to a 
wholesaler. They examine the stocks and 
inventory of retailers and make recom- 
mendations to them relating to the sup- 
plying and merchandising of plaintiff’s 
products. They also make available to 
retail druggists, free of charge, advertis- 
ing and promotional material. When 
defendant opened its store in Carteret, 
plaintiff offered to provide, and did pro- 
vide, announcements for mailing to the 
medical profession, without cost to de- 
fendant. The same thing occurred when 
defendant opened its Plainfield store.” * 


We agree with the trial court that “[t]o 
hold under the facts above recited that 
plaintiff [Lilly] is not doing business in 
New Jersey is to completely ignore reality.” ™ 
Eighteen “detailmen,” working out of a big 
office in Newark, New Jersey, with Lilly’s 
name on the door and in the lobby of the 
building, and with Lilly’s district manager 
and secretary in charge, have been regularly 
engaged in work for ‘Lilly which relates 
directly to the intrastate aspects of the 
sale of Lilly’s products. These eighteen 
“detailmen” have been traveling throughout 
the State of New Jersey promoting the 
sales of Lilly’s products, not to the whole- 
salers, Lilly’s interstate customers, but to 
the physicians, hospitals and retailers who 
buy those products in intrastate commerce 
from the wholesalers. To this end, they 
have provided these hospitals, physicians 
and retailers with up-to-date knowledge of 
Lilly’s products and with free advertising 


9See, e. g., Railway Express Co. v. Virginia, 
282 U. S. 440. Cf. Union Brokerage Co. v. Jen- 
sen, 322 U. S. 202, especially at 211-212. 

10 [1959 TRADE CASES { 69,480], 57 N. J. 
Super., at 298-299, 154 A. 2d, at 654. 

11 Jd., at 300, 154 A. 2d, at 655. 
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and promotional material designed to en- 
courage the general public to make more 
intrastate purchases of Lilly’s products. 
And they sometimes even directly partici- 
pate in the intrastate sales themselves by 
transmitting orders from the hospitals, 
physicians and drug stores they service to 
the New Jersey wholesalers. 


[Precedents] 


This Court had a somewhat similar prob- 
lem before it in Cheney Brothers Co. v. 
Massachusetts.” In that case, the North- 
western Consolidated Milling Company of 
Minnesota had been conducting business in 
Massachusetts in a manner quite similar to 
that being used by Lilly in New Jersey— 
a number of wholesalers were buying North- 
western’s flour in interstate commerce and 
selling it to retail stores in Massachusetts 
in intrastate commerce. Northwestern had 
in Massachusetts, in addition to any force 
of drummers it may have had to promote 
its interstate sales to the wholesalers, a 
group of salesmen who traveled the State 
promoting the sale of flour by Massachusetts 
wholesalers to Massachusetts retailers. These 
salesmen also solicited orders from the 
retail dealers and turned them over to the 
nearest Massachusetts wholesaler. Despite 
this substantial connection with the intra- 
state business in Massachusetts, North- 
western contended that its business was 
wholly in interstate commerce—a conten- 
tion that this Court disposed of summarily 
in the following words: “Of course this is a 
domestic business,—inducing one local mer- 
chant to buy a particular class of goods 
from another,” ™ 


Lilly attempts to distinguish the holding 
in the Cheney case on the ground that here 
its detailmen are not engaged in a system- 
atic solicitation of orders from the retailers. 
It is true that the record in the Cheney 
case shows a more regular solicitation of 
orders than does the record here. But that 
difference is not enough to distinguish the 
cases. For the record shows that Lilly 
here, no less than Northwestern there, en- 
gages in a “domestic business,—inducing,” 
as the Court said of Northwestern, “one 
local merchant to buy a particular class of 
goods from another.” The fact that the 
business of “inducing” intrastate, sales, as 
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engaged in by Lilly, is primarily a promo- 
tional and service business which does not 
include a systematic solicitation of orders 
goes only to the nature of the intrastate 
business Lilly is carrying on, not to the 
question of whether it is carrying on an 
intrastate business. 


[Effect of Interstate Commerce] 


Lilly also contends that even if it is 
engaged in intrastate commerce in New 
Jersey and can by virtue of that fact be 
required to get a license to do business in 


‘that State, New Jersey cannot properly 


deny it access to the courts in this case 
because the suit is one arising out of the 
interstate aspects of its business. In this 
regard, Lilly relies upon such cases as 
International Textbook Co. v. Pigg, holding 
that a State cannot condition the right of 
a foreign corporation to sue upon a contract 
for the interstate sale of goods. We do not 
think that those cases are applicable here, 
however, for the present suit is not of that 
kind. Here, Lilly is suing upon a contract 
entirely separable from any particular inter- 
state sale and the power of the State is 
consequently not limited by cases involving 
such contracts. 


What we have said would be enough to 
dispose of this case were it not for the con- 
tention that the question of whether Lilly is 
engaged in intrastate commerce in New 
Jersey is not properly before us. This 
contention is based upon Lilly’s interpreta- 
tion of the decision of the New Jersey court 
as resting upon the assumption that Lilly 
has been engaged in interstate commerce 
only. We cannot accept that contention be- 
cause, in the first place, it rests upon a 
completely erroneous interpretation of the 
New Jersey court’s opinion. That court 
was called upon to decide whether appel- 
lant was “transacting business” in New 
Jersey within the meaning of the statute 
which requires the registration of foreign 
corporations. In deciding that question, 
the court relied upon the facts set out in the 
affidavits with regard to the various local 
activities of Lilly as summarized in the 
findings quoted above. The only reason- 
able inference from these findings is that 
the trial court interpreted the phrase “trans- 
acting business” in the New Jersey statute 


2 246 U.S. 147. 
2 7d., at 155; 
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4217 U. S. 91. See, also, Furst v. Brewster, 
ae As 493; Sioux Remedy Co. v. Cope, 235 
. S. 197. 
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to mean transacting local intrastate busi- 
ness and concluded from the facts it found 
that Lilly was transacting such business, 
This conclusion is reinforced by a subse- 
quent New Jersey opinion that distinguishes 
the decision in this case on precisely that 
ground.” 


But even if the opinion of the court be- 
low should, as is urged, be interpreted as 
resting upon the mistaken belief that appel- 
lant could be required to register, even 
though it transacted no business whatever 
in New Jersey except interstate business, 
we think it would still be necessary to 
affirm the decision of that court on the rec- 
ord presently before us. That record clearly 
shows that Lilly was, as a matter of fact, 
engaged in local intrastate business in New 
Jersey through the employees it kept there 
to induce retailers, physicians and hospitals 
to buy Lilly’s products from New Jersey 
wholesalers in intrastate commerce. So 
even if the state court had rested its con- 
clusions on an improper ground, this Court 
could not, in view of the undisputed facts 
establishing its validity, declare a solemn 
act of the State of New Jersey unconstitu- 
tional, The record clearly supports the 
judgment of the New Jersey Supreme Court 
and that judgment must therefore be and 
is affirmed. 


[Concurring Opinion] 


Mr. Justice HARLAN, concurring. On the 
premise that New Jersey cannot impede an 
out-of-state seller’s access to the state mar- 
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ket,’ the difficult issue presented in this 
case is how much more than shipping its 
goods into New Jersey Lilly may do within 
the State without subjecting itself to the 
requirements and sanctions of New Jersey’s 
licensing laws. In joining the Court’s opin- 
ion, I think some further observations 
appropriate. 


It is clear that sending “drummers” into 
New Jersey seeking customers to whom 
Lilly’s goods may be sold and shipped, 
Robbins v. Shelby County Taxing District, 
120 U. S. 489, and suing in the state courts 
to enforce contracts for sales from an out- 
of-state store of goods, International Text- 
book v. Pigg, 217 U. S. 91, are both so 
intimately connected with Lilly’s right to 
access to the local market, free of local 
controls, that they cannot be separated off 
as “local business” even if they are con- 
ducted wholly within New Jersey. How- 
ever, I do not think that the systematic 
promotion of Lilly’s products among local 
retailers and consumers who, as Lilly con- 
ducts its affairs, can only purchase them 
from a New Jersey wholesaler bears the 
same close relationship to the necessities 
of keeping the channels of interstate com- 
merce state-unburdened. I believe that New 
Jersey can treat as "local business” such 
promotional activities, which are pointed at 
and result initially in local sales by Lilly’s 
customers, and not in direct sales from its 
own out-of-state store of goods.? Three 
factors, particularly, persuade me to that 
view. 


18 United States Time Corp. v. Grand Union 
Co. [1960 TRADE CASES f 69,875], 64 N. J. 
Super. 39, especially at 45-46, 165 A. 2d 310, 
313-314. 

1 Because I am of the view that Eli Lilly has 
engaged in ‘“‘local business’’ in New Jersey, 
there is no need now to consider whether a 
wholly interstate business enjoys the same de- 
gree of immunity from state licensing provi- 
sions when the state requirement is regulatory 
as it does when the state requirement is purely 
a tax measure. Compare California v. Thomp- 
son, 313 U. S. 109, and Union Brokerage Co. v. 
Jensen, 322 U. S. 202, with Nippert v. Richmond, 
327 U. S. 416, and Spector Motor Service, Inc., 
v. O’Connor, 340 U. S. 602; and see Powell, 
Vagaries and Varieties in Constitutional Inter- 
pretation, 172-176, 186-187. 

2 There can be no doubt that the ‘“‘promotional 
and informational’’ activities of Lilly in New 
Jersey were specifically aimed at securing retail 
and consumer trade for its local wholesalers. 
One of the two affidavits submitted by Lilly in 
opposition to the motion below states: 
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“The primary purpose of said employees [sta- 
tioned in New Jersey] is to acquaint retail phar- 
macists, physicians, and hospitals with the pro- 
ducts of Eli Lilly and Company so that the said 
retail pharmacists, physicians, and hospitals will 
order Lilly products from local wholesale dis- 
tributors.’’ 

The other such affidavit states: 

“Tt is the function of said detail men [Lilly em- 
ployees stationed in New Jersey] only to visit 
retail pharmacists, physicians and hospitals and 
to acquaint same with the various products of 
Eli Lilly and Company, with a view to encourag- 
ing the purchase and use of said retail products 
by such institutions and professional men. The 
work of the detail men is promotional and in- 
formational only. They do not accept orders 
under any circumstances for the purchase of Eli 
Lilly and Company products. Products of Eli 
Lilly and Company are sold to retailers in the 
State of New Jersey by wholesale distributors. 
On oceasion, detail men of Eli Lilly and Com- 
pany may, as a service to the retailer, receive 
an order for Eli Lilly and Company products 
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First: A licensing requirement, as applied 
in this situation, does not deny Lilly a signi- 
ficant opportunity to reach New Jersey cus- 
tomers. Petitioner remains free, and is 
constitutionally entitled to remain free, to 
solicit purchases directly by New Jersey 
retailers and consumers or, alternatively, to 
rely on its wholesalers to develop the New 
Jersey market. Thus, Lilly is not in the 
position of the manufacturer with whose 
protection Mr. Justice Bradley was con- 
cerned when, in Robbins v. Shelby County, 
supra, at 494, he asked: “How is a manu- 
facturer or a merchant, of one state, to sell 
his goods in another state, without, in some 
way, obtaining orders therefor? Must he 
be compelled to send them at a venture, 
without knowing whether there is any de- 
mand for them?” 


Second: Were Lilly, for a distinct con- 
sideration, to enter into an arrangement with 
its New Jersey wholesalers to promote or 
solicit business within the State for their 
account, I would suppose it scarcely doubt- 
ful that such an endeavor would constitute 
a local incident subject to the State’s li- 
censing power, even though the ultimate 
purpose and effect of the arrangement itself 
were also to enhance Lilly’s own interstate 
business. I do not see why New Jersey 
must treat differently Lilly’s present activi- 
ties, which in fact redound both to the 
wholesalers’ benefit, by lessening the need 
for promotional effort and expense on their 
part, and to Lilly’s profit, in the form of 
increased orders from wholesalers. See 
Cheney Brothers v. Massachusetts, 246 U. S. 
147;° cf. Norton Co. v. Department of Reve- 
nue, 340 U. S. 534, 536, 537-539. A different 


only for the purpose of transmitting same to the 
wholesaler. Orders so received and transmitted 
are then subject to acceptance or rejection by 
the wholesaler.’’ 

To the same effect are the findings of the state 
court which are set forth in this Court's opinion. 
Ante, p. 279. 

3I recognize that the force of the Cheney 
Brothers case, at least in the field of state in- 
come taxation, has been impaired by the 
Act of September 14, 1959, Pub. L. 26-272, 
73 Stat. 555, which was passed’ by Congress 
in response to our decision in Northwestern 
Cement Co. v. Minnesota, 358 U. S. 450. Even 
so, it should be observed that the statute, 
which immunizes from the reach of state income 
taxation a foreign concern’s intrastate solicita- 
tion of orders ‘‘for the benefit of a prospective 
{interstate] customer,’’ does not include within 
such immunity situations where the foreign 
seller maintains a local office for the purpose of 
such solicitation. See § 101 (c) of the statute 
and 105 Cong. Rec. 16469-16477. Lilly main- 
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constitutional result is not indicated by the 
circumstance that no consideration, other 
than the purchase price for goods bought, 
is paid Lilly by the wholesalers and that 
the benefit to Lilly from such local service 
comes from the resulting increase in inter- 
state sales. The essential point is that Lilly’s 
New Jersey activities were “wholly separate 
from interstate commerce, involved no ques- 
tion of the delivery of property shipped in 
interstate commerce, or of the right to 
complete an interstate commerce transac- 
tion, but concerned merely the doing of a 


local act after interstate commerce had com- 


pletely terminated.” Browning v. Waycross, 
233 U. S. 16, 22-23. 


Third: I cannot agree that the effect of 
the decision in this case “‘is to repudiate the 
whole line of ‘drummer’ cases.” We have 
not been referred to any case in which an 
interstate seller has been granted an im- 
munity from a state-license requirement 
where the seller has promoted or partici- 
pated in transactions between a local vendor 
and a local purchaser involving goods al- 
ready within the State. Cf. Wagner v. City 
of Covington, 251 U. S. 95. The only aspect 
of the present case that resembles the “drum- 
mer” cases is the fact that Lilly’s promotion 
of local sales ultimately serves to increase 
its interstate sales. To treat this factor as 
bringing the present situation within the 
drummer cases would, in my view, be sub- 
stantially to extend the reach of those cases. 
I am not prepared to subscribe to such an 
extension at the expense of state power to 
regulate the promotion of sales of goods 
owned and located within the State when 
the countervailing federal considerations are 


tains an office in New Jersey in connection with 
its promotional activities. Reliance on the 
Northwestern Cement opinion’s characterization 
of activities similar to those of Lilly as being 
“exclusively in furtherance of interstate com- 
merce’’ seems to me to be stretching too far a 
casual reference which was quite unnecessary 
to the issue decided by the Court in that case. 

4In the Browning case an agent of an out-of- 
state seller of lightning rods, who was engaged 
in installing lightning rods, purchased in inter- 
state commerce, for the customers of such seller, 
was held subject to a state tax on the occupa- 
tion of erecting lightning rods, despite the fact 
that the contract for the purchase of such rods 
obligated the seller to install the rods at its own 
expense. The Court observed that ‘‘it was not 
within the power of the parties by the form of 
their contract to convert what was exclusively 
a local business, subject to state control, into 
an interstate commerce business protected by 
the commerce clause.'’ Id., at p. 23. 
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as thin as they seem to me to be here, and 
when the interstate seller remains free to 
enjoy the immunities of interstate commerce 
by simply restricting its promotion to those 
who may buy from its own out-of-state 
store of goods. 


Finally, while I am less clear than the 
rest of the majority that the state courts 
based their decision on a finding of “local 
business,” I do not believe that any doubt 
on that score forecloses us from now sus- 
taining the State on that ground where, as 
here, the facts leading to that conclusion 
are not in dispute. See Nashville, C. & St. 
L. R. Co. v. Browning, 310 U. S. 362.8 


[Dissenting Opinion] 


Mr. Justice Douctas, with whom Mr. 
Justice FRANKFURTER, Mr. Justice WHITt- 
TAKER and Mr. Justice STEWART concur, dis- 
senting. The Court, with all deference, blends 
in this opinion three distinct lines of deci- 
sions which until today have been considered 
separate. They do indeed present different 
problems one from the other. IJ refer to our 
decisions concerning the power of a State 
(1) to tax an interstate enterprise, (2) to 
subject it to local suits, and (3) to license it. 


(1) If New Jersey sought to collect from 
petitioner a tax apportioned to some local 
business activity which it carries on in that 
State, I would see no constitutional objec- 
tion to it. Northwestern Cement Co. v. Min- 
nesota, 358 U. S. 450. Such an apportioned 
tax imposed by New Jersey would have 
relation “to opportunities which it has given, 
to protection which it has afforded, to bene- 
fits which it has conferred.” Wisconsin v. 


Penney Co., 311 U. S. 435, 444. 


(2) If petitioner were sued in New Jer- 
sey, I think its connections with that State 
have been sufficient to make it subject to 
the jurisdiction of the state courts (/nter- 
national Shoe Co. v. Washington, 326 U. S. 
310), at least as to suits which reveal a 
“substantial connection” with the State. 
McGee v. International Life Ins. Co., 355 
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U.S. 220. Cf. Hanson v. Denckla, 357 U. S. 
235, 250-255, 


(3) The present case falls in neither of 
those two categories. New Jersey demands 
that petitioner obtain from it a certificate 
authorizing it to do business in the State, 
absent which she denies petitioner access to 
her courts. The case thus presents the strik- 
ingly different issue—whether an interstate 
business can be subjected to a licensing 
system, 


I put to one side cases such as Union 
Brokerage Co. v. Jensen, 322 U. S. 202, and 
Rice v. Santa Fe Elevator Corp., 331 U. S. 
218, where the issue was whether a company 
doing business in the State was exempt 
from a regulation of this kind because Con- 
gress had subjected it to a licensing system. 
I also put to one side Railway Express Co. v. 
Virginia, 282 U. S. 440, where a company, 
doing an intrastate* as well as an interstate 
express business, was required to obtain a 
certificate authorizing it to conduct an intra- 
state business. The question here is whether 
a State can require a license for the doing 
of an interstate business. The power to 
license the exercise of a federal right, like 
the power to tax it, is “the power to control 
or suppress its enjoyment.” Murdock vw. 
Pennsylvania, 319 U. S. 105, 112. Soliciting 
interstate business has up to this day been 
on the same basis as doing an interstate 
business, so far as the protection of the 
Commerce Clause is concerned. It has 
usually been argued that soliciting interstate 
business is a “local activity” that can be 
licensed by a State or on which a State may 
lay a privilege tax. That was the argument 
in Nippert v. Richmond, 327 U. S. 416, 420; 
Memphis Steam Laundry v. Stone, 342 U. 5S. 
389, 392. We rejected it, pointing out that 
in the long line of cases beginning with 
Robbins v. Shelby County, 120 U. S. 489, 
“this Court has held that a tax imposed 
upon the solicitation of interstate business 
is a tax upon interstate commerce itself.” 
342 U. S., at 392-393. 


What petitioner’s employees do in New 
Jersey is certainly no more than what a 


a 


5I do not regard such cases as Sprout v. 
South Bend, 277 U. S. 163, and Leloup v. Port of 
Mobile, 127 U. S. 640, as controlling contrary 
authority in light of the opinion of the New 
Jersey Superior Court which suggests that the 
state statute may apply only to constitutionally 
licensable local business. In this regard see the 
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Superior Court’s later opinion in United States 
Time Corp. v. Grand Union Co., 64 N. J. 
Super. 39, 165 A. 2d 310. 

*In that case, the express company picked 
up and delivered articles within Virginia as well 
as shipped other articles into and out of the 


State. 
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“drummer” for an interstate house does. 
The record shows that petitioner’s em- 
ployees engage in the following activities in 
New Jersey: 


“Tt is the function of the detailmen to 
visit retail pharmacists, physicians and 
hospitals in order to acquaint them with 
the products of the plaintiff with a view 
to encouraging the use of these products. 
Plaintiff contends that their work is ‘pro- 
motional and informational only.’ On an 
occasion, these detailmen, ‘as a service to 
the retailer,’ may receive an order for 
plaintiff's products for transmittal to a 
wholesaler. They examine the stocks and 
inventory of retailers and make recom- 
mendations to them relating to the sup- 
plying and merchandising of plaintiff’s 
products. They also make available to 
retail druggists, free of charge, advertising 
and promotional material. When defend- 
ant opened its store in Carteret, plaintiff 
offered to provide, and did provide, an- 
nouncements for mailing to the medical 
professions, without cost to defendant. 
The same thing occurred when defendant 
opened its Plainfield stores.” 


In Robbins v. Shelby County, supra, p. 491, 
the “drummer” who failed to take out a 
license from the State was doing the fol- 
lowing: 

“Sabine Robbins a citizen and 
resident of ‘Cincinnati, Ohio, . . . was 
engaged in the business of drumming in 
the Taxing District of Shelby County, 
Tenn,; 7. e., soliciting trade by the use 
of samples for the house or firm for 
which he worked as a drummer, said 
firm being the firm of ‘Rose, Robbins & 
Co.,’ doing business in Cincinnati, and all 
the members of said firm being citizens 
and residents of Cincinnati, Ohio.” 


In this case, appellant’s employees within 
the State were engaged solely in the “drum- 
ming up” of appellant’s interstate trade. 
They did this, not by direct solicitation 
of the interstate buyers, but by contacts 
with the customers of the buyers. Such 
activities were said to be “exclusively in 
furtherance of interstate commerce” only 
two years ago in Northwestern Cement ‘Co. v. 
Minnesota, supra, 452, 455. Yet today the 
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Court finds these activities to be separable 
from appellant’s interstate business; appel- 
lant is “inducing” sales, not “soliciting” 
them. It is not a distinction I can accept. 


We deal here with a general state regu- 
latory measure. Under our precedents, ac- 
cess to state courts cannot be barred to “a 
foreign corporation merely coming into [the 
State] to contribute to or to conclude a 
unitary interstate transaction.” Union Brok- 
erage Co. v. Jensen, 322 U. S. 202, 211. Yet 
that is what New Jersey claims the power 
to do. We have struck down similar state 
requirements which barred access to state 
courts to recover the purchase price on an 
interstate contract, International Textbook 
Co. v. Pigg, 217 U. S. 91, to recover for the 
breach of an interstate contract of sale, 
Dahnke-Walker Co. v. Bondurant, 257 U.S. 
282, and to attack as fraudulent the transfer 
of assets of a domestic debtor, Buck Stove 
Co. v. Vickers, 226 U. S. 205. Surely, the 
cause of action here asserted does not in- 
volve a state interest more compelling than 
the protection of domestic debtors or the 
stability of title to domestic lands. 


The Court places special reliance on 
Cheney Bros. Co. v. Massachusetts, 246 U.S. 
147, 155, where Massachusetts’ imposition 
of an “excise tax” on the Northwestern 
Consolidated Milling Company was upheld. 
There the entire activity of the foreign 
corporation’s activities in the State was the 
direct solicitation of orders for local whole- 
salers. Here the dominant activity is nothing 
more than advertising and public relations. 
These are the minimum activities in which 
every “drummer” for an out-of-state con- 
cern engages, 


To hold that New Jersey can license peti- 
tioner in this case is to repudiate the whole 
line of “drummer” cases. 


This case on its own may do little injury. 
But it provides the formula whereby a State 
can stand over the channels of interstate 
commerce in a way that promises to do 
great harm to the national market that 
heretofore the Commerce Clause has protected. 
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[1 70,019] United States v. Carter Products, Inc., and American Home Prod- 
ucts Corp. 


In the United States District Court for the Southern District of New York. 60 Civil 
375. Filed May 11, 1961. 


Case No, 1494 in the Antitrust Division of the Department of Justice. 


Sherman Act 


; Justice Department Enforcement—Interrogatories by Defendant—Monopoly in Drug 
Field—Relevant Market.—Interrogatories concerning uses and effects of various drugs, 
in a suit charging monopoly in drugs in which meprobamate compound is an active in- 
gredient were denied. The defendant had been given adequate notice of the area of trade 
and commerce to which the government’s charges related. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.260. 


Justice Department Enforcement—Interrogatories by Defendant—Terms of Agree- 
ments Challenged in Complaint.—Interrogatories concerning the terms of agreements 
referred to in the complaint and which the government would claim violated the antitrust 
laws were granted only as to any term which the government classified as violating the 
antitrust laws on its face, without reference to other proof. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.260. 


Justice Department Enforcement—Interrogatories by Defendant—Names, Places 
and Documents.—Interrogatories asking for all names of persons present or involved in 
acts of violation, times, places, and pertinent documents, were too broad. However, the 
government was directed to identify transactions and occurrences which the government 
expected to rely on in proving its cases, persons present or having personal knowledge 
of those transactions and occurrences, and the documents (and their locations) which it 


expected to rely on as proof. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8225.260. 


Justice Department Enforcement—Interrogatories by Defendant—Alternative Conten- 
tions.—Interrogatories consisting of potential contentions on behalf of the government, 
with inquiry as to whether the government expects to present it the trial, were denied as 
unduly restrictive of the government’s preparation of its case. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8225.260. 


For the plaintiff: Robert Kennedy; John J. Galgay and Bernard Wehrmann of Counsel. 


For the defendants: Breed, Abbott & Morgan for Carter Products, Inc., and Cravath, 
Swaine & Moore for American Home Products Corp., all of New York, N. Y. 


PALMIERI, Judge [Jn full text]: This is a 
civil antitrust action brought by the United 
States against Carter Products, Inc. (Carter) 
and American Home Products Corporation 
(American) in which defendants are charged 
with violations of sections 1 and 2 of the 
Sherman Act as a result of their participa- 
tion in an alleged combination and conspiracy 
to restrain and monopolize commerce in 
tranquilizing drugs in which meprobamate 
compound is a principal active ingredient. 
Plaintiff has moved for orders sustaining its 
objections to defendants’ interrogatories to 
the extent that they have not been answered. 
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During the argument of these motions, 
the nature of the case, coupled with the zeal 
of counsel on both sides, made it somewhat 
difficult to ascertain the precise positions of 
the parties. After attempting, without suc- 
cess, to encourage the parties to agree upon 
informal efforts to narrow the area of con- 
troversy, I reserved decision and reviewed 
the transcript and all of the papers submitted 
at the hearing. My examination of defend- 
ants’ comprehensive requests and the Gov- 
ernment’s extensive objections persuades me 
that the litigants have paid no more than 
perfunctory attention to the requirement of 
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U.S. v. Carter Products, Inc. 


General Rule 9(f) and that their request for 
judicial assistance is premature.’ 


[Preliminary Conference] 


Because experience indicated that the in- 
tended extra-judicial operation of Fed. R. 
Civ. P, 33 had not materialized satisfactorily, 
see ¢.g., United States v. Renault, Inc. [1960 
TRADE CASES f 69,841], 27 F. R. D. 23 (S. D. 
N. Y. 1960), and order entered therein upon 
stipulation of counsel, Civ. 154-164 (S. D. 
N. Y. Jan. 5, 1961), this court recently 
adopted as a local rule the requirement that 
moving counsel confer “with counsel for the 
opposing party in an effort in good faith to 
resolve by agreement the issues raised by 
the motion without the intervention of the 
court.” General Rule 9(f). Under this rule 
the parties are called upon to devote their 
best efforts to the settlement of objections 
prior to the presentation of argument to the 
court so that there will be no unnecessary 
demands on judicial time and effort. Good 
faith compliance entails informal meetings 
among counsel to work out agreements with 
respect to voluntary withdrawals, redrafts 
of questions, and other methods of resolving 
difficulties and making reasonable accom- 
modations without recourse to the court. 
See Handbook of Recommended Procedures 
for the Trial of Protracted Cases, 25 F, R. D. 
351, 396 (1960); cf. Developments in the Law 
—Discovery, 74 Harv. L. Rev. 940, 963-65 
(1961). 

The plaintiff's affidavit of compliance with 
Rule 9(f) indicates that out of the mass of 
questions and objections, settlement has 
been reached only to the extent that counsel 
for one of the defendants has agreed to with- 
draw those parts of its interrogatories which 
call for identification of the specific case law 
relied upon by the Government to support 
its contentions, The Government has de- 
clined to withdraw its applications for rul- 


ings that the unanswered interrogatories be 
rejected in toto and the defendants have in- 
sisted upon retention of questions which, in 
their present form, could be answered only 
by expert opinions, minute disclosures of 
evidentiary details and precise legal argu- 
ments which far exceed the scope of reason- 
able discovery at this early stage in the 
parties’ preparation for trial. 


I can only deplore the fact that the pres- 
ent posture of these proceedings compels 
me to determine the specific issues raised by 
these motions. I do so because the apparent 
intransigence of the parties? leaves me with 
no feasible alternatives and with the realiza- 
tion that, until counsel agree to explore at 
pre-trial conferences the opportunities for 
exchange of factual contentions and delinea- 
tion of legal issues, no completely satisfactory 
resolution of the problems of trial prepara- 
tion can be achieved. United States v. Procter 
& Gamble Company [1960 TRADE CASES 
q 69,820], 25 F. R. D. 252 (D. N. J. 1960) ; 
United States v. Maryland & Va. Milk Pro- 
ducers Ass'n, 22 F. R. D. 300 (D. D. C. 
1958); Ferguson, Responsibility of Attorneys 
for the Conduct of Unsupervised and Volun- 
tary Pre-Trial Conferences, 23 F. R. D. 353 
(1958); Roche, Simplification of the Issues by 
Voluntary Agreements or Stipulations, 23 F. 
R. D, 360 (1958). 


To the extent that the Government seeks 
blanket rejection of all of the unanswered 
interrogatories, its motions are denied. See 
United States v. Renault, Inc., supra at 26. 
As to the particular objections, I should 
make the observation that, for the most 
part, what is sought in the unanswered ques- 
tions is not discovery of facts related to the 
controversy which are unavailable to de- 
fendants but the factual contentions and 
legal theories upon which the plaintiff in- 
tends to rely at trial. 


a ee Be eee 


1 At the hearing, counsel for American Home 
Products Corporation stated that he had sug- 
gested to Government counsel that ‘“‘a hearing 
on these interrogatories is premature because 
we actually haven’t had a full opportunity to 
explore the possibility of other procedures.”’ 
(Transcript p. 56). Government counsel agreed 
that the further efforts suggested by the 
court might have been appropriate but observed 
that when detailed interrogatories are served 
“the position of the parties tends to get a little 
frozen.’ (Transcript p. 57). The hearing on 
these motions was brought on at the Govern- 
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ment’s insistence notwithstanding a record of 
numerous postponements, many of which were 
sought by the Government, and despite the very 
limited nature of counsels’ efforts to advance 
the course of trial preparation. However, after 
the presentation to the court, the Government 
proposed that decision be deferred pending 
further negotiations among the parties with a 
view toward stipulating facts. Thereafter, both 
defendants objected to further conferences in 
advance of decision on the motions. 
2 See note 1, supra. 
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American Interrogatories 1(b), 2-5. 
Carter. Interrogatories 65-69. 


These interrogatories call for detailed in- 
formation as to the medical uses and physi- 
cal effects of various drugs. Defendants seek 
this information for the alleged purpose of 
obtaining clarification of the Government’s 
position with respect to the relevant market. 
It is doubtful that the chemical and medical 
studies and expert opinions upon which 
answers to these questions must be based 
are unavailable to the defendants and it is 
unlikely that such studies and opinions 
would be of a partisan character. The com- 
plaint gives fair notice of the particular area 
of trade and commerce to which the Gov- 
ernment’s charges relate, 1.e., the manufac- 
ture, sale and distribution in the United 
States of drugs in which meprobamate com- 
pound is the sole active ingredient and drugs 
in which meprobamate compound is one of 
two or more active ingredients. While an 
exchange among counsel of information 
bearing upon the uses and effects of different 
tranquilizing drugs may well be appropriate, 
I find no warrant for imposition of a uni- 
lateral burden of disclosure in the form and 
manner sought by defendants. See United 
States v. 48 Jars, More or Less, 23 F. R. D. 
192, 198 (D. D. C. 1958); 4 Moore, Federal 
Practice p. 1158 (2d ed. 1950); 74 Harv. L. 
Rev. 940, 1038 (1961); cf. United States v. 
Renault, Inc., supra at 28. See also Bromley, 
Judicial Control of Antitrust Cases, 23 F. R. D. 
417, 421 (1958). Accordingly, the Govern- 
ment’s objections to these interrogatories 
are sustained. The parties are urged, how- 
ever, to consider the advisability of exchang- 
ing documentary evidence and the names of 
their respective experts and to make reason- 
able efforts to stipulate in advance of trial 
with respect to matters of medical opinion 
and technical proof. See McGlothlin, Some 
Practical Problems in Proof of Economac, 
Scientific and Technical Facts, 23 F. R. D. 
467, 479 (1958). This suggestion is made in 
order to shorten the length of the trial and 
to lessen so far as possible the burdens of 
the trial court. 


American. Interrogatories 6(c), 7(c), 8(c), 
9(c), 10(d), 10(f), 11(d), 13(c), 
and 15(a) (iii). 
Carter Interrogatories 70 and 71. 


In these interrogatories the defendants 
ask the Government to set forth the specific 
terms of agreements referred to in the com- 
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plaint which the Government will claim to 
be violative of the antitrust laws, and to 
describe fully each such term together with 
the particular legal provision alleged to be 
violated. Responses will be required as to 
any term in the writings which the Govern- 
ment classifies as representing on its face, 
and without reference to other proof, a vio- 
lation of the antitrust laws. In all other 
respects the Government’s objections are 
sustained. See United Siates v. Renault, Inc., 
supra at 29, n. 10; United States v. Selby, 25 
F. R. D. 12 (N, D. Ohio 1960). 


American Interrogatories 12, 13(b)(iv), 14, 
15(a) (ii) (4), and 17. 
Carter Interrogatories 4-7, 11-13, 15, part 
of 18, 19, part of 22, 23, 27, part 
of 28, 29, 33, and 37-40. 


These interrogatories call for an outline 
and categorization of the Government’s evi- 
dence consisting of the names of individuals 
involved in the offenses charged, the acts 
involved, the time and place thereof, the 
names of other individuals present, and a 
listing of any documents recording or re- 
flecting such acts. The Government has re- 
fused to respond on the ground that the 
requests extend to every single item of evi- 
dence in its case and that in framing answers 
the Government would be required to truncate 
its claims by directing its responses to the 
isolated portions of the complaint specified 
by the defendants. 


The Government’s objections to the frag- 
mentation of its case have merit. However, 
while the Government should not be com- 
pelled to follow the form dictated by its 
adversaries, defendants are entitled to much 
of the basic information sought in these in- 
terrogatories. Therefore the Government will 
be required to furnish answers as indicated 
below: 


With respect to section V of the complaint: 

1. Enumerate the transactions and oc- 
currences, whether oral or written, upon 
which the Government now believes it will 
rely to sustain the charges of violations of 
the Sherman Act made in {18 through 20. 
(Plaintiff need not isolate the particular 
allegation or allegations to which the enu- 
merated acts relate.) 

2. Identify the names and addresses of 
individuals representing defendants as well 
as any outsiders now known by plaintiff to 
have personal knowledge of each of the 


1 70,019 


78,058 


transactions and occurrences specified in 
answer to item 1. 


3. Identify and indicate the present loca- 
tion of the documents upon which the Gov- 
ernment now expects to rely as proof of the 
transactions and occurrences specified in 
response to item 1. 


See United States v. Procter & Gamble Co., 
supra at 254; United States v, Shubert [1950- 
1951 Trave CAsEs { 62,827], 11 F. R. D. 528 
(So DLN: Va. 1951). ho sthe extent that 
plaintiff has already furnished the informa- 
tion to which these items relate, an answer 
will be deemed sufficient if it incorporates 
by reference a relevant prior answer. 


Carter Interrogatories 46-58 and 60-62. 


Each of these interrogatories sets forth 
a contention and asks whether it is one 
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which the Government expects to make. 
The set represents an improper attempt to 
impede the Government’s flexibility in fram- 
ing for itself the eventual contentions and 
legal theories which it will present for trial. 
I therefore rule that, at this stage of pre- 
paratory efforts, plaintiff need not respond. 
If Carter wishes to separate contentions as 
to which there is no controversy from those 
which are disputed, it has recourse to Fed. 
R. Civ. P. 36, to requests for stipulations 
and to requests for an exchange of written 
statements of each party’s theories of the 
case. See United States v. Procter & Gamble 
Co., supra; Central Hide & Rendering Co. v. 
B-M-K Corp., 19 F. R. D. 294 (D. Del. 1956). 


An appropriate order may be submitted 
on notice. 


[f 70,020] United States v. Wilson & Geo. Meyer & Co., and Sunshine Garden 


Products, Inc. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 38606. Dated May 4, 1961. 


Case No. 1484 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Consent Decree—Canadian Peat Moss—Territorial Restrictions—Quotas—Price Fix- 
ing—A consent decree signed by distributors for joint sales agencies representing groups 
of Canadian and domestic peat moss prohibits the distributor from acting as representa- 
tives for joint sales agencies or as exclusive distributors for more than one producer, 
allocating territories for sales of Canadian peat moss, fixing annual quotas, restricting 
territories or re-sale prices for jobbers and dealers, and granting “exclusive purchase” 
discounts. Purchases (other than on a restrictive basis) from producers generally would 
be permitted, as would valid quantity discounts with general notice. The defendants may 
exercise fair trade price rights only under the Miller-Tydings Act during the first 10 years 
following the decree; thereafter, they may fair trade under the Maguire amendment. 


See Combinations and Conspiracies, Vol. 1, | 2005.670, 2011.312, 2015.170, and Justice 
Department Enforcement and Procedure, Vol. 2, 8301.45. 


For the plaintiff: Lee Loevinger, Assistant Attorney General, Lyle L. Jones, W. D. 
Kilgore, Jr., Marquis L. Smith, George H. Schueller, and Franklin Knock Attorneys 
Department of Justice. 


For the defendants: Moses Lasky of Brobeck, Phleger & Harrison. 


Final Judgment 


SWEIGERT, District Judge [In full text]: 
The plaintiff, United States of America, hav- 
ing filed its complaint herein on October 21, 
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1959; and the defendants having appeared 
by their attorneys and having filed their 
answers to the complaint denying its sub- 
stantive allegations and any violations of 
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78,059 


U.S. Wilson & Geo. Meyer & Co. 


law; and the plaintiff and the defendants, by 
their respective attorneys, having severally 
consented to the entry of this Final Judg- 
ment without any admission by any party 
with respect to any issue herein, and the 
Court having considered the matter and 
being duly advised: 


Now, therefore, before any testimony has 
been taken herein, and upon the consent 
of the plaintiff and defendants hereto, 


It is hereby ordered, adjudged and de- 
creed as follows: 


I 


This Court has jurisdiction of the sub- 
ject matter of this action and of the parties 
hereto. The complaint states claims for 
relief against the defendants under the anti- 
trust laws of the United States. 


II 
As used herein: 


(a) “Defendants” means Wilson & Geo. 
Meyer & Co. and Sunshine Garden Products, 
Inc. 


(b) “Canadian peat moss” means peat 
moss produced from bogs located in the 
Province of British Columbia, Canada. 


(c) “Person” means any individual, part- 
nership or corporation. 


(d) “Producer” means a person who 
produces Canadian peat moss. For the 
purposes of this Final Judgment, Western 
Peat Company Limited and Industrial Peat 
Products, Ltd. shall be deemed to be but 
one single producer as long as at least 
51%, in the aggregate, of the stock of one 
is owned by the other and/or officers, em- 
ployees and directors of the other. 


(e) “Distributor” means a person who 
purchases Canadian peat moss from pro- 
ducers for resale to jobbers. 


(f) “Jobber” means a person who pur- 
chases peat moss from distributors for 
resale to dealers. 


(g) “Dealer” means a person who pur- 
chases peat moss from jobbers for resale 
to users. 


(h) “Agreement of Exclusive Distributor- 
ship” means an agreement or understanding 
between a distributor and a producer 
whereby the producer agrees not to sell 
Canadian peat moss to any person other 
than the distributor in a specified portion 
of the United States. 


Trade Regulation Reports 


(i) “Western States” means the area 
covered by the States of Alaska, Arizona, 
California, Colorado, Hawaii, Idaho, Montana, 
Nevada, New Mexico, Oregon, Utah, 
Washington and Wyoming. 


iA 


The provisions of this Final Judgment 
applicable to defendants shall apply to each 
defendant and its officers, agents, servants, 
employees and attorneys, and to those per- 
sons in active concert or participation with 
them who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 

IV 


Defendants, and each of them, effective 
July 1, 1961, are enjoined from entering 
into or adhering to any agreement or under- 
standing with producers or any common 
sales agency of producers, or claiming any 
rights under any such agreement or under- 
standing to which defendants or either 
is a party: 


(a) To select or determine what other 
persons should act as distributors, jobbers 
and dealers in the United States; 


(b) To allocate sales territories in the 
United States between or among distribu- 
tors, jobbers, dealers, or any of them; 


(c) To fix, establish or stabilize prices 
at which others resell Canadian peat moss 
as distributors, jobbers, or dealers. 


Nothing in subdivisions (a) or (b) of 
this Section IV shall be construed as pre- 
venting a defendant from entering into, 
adhering to, or claiming any rights under, 
an agreement of exclusive distributorship 
not prohibited by Section V of this Final 
Judgment. Nothing in subdivision (c) of 
this Section IV or in Section VI hereof 
shall prohibit a defendant, during the ten 
years following the entry of this decree, 
from exercising such lawful rights as it 
may have under the Miller-Tydings Act, 
and after such ten-year period, from exercis- 
ing such lawful rights as it may have under 
the Maguire Fair Trade Amendment. 


Vv 


Defendants, and each of them, effective 
July 1, 1961, are enjoined from: 


(a) Acting as a distributor for Canadian 
Peat Moss, Ltd., or for any other common 
sales agency of two or more producers; 
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(b) Entering into, or continuing to act 
under, any agreement of exclusive distribu- 
torship with more than one producer or with 
respect to Canadian peat moss produced by 
other than said producer. This subdivision 
V (b) shall not prohibit any defendant from 
purchasing peat moss from one or more 
other producers providing such other pro- 
ducer or producers are, from year to year, 
contractually free to sell peat moss of 
their production to persons other than the 
defendant; 


(c) Selling under the trademark “Sun- 
shine Brand,” for a period of five years 
following the entry of this Final Judgment, 
Canadian peat moss produced by Atkins 
& Durbrow, Ltd., Acme Peat Products, 
Ltd., North American Peat Co., and their 
respective successors and assigns; : 


(d) Entering into any agreement or un- 
derstanding limiting or restricting the sales 
territory or geographical area in the United 
States in which they or either of them 
may or will sell Canadian peat moss; pro- 
vided that nothing in subdivisions (b) or 
(d) of this Section V shall prevent either 
defendant from accepting from Western 
Peat Company, Limited, an exclusive license 
to use the trademark ‘‘Sunshine,”’ in the 
Western States, or any part thereof, 


VI 


Defendants, and each of them, are enjoined 
from: 


(a) Entering into any agreement with 
any jobber or dealer (1) by which the 
quantity of peat moss said jobber or dealer 
agrees to buy from a defendant is ex- 
pressed in terms of tofal annual require- 
ments or any particular percentage of total 
annual requirements, (2) by which said 
jobber or dealer agrees to resell peat moss 
at a price designated by any defendant, or 
(3) by which said jobber or dealer agrees 
to limit his sales of peat moss to a desig- 
nated territory; 


(b) Forcing any jobber or dealer to resell 
peat moss at a price designated by any de- 
fendant by refusing to sell him or by threat- 
ening him with refusal to sell him any 
brand of peat moss or any products; 


(c) Forcing any jobber or dealer to limit 
his sales of peat moss to a designated terri- 
tory by refusing to sell him or by threaten- 
ing him with refusal to sell him any brand 
of peat moss or any products; and 
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(d) Granting any discount or rebate to 
any jobber or dealer on condition that said 
jobber or dealer purchase his total annual 
requirements or any particular percentage 
of his total annual requirements of peat 
moss from any defendant. 


Nothing in this Section VI shall prevent 
a defendant from suggesting to a jobber or 
other vendee of said defendant a resale 
price with respect to peat moss, or from 
granting nondiscriminatory discounts to its 
customers based upon the quantity of peat 
moss purchased, provided said quantity dis- 
counts have been first announced generally 
to the trade. 

VII 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendants made to 
their principal office, be permitted, subject 
to any legally recognized privilege: 


(a) Access, during office hours of defend- 
ants, to all books, ledgers, accounts, cor- 
respondence, memoranda, and other records 
and documents in the possession or under 
the control of defendants relating to any 
matters contained in this Final Judgment; 


(b) Subject to the reasonable convenience 
of defendants and without restraint or inter- 
ference from defendants, to interview officers 
or employees of defendants, who may have 
counsel present, regarding any such matters. 


Upon such written request, defendants 
shall submit such reports in writing with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section WII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such Department except in the course of 
legal proceedings in which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment. 


VIll 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
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to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
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ment or modification of any of the provi- 
sions thereof, for the enforcement of com- 
pliance therewith, and for the punishment 
of violations thereof, 


out of this Final Judgment, for the amend- 


[f 70,021] Harold J. Silver, doing business as Municipal Securities Co., and Municipal 
Securities Co., Inc. v. New York Stock Exchange. 


In the United States District Court for the Southern District of New York. Civil 
144-394, Filed May 19, 1961. 


Sherman and Clayton Acts 


Monopoly—Restraint of Trade—Refusal to Permit Communication with Exchange 
Members—Withholding of Ticker Service—The New York Stock Exchange is liable 
in damages under Sec. 4 of the Clayton Act for requiring its members to refuse private 
wire and telemeter connections with a securities company, which is entitled to a partial 
summary judgment and a permanent injunction against further such withholding of 


connection. 


The Exchange is also temporarily enjoined from refusing to provide its 


continuous ticker service to the plaintiff, but a summary judgment on this phase of the 


complaint is denied. 


See Combinations and Conspiracies, Vol. 1, | 2005.660, 2005.785. 
For the plaintiffs: Dickstein, Shapiro & Galligan, New York, N. Y. 
For the defendant: Milbank, Tweed, Hope & Hadley, New York, N. Y. 


Memorandum 


Bryan, District Judge [In full text]: 
Plaintiffs Harold Silver, doing business as 
Municipal Securities Company, and Munic- 
ipal Securities Company, Inc., have moved, 
upon the first claim stated in the complaint, 
for partial summary judgment under Rule 
56(c), F. R. C. P., for a permanent injunc- 
tion under Section 16 of the Clayton Act 
and, in the alternative, for a preliminary in- 
junction under Section 16 of the Clayton 
Act and Rule 65, F. R. C. P. These motions 
present complex and novel issues. My opin- 
ion on them has been in preparation for 
some time and will be filed shortly. How- 
ever, in fairness to the litigants I am now 
issuing this memorandum of my decision. 


The first claim stated in the complaint 
embraces two distinct and separate claims 
which must be dealt with separately. The 
first relates to the acts of the defendants 
Exchange in requiring its members to with- 
draw private wire and telemeter connections 
between them and the plaintiffs. The second 
relates to the acts of the defendants Ex- 
change in refusing to continue to furnish to 
plaintiff Municipal Securities Company, Inc. 
its continuous stock quotation ticker service. 


With respect to the claim relating to pri- 
vate wire and telemeter connections I hold 
that pursuant to Rule 56(c) plaintiffs are 
entitled to partial summary judgment against 
the defendant determining that defendant is 
liable to plaintiffs under Sections 4 and 16 
of the Clayton Act and that plaintiffs are 
entitled to a permanent injunction enjoin- 
ing defendant from requiring its members 
to discontinue private wire and telemeter 
connections with the plaintiffs and from in- 
terfering with the establishment and mainte- 
nance of such connections. 


With respect to the claim relating to the 
stock ticker service I hold that plaintiff 
Municipal Securities Company, Inc. is not 
entitled to partial summary judgment pur- 
suant to Rule 56(c). However, I hold that 
such plaintiff has established its right to a 
preliminary injunction under Section 16 of 
the Clayton Act and Rule 65, F. R. C. P. 
restraining defendant, pending the final de- 
termination of this action, from refusing to 
make available to such plaintiff its continu- 
ous stock quotation ticker service. 


Appropriate provision for the entry of 
orders implementing this decision will be 
made in the opinion to be filed which will 
also contain my findings and conclusions, 


ES 


Trade Regulation Reports 


1 70,021 


Number 185—128 
6-9-61 


Court Decisions 
Dallas v. Atlantic Refining Co. 


78,062 


[f] 70,022] Cecil G. Dallas v. The Atlantic Refining Co. 


In the United States District Court for the District of Delaware. Civil Action No. 
2278. Dated December 31, 1960. 


Clayton Act 


Tying Arrangement—Cancellation of Dealer’s Lease—Temporary Injunction—Issue of 
Fact.—Without determining whether or not plaintiff had made out a cause of action for 
violation of the Clayton Act in its allegations that an oil company had cancelled or refused 
to renew a service station lease for failure to stock a full line of TBA, the court refused 
the injunction because defendants counter-allegations that its policy, known to all its em- 
ployees, prohibited such cancellations and plaintiff had already rejected a renewal of the 


lease, which was for a fixed one-year period. 


See Private Enforcement and Procedure, Vol: 2, J 9026.15. 


For the plaintiff: Paul R. Reed, Georgetown, Delaware. 


. 


For the defendant: Louis J. Finger (Richards, Layton & Finger), Wilmington, Del., 


and Joel L. Carr, New York, N. Y. 


Plaintiff seeks preliminary injunctive re-. 


lief against a “threatened cancellation” of a 
lease by defendant The Atlantic Refining 
Company to plaintiff of a gasoline station 
in Georgetown, Delaware.’ Plaintiff argues 
defendant has not given proper notice for 
termination of the lease as required by Dela- 
ware law, and the attempt to cancel the 
lease is merely another facet of defendant’s 
violation of the Clayton Act.’ 


For two years plaintiff has been the op- 
erator of a service gas station at George- 
town, Delaware, known as “Atlantic Service 
Center”, as lessee* of defendant. Plaintiff 
claims on December 16, 1960 defendant gave 
notice to vacate on December 31, 1960. The 
original lease was for a term ending De- 
cember 31, 1959 and was extended for a one 
year term to December 31, 1960. Defendant 
says it gave no notice of termination because 
the lease, by its terms, terminates auto- 
matically on December 31, 1960 without 
notice by either party. But defendant avers 
further plaintiff already expressed an inten- 
tion not to renew the lease * on the basis of 
which defendant has already secured-a re- 


placement tenant to operate the gas station.” 
Plaintiff stated he was only kidding and 
wants to renew the lease.® 


Plaintiff pitches his claim of violation of 
the Clayton Act on the averment that in 
February 1960 defendant tried to coerce 
plaintiff into selling Firestone Tires distrib- 
uted by defendant, while plaintiff wanted to 
sell Lee Tires. The alleged coercion took 
the form of a threatened “cancellation of the 
lease”. Defendant denies this.’ There are 
also averments plaintiff would not be in this 
present situation if he had “played ball”, but 
this, too, is denied. Defendant offered state- 
ments it had an official policy against forc- 
ing dealers to buy TBA (tires, batteries, 
accessories) products which they did not 
want to handle;° and all sales personnel 
calling upon dealers were told there would 
be no deviation from defendant company’s 
policy.” A letter announcing this policy was 
delivered to plaintiff when he became a 
dealer ™ and if any of defendant’s salesmen 
should act to the contrary, the dealer should 
bring this matter to the attention of defend- 
ant’s Regional Manager of Marketing.” 


———$—$—< Sse 


1 Count II of the complaint is for treble dam- 
ages for alleged violation of § 3 of the Clayton 
Act, 15 U. S.C. A. § 14. 

2 Plaintiff's motion is based upon three affi- 
davits, the material allegations of which are 
denied by defendant’s counter-affidavits. 

3 See Quay affidavit, Exs. A and C, for copies 
of the lease. 

4Murphy affidavit par. 2; Bowman affidavit 
par. 4. 

5 Murphy, ibid., par. 3; Bowman, ibid., Ex. A. 

6 Murphy, par. 4; Bowman, par. 4. 

7 Butterfield affidavit par. 2; Murphy, par. 5; 
Bowman, pars. 2, 3; Quay, pars. 4, 5, 6 and Ex. 
B. Knight fer plaintiff describes a conversa- 
tion overheard as early as August 1959 during 
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which a representative of defendant and Fire. 
stone “were putting high pressure’’ on plain~ 
tiff to sign as an exclusive dealer for Firestone 
Tires. Defendant denies this (Butterfield, par. 
2) or that any threats were made by Atlantic 
Refining Company it would not renew the orig- 
inal lease because the original lease ending 
December 16, 1959 was, in fact, renewed to 
December 1960 with knowledge on the part of 
defendant that plaintiff intended to sell Lee 
rather than Firestone tires (Quay, par. 3). 

8’ Murphy, pars. 5 and 6. 

® Quay, par. 4, Ex. B. 

10 Quay, par. 4. 

4 Quay, par. 4, Ex. B. 

2 Quay, Ex. B. 
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Plaintiff never made any complaint of a vio- 
lation of defendant’s policy.” 


Defendant avers that on November 2, 
1960 it prepared a new lease, renewing the 
old lease, for plaintiff’s signature,“ and on 
November 16, took the lease to plaintiff's 
service station for signature but before it 
was presented plaintiff stated he no longer 
wished to operate the gas service station 
and a replacement-tenant should be secured.® 
A. new tenant-dealer has been obtained.“ As 
stated, plaintiff avers he always wanted to 
renew the lease and was only kidding when 
he suggested the contrary.” 

LeaHy, Senior District Judge [Jn full 
text]: 1. The original lease was for a fixed 
term ending December 31, 1959 and was 
renewed for another fixed term ending De- 
cember 31, 1960. The lease provided for no 
notice.* Under Delaware law™ notice pro- 
visions for a year lease may be waived so 
as to cause the lease to terminate at the end 
of the term.” Moreover, it would appear, on 
the present paper record, plaintiff waived 
any rights to notice when he advised de- 
fendant that plaintiff wished to discontinue 
his operation of the gas service station and 
defendant should seek a replacement.” 

2. Assuming arguendo plaintiff is entitled 
under Delaware law to continued posses- 
sion, injunctive remedy is hardly required 
under the circumstances. Plaintiff may con- 
tinue in possession. Then he resists any 
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legal action for eviction. There is no show- 
ing damages would not be an adequate 
remedy if plaintiff will sustain any. For in- 
junction process to issue irreparable injury 
is essential.” In additional, the Federal Dis- 
trict Court, here, should not interfere with 
orthodox legal procedures and remedies 
under Delaware law on an issue, such as 
presented, which calls for the application of 
Delaware law exclusively.” And, in addition 
jurisdiction on this issue is doubtful.” 


3. The remaining issue is whether the 
alleged violation of the Clayton Act justifies 
issuance of a preliminary injunction. The 
narrative of the facts, as each party recites 
them, shows the facts are in serious dispute. 
The law of this jurisdiction is where the 
paper record shows a serious dispute as to 
the facts the preliminary injunction must be 
denied.” Plaintiff has failed to carry another 
burden, e. g., to show he has a reasonable 
probability of success upon the factual issues 
that, at final hearing, his refusal to carry 
Firestone Tires caused the lease not to be 
renewed and such was part and parcel ot 
the alleged violation of the Clayton Act.” 


4, The basis for refusal to issue the in- 
junctive process has been stated, and there 
is no present necessity to rule on whether 
the facts contended for by plaintiff would 
establish a violation of §3 of the Clayton 
Act, The motion for a preliminary injunc- 
tion will be denied. 


18 Quay, par. 4. 

14 Quay, par. 7; Bowman, par. 2; Murphy, 
par. 2. # 

1% Murphy, par. 2. 

16 After November 16, 1960 defendant ob- 
tained a replacement dealer who made a de- 
posit for the new tenancy, gave notice to his 
employer of termination of his employment, 
gave notice to his landlord of termination of 
the lease of his residence in Middletown, Dela- 
ware, and made an agreement to rent a house 
in Georgetown for himself and family. Murphy 


par. 3. 
11 See note 6, supra. 
184 On termination of the lease, 


LESSEE shall deliver the leased premises to 
LESSOR in the same condition in which LESSEE 
is obligated to use and maintain the same 
hereunder, reasonable wear and tear and dam- 
age due to matters beyond the control of 
LESSEE excepted .. .” 

“11. Whenever this lease shall terminate 
LESSEE hereby waives all right to any notice 
or demand to quit possession as prescribed by 
any statute then in force relating to summary 
process, and LESSOR shall have the right to 
retake possession of the leased premises, to- 
gether with products and merchandise located 
thereon, such products and merchandise to be 
accounted for in accordance with law and the 
respective rights of the parties at such time. 
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19 25 Del. C. § 5104. 

20 Goberman v. Howard Cleaners, 5 W. W. 
Harr. 428, 166 A. 793; Hirzel v. Silker, 4 W. W. 
Harr. 588, 156 A. 360. 

21 Murphy, par. 2; Bowman, par. 2. 

2 Warner Bros. Pictures v. Gittone [1940-1943 
TRADE CASES { 56,004], 3 Cir., 110 F, 2d 292. 

23 Clifton Park Manor Section One v. Mason, 
D. C. Del., 137 F. Supp. 324, at p, 325. 

247f jurisdiction is sought on diversity, juris- 
dictional amount is neither alleged nor shown, 
28 U. S. C. A. § 1332(a), as it must be in 
equitable as well as legal actions, 1 Moore’s 
Fed. Prac. par. 0.95 et seq. At best, under 
25 Del. C. § 5104 plaintiff will get a lease by 
the month and terminable on a month’s notice, 
§ 5106. It would appear obvious the minimum 
jurisdictional amount of $10,000 is not involved 
here. 

*% The following cases contain all the cited 
cases in the District of Delaware and the Third 
Circuit: Clifton Park Manor Section One v, 
Mason, supra; Benton v. Glenn McCarthy, Inc., 
D. C. Del., 154 F. Supp. 670; Acme Fast Freight 
v. U. 8., D. C. Del., 135 F. Supp, 823; Sims v. 
Greene, 3 Cir., 161 F. 2d 87; Warner Bros. 
Pictures, supra. 

% See Note 25, supra. 
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[f 70,023] Fiat Motor Co., Inc. v. Alabama Imported Cars, Inc. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 
15606. Dated May 25, 1961. 
Appeal from the United States District Court for the District of Columbia. Affirmed. 


Automobile Dealers Franchise Act 


Jurisdiction—Doing Business—Supervision of Local Distributor—An automobile im- 
porter was present in the District of Columbia, so as to be subject to suit, through the 
control over accounts and activities of its local distributor, particularly in its express 
power over the designation of local dealers, since the suit was based on the relationship 
between the importer and its wholesale distributor. Jurisdiction was proper, whether 
determined by federal or local standards. 

See Private Enforcement and Procedure, Vol. 2, { 9070. 

Service of Process—Officer of Local Distributor—Adequacy Under Federal and Local 
Standards.—Service of process on the president of an automobile importer’s distributor 
in the District of Columbia was not service on an officer or general agent within the 
meaning of Federal Rules of Civil Procedure, Rule 4(d)(3). However, Rule 4(d)(7) 
permits service in compliance with local requirements, and the person served was an 


agent of the importer, within the requirements for the District of Columbia. 
See Private Enforcement and Procedure, Vol. 2, 9070. 


For the appellant: Edward Garfield, of the bar of the Court of Appeals of New York, 
pro hac vice, by special leave of the court, with Malcolm S. Langford on brief. 


For the appellee: John F, Mahoney, Jr., with Charles E. Pledger, Jr., and Justin L. 


Edgerton on brief. 


Before Witzpur K. Mitier, Chief Judge, and BAZELoNn and Burcer, Circuit Judges. 


Burcer, Circuit Judge [Jn full text]: Ap- 
pellant (Fiat) is a New York corporation 
with its principal place of business in New 
York City. It imports Fiat automobiles and 
sells them to wholesale distributors among 
which is the Roosevelt Automobile Com- 
pany (Roosevelt), a Delaware corporation 
with its principal place of business in the 
District of Columbia. The appellee, Ala- 
bama Imported Cars, Inc. (Alabama) is an 
Alabama corporation and a dealer under a 
sales agreement. Appellee instituted this 
suit under the Automobile Dealers’ Fran- 
chise Act, 15 U. S. C. §§ 1221-25 (1958) 
against Fiat and Roosevelt as co-defend- 
ants and purported to accomplish service 
on Fiat by service upon the president of 
Roosevelt in the District. Fiat’s motion to 
quash service was denied and this appeal 
from the interlocutory order was certified 
under 28 U.S. C. § 1292(b) (1958). 

The lengthy “Distributor Sales Agree- 
ment” to which Fiat and Roosevelt are 

Y Although the contract does not in terms 
grant Roosevelt the exclusive right to distribute 
Fiat products in this area, it appears that in 


practice Roosevelt is the sole distributor cover- 
ing the area. 
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parties provides that Roosevelt is an au- 
thorized distributor of Fiat motor vehicles, 
parts and equipment for the District of 
Columbia and nine southeastern states? 
Roosevelt is obligated under the agreement 
to promote the sales of Fiat products 
vigorously and aggressively, to use adver- 
tising materials? provided by Fiat, to estab- 
lish and equip “to the satisfaction of Fiat” 
places of business in the District of Co- 
lumbia and Florida, to maintain those lo- 
cations in good condition, and to change 
such locations only with the prior consent 
of Fiat. The contract also requires Roose- 
velt to keep and furnish to Fiat upon re- 
quest, such records and reports as Fiat 
shall require, to maintain certain stated 
working capital and net worth, to employ 
personnel in certain stated capacities and 
to insure their attendance at Fiat training 
schools. Particularly significant in view of 
the issue in this litigation is Fiat’s express 
power over Roosevelt’s designation of local 
Fiat dealers in the area, 


? We note that the record shows that Roose- 
velt is listed under ‘Fiat’? in the telephone 
book. Cf. Maryland Ex. Rel. Chrysler v. Hast- 
take Air Lines, Inc., 81 F. Supp. 345 (D. D. C 
aon ines 
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These and other provisions of the agree- 
ment manifest a continuing business re- 
lationship involving the supervision and 
control by Fiat of numerous details of the 
Roosevelt business. The theory of appel- 
lant’s complaint is that Roosevelt and Fiat, 
through their control over dealerships, did 
not afford appellant’s franchise the good 
faith treatment required by the Dealers’ 
Act under which suit is brought. Thus, the 
cause of action upon which the suit is 
based arises from the relationship between 
Fiat and Roosevelt and provisions of their 
agreement. In our view this relationship 
subjects Fiat to service in the District 
whether that issue is considered to be 
governed by federal or local standards.® 


Assuming that in the absence of con- 
trolling federal statute* the matter is gov- 
erned by the standards of “fair play and 
substantial justice,” *° Lone Star Package Car 
Co; uv. Baltimore. &-O. R: .Co., 212 F. 2d 
147 (5th Cir. 1954), the contacts of Fiat 
with the District are of such substantial, 
continuing, and directory nature as to war- 
rant the holding that it is doing business 
here in a manner which makes it subject 
to service of process in this jurisdiction. 
McGee v. International Life Ins. Co., 355 
U. S. 220 (1957); Florio v. Powder Power 
Tool Corp., 248 F. 2d 367 (3d Cir. 1957); 
cf. Scholnik v. National Airlines, Inc., 219 
F. 2d 115 (6th Cir. 1955). On the other 
hand, if local law governs, Fiat is subject 
to service in the District under our de- 


Cited 1961 Trade Cases 
Gellman Bros. v. FTC 


78,065 


cision in Carroll Electric Co. v. Freed-Eis- 
mann Radio Corp., 60 App. D.C. 228, 50 F. 
2d 993 (1931). See also Frene v. Lomsville 
Cementi€og 7720. S? App§ D='G37129).134 
Fe2d05 1151943); 


Appellant contends that even if it is 
subject to service in the District, service 
was not effected in a proper manner under 
the Rules. We agree with appellant that the 
president of Roosevelt was not “an officer, 
a managing or general agent” as described 
in Rule 4(d)(3), Fev. R. Civ. P., upon whom 
service could be made. But Rule 4(d)(7) 
allows service in the manner prescribed by 
local law. D. C. Code § 13-103 (1951) pro- 
vides that “in actions against foreign corpo- 
rations doing business in the District all 
process may be served on the agent of such 
corporation or person conducting its busi- 
ness.’ The latter phrase is broad enough 
to include the president of Roosevelt, for 
the import of the provision is that service 
must be made upon one who “occupies such 
a responsible representative status as to 
make it reasonably certain that he will turn 
over the process” to those called upon to 
answer. Acme Eng’rs, Inc. v. Foster Eng’r 
Co., 254 F. 2d 259, 263 (Sth Cir. 1958). 


Since the District Court had power to 
subject Fiat to service in the District and 
the service was made in an authorized 
manner, the court correctly denied the mo- 
tion to quash service. 


Affirmed. 


[70,024] Nate Gellman, Burt Horwitz and Peter Podany, individually and as 
co-partners doing business as Gellman Brothers v, Federal Trade Commission, 


In the United States Court of Appeals for the Eighth Circuit. 


May 26, 1961. 


No. 16,555. Dated 


Petition for Review of An Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Punchboards—Proof—Number of Sales—Use with Merchandise—Number of Wit- 
nesses.—The Federal Trade Commission properly found that a company had unlawfully 
sold punchboards for use with merchandise, and had knowledge of such use, where the 


3 Compare the majority and dissenting opin- 
ions in Jaftex Corp. v. Randolph Mills, Inc., 
282 F. 2d 508 (2d Cir. 1960). 

4Cf. Fourco Glass Co. v. Transmira Prods. 
Corp., 353 U. S. 222 (1957). 

5 International Shoe Co. v. Washington, 326 
U.S. 310, 320 (1945). 

6 See Rule 81(e), FED. R. CIV. P. 

1Since appellant has a continuing contact 
with the District, it is subject to service under 
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the first paragraph of D. C. Code § 13-103 
(1951), and we need not consider questions 
raised with respect to the limitations which 
the second paragraph of that section imposes 
upon service upon corporations whose contact 
with the District is ‘‘casual and irregular.’’ 
See Goldberg v. Southern Builders, Inc., 87 
U. S. App. D. C. 191, 184 F. 2d 345 (1950). 
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Gellman Bros. v. FTC 
boards were prominently displayed in catalogs under captions such as “merchandise 
board[s]” or “Getzum Smokes.” Also, it was not necessary to prove that many sales 
had been made; one would be sufficient (the court noted, however, that the prominence 
of the boards in the catalog, the varieties available, the number of catalogs issued, and 
the company’s volume of business, together with statements that about half of the sales 
were to out-of-state customers, indicated a substantial number of interstate sales). And 
in is order, it was proper for the FTC to prohibit the use of “punchboards or other de- 


vices”; it was not necessary to limit it to “punchboards or other lottery devices.” 
See Unfair Practices, Vol. 2, 5173.90; FTC Enforcement and Procedure, Vol. 2, { 8611.55. 
For the petitioners: Maurice Weinstein, Milwaukee, Wis. 


For the respondent: Alvin L. Berman, Attorney, Federal Trade Commission, Wash- 
ington, D. C., with Pgad B. Morehouse, Acting General Counsel, and Alan B, Hobbes, 
Assistant General Counsel, Federal Trade Commission, on brief. 


Affirming and enforcing a cease and desist order of the Federal Trade Commission 


in Dkt. 7298. 


Before Voce and BLacKMuN, Circuit Judges, and Beck, District Judge. 


VoceEL, Circuit Judge [/n full text]: On 
May 23, 1960, the Federal Trade Commis- 
sion, respondent herein, adopted as its deci- 
sion an order dated December 23, 1959, 
issued by its Hearing Examiner, directing 
that the petitioners, individually and as a 
partnership trading under the name of Gell- 
man Brothers, 


“% %* %* do forthwith cease and desist 
from selling or distributing in commerce, 
as ‘commerce’ is defined in the Federal 
Trade Commission Act, punchboards or 
other devices which are designed or in- 
tended to be used in the sale or distribu- 
tion of merchandise to the public by 
means of a game of chance, gift enter- 
prise or lottery scheme.” 


Petitioners ask this court to review and 
reverse such order, which was issued at the 
conclusion of an administrative proceeding 
based upon a complaint charging the peti- 
tioners with having engaged in certain unfair 
acts and practices in commerce, in violation 
of the Federal Trade Commission Act. The 
pertinent provisions thereof are, 15 U. S. 
C. A. § 45(a)(1) and (6): 


“(a)(1) Unfair methods of competition 
in commerce, and unfair or deceptive acts 
or practices in commerce, are declared 
unlawful. 

x * * 

(6) The Commission is empowered and 
directed to prevent persons, partnerships, 
or corporations * * * from using * * * 
unfair or deceptive acts or practices in 
commerce.” 


1For violating a similar cease and. desist 
order issued in 1938, action was brought against 
petitioners for damages and injunctive relief. 
The suit was settled by stipulation in 1943 upon 
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At a hearing before one of the Commis- 
sion’s Examiners, evidence was introduced 
in support of the charges. Petitioners offered 
no evidence. Subsequently they, through 
their attorney, objected to proposed findings 
prepared by counsel for the Commission and 
filed their own proposed findings, which will 
hereafter be referred to. The Hearing 
Examiner 

“Upon the basis of the entire record, 
and after considering the proposed find- 
ings of facts, conclusions and legal memo- 
randa submitted by counsel * * *” 

made his findings of fact and conclusions 
and order thereon. The Examiner found, as 
alleged in the complaint, that the petitioners 
are now and have been engaged in the sale 
and distribution of merchandise including 
devices commonly known as punchboards; 
that they were sold in “commerce” as de- 
fined in the Federal Trade Commission Act; 
that the “* * * punchboards [were] so 
prepared and arranged as to involve games 
of chance, gift enterprises or lottery schemes 
when used in making sales of merchandise 
to the public’; and that the sale of mer- 
chandise by means of such punchboards is 
contrary to established public policy and 
accordingly constituted unfair acts and prac- 
tices in violation of the Federal Trade Com- 
mission Act. The Examiner issued the 
proposed order which on appeal was adopted 
by the Commission.? 

payment of $1500.00 damages. The stipulation 
for settlement provided that the plaintiff ‘has 


abandoned and wishes to have dismissed with- 
out prejudice its request for injunctive relief.” 
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In asking this court to review and set 
aside the order, the petitioners’ primary 
claim of error is that the evidence fails to 
support the findings of the Examiner. 


[Punchboards as Unfair Practices] 


We note at the outset that it is now well 
established that the sale or distribution in 
interstate commerce of punchboards or other 
devices designed for the purpose of selling 
merchandise to the public by means of a 
game of chance or lottery scheme consti- 
tutes “unfair or deceptive acts or practices” 
under § 45(a) of Title 15 U.S. C. A. Zitser- 
man v. Federal Trade Commission [1952 
TRADE CASES { 67,390], 8 Cir., 1952, 200 F. 
2d 519, 522; Gay Games v. Federal Trade 
Commission [1953 TrapE Cases § 67,478], 10 
Cir., 1953, 204 F. 2d 197, 199, rehearing 
denied May 11, 1953; Surf Sales Company 
uv. Federal Trade Commission [1958 TRADE 
CasEs { 69,153], 7 Cir., 1958, 259 F. 2d 744, 
746; Goldberg v. Federal Trade Commission 
[1960 TrapvE Cases § 69,834], 7 Cir., 1960, 
283 F. 2d 299; Feitler v. Federal Trade Com- 
mission, 9 Cir., 1953, 201 F. 2d 790, 792, 
rehearing denied February 19, 1953, cer- 
tiorari denied 346 U. S. 814, rehearing de- 
nied 346 U. S. 880. Cf., Loughran v. Federal 
Trade Commission [1944-1945 TrapeE Cases 
7 57,265], 8 Cir., 1944, 143 F. 2d 431. 


The most recent Court of Appeals case 
on the subject and one which appears, 
factually, to be on all fours with the in- 
stant situation is Peerless Products, Inc. wv. 
Federal Trade Commission [1960 TRADE CASES 
{ 69,863], 7 Cir., 1960, 284 F. 2d 825, 826, 
rehearing denied December 29, 1960. There- 
in Peerless Products, Inc., shipped punch- 
boards in interstate commerce. 


“k %*& * Most of the boards were ‘plain 
boards’ which had no legend printed upon 
them designating the winning numbers 
and prizes. However, there was substan- 
tial testimony from petitioners’ customers 
that they easily had adapted these plain 
boards for the distribution of merchandise 
by lottery and that the adapted boards 
were used primarily to distribute mer- 
chandise rather than cash prizes. In 
addition, there was testimony that in cer- 
tain instances Peerless furnished its cus- 
tomers with ‘flares’ (legends describing 
prizes and winning numbers) which they 
could attach to plain boards in adapting 
them for the distribution of merchandise 


as prizes. 
x * 
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* * * By the sale and interstate ship- 
ment of its punchboards, petitioners have 
supplied and placed in the hands of third 
persons the means of and instrumentali- 
ties for engaging in unfair acts of distrib- 
uting merchandise by lottery in violation 
of the Act. Since the evidence indicates 
that such punchboards were designed and 
used primarily for the distribution of 
merchandise by lottery, it is no defense 
that in the main third parties attached 
to the boards the legends of winning 
numbers and merchandise prizes or that 
such boards could possibly be adapted as 
money boards giving only cash prizes.” 


[Sales by Petitioner] 


Here the record indicates the following: 
For approximately forty years petitioners 
have been engaged in the sale and distri- 
bution of various kinds of merchandise, in- 
cluding punchboards. They operate from 
Minneapolis, Minnesota. Petitioners’ sales, 
including punchboards, for 1957 were in 
excess of $1,400,000 and approximately the 
same for 1958. Of this gross amount, 
approximately 50% represented sales out- 
side the State of Minnesota. The exact 
volume of petitioners’ punchboard business 
was not ascertainable since petitioners kept 
no separate record of punchboard sales, a 
subpoena duces tecum produced no records 
of punchboard purchases and a_ search 
therefor was fruitless. Punchboard items, 
however, were carried prominently dis- 
played and described on two full pages in 
the petitioners’ catalog. Of 40,000 catalogs 
published, 75% have been distributed out- 
side of the State of Minnesota. Nate Gell- 
man, one of the petitioners, while claiming 
that they kept no separate records with 
reference to the sale of punchboards, ad- 
mitted that they sold “a lot of punchboards” 
in the State of Minnesota and that “* * * 
about 50 per cent of our business on punch- 
boards would be outside the state of Minne- 
sota.”’ An examination of some of the 
petitioners’ sales files by investigators for 
the Federal Trade Commission disclosed 
the names of a considerable number of out- 
of-state purchasers of punchboards. This 
list was given to Gellman, Gellman testi- 
fied that he thereafter sent form letters to 
forty or fifty of such out-of-state purchasers 
of punchboards. Subsequently it was stipu- 
lated by petitioners that four of petitioners’ 
out-of-state customers would have testified, 
if called as witnesses, (1) that each pur- 
chased one board from Gellman Brothers; 
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(2) that each placed upon the board after 
receiving it a legend to the effect that the 
person who punched the board and received 
the lucky number would receive as a prize 
certain merchandise; (3) that each actually 
gave to the lucky winner the merchandise 
referred to as a prize; (4) that the mer- 
chandise so given as a prize had a value 
greater than the amount paid for any indi- 
vidual punch. 


As to two of the punchboards received as 
exhibits and as typical of those admittedly 
sold by the petitioners, each is described in 
the petitioners’ catalog as a “merchandise 
board.” The legend on the face of each 
board is: 

“Numbers Ending in 
0 and 5 
Register for 
Grand Prize 
Numbers 1 to 15 
Are Free 
Numbers 16 to 35 
Pay What You Draw 
Over 35 Pay Only 35¢” 


A third punchboard exhibit of the type sold 
by the petitioners carried on its face the 
legend: 

“Getzum Smokes 


Red White Blue 
Tickets Tickets Tickets 
15-35-55-75  20-40-60-80- 22-44-66 
115-135 100-120 Receive 
Receive Receive 5 Packs of 
5 Packs of 5 Packs of Cigarettes 
Cigarettes Cigarettes 


Last Punch on Board Receives 5 Packs 
of Cigarettes” 


Significantly, petitioners in their proposed 
findings submitted to the Examiner made, 
in essence, the following statements: (1) 
That they are now and have been selling 
punchboard devices to dealers and individ- 
uals in the several states; (2) that such 
sales constitute trade in “commerce” as de- 
fined by the Federal Trade Commission 
Act; (3) that said punchboard devices are 
so prepared as to involve games of chance, 
gift enterprises or lottery schemes when 
used in selling merchandise to the public; 
and (4) that by using such punchboard 
devices, articles of merchandise are distrib- 
uted to the public wholly by lottery or 
chance. As to whether these statements 
constitute pertinent judicial admissions as 
argued by the respondent, and denied by 
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petitioners, we need not decide; suffice it 
to say that whether designated admissions 
or mere statements, their accuracy is clearly 
established by the record and lend support 
to respondent’s conclusions. 


[Number of Sales] 


Petitioners claim that there is no evidence 
that there were “many sales” made by 
means of the punchboards to “many mem- 
bers” of the purchasing public “which had 
been induced to trade or deal with retail 
dealers, organizations and individuals sell- 
ing, distributing merchandise by the means 
of these particular punchboards.” They 
contend that the evidence is limited to four 
sales. The argument hardly justifies reply, 
when consideration is given to the fact that 
petitioners’ catalogs prominently display 
some 19 different types of punchboards, 
that they distribute 30,000 copies of their 
catalogs in interstate commerce, that they 
have been selling punchboards in interstate 
commerce for forty years, that they sell “a 
lot of punchboards” in Minnesota, and that 
50% of their punchboard business is in 
interstate commerce; and that a partial 
investigation disclosed at least forty or fifty 
out-of-state purchasers of punchboards. The 
fact that the prosecution limited the stipu- 
lation to the testimony of four of petitioners’ 
out-of-state customers is persuasive only of 
the conclusion that further testimony from 
other out-of-state customers would have 
been merely cumulative. Cf. Automatic 
Canteen Co. v. Federal Trade Commission 
{1953 Trape Cases { 67,503], 1953, 346 U. S. 
61, 65; Fox Film Corp. v. Federal Trade 
Commission, 2 Cir., 1924, 296 Fed. 353, 356; 
Rosten v. Federal Trade Commission [1958 
TRADE CASES { 69,281], 2 Cir., 1959, 263 F. 
2d 620. Moreover, it would appear from 
the Senate Report on the Wheeler-Lea 
Amendment (S. Rep. No. 221, 75th Cong., 
Ist Sess., 3-4 (1937)) amending Section 5 
of the Federal Trade Commission Act, that 
the Commission’s jurisdiction is not in- 
tended to be affected even if only a single 
unfair act is involved. 


“* * * After consideration the com- 
mittee is of the opinion that, since the 
powers of the Commission in this respect 
are injunctive rather than punitive, the 
Commission should have the power to re- 
strain an unfair act before it had become 
a method or practice, if, in its discretion, 
such restraint be in the public interest. 
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U. S. v. White Motor Co. 


A single act may have multiple or continu- 
ing effects and may be far reaching.” (Em- 
phasis supplied.) 


[Knowledge of Use] 


Petitioners also profess lack of knowledge 
that the punchboards would be used for 
selling merchandise. What else could they 
have meant or intended when they adver- 
tised and sold punchboards as “merchandise 
board[s]” and “Getzum Smokes” punch- 
boards designating certain numbers which 
when punched were to receive stated packs 
of cigarettes? To accept petitioners’ pro- 
fession of innocence would require more 
naivete than this court is willing to admit. 
Be that as it may, however, whether peti- 
tioners knew or did not know of the in- 
tended use to which the boards were to be 
put is without significance. In Jaffe v. Fed- 
eral Trade Commission [1940-1943 Trave 
Cases § 56,331], 7 Cir., 1943, 139 F. 2d 112, 
rehearing denied November 22, 1943, certio- 
rari denied, 321 U. S. 791, the court stated: 


“Moreover, proof of sales through the 
use of such push cards was unnecessary. 
No proof that sales actually resulted 
from such practices is required to make 
out a case against the mal-practitioner 
for a violation of Sec. 5(a) of the Fed- 
eral Trade Commission Act, 15 U. S.C. A. 
§ 45(a).” 
Cf. Drath v. Federal Trade Commission [1956 
TRADE CASES { 68,557], D. C. Cir., 1956, 239 
F. 2d 452, 453, certiorari denied, 353 U. S. 
917. 

Under the rule set forth supra, we feel 
that the evidence herein fully justified the 


Examiner’s findings and the issuance of a 
cease and desist order and we so hold. 


[Wording of Order] 


Petitioners lastly object to the scope of 
the order, claiming that it is broader than 
necessary. They seem to infer that if the 
order is to be sustained it should be changed 
to include the word “lottery”; that is, “other 
lottery devices”, and the words “intended 
to be used” should be deleted. We see no 
reason to change the form of the Commis- 
sion’s order and little difference between 
“punchboards or other devices which are 
designed or intended to be used in the 
sale or distinction of merchandise * * * by 
means of a game of chance, gift enterprise 
or lottery scheme” and “punchboards or 
other lottery devices which are’, etc. The 
identical form of this order has been ap- 
proved in the Peerless case, supra.’ Further- 
more, unless the remedy bears no reason- 
able relation to the existtng unlawful prac- 
tices, the Commission’s discretion as to the 
scope of the order should not be disturbed. 
Fedcral Trade Commission v. National Lead 
Co. [1957 Trane Cases 7 68,629], 1957, 352 
U. S. 419, 428-9. See, also, Federal Trade 
Commission v. Mandel Brothers {1959 TRADE 
CasES § 69,342], 1959, 359 U. S. 385, 392-3. 
xo the mh those Calpit violating mtne NCL 
must expect some fencing in.” Mr. Justice 
Clark in National Lead Co., supra, at 341. 

The order of the Commission will be 
affirmed. An order will be entered by this 
court enforcing it in accordance with the 


provisions of 15 U. S. C. A. § 45(c). 


[] 70,025] United States v. The White Motor Co. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Ciyil Action No. 34593. Filed April 21, 1961. 


Case No. 1399 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Allocation of Territories—Restrictions Imposed by Manufacturer—Distributors and 
Dealers.—A motor truck manufacturer’s distribution system under which each distributor 
was restricted as to the territory in which it could sell to dealers or (presumably) consum- 
ers, and each dealer was similarly restricted, was a per se violation of Secs. 1 and 3 of the 
1958, certiorari denied 358 U. S. 821, rehearing 
denied 358 U. S. 896 (‘‘other devices’’). Cf. 
Globe Cardboard Novelty Co. v, Federal Trade 
Commission [1950-1951 TRADE CASES f 62,947], 
3 Cir., 1951, 192 F. 2d 444, 447-8. 


2See Hamilton Mfg. Co. v. Federal Trade 
Commission [1952 TRADE CASES f 67,216], 
D. C. Cir., 1952, 194 F. 2d 346, 348 (‘‘intended 
to be used’); James v. Federal Trade Com- 
mission [1958 TRADE CASES { 68,942], 7 Cir., 
1958, 253 F. 2d 78, rehearing denied March 31, 
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Sherman Act. Although the manufacturer may properly impose restrictions as to stand- 
ards and policies or sales and repair facilities, it “can fare no better in a system of identical 
contracts with its distributors and dealers allocating territories and customers than could 
the distributors and dealers themselves ‘if they formed a combination and endeavored to 
establish the same restrictions, and thus to achieve the same result, by agreement with each 


other’. 
See Combinations and Conspiracies, Vol. 1, {| 2005. 


Resale Price Fixing—Prices to Dealers for Resale—Fixed Discounts for Specified 
Customers.—A distribution system for motor trucks, parts and accessories under which 
prices at which trucks could be sold to dealers by distributors or by the manufacturer were 
fixed, as were maximum prices for parts and accessories sold to dealers or government and 
fleet purchasers (who purchased trucks direct from the manufacturer), was unlawful on its 
face, as a per se violation of Secs. 1 and 3 of the Sherman Act. The facts that no prices 
were fixed for resale by dealers to consumers, or that the motives for the price fixing may 
have been free from impropriety, were not justifications. Accordingly, summary judgment 
was entered on the pleadings and exhibits of record. 


‘See Resale Price Fixing, Vol. 1, f 3015.10, 3060. 


Customer Allocation—Exclusion of Government and “Fleet” Purchasers—Necessity 
for Approval of Resale Purchasers.—A distribution system for motor trucks in which all 
distributors, dealers and direct dealers (those who purchased direct from the manufacturer, 
for resale) agreed not to sell to Federal or State governments or government units, nor 
to specified “national” or “fleet” purchasers (for use) which bought direct from the 
manufacturer, and that they would not sell to any person or firm for resale without obtain- 
ing written consent of the distributor (in the case of dealers) or manufacturer (in the case 
of distributors and direct dealers) violated Secs. 1 and 3 of the Sherman Act on its face, 
so that summary judgment for the government based on pleadings and exhibits was proper. 


See Combinations and Conspiracies, Vol. 1, { 2015.170, 2051. 
For the plaintiff: Robert Hummell and Frank B. Moore, Cleveland, Ohio. 
For the defendant: Robert W. Wheeler and John H. Watson, Jr., Cleveland, Ohio. 


Memorandum on Government’s Motion 
for Summary Judgment 


KaLpr_etIscH, Judge [/n full text]: This 


White trucks outside their specified assigned 
territories they are obliged to pay certain 
sums of money to the dealers or dis- 


action was instituted June 30, 1958, by the 
United States under Section 4 of the Sher- 
man ‘Act (15 U. S. C. A., 4), charging that, 
beginning on or about January 1, 1955, de- 
fendant, The White Motor Company, here- 
inafter called White, or defendant, and certain 
co-conspirators consisting of its various deal- 
ers and distributors, have engaged in an 
unlawful combination and conspiracy in 
violation of Sections 1 and 3 of the Act (15 
UMS) Crary 3): 


The amended complaint charges that 
White, its distributors and dealers have 
combined and conspired to restrain inter- 
state commerce by entering into agreements 
whereby: each distributor and dealer will 
sell White trucks only to dealers or other 
buyers who have a place of business or pur- 
chasing headquarters within the distributor’s 
or dealer’s assigned territory, (Complaint, 
par. 17(a)); if distributors or dealers sell 
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tributors in whose territories such White 
trucks are first registered or placed in 
initial service, (Complaint, par. 17(b)); dis- 
tributors and dealers will not sell White 
trucks to others for resale, (Complaint, par. 
17(c)), or to any Federal or State Gov- 
ernment or any department or political sub- 
division thereof, such sales being reserved 
exclusively by White for direct sales, (Com- 
plaint, par. 17(d)); distributors will sell 
White trucks and parts to dealers at prices 
fixed by White, (Complaint, par. 17(e)); 
and distributors and dealers will sell White 
parts to customers designated by White as 
National Accounts, Fleet Accounts, and to 
Federal and State Governments at prices 
fixed by White, (Complaint, par. 17(f)). 
The Government charges that White is con- 
tinuing and will continue the offenses al- 
leged unless enjoined. The relief requested 
is that White be perpetually enjoined from 
continuing the alleged conspiracy and from 
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continuing or renewing any of the provi- 
sions of its contracts fixing resale prices 
of White trucks and parts or imposing 
limitations or restrictions on the territories 
within which or persons to whom White 
distributors and dealers may sell trucks. 


Defendant has admitted most factual alle- 
gations but has denied all charges of illegal 
conduct. The Government moved for sum- 
mary judgment on the basis of the plead- 
ings, defendant’s answers to interrogatories, 
the deposition of the defendant’s secretary, 
and accompanying exhibits consisting of 
representative copies of the contracts and a 
White distributor and dealer organization 
chart. 

Under Rule 56(c), Federal Rules of Civil 
Procedure, a motion for summary judgment 
“shall be rendered forthwith if the plead- 
ings, depositions and admissions on file, 
together with the affidavits, if any, show 
that there is no genuine issue as to any 
material fact and that the moving party is 
entitled to a judgment as a matter of law.” 


[Sales Organizations and Volume] 


From the pleadings and exhibits the 
Court finds that: 

Defendant is an Ohio corporation with its 
principal place of business at Cleveland. 
(Compiaint, par. 3, Answer, par. 3.) It 
manufactures White and Autocar trucks 
and truck parts, hereinafter referred to as 
White trucks and parts, at Cleveland, Ohio, 
and Exton, Pa., which are sold throughout 
the United States and the District of Co- 
lumbia. (Complaint, par. 7, 12, Answer, 
par 7,12.) 


After manufacture, White trucks and 
parts are sold through over two hundred 
persons, firms or corporations designated by 
White as “franchised distributors,” herein- 
after called distributors, Distributors, in 
turn, sell White trucks and parts at whole- 
sale to over eighty franchised dealers and 
others. The term “dealer,” as used herein, 
includes the terms “key dealer,’ “metro- 
politan dealer,” and “dealer” and means any 
person, firm or corporation so designated 
by a distributor, with the approval of White, 
as a retail seller of White trucks and parts. 
Dealers purchase White trucks and parts 
from distributors. The term “direct dealer,” 
includes the more than twelve “direct key 
dealers,” “direct metropolitan dealer,” and 


1] See footnote on following page. 
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“direct dealers,” which are persons, firms 
or corporations so designated by White as 
retail sellers of White trucks and parts, to 
whom White sells its trucks and parts di- 
rectly. Distributors, dealers and direct deal- 
ers are located throughout the United States 
and the District of Columbia. (Complaint, 
par. 9, 10, 12, 13; Answer, par. 9, 10, 12, 13; 
Plaintiffs Exhibit 36.) 

In addition to selling through distributors, 
dealers and direct dealers, defendant sells 
White trucks and parts directly to consum- 
ers, some of whom are designated as “Na- 
tional Accounts,” and to various governmental 
divisions designated herein as “Government 
Accounts.” (Complaint, par. 12, 13, 14; 
Answer, par. 12, 13, 14.) 


There is a continuous flow in interstate 
trade and commerce of White trucks and 
parts from White’s manufacturing plants in 
Ohio and Pennsylvania, through distribu- 
tors, dealers and direct dealers, to consum- 
ers located throughout the United States 
and the District of Columbia, and from 
White manufacturing plants in Ohio and 
Pennsylvania and its sales and_ service 
branches directly to consumers located 
throughout the United States and the Dis- 
trict of Columbia, some of which are some- 
times designated “National Accounts,” and 
the sales to some of which are sometimes 
called “Government Sales.” (‘Complaint, 
par. 14; Answer, par. 14.) 

White is one of the leading United States 
manufacturers of medium to heavy duty 
trucks and parts therefor (Complaint, par. 
15; Answer, par. 15). 

The total volume of sales of White trucks 
by defendant to its various classes of cus- 
tomers was $102,928,000 in 1955, $116,110,000 
in 1956, $127,471,000 in 1957, and $92,699,000 
during the first seven months of 1958. (De- 
fendant’s Answer to Interrogatory No. 7, 
Ex. J, more fully set forth in Appendix A 
of this memorandum.)"! 

Total sales of White truck parts by de- 
fendant in each of the years 1955, 1956, and 
1957 exceeded $41,000,000 and were over 
$25,000,000 for the first seven months of 
1958. (Defendant’s Answer to Interroga- 
tory No. 8, Ex. J-1.) 

Sales of White truck parts by defendant 
to the United States Government amounted 
to $2,755,000 in 1955, $915,000 in 1956, 
$475,000 in 1957, and $761,000 for the first 
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seven months of 1958. (Defendant’s An- 
swer to Interrogatory No, 8, Ex. J-1.) 


The Court further finds that: 


At the deposition of Alfred Dixon Edger- 
ton, Secretary of White, copies of thirty- 
five contracts were authenticated and identified 
as being representative of all of the various 
forms of agreements used by defendant 
throughout its distribution system during 
the period involved which contain the 
clauses relevant to this action. (Tr. 28-40.) 


Exhibits 1-16, inclusive, consist of Dis- 
tributor's Selling Agreements, Form 626, at 
least 251 of which were executed or in effect 
during the relevant period. The printed 
portions of all of the Form 626 contracts are 
identical, (Tr. 29, 30.) (It is noted that 
Exhibit 2 bears the form number 604 but, 
in view of the testimony and by comparison 
of the documents, it is apparent that the last 
page bearing the form number 604 is that 
of another exhibit and that Exhibit 2 is 
Form 626.) 


Exhibits 17-20, inclusive, consist of Direct 
Key Dealer Selling Agreements, Form 631, 
eighteen of which were executed or in 
effect during the relevant period. The printed 
portions of all of the Form 631 contracts 
are identical, (Tr. 31.) 


Exhibits 21-23, inclusive, consist of Direct 
Dealer Selling Agreements, Form 627, five of 
which were outstanding during the relevant 
period. The printed portions of all of the 
Form 627 contracts are identical. (Tr. 32.) 


Exhibits 24-32, inclusive, consist of Key 
Dealer Selling Agreements, Form 682, ap- 
proximately sixty-two of which were in 
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effect during the relevant period. (Ex. 36.) 
The printed portions of all Form 682 con- 
tracts are identical. (Tr. 36, 37.) 


Exhibit 33 consists of a Dealer Selling 
Agreement, Form 713, approximately twenty- 
two of which were in effect during the 
relevant period. The printed portions of all 
Form 713 contracts are identical. (Tr. 39.) 


Exhibits 34 and 35 consist of Metropolitan 
Dealer Selling Agreements, Form 604, of 
which two were outstanding during the 
relevant period. Printed portions of all 
Form 604 contracts are identical. (Tr. 40.) 


Exhibit 36 consists of a graphic repre- 
sentation of White’s distribution system 
prepared in the normal course of business 
by White for, and at the request of, the 
Federal Bureau of Investigation. It is in- 
itialed and dated “10/22/57” and indicates 
the number of White’s distributors, dealers 
and direct dealers and their relationships 
to each other. (Tr. 20.) 


White is a party to all selling agreements 
with distributors, direct key dealers, direct 
metropolitan dealers, and direct dealers. 
White also is a party to all selling agree- 
ments between its distributors and key 
dealers, metropolitan dealers, and dealers, 
its approval and signature being necessary 
to validate the agreements. 


White provides standard form selling 
agreements which its distributors are re- 
quired to use when entering into contracts 
with key dealers, metropolitan dealers and 
dealers. (Par. 9, Distributor Selling Agree- 
ment, Form 626.) 


fl Appendix A reads as follows.—CCH. 


APPENDIX A 
ANNUAL SALES OF WHITE TRUCKS BY DEFENDANT 


1955 

Classes of Customers Amount 
Wr Ss) Governmente-eer nese ae $ 770,000 
Governmentxo£ID: ‘©. 44.45. 2535 3,000 
All Customers in D. C., except 

Gov't, Of: Dy Ga eae ho ke 126, 000 
State & Local Gov’t & their 

Agencies! = iris tae) SEs eS 814,000 
National Accounts ............... 3,725,000 
Mieet ACCOUNTS! = anon ee Recta 37,084,000 
Distributors as eo eee ie ee 52,249,000 
Direct) Dealers keene. ae 327,000 
Indirect.) Dealersiis.}ocn katie oie ee een. 
HiresT ruck, Buyers aot 6...2t cee 8,000 
All Other Buyers in U. S........ 7,822,000 
Total Sales by Defendant........ $102,928, 000 
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(First 7 Mos.) 
1956 1957 1958 
Amount Amount Amount 
$ 473,000 $ 13,862,000 $ 18,857,000 
nett beers we “pete t.. 6,000 
144,000 215,000 22,000 
839,000 1,235,000 1,020,000 
4,989,000 5,237,000 3,204,000 
43,804,000 42,392,000 28,860,000 
53,862,000 52,260,000 35,117,000 
2,273,000 218,000 81,000 
ePeess ‘""" 10,000 “" "13,000 
9,726,000 12,042,000 5,519,000 
$116,110,000 $127,471,000 $ 92,699,000 
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Distributor Selling Agreements 
The Court further finds that: 


Paragraph 1 of the Distributor Selling 
Agreements, Form 626, provides: 

“I. Selling Privilege and Territory. Dis- 
tributor is hereby granted the exclusive 
right, except as hereinafter provided, to 
sell during the life of this agreement, in 
the territory described below, White and 
Autocar trucks purchased from the Com- 
pany hereunder.” (Thereafter, in each 
contract is inserted a description of a dif- 
ferent geographical area, usually in terms 
of subdivisions of states or counties.) 


In addition to the geographical limita- 
tions, certain of the seventeen Distributor 
Selling Agreements submitted to the Court 
in connection with this motion contain the 
following selling restrictions: 

Exhibit 1, between White and John L. 
Boitano White Truck Sales, of Petaluma, 
Calif., prohibits the distributor from selling 
“fire truck chassis to the State of California 
and all political subdivisions thereof.” 

Exhibit 4, between White and Willey 
White Truck Co., of Terre Haute, Ind., 
prohibits that distributor from selling to 
“Eastern Motor Express, Inc., Vigo Trac- 
tor Rentals, Inc., and/or any subsidiary or 
affiliated companies.” 

Exhibit 5, between White and Fremont 
White Truck Sales and Service, of Fremont, 
Ohio, permits that distributor to sell in 
Seneca County only to the “account of Paul 
Gilmore, Inc.” 

Exhibit 6, between White and Sutton- 
White Truck Company, of Sacramento, 
Calif., prohibits that distributor from selling 
“fire truck chassis to the State of California 
and all political subdivisions thereof.” 

Exhibit 11, between White and Midway 
Garage & Service, Inc., of Monroeville, 
Ohio, prohibits that distributor from selling 
to “Mohawk Motor, Inc., and Paul Gil- 
more, Inc.” in Seneca County. 

Exhibit 13, between White and Carl 
Mayr, d.b.a. Poplar White Truck & Equip- 
ment Co., of Erie, Pa., permits that distrib- 
utor to sell in Warren County to the “Ac- 
count of Hammond Iron Works only.” 

Paragraph 2 of the Distributor Selling 
Agreements provides: 

“Merchandising Agreement. Distributor 
agrees to develop the aforementioned terri- 


1See below with respect to Dealer Selling 
Agreements. 
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tory to the satisfaction of Company, and not 
to sell any trucks purchased hereunder ex- 
cept in accordance with this agreement, and 
not to sell such trucks except to individ- 
uals, firms, or corporations having a place 
of business and/or purchasing headquar- 
ters in said territory. 


“Distributor agrees not to sell nor to 
authorize his dealers to sell such trucks 
to any person, firm or corporation for 
resale by such person, firm or corporation, 
unless the right to do so is specifically 
granted by Company in writing. (Com- 
pany Branches, Company approved dis- 
tributors, direct key dealers, and direct 
dealers, and Distributor’s key dealers and 
dealers are excepted throughout this para- 
graph.) Distributor further agrees not to 
sell nor to authorize his dealers to sell 
such trucks to any Federal or State gov- 
ernment or any department or political 
subdivision thereof, unless the right to do 
So is specifically granted by Company in 
writing. Distributor further agrees to 
maintain a sales room and service station 
adequate for the sale and servicing of 
White and Autocar trucks in said terri- 
tory and to purchase and display about 
his place of business authorized sales and 
service signs, the number of signs and 
their location to be determined by mutual 
agreement.” 


Paragraph 9 of the Distributor Selling 
Agreements provides: 


“Dealer Appointments, Distributor may, 
in order to further the sale thereof, ap- 
point key dealers or dealers to sell and 
service White trucks and White parts 
within his territory, the key dealers or 
dealers so appointed and their locations 
to be subject to Company’s approval. For 
this purpose Distributor shall use only 
the Company’s standard forms — ‘White 
Key Dealer Selling Agreement’ and/or 
‘White Dealer Selling Agreement’* Dis- 
tributor will give Company advance no- 
tice of the cancellation of any such key 
dealer or dealer agreement.” 


Paragraph 10 of the Distributor Selling 
Agreements provides: 


“Wholesale Override on Chassis Sales to 
Key Dealers. In the event Distributor sells 
at wholesale to any of his key dealers any 
new White standard truck listed in ‘Price 
List—Appendix A’ or ‘Price List—Ap- 
pendix B’ and purchased hereunder, Com- 
pany agrees to allow Distributor an amount 
which shall be called ‘Override’ in addi- 
tion to the discounts provided for in 
Article 5 above and the ‘Annual White 
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and Autocar Truck Bonus’ provided for 
in Article 7 above. The amount of the 
override shall be that specified for each 
model of new White truck listed in ‘Price 
List—Appendix A’ and ‘Price List—Ap- 
pendix B.”’ * * * 

“The override referred to in this sec- 
tion shall be paid to Distributor within 
thirty days after the receipt by Com- 
pany’s designated office of such report, 
subject, however, to the following condi- 
tions: 

(a) that with respect to all the trucks 
so reported sold, all the terms, provisions 
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be cancelled and terminated as below pro- 
vided: 

“(d) Notwithstanding the provisions of 
paragraphs (b) and (c) next preceding, 
Company may, at its option, cancel and 
terminate this agreement at any time 
without any notice whatsoever to Distrib- 
utor * * * in case of breach of this 
agreement on the part of Distributor;” 


Dealer and Direct Dealer Selling Agreements 


The Court further finds that: 
Direct Dealer (Form 627), Direct Key 


and requirements of this Agreement and 
of the Key Dealer Selling Agreement and 
particularly as to standard prices and dis- 
counts, shall have been complied with and 


Dealer (Form 631), Metropolitan Dealer 
(Form 604), Key Dealer (Form 682), and 
Dealer (Form 713), Selling Agreements, all 
contain the following provisions: 


performed.” 


Paragraph 13 of the Distributor Sellin 
Agreements provides: : 


“National Account and Government Sales. 
Company reserves the right to sell direct 
in the above described territory, to any 
firm, corporation or subsidiary of the 
latter designated by Company as a ‘Na- 
tional Account,’ as well as to the Federal 
or any State Government, or any depart- 
ment or political subdivision thereof, 
without any obligation whatever on the 
part of Company to Distributor except 
as hereinafter provided.” 


Paragraph 15 of the Distributor Selling 


Agreements provides: 


“Parts Sales to National and Fleet Ac- 
counts. Distributor agrees to extend to 
firms and corporations, and subsidiaries 
of the latter, designated by Company as 
‘National Accounts’ or ‘Fleet Accounts,’ 
and to the Federal and State Govern- 
ments and departments and political sub- 
divisions thereof, the same discounts on 
parts and accessories as authorized and 
allowed the aforementioned accounts by 
Company.” 


Paragraph 21 of the Distributor Selling 


Agreements provides: 


“Distributor Not Company’s Agent. It is 
not the intent that Distributor possess 
any authority or power of agency under 
this contract, nor that he shall have any 
right or authority to enter into contracts 
for or on behalf of Company or make 
promises or representations relative to 
Company’s product other than contained 
in Company’s standard warranty.” 


Paragraph 23 of the Distributor Selling 


Agreements provides: 


“Right of Cancellation, This agreement 
and any renewal or extension thereof may 
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“Selling Privilege and Territory. {Type 
of dealer] is hereby granted the exclusive 
right, except as hereinafter provided, to 
sell during the life of this agreement, in 
the territory described below, White 
trucks purchased from Company here- 
under.” (Then follows in each contract 
an inserted description of a geographical 
area, usually a city, county, or portions 
thereof. Exhibits 17 and 24 also include 
provisions excluding the sale of fire truck 
chassis to the State of California and 
all political subdivisions thereof.) 


“Merchandising Agreement. [Type of 
dealer] agrees to develop the aforemen- 
tioned territory to the satisfaction of 
Company, and not to sell any trucks pur- 
chased hereunder except in accordance 
with this agreement, and not to sell such 
trucks except to individuals, firms, or 
corporations having a place of business 
and/or purchasing headquarters in said 
territory. 


“{Type of dealer] agrees not to sell 
such trucks to any person, firm or cor- 
poration for resale by such person, firm 
or corporation, nor to sell such trucks to 
any Federal or State government or any 
department, or political subdivision there- 
of, unless the right to do so is specifically 
granted by Company in writing.” 

“Prices, Discounts and Terms. [Company 
or Distributor] agrees to sell to [Type of 
Dealer] at Company’s factory at Cleve- 
land, Ohio, new White truck standard 
chassis, including standard equipment and 
accessories mounted thereon, for cash in 
par funds at the respective prices and 
subject to the discounts, terms and pro- 
visions or at the [Type of Dealer] net 
prices and subject to the terms and pro- 
visions set forth in [Type of Dealer] 
‘Price List—Appendix A,’ ‘Price List— 
Appendix B,’ and the latest issue of Com- 
pany’s sales handbook, all of which are 
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subject to change without advance no- 
tice. The ‘Price List—Appendix A,’ and 
‘Price List—Appendix B,’ will be issued 
by Company from time to time and the 
latest issue thereof shall become and be 
a part of this agreement.” 


“National Account and Government Sales. 
Company reserves the right to sell direct 
in the above described territory, to any 
firm, corporation or subsidiary of the lat- 
ter designated by Company as a ‘National 
Account,’ as well as to the Federal or any 
State Government, or any department or 
political subdivision thereof, without any 
obligation whatever on the part of Com- 
pany to {Type of Dealer].” 


“Parts Sales to National and Fleet Ac- 
counts. [Type of Dealer] agrees to extend 
to firms and corporations, and subsidiar- 
ies of the latter, designated by The White 
Motor Company as ‘National Accounts’ 
or ‘Fleet Accounts,’ and to the Federal 
and State Governments and departments 
and political subdivisions thereof, the 
same discounts on parts and accessories 
as authorized and allowed them by The 
White Motor Company.” 


“Parts Sales and Discounts. [Company or 
Distributor] will sell to [Type of Dealer] 
new White parts and accessories listed in 
the latest revised parts books of The 
White Motor Company at the prices and 
discounts and on the terms and conditions 
as provided in the aforementioned ‘Price 
List—Appendix A,’ and (or) ‘Price List— 
Appendix B’.” 

“Performance of Agreement. * * * It 
is further understood and agreed that full 
performance of this agreement by [Type 
of Dealer] is a condition precedent_to 
performance thereof by [Company or Dis- 
tributor] and that any failure by [Com- 
pany or Distributor] to enforce or to 
require performance by [Type of Dealer] 
of any provision of this agreement or to 
exercise any option herein granted, shall 
in no way affect the validity of this agree- 
ment or impair the right of [Company or 
Distributor} later on to enforce any such 
provision or exercise any such option.” 


In addition to the above clauses, the Di- 
rect Dealer and Direct Key Dealer contracts 
provide that: 


“I Type of Dealer] Not Company's Agent. 
It is not the intent that [Type of Dealer] 
possess any authority or power of agency 
under this contract, nor that he shall have 
any right or authority to enter into con- 
tracts for or on behalf of Company or 
make promises or representations relative 
to the products of Company other than 
contained in the standard warranty of 
Company.” 


Trade Regulation Reports 


The Dealer, Metropolitan Dealer and Key 
Dealer Selling Agreements contain the fol- 
lowing provision: 


“[Type of Dealer] Not Agent. It is not 
the intent that [Type of Dealer] possess 
any authority or power of agency under 
this contract, nor that he shall have any 
right or authority to enter into contracts 
for or on behalf of Distributor or The 
White Motor Company, or make prom- 
ises or representations relative to prod- 
ucts of The White Motor Company other 
than contained in the standard warranty 
of said Company.” 


Truck Resale Prices 
The Court further finds that: 


Distributor Selling Agreements and the 
Dealer Selling Agreements require all dis- 
tributors to resell White trucks, standard 
equipment, accessories and parts to dealers 
at the prices, discounts and terms estab- 
lished by White. Defendant so admits at 
page 54 of its Brief. 


None of the contracts herein require dis- 
tributors, dealers or direct dealers to sell 
White trucks to consumers at specified 
prices. 


Resale Prices of Parts 


Defendant admits (Brief, p. 55) (and the 
contracts under consideration would permit 
no other construction) that it has entered 
into agreements with its distributors, deal- 
ers and direct dealers, and has required its 
distributors to enter into agreements with 
their dealers, fixing and establishing the 
discounts to be allowed by such distribu- 
tors, dealers and direct dealers on the sale 
of White parts and accessories to purchas- 
ers designated by White as National Ac- 
counts, Fleet Accounts, Federal and State 
Governments and departments and political 
subdivisions thereof, and the Court so finds. 


Retail Sales by Distributors 


The Distributor Selling Agreements 
neither prohibit the sale of White trucks 
and parts by distributors to consumers nor 
require that distributors sell only to dealers, 
and since there are approximately 209 dis- 
tributors but a total of only about 85 deal- 
ers (Plaintiff’s Ex. 36), the Court finds that 
distributors sell White trucks, standard 
equipment, accessories and parts at retail 
to consumers as well as to dealers. 
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Allocation of Territory 
The Court further finds that: 


All Distributor Selling Agreements pro- 
vide that the distributors may sell White 
trucks to dealers approved by White for 
resale only within the Distributor’s assigned 
territory. 


The agreements under consideration all 
contain agreements by the distributors, deal- 
ers and direct dealers not to sell White 
trucks except to individuals, firms or cor- 
porations having places of business and/or 
purchasing headquarters within the terri- 
tories assigned in their respective con- 
tracts. 


Allocation of Customers 
The Court further finds that: 


All Distributor, Dealer and Direct Dealer 
Selling Agreements contain agreements by 
such distributors, dealers and direct dealers 
that they will not sell White trucks to any 
Federal or State government or any depart- 
ment or political subdivision thereof with- 
out permission of White. 


All Distributor Selling Agreements con- 
tain agreements by such distributors that 
they will not authorize their dealers to sell 
White trucks to any Federal or State gov- 
ernment or any department or political sub- 
division thereof without permission of White. 


All Dealer Selling Agreements contain 
agreements by the dealers that they will not 
sell White trucks to any person, firm or 
corporation for resale without the written 
consent of their respective distributors. 


All Distributor Selling Agreements con- 
tain agreements by such distributors that 
they will not authorize their dealers to sell 
trucks to any person, firm or corporation 
for resale without the written consent of 
White. 

All White Distributor and Direct Dealer 
Selling Agreements contain agreements by 
the dealers that they will not sell White 
trucks to any person, firm or corporation for 
resale (excluding White, its branches, dis- 
tributors, dealers and direct dealers approved 
by White) without the consent of defendant. 


Certain of the contracts under considera- 
tion contain agreements by distributors, dealers 
or direct dealers that they will not sell 
White trucks to specific persons, firms or 
corporations. 
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Motion for Summary Judgment 


The Government contends its motion should 
be granted because the subject contracts 
and other admitted facts constitute restraints 
of interstate commerce which are per se 
unreasonable, and therefore, without more, 
are illegal. White opposes the motion on the 
grounds that the facts herein do not dis- 
close restraints which are illegal per se and 
that it is entitled to introduce at trial other 
evidence which, it claims, would prove that 
its various distributor and dealer contracts 


-do not unreasonably restrain trade. 


Defendant sherein has filed no opposing 
affidavits, exhibits or depositions but con- 
cessions made in an opposing party’s brief 
may be considered in a motion for summary 
judgment. Allison v. Mackey, 188 F. 2d 983 
(C. A. D. C. 1951); 6 Moore’s Federal Prac- 
tice, Second Ed., 2081. 


Examples of the ultimate facts which de- 
fendant would seek to prove at trial are 
contained in the following excerpt from its 
Brief, pp. 4, 5: 


“& * * the manufacture and sale of 
trucks is an extremely competitive busi- 
ness, a business as competitive as any 
business in the United States; that among 
the defendant’s competitors are General 
Motors Corporation, Ford Motor Com- 
pany, Chrysler Corporation and Interna- 
tional Harvester Company, each much 
larger and more powerful than The White 
Motor Company, as well as Mack Trucks, 
Inc., a corporation about the same size as 
The White Motor Company; that the 
competition between the above mentioned 
truck companies, in fact, fixes the price at 
which trucks are sold to the consumers; 
that the provisions of the defendant’s con- 
tracts, of which the plaintiff complains, do 
not in fact or in effect unreasonably re- 
strain competition or trade and commerce 
in the manufacture and sale of trucks, but 
on the contrary increase such competition 
by enabling the defendant to have a dis- 
tributing organization which enables it to 
compete effectively with its larger and 
more powerful competitors; that the use 
of distributors and dealers has been a 
common method of marketing trucks and 
other commodities for more than half a 
century; and that fair and reasonable pro- 
tection for distributors and dealers is 
necessary, or the defendant will lose many 
competent distributors and dealers, thus 
reducing competition in the sale of trucks; 
and that the destruction of the class of 
small business men, known as distributors 
and dealers, is not to the public interest; 
and many other facts that, we believe, will 
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establish to the satisfaction of this Court 
that the contractual provisions, of which 
the plaintiff complains, have proper pur- 
poses and effects and are not unfair or un- 
reasonable in any respect and that such 
provisions are not in unreasonable re- 
straint of competition or trade and com- 
merce within the inhibitions of the Sherman 
Antitrust Act.” 


Such considerations have no materiality 
to the issues presently before the Court, 
namely, whether the admitted facts disclose 
per se violations of the Sherman Act. For 
if, by “considering the contracts or agree- 
ments, their necessary effect and the char- 
acter of the parties by whom they were 
made, they were clearly restraints of trade 
within the purview of the statute, they could 
not be taken out of that category by indulg- 
ing in general reasoning as to the expediency 
or non-expediency of having made the con- 
tracts or the wisdom or want of wisdom of 
the statute which prohibited their being 
made.” Standard Oil Co. v. Umited States, 
22st 1s 65701911): 


There being no genuine issue as to any 
material fact upon which the Government 
relies, the motion for summary judgment 
may properly be decided on the basis of the 
pleadings, evidence and briefs now before 
the Court. 


Resale Price Maintenance 


Fifty years ago in Dr. Miles Medical Co. v. 
Park, 220 U. S. 373 (1911), the Supreme 
Court held vertica] resale price maintenance 
agreements to be violations of the Sherman 
Act. The case arose in this Circuit when a 
manufacturer of proprietary medicines estab- 
lished a system of contracts for the main- 
tenance of prices fixed by it for wholesale 
and retail sales of its products and brought 
an action to enjoin a wholesale druggist, 
who had refused to enter into such an agree- 
ment, from buying Dr. Miles products from 
others, in violation of their contracts, and 
then reselling them at cut prices. The Court 
held that the appellant was not entitled to 
relief and that the resale price agreements 
were illegal both at common law and under 
the Sherman Act. Appellant had urged the 
business importance of “a standard retail 
price” and that “confusion and damage have 
resulted from sales at less than the prices 
fixed.” (Id. 407.) But the Court held that a 
manufacturer’s power “to project his control 
beyond his own sales must depend, not upon 
an inherent power incident to production 
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and original ownership, but upon agree- 
ment” (Jd. 405), that all restraints of trade 
and interference with liberty of action in 
trading were contrary to public policy unless 
the particular restriction could be shown to 
be reasonable “in reference to the interests 
of the parties concerned and reasonable in 
reference to the interests of the public, * * * 
while at the same time it is in no way in- 
jurious to the public.” (Jd. 407.) The Court 
stated that the case was “not analagous to 
that of a sale of good will, or of an interest 
in a business, or of the grant of a right to 
use a process of manufacture,” for the manu- 
facturer “has conferred no right by virtue 
of which its purchasers may compete with 
it.” Instead, the manufacturer “retains com- 
plete control over the business in which it 
is engaged, manufacturing what it pleases 
and fixing such prices for its own sales as it 
may desire.” (Id. 407.) The Court found 
that the agreements were “designed to main- 
tain prices, after the complainant has parted 
with the title to the articles, and to prevent 
competition among those .who trade in them.” 
(Id. 407.) It held that: 


“* * * agreements or combinations be- 
tween dealers, having for their sole pur- 
pose the destruction of competition and 
the fixing of prices, are injurious to the 
public interest and void. They are not 
saved by the advantages which the partici- 
pants expect to derive from the enhanced 
price to the consumer. 

* * * 

“The complainant having sold its product 
at prices satisfactory to itself, the public 
is entitled to whatever advantage may be 
derived from competition in the subse- 


quent traffic.” (Jd. 408, 409.) 


In United States v. Colgate, 250 U. S. 300 
(1919), the Court sustained the dismissal of 
an indictment which the District Court had 
interpreted as charging only that defendant 
had exercised its right to specify resale 
prices and to refuse to deal with anyone 
who refused to maintain them. In United 
States v. Schrader’s Son, 252 U. S. 85 (1920), 
followed by Frey v. Cudahy, 256 U. S. 208 
(1921), and FTC v. Beech-Nut, 257 U. S. 
441 (1922), the Supreme Court expressly 
limited the Colgate doctrine and reaffirmed 
Dr. Miles as holding that combinations and 
conspiracies to fix resale prices and “thereby 
destroy dealers’ independent discretion” (252 
U. S., at p. 99) were illegal under the 
Sherman Act. The principles of the Dr. 
Miles case with respect to resale price 
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maintenance have never been questioned by 
the Supreme Court and were recently re- 
affirmed in United States v. Parke, Davis & 
Co. [1960 Trave Cases { 69,611], 362 U. S. 29 
(1960), discussed below. 


[Soft-Lite Distribution System and 
Price Fixing | 


United States v. Bausch & Lomb [1944-1945 
TRADE CASES § 57,224], 321 U. S. 707 (1944), 
decided after the passage of the Miller- 
Tydings Act? presented issues similar to 
those in the instant case. It was a civil 
action charging Soft-Lite Lens Co. with 
violation of Sections 1 and 3 of the Sherman 
Act by establishing resale price main- 
tenance agreements and certain distribution 
controls with respect to certain unpatented 
pink tinted eyeglass lenses bearing the 
trademark Soft-Lite, and of which Soft-Lite 
was the sole distributor. Soft-Lite had in- 
troduced pink tinted lenses in the United 
States and at times had engaged various 
manufacturers to produce these lenses which 
it would market. Eventually, Soft-Lite en- 
tered into an arrangement with one of these 
manufacturers, Bausch & Lomb, whereby 
the latter agreed to produce the tinted 
lenses exclusively for Soft-Lite, not to com- 
pete with Soft-Lite in the sale of such 
lenses, and not to manufacture them for 
others. United States v. Bausch & Lomb, 45 
Ee Supp..o87, 390" (Sa DAN a tye 1942) AS 
the business grew, Soft-Lite built up a dis- 
tribution system which included the “licens- 
ing” of selected wholesalers who would 
adhere to its policies, including resale only 
to those retailers “licensed” by Soft-Lite at 
prices established by Soft-Lite. Retailers 
were carefully selected and were not ex- 
pected to quote prices in their advertise- 
ments or operate as adjuncts to department 
or jewelry stores. The District Court found 
that while specific, uniform retail prices to 
consumers were not established by Soft- 
Lite, retailers were required to maintain 
prevailing local prices and to charge premium 
prices over comparable untinted lenses; con- 
sequently, retail prices were not freely al- 
lowed to find their own competitive levels. 
Retailers agreed with Soft-Lite to sell only 
to consumers or patients. Refusal of whole- 
salers or retailers to observe the sales and 
price policies established by Soft-Lite, or 


2 The provisos now contained in Section 1 of 
the Sherman Act (15 U. S. C. A., 1), resulting 
from legislation known as the Miller-Tydings 
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sales by wholesalers to retailers not ap- 
proved by Soft-Lite, resulted in the offend- 
ing wholesalers’ or retailers’ having their 
licenses from Soft-Lite cancelled, thus be- 
ing no longer entitled to receive Soft-Lite 
lenses. In its advertising, Soft-Lite stressed 
that it was protecting its approved retailers 
from competition of “unethical practitioners 
and price cutters,” and each participant 
knew he was a part of a larger system. 
(45 F. Supp., at 392, 393, 397.) 


The District Court concluded that Soft- 


.Lite’s distribution system was in violation 


of the letter and spirit of Sections 1 and 3 
of the Sherman Act. Judge Rifkind said, 
at page 395; 


“The principle has long been estab- 
lished that the Sherman Act condemns 
an agreement between a distributor and 
a group of wholesalers to boycott all re- 
tailers not approved by the distributor 
and to charge a uniform price to all re- 
tailers who are approved.” (Citing cases.) 


The District Court held that the exclusive 
manufacturing arrangement between Soft- 
Lite and Bausch & Lomb was not illegal 
and, the Supreme Court being equally 
divided on this issue, its dismissal of 
Bausch & Lomb was affirmed. 


In the Supreme Court, when Soft-Lite 
admitted that its retail license provisions, 
binding dealers to sell (1) at locally pre- 
vailing prices and (2) only to the public, 
constituted illegal restraints, the Supreme 
Court said: 


“Our former decisions compel this con- 
clusion, Price fixing, reasonable or un- 
reasonable, is ‘unlawful per se’ (Citing 
cases.) The retailer’s price to his cus- 
tomer is the single source of stable 
profits for all handlers.” 321 U. S., at 
pp. 719, 720. 


The Court also held that Soft-Lite’s 
agreements with its wholesalers to main- 
tain prices and restrict customers violated 
Sections 1 and 3 of the Sherman Act: 


“Soft-Lite is the distributor of an un- 
patented article. It sells to its whole- 
salers at prices satisfactory to itself, 
Beyond that point it may not project its 
power over the prices of its wholesale 
customers by agreement. A distributor 
of a trademarked article may not lawfully 
limit by agreement, express or implied, 
the price at which or the persons to 


Act, exempt certain resale price maintenance 
agreements from the statute’s operation. 
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whom its purchaser may resell, except as 
the seller moves along the route which 
is marked by the Miller-Tydings Act. 
Dr. Miles v. Park, 220 U. S. 373, 404. 
Even the additional protection of a copy- 
right, * * * or of a patent, * * * adds 
nothing to a distributor’s power to con- 
trol prices of resale by a purchaser. The 
same thing is trué as to restriction of 
customers.” Id, 721. 


And, at page 723, the Court said: 


“So far as the wholesalers are con- 
cerned, Soft-Lite and its officers con- 
spired and combined. among themselves 
and with at least some of the wholesalers 
to restrain commerce by designating 
selected wholesalers as subdistributors of 
Soft-Lite products, by fixing resale prices 
and by limiting the customers of the 
wholesalers to those recommended by the 
wholesalers and approved by Soft-Lite— 
all in violation of the Sherman Act.” 


[Parke-Davis on Price Fixing and Refusal 
to Deal] 


Recently, the Supreme Court had occa- 
sion to consider how far a manufacturer 
may go in regulating resale prices and dis- 
tribution policies of its wholesalers and re- 
tailers. In United States v. Parke, Davis & 
Co. [1960 TrapeE Cases § 69,611], 362 U.S. 
29 (1960), a manufacturer of pharmaceu- 
ticals was charged with violation of Sec- 
tions 1 and 3 of the Sherman Act by 
combining and conspiring with retail and 
wholesale druggists in Richmond, Va., and 
the District of Columbia to maintain whole- 
sale and retail prices of its products in 
areas which had no “fair trade” laws.° 
Parke Davis sold to five wholesale drug- 
gists in the area involved and directly to 
some large retailers. Before 1956 Parke 
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Davis had announced in its catalogues that 
it would deal only with wholesalers who 
adhered to Parke Davis’s published resale 
price schedules and who, in turn, sold only 
to drug retailers authorized by law to fill 
prescriptions, and who observed Parke 
Davis’s suggested minimum retail prices. 
When certain retailers began advertising 
and selling Parke Davis products at lower 
than the suggested minimum prices, Parke 
Davis called on its wholesale and retail 
customers in the area and announced it 
would refuse to sell to any retailer who did 
not observe its suggested minimum prices, 
and would refuse to sell to any wholesaler 
who resold to retailers who did not adhere 
to the minimum prices. Each wholesaler 
and retailer was informed that his compet- 
itors were being similarly advised. Re- 
tailers who would give no assurances of 
compliance -were cut off by Parke Davis, 
not only as to the branded products being 
sold below the specified minimum price but 
as to all Parke Davis’s products including 
drugs used in filling prescriptions. 


Failing in these efforts to prevent retail 
price cutting, Parke Davis next attempted, by 
means of personal calls on wholesalers and 
retailers, to induce the retailers to refrain 
only from advertising discount prices. This 
plan was successful for a short time, but 
soon Parke Davis abandoned all efforts to 
prevent cut-price advertising and selling. 


At the close of the Government’s case, 
the District Court had dismissed the action 
on the ground that Parke Davis’s activities 
were properly unilateral and sanctioned by 
law under the doctrine of United States v. 
Colgate, 250 U. S. 300. The Supreme Court 
reversed, again reaffirming the Dr. Miles 


3‘Pair trade laws’’ is a name frequently 
given to state statutes which permit resale 
price maintenance agreements, Such contracts, 
under certain conditions, are exempt from the 
provisions of the Sherman Act under the 
Miller-Tydings Act (note 2 above) and from 
the antitrust laws generally by the McGuire Act, 
passed in 1952. This Act amended 15 U. S. 
C. A., 45(a), insofar as relevant here, to provide 

at: 
bers Nothing contained in this section or in 
any of the Antitrust Acts shall render unlawful 
any contracts or agreements prescribing mini- 
mum or stipulated prices, or requiring a vendee 
‘to enter into contracts or agreements prescrib- 
ing minimum or stipulated prices, for the resale 
of a commodity which bears, or the label or 
container of which bears, the trademark, brand, 
or name of the producer or distributor of such 
commodity and which is in free and open com- 
petition with commodities of the same general 
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class produced or distributed by others, when 
contracts or agreements of that description are 
lawful as applied to intrastate transactions 
under any statute, law, or public policy now or 
hereafter in effect in any State, Territory, or 
the District of Columbia in which such resale 
is to be made, or to which the commodity is to 
be transported for such resale. 

* a * 


“(5y Nothing contained in paragraph (2) of 
this subsection shall make lawful contracts 
or agreements providing for the establishment 
or maintenance of minimum or stipulated re- 
sale prices on any commodity referred to in 
paragraph (2) of this subsection, between 
manufacturers, or between producers, or be- 
tween wholesalers, or between brokers, or be- 
tween factors, or between retailers, or between 
persons, firms, or corporations in competition 
with each other.’’ 
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U.S. v. White Motor Co. 


case and pointing out, as it has been re- 
quired to do many times over the years, 
the narrowness of the Colgate doctrine. At 
page 44, in discussing a manufacturer’s uni- 
lateral refusal to deal with customers not 
adhering to its resale price policy, the Court 
said: 

“True, there results the same economic 
effect as is accomplished by a prohibited 
combination to suppress price competi- 
tion if each customer, although induced 
to do so solely by a manufacturer’s an- 
nounced policy, independently decides to 
observe specified resale prices. So long 
as Colgate is not overruled, this result 
is tolerated but only when it is the con- 
sequence of a mere refusal to sell in the 
exercise of the manufacturer’s right ‘freely 
to exercise his own independent discre- 
tion as to parties with whom he will deal.’ 
When the manufacturer’s actions, as here, 
go beyond mere announcement of his 
policy and the simple refusal to deal, and 
he employs other means which effect ad- 
herence to his resale prices, this counter- 
vailing consideration is not present and 
therefore he has put together a combina- 
tion in violation of the Sherman Act.” 


But, the Court said: 


“The program upon which Parke Davis 
embarked to promote general compliance 
with its suggested resale prices plainly 
exceeded the limitations of the Colgate 
doctrine and under Beech-Nut and Bausch 
& Lomb effected arrangements which vio- 
lated the Sherman Act. Parke Davis did 
not content itself with announcing its 
policy regarding retail prices and follow- 
ing this with a simple refusal to have 
business relations with any retailers who 
disregarded that policy. Instead Parke 
Davis used the refusal to deal with the 
wholesalers in order to elicit their willing- 
mess to deny Parke Davis products to 
retailers and thereby help gain the re- 
tailers’ adherence to its suggested mini- 
mum retail prices. The retailers who 
disregarded the price policy were promptly 
cut off when Parke Davis supplied the 
wholesalers with their names. The large 
retailer who said he would ‘abide’ by the 
price policy, the multi-unit Peoples Drug 
chain, was not cut off. In thus involving 
the wholesalers to stop the flow of Parke 
Davis products to the retailers, thereby 
inducing retailers’ adherence to its sug- 
gested retail prices, Parke Davis created 
a combination with the retailers and the 
wholesalers to maintain retail prices and 
violated the Sherman Act.” (Jd. 45.) 


The Court noted that if the “resumed 
adherence” of one of Parke Davis’s retail 
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customers to the Parke Davis price schedule, 
following the interview between the cus- 
tomer’s Vice President and Parke Davis’s 
Assistant Branch Manager, showed that the 
two had entered into a price maintenance 
agreement “express, tacit or implied, such 
agreement violated the Sherman Act with- 
out regard to any wholesalers’ participation.” 
(Id. 45, n. 6.) 


[Reasons for Wiute’s Uniform Dealer 
Prices and Discounts} 


White admits that certain of its resale 
prices are fixed but urges that such agree- 
ments have two limited applications which, 
in its view, have “proper purposes and 
effects”: 


“One is that if a distributor exercises 
his option to appoint dealers under him 
he must sell new White trucks to his 
dealers at the same prices as the prices 
at which The White Motor Company 
sells such new White trucks to its direct 
dealers. The purpose of this provision 
is to assure the defendant that the dis- 
tributors’ dealers and the defendant’s 
direct dealers get an equal break price- 
wise. This is both fair and necessary if 
the defendant and its distributors are to 
have satisfied and efficient dealer organiza- 
tions. It would be intolerable to have the 
defendant’s direct dealers buying trucks at 
one price and the distributors’ dealers 
buying the same trucks at a different 
price. The other very limited situation is 
that all distributors and dealers must give 
to ‘national accounts’, ‘fleet account’, and 
Federal and State governments and de- 
partments and political subdivisions thereof 
the same discounts on parts and accessories 
as the defendant gives to said ‘national 
accounts’, ‘fleet accounts’ and Federal and 
State governments and departments and 
political subdivisions thereof. The pur- 
pose of this provision is so that the de- 
fendant may be assured that ‘national 
accounts’, ‘fleet accounts’ and Federal and 
State governments and departments and 
political subdivisions thereof, which are 
classes of customers with respect to which 
the defendant is in especially severe com- 
petition with the manufacturers of other 
makes of trucks and which are likely 
to have a continuing volume of orders to 
place, shall not be deprived of their ap- 
propriate discounts on their purchases of 
repair parts and accessories from any dis- 
tributor or dealer, with the result of be- 
coming discontented with The White 
Motor Company and the treatment they 
receive with reference to the prices of 
repair parts and accessories for White 
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trucks. It is common knowledge that 
probably nothing will make the owner of 
a motor vehicle so peeved as to be over- 
charged for repair parts and accessories.” 
Defendant’s Brief, pp. 54, 55. 


The prohibitions of the Sherman Act can- 
not be evaded by good motives. Standard 
Samtary Mfg. Co. v. United States, 226 U. S. 
20, 49 (1912); Fashion Guild v. F. T. C. 
[1940-1943 TrapE Cases J 56,101], 312 U. S. 
457, 468 (1941); Associated Press v. United 
States [1944-1945 Trane Cases 57,384], 
326 U. S. 1, 16 n. 15 (1945); Radovich v. 
National Football League [1957 TrapE CAsEs 
7 68,628], 352 U. S. 445, 453, n. 10 (1957). 


Nor are combinations fixing maximum 
prices any less subject to the Sherman Act 
than those which fix minimum prices for 
they “cripple the freedom of traders and 
thereby restrain their ability to sell in ac- 
cordance with their own judgment.” Kiefer- 
Stewart Co. v. Seagram & Sons [1950-1951 
TRADE CASES § 62,737], 340 U. S. 211, 213 
(1951). 

Defendant, as well as its competitors, 
must comply with the law. Defendant 
established its distribution system, and if 
weaknesses or “intolerable” situations de- 
velop, it is within its power to make neces- 
sary corrections or revisions in the system 
within the framework of the law. 


[Amount of Commerce Affected] 


Defendant states that there are no provi- 
sions in its contracts “with reference to 
the prices that the purchasing public shall 
pay for White trucks,” that “the provisions 
governing the prices that distributors shall 
charge their dealers for trucks apply to less 
than 5 per cent of the trucks purchased by 
the distributors from The White Motor 
Company,” and that ‘whatever restraints 
these limited provisions with regard to prices 
cause to competition or trade and commerce 
are trivial, theoretical and reasonable.” (De- 
fendant’s Brief, pp. 55, 56.) 

Volume of commerce is immaterial in 
Sherman Act cases. United States v. Socony 
Vacuum Ot] Co, [1940-1943 TRapE CASES 
q 56,031], 310 U. S. 150, 221 (1940); United 
States v. McKesson & Robbins [1956 TRADE 
CASES J 68,368], 351 U. S. 305, 310 (1956). 
It “is enough if some appreciable part of 
interstate commerce is the subject of a 
monopoly, a restraint or a conspiracy. * * * 
Likewise irrelevant is the importance of 
the interstate commerce affected in relation 
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to the entire amount of that type of com- 
merce in the United States.’ United States 
v, Yellow Cab Co, [1946-1947 Trane CASES 
7 57,576], 332 U. S. 218, 225, 226 (1947). 


That the contracts contain no provisions 
with reference to the specific prices which 
distributors, dealers or direct dealers shall 
charge consumers for White trucks has no 
bearing on the fact that wholesale truck 
and parts prices and parts prices to certain 
consumers are fixed by White. 


While the defendant has not suggested 
that the resale price maintenance provisions 
under consideration fall within the Miller- 
Tydings or McGuire Act exemptions, it 
should be noted that the Supreme Court 
has held that a manufacturer which also 
acts as a wholesaler is not within those 
exemptions and therefore may not lawfully 
enter into resale price maintenance agree- 
ments with other wholesalers. Umited States 
v. McKesson & Robbins [1956 TrapE CASES 
7 68,368], 351 U. S. 305, 312 (1956). 


Defendant concedes (Brief, p. 57) that 
this case does not involve any issue either 
of sales through bona fide agents of the 
manufacturer or of products manufactured or 
sold under patent licenses as in Untied 
States v. General Electric Co., 272 U. S. 476 
(1926). (See also provisions of contracts to 
the effect that distributors, dealers and direct 
dealers are not White’s agents.) 


[Conclusions as to Price Fixing] 


In the Court’s judgment, the provisions 
of defendant’s distributor, dealer and direct 
dealer selling agreements, which prescribe 
resale prices and discounts of White trucks, 
equipment, accessories and parts, or any of 
them, constitute per se violations of Section 1 
of the Sherman Act. 


[Allocation of Territories and Customers] 


The Government contends that since com- 
binations and agreements fixing prices among 
competitors, which eliminate but a single 
element of competition, are illegal per se, 
the allocation of territories and of customers 
must also be illegal per se, as all elements 
of competition among the various selling 
units involved are thereby eliminated. (Gov- 
ernment’s Brief, p. 12.) 

White’s position is that, in order to mar- 
ket its trucks effectively in competition with 
the trucks of its competitors, it enters into 
contracts whereby its distributors agree to 
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maintain sales rooms with stocks adequate 
to sell and service White trucks in their 
assigned territories, to properly display signs, 
and maintain adequate supplies of parts, and 
that the “territorial limitations do, in fact, 
not unreasonably or substantially restrict 
competition or trade and commerce but have 
both the purpose and effect of promoting 
the business and increasing the sales of 
White trucks in competition with The White 
Motor Company’s powerful competitors.” 
(Defendant’s Brief, pp. 9, 10.) 


White urges that to obtain distributors or 
dealers who are “able and energetic,” they 
must “have the agreement of The White 
Motor Company that it will not itself step 
in and undercut [them] and that The White 
Motor Company. will not allow any other 
of its distributors or dealers to come into 
the territory and scalp the market for White 
trucks therein.” White further states: 


“To obtain the maximum number of 
sales of trucks in a given area, The White 
Motor Company has to insist that its dis- 
tributors and dealers concentrate on trying 
to take sales away from other competing 
truck manufacturers in their respective 
territories rather than on cutting each 
other’s throats in other territories. If 
The White Motor Company is unable to 
procure the kind of vigorous and repu- 
table distributors and dealers that will 
adequately represent it in their respective 
areas, its distributing organization of dis- 
tributors and dealers will, slowly but 
surely, deteriorate and disintegrate, and 
as surely as the retirement of The White 
Motor Company from business would 
reduce competition in the manufacture 
and sale of trucks, .so, just as surely, 
would the deterioration and disintegration 
of The White Motor Company’s dis- 
tributing organization reduce competition 
in the manufacture and sale of trucks. 
The plain fact is, as we expect to be able 
to show to the satisfaction of the Court 
at atrial of this case on the merits, that 
the outlawing of exclusive distributorships 
and dealerships in specified territories would 
reduce competition in the sale of motor 
trucks and not foster such competition.” 


[Alternative Types of “Exclusive 
Territories’ | 


The terms “exclusive contracts,” “exclu- 
sive territories,” or “exclusive dealerships,” 
frequently are used to mean (1) agreements 
by a manufacturer with its distributors or 
dealers that the manufacturer will not sell 
to any others or to others within their 
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respective “exclusive territories,” or (2) 
(as in this case) agreements by distributors 
and dealeers with their manufacturer or 
supplier that they will not sell to purchasers 
located outside their respective assigned 
“exclusive territories.” It is most important 
to keep in mind these conflicting definitions 
because agreements in the first category 
have been upheld as reasonable when ancillary 
to the sale of goods for resale because they 
protect the vendee’s property rights in his 
resale business from being destroyed or 


damaged by the actions of his vendor who 


is in a position to undersell, or establish a 
competitor of; his vendee. United States v. 
Bausch & Lomb [1944-1945 Trane Cases 
57,224], 321 U. S. 707; United States v. 
Paramount Pictures [1946-1947 TrapE CASES 
157,470], 66 F. Supp. 323 (S. D. N. Y., 
1946), judgment modified [1948-1949 TRrapE 
Cases 62,244], 334 U. S. 131 (1948); 
Schwing Motor Co. v. Hudson Sales Co. [1956 
TRADE Cases J 68,564], 239 F. 2d 176 (C. A. 
4, 1956); Packard Motor Car Co. v. Webster 
[1957 TravE Cases { 68,682], 243 F. 2d 418 
(GHAMDLEA1957): 


But the Supreme Court has consistently 
held that agreements in the second category, 
allocation of markets among competitors, 
violate the Sherman Act. Since this case 
involves only agreements in the second cate- 
gory, we should first consider United States 
v. Addyston Pipe & Steel Co., 85 F. 271 
(C. C. A. 6, 1898), judgment affirmed, 
decree modified, Addyston Pipe & Steel Co. 
v. Umted States, 175 U. S. 211 (1899). In 
that case, a number of manufacturers of 
cast iron pipe agreed to eliminate competi- 
tion among themselves. This was accom- 
plished in part by allocating business in 
certain cities or areas to specific manufac- 
turers. Where several bids were required, 
as in the case of sales to Government agen- 
cies, the defendants agreed among them- 
selves which company would be the low 
bidder. The trial court sustained defendants’ 
demurrer but the Circuit Court of Appeals, 
in an opinion by Judge Taft, reversed and 
ordered a permanent injunction against the 
combination. Defendants admitted the ex- 


- istence of the agreements but claimed that 


they were necessary to avoid great losses 
and ruinous competition which would have 
carried prices far below a reasonable point. 
In language peculiarly applicable to this 
case the Supreme Court asked and answered 
several questions: 
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“Tf dealers in any commodity agreed 
among themselves that any particular 
territory bounded by state lines should 
be furnished with such commodity by cer- 
tain members only of the combination, 
and the others would abstain from busi- 
ness in that territory, would not such 
agreement be regarded as one in restraint 
of interstate trade? If the price of the 
commodity were thereby enhanced, (as it 
naturally would be,) the character of 
the agreement would be still more clearly 
one in restraint of trade. Is there any 
substantial difference where, by agree- 
ment among themselves, the parties choose 
one of their number to make a bid for 
the supply of the pipe for delivery in 
another State, and agree that all the other 
bids shall be for a larger sum, thus 
practically restricting all but the member 
agreed upon from any attempt to supply 
the demand for the pipe or to enter into 
competition for the business? Does not 
an agreement or combination of that kind 
restrain interstate trade, and when Con- 
gress has acted by the passage of a stat- 
ute like the one under consideration, does 
not such a contract clearly violate that 
statute?” (Jd. 241.) 


The Court went on to hold that the contract 
and combination violated the statute. 


In Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES § 56,039], 310 U. S. 469 (1940), 
Justice Stone, discussing the relation of the 
Sherman Act to the common law concepts 
of restraints of trade, noted that agreements 
to “divide marketing territories [and] ap- 
portion customers,” along with agreements 
to fix prices and restrict production, were 
‘fllegal and were unenforcible at common 
law.” (Id. 497.) And, at page 493: 


“The end sought [by enactment of the 
Sherman Act] was the prevention of re- 
straints to free competition in business 
and commercial transactions which tended 
to restrict production, raise prices or 
otherwise control the market to the detri- 
ment of purchasers or consumers of goods 
and services, all of which had come to be 
regarded as a special form of public in- 
jury.” 

United States v. National Lead Co. [1944- 
1945 TrapE CAses 9 57,394], 63 F. Supp. 513 
(S. D. N. Y., 1945), affirmed [1946-1947 
TravE Cases § 68,629], 332 U. S. 319 (1947), 
involved a world-wide cartel controlling 
patents and technological information per- 
taining to the manufacture of titanium com- 
pounds. In maintaining and carrying out 
the purpose of the cartel, to suppress compe- 
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tition among its members, the parties allo- 
cated territories among themselves and 
refused to license potential customers or 
classes of customers under the patents 
except on terms agreed upon by the com- 
bination. Of this the District Court said, 
at page 524: 


“This is a case where if not the sole, at 
least one of the principal, objects was ‘to 
restrain trade in order to avoid the com- 
petition which it has always been the 
policy of the common law to foster.’ 
United States v. Addyston Pipe & Steel 
Co., ne Cir., 1898, 85 F. 271, 282, 283; 


And, at page 523: 


“No citation of authority is any longer 
necessary to support the proposition that 
a combination of competitors, which by 
agreement divides the world into exclu- 
sive trade areas, and suppresses all com- 
petition among the members of the 
combination, offends the Sherman Act.” 


In United States v. Imperial Chemical In- 
dustries [1950-1951 Trape Cases { 62,923], 
100 F. Supp. 504 (S. D. N. Y., 1951), after 
finding that the defendants had conspired 
to avoid and prevent competition among 
themselves and with others by dividing 
markets in restraint of interstate and for- 
eign commerce, the Court said, at pages 
592, 593: 


“In the face of this finding, the law is 
crystal clear: A conspiracy to divide 
territories, which affects American com- 
merce, violates the Sherman Act. 

x * x 


“Territorial division is ‘in restraint of 
trade or commerce,’ no less than price 
fixing. It involves ‘the denial to com- 
merce of the supposed protection of com- 
petition.’ United States v. Aluminum Co. of 
America [1944-1945 Trane CAsEs { 57,342], 
2 Cir., 148 F. 2d 416, 428. There is no 
intimation in any decision that elimination 
of competition is to be given a more favor- 
able judicial consideration when achieved 
by the route of territorial division rather 
than by way of price fixing, or that proof 
of industry domination is required in one 
case though not required in the other. 
(Id. 593.) 


[“Territorial Allocation” Cases 
Distinguished] 
Defendant has cited a number of cases 
which are claimed to stand for the proposi- 
tion that a manufacturer’s agreements with 
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its distributors or dealers which restrict 
their sales territories are lawful. 


The first of these cases, Phillips v. Iola 
Portland Cement Co., 125 F. 593 (C. C. A. 
8, 1903), cert. den. 192 U. S. 606 (1904), 
involved a single sale of cement which the 
defendant jobber had agreed not to ship 
or sell outside the State of Texas. Sued 
for breach of contract in refusing to accept 
and pay for some of the cement, defendant 
alleged that the agreement violated the 
Sherman Act and was therefore unenforce- 
able. The agreement was held not to have 
had any direct or substantial effect upon 
competition or trade among the states, that 
other manufacturers competing with plain- 
tiff were free to set their own prices and 
select their customers, and that, if the 
agreement did have the effect of restraining 
defendant from. competing with other job- 
bers and manufacturers beyond the State 
of ‘Texas, “this restriction was not the chief 
purpose or the main effect of the contract 
of sale, but a mere indirect and immaterial 
incident of it.’ (Jd. 595.) Phillips obvi- 
ously has no bearing on the instant case 
which is a direct attack on a system of 
restraints which are in continual operation, 
not an action for breach of a single con- 
tract of sale. 


Cole Motor Car ‘Co. v. Hurst, 228 F. 280 
(C. C. A. 5, 1915), cert. den. Tillar v. Cole 
Motor Car Co., 247 U. S. 511 (1918), in- 
volved an agent or consignee of the plaintiff 
automobile manufacturer being sued for 
money due. The consignee defended on 
the ground that the contract was illegal in 
that it restricted the territory in which he 
could sell. The antitrust question was 
raised collaterally and involved only the 
relationship between a manufacturer and a 
single outlet. Moreover, while White quoted 
extensively from the Cole opinion, at pages 
12 and 13 of its brief, it omitted from the 
context the following two sentences show- 
ing that the relationship between the parties 
was that of principal and agent, not buyer 
and seller, making the case clearly inap- 
plicable to White: 


“Tt will be seen that it was not a con- 
tract which conveyed title to Hurst, and 
brought his control of the machines under 
the operation of the Texas law. Surely 
the Cole Company had the right to deter- 
mine that its agents should sell its cars 
at its own price.” (Jd. 284.) 
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Sinclair Refining Co. v. Wilson Gas and 
Oil Co., 52 F. 2d 974 (W. D., S. C., 1931) 
was also a suit for goods sold. The Court 
rejected and did not consider a counter- 
claim based on conduct of defendant which 
allegedly violated the Sherman Act. 


The Federal Trade Commission cases 
cited by defendant, B. S. Pearsall Butter Co. 
v. FTC, 292 F. 720 (C. C. A. 7, 1923) and 
General Cigar Co., Inc., 16 FTC, Dec. 537 
(1932), do not bear on the issues of this 
case. 


Another Commission ruling cited by de- 
fendant is Calumbus Coated Fabrics Corp., 
CCH Trade Reg. Rep., 1959-1960, p. 36,963, 
a proceeding under Section 5 of the Federal 
Trade Commission Act (15 U. S. C. A, 45). 
The complaint charged a manufacturer and 
two of its distributors with conspiring to 
restrain competition by: 


“(1) Establishing and maintaining uniform 
fixed suggested dealer resale prices; 

“(2) Establishing and maintaining ex- 
clusive sales territories for distributors; 


“(3) Threatening to, and boycotting 
certain dealers.” (Id. 36,963.) 


The hearing examiner dismissed charges 
1 and 2 above but entered a cease and 
desist order as to charge 3. The dismissal 
of charges 1 and 2 resulted from finding 
that there were no agreements embracing 
such terms, not upon a conclusion that such 
agreements would be lawful as would be 
inferred from defendant’s brief. Chairman 
Gwynne, speaking for the Commission, 
stated, at page 36,964: 


“There is no evidence of any agree- 
ment, either written or oral, as to these 
allocations. Nor is there any substantial 
evidence that Columbus made efforts to 
require observance or to police the uni- 
lateral arrangements it made. * * * It 
appears also that any distributor or dealer 
may sell Wall-Tex anywhere he wishes. 
He can also choose his own customers 
and is free to handle competing products. 
In fact, many do handle such products. 

Kale “bk 

“There is no evidence of any agreement 
between distributors to enforce Columbus’ 
suggested prices or to enforce their own. 
Nor is there evidence of agreement among 
dealers to agree to or to enforce either.” 


United States v. Paramount Pictures [1946- 
1947 Trapve Cases { 57,470], 66 F. Supp. 
323 (S. D. N. Y., 1946), judgment modified 
[1948-1949 Trape Cases { 62,244], 334 U. S. 
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131 (1948), involved an issue of the per se 
illegality of agreements (called “clearances” ) 
by motion picture distributors with ex- 
hibitors not to license other exhibitors in 
their respective territories to show certain 
films until after the lapse of specified num- 
bers of days. This case involved restric- 
tions of a different nature from the one at 
bar, for, as the three-judge District Court 
held, the granting of clearances when “not 
accompanied by a fixing of minimum prices, 
or not unduly extended as to area or dura- 
tion, affords a fair protection to the inter- 
ests of the licensee without unreasonably 
interfering with the interests of the public.” 
(Id. 341.) 


Boro Hall Corp. v. General Motors Corp. 
[1940-1943 Trape Cases J 56,178], 124 F. 2d 
822 (C. C. A. 2, 1942), rehearing denied 
[1940-1943 Trane Cases § 56,228], 130 F. 2d 
196, cert. den. 317 U. S. 695 (1943), in- 
volved the issue of an automobile manu- 
facturer’s requiring that one of its dealers 
not locate its used car sales outlet except 
in an area to be agreed upon between the 
parties, so as not to unduly prejudice other 
dealers of that manufacturer and distributor. 
The Court of Appeals affirmed the dismissal 
of the cause of action as not stating a claim 
under the Sherman Act. The agreement, 
or proposed agreement, at issue in Boro 
Hall related only to the location of a place 
of business and, as the Court noted: 


“The plaintiff was always at liberty to 
sell used cars outside its ‘zone of in- 
fluence’ and was only forbidden to estab- 
lish a used car outlet, lot or salesroom 
outside this zone.” (Jd. 197.) 


Defendant also relies on Schwing Motor 
Co. v. Hudson Sales Co., 138 F. Supp. 899 
(D. C. Md., 1956) [1956 TRADE CASES 
{ 68,292], affirmed per curiam [1956 TRADE 
Cases § 68,564], 239 F. 2d 176 (C. A. 4, 
1956), and Packard Motor Car Co. v. Web- 
ster [1957 TrapE Cases { 68,682], 243 F. 2d 
418 (C. A. D. C., 1957). Both were treble 
damage actions under Sections 1 and 2 of 
the Sherman Act but neither involved issues 
other than refusal to deal. The Schwing 
case was instituted by two former Hudson 
automobile dealers who charged that the 
manufacturer entered into an agreement 
with a third dealer whereby the manufac- 
turer refused to renew plaintiffs’ dealer 
franchises and refused to sell them Hudson 
automobiles, thus giving the third dealer a 
“virtual monopoly” of the sale of Hudson 
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automobiles and parts in the City of Balti- 
more. On motion of defendants, the amended 
complaint was dismissed. The Court held 
that the defendant manufacturer was within 
its rights in exercising discretion as to the 
parties with whom it wished to deal, citing 
the Colgate case, and others: 


“A manufacturer may prefer to deal 
with one person rather than another, and 
may grant exclusive contracts in a par- 
ticular territory.” (138 F. Supp. 903.) 


The Court, in Schwing, recognized that 
there had been no allegation of a “hori- 
zontal conspiracy between competitors” (Jd. 
905), and commented that if such had been 
the case “[o]f course the agreement would 
be invalid * * *.” (Id. 906.) 


The Packard case was brought by a for- 
mer Baltimore Packard automobile dealer 
against the manufacturer and two of its 
officers, charging that Packard had agreed 
with another dealer, Zell, to terminate the 
franchises of all other Packard dealers in 
Baltimore to give Zell an exclusive contract 
for that area. The District Court submitted 
the case to the jury, which returned a ver- 
dict for the plaintiff. The Court of Appeals 
reversed, expressing agreement with the 
Schwing decision, above, and holding that 
the “fact that any other dealers in the same 
product of the same manufacturer are 
eliminated does not make an _ exclusive 
dealership illegal; it is the essential nature 
of the arrangement. The fact that Zell 
asked for the arrangement does not make 
it illegal.” (243 F. 2d 421.) It is apparent 
that the “exclusive contracts” and “exclu- 
sive dealerships” in Schwing and Packard 
are contracts in which the vendors (in those 
cases the manufacturers) agreed with cer- 
tain of their respective dealers that they 
would not sell to others or appoint other 
dealers or agents within specified areas or 
distances in relation to the dealers’ places 
of business but that those terms do not 
apply to the agreements at issue in the 
instant case whereby vendees (distributors 
and dealers) agree with their vendors 
(manufacturer or distributors) not to resell 
goods purchased to certain classes of cus- 
tomers or outside of their assigned ter- 
ritories. 

Reliable Volkswagen v. Worldwide Auto- 
mobile Corp. [1960 Trane Cases f{ 69,644], 
182" F.Supp. 412 (Di C. N.’9J.,° 1960), 
charged breach of contract, fraud and other 
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wrongful acts including violation of the 
Sherman Act. Plaintiff alleged that a for- 
eign manufacturer, its exclusive United 
States importer, and others, agreed among 
themselves and with other distributors to 
sell Volkswagen products only to franchised 
Volkswagen dealers; that the defendants 
agreed to limit sales to franchised dealers 
within the respective exclusive sales ter- 
ritories of the distributors, and that as a 
result of these agreements plaintiff has been 
unable to purchase Volkswagen products. 
The case was before the District Court on 
defendants’ motion to dismiss or for sum- 
mary judgment. The Court dismissed the 
eighth cause of action, which had set forth 
the above Sherman Act allegations. De- 
fendant herein emphasizes Circuit Judge 
Forman’s comment that he was “not per- 
suaded that this system constitutes a per se 
violation of the Sherman Act.” (Jd. 427.) 


In dismissing the charge, the Court re- 
lied, to some extent, on the Schwing and 
Packard cases (discussed above and found 
to be inapplicable to the instant case) and 
on United States v. Bitz [1959 Trape Cases 
1 69,549], 179 F. Supp. 80 (S. D. N. Y., 
1959), which decision was later reversed. 
United States v. Bitz [1960 Trape CasEs 
{ 69,802], 282 F. 2d 465 (C. A. 2, 1960). 
But the real basis for the Court’s dismissal 
of the eighth cause of action in Reliable 
Volkswagen appears to have been not upon 
a consideration of the legality of defend- 
ants’ distribution system, but upon its con- 
clusion that the cause of action failed to 
allege a public injury “or even a private 
injury,” 182 F. Supp. 425, and that it alleged 
“only a refusal to deal for which in this con- 
text the antitrust law provides no remedy.” 
(id. 427.) Since this construction made 
dismissal mandatory under the Colgate doc- 
trine, the case has no application to White. 

For the reasons indicated, defendant’s 
authorities do not sustain the legality of 


the territorial allocations of its marketing 
system. 


[Customer Allocations and Restrictions] 


White defends the agreements of its dis- 
tributors, dealers and direct dealers not to 
sell to anyone for resale (except to White 
or other White approved distributors and 
dealers) as being necessary to “assure itself 
by the provisions of its contracts that the 
persons attempting to sell White trucks 
to the purchasing public shall be men who 
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will deal honestly and fairly with the pur- 
chasing public; * * *.” (Defendant’s 
Brief, p. 36.) 

The provisions of its selling agreements 
prohibiting distributors, dealers and direct 
dealers from selling White trucks to Fed- 
eral or State Governments, or departments 
or political subdivisions thereof, are justi- 
fiable, according to White, because they do 
not “restrict the competition for govern- 
ment business but on the contrary in- 
crease[s] such competition by enabling The 


White Motor Company to compete for the 


business on equal terms with, and under 
as favorable circumstances as, competing 
manufacturers of trucks.” (Defendant’s Brief, 
p. 37.) 


The cases cited by defendant, as sup- 
porting customer allocation, either involved 
single contracts or did not present Sherman 
Act issues and therefore have no bearing 
on this case. 


Wilder Mfg. Co. v. Corn Products Co., 236 
U. S. 165 (1915) was an action for goods 
sold, which started in the State Courts of 
Georgia. The purchaser, Wilder, defended 
on the ground that plaintiff corporation was 
organized to violate the federal antitrust 
laws, hence had no legal existence, and that 
the purchase contract was unenforceable 
because of a clause to the effect that the 
goods sold were for defendant’s own use 
and not for resale. The trial court struck 
out the answer as constituting no defense, 
the Georgia Court of Appeals affirming. The 
Supreme Court held that the contract of sale 
was not inherently illegal because of that 
clause, and others, so as to bar recovery for 
the purchase price. There was no issue, and 
no expression of opinion by the Court, as to 
whether the resale restrictions constituted 
a violation of Section 1 of the Sherman Act. 


In Green v. Electric Vacuum Cleaner Co. 
[1940-1943 TrapE Cases § 56,265], 132 F. 
2d 312 (C. C. A. 6, 1942), plaintiff manu- 
facturer brought an action for patent and 
trademark infringement against a rebuilder 
of vacuum cleaners. As a defense it was 
asserted that plaintiff was violating the 
antitrust laws in attempting to prevent de- 
fendant from obtaining its parts. Affirming 
judgment for the plaintiff, the Court held 
that directives by the plaintiff to its dealers 
not to resell its patented parts to persons 
engaged in rebuilding traded-in or junked 
cleaners were not contracts in unreasonable 
restraint of trade under the antitrust laws. 
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P. Lorillard Co. v. Weingarden, 280 F. 238 
(W. D. N. Y., 1922), involved a single 
transaction wherein plaintiff sought to en- 
force a restrictive covenant against sale 
within the United States of a quantity of 
cigarettes sold to defendant at a special 
Price because of their inferior quality. Plain- 
tiff contended that their sale in this coun- 
try would damage its reputation. The Court 
held the covenant to be reasonable and that 
it presented no question of Sherman Act 
violation. 


Fosburgh v. California & Hawaiian Sugar 
Refining Co., 291 F. 29 (C. C. A. 9, 1923), 
also involved a single transaction wherein 
the Court held to be reasonable, and not in 
violation of the Sherman Act, contractual 
provisions enjoining the resale of certain 
sugar purchased, where such provisions had 
been made at the suggestion of the United 
States Government because of the World 
War I sugar shortage. 


_ In_United States v. Newbury Manufactur- 
ing Co., 36 F. Supp. 602 (D: Mass., 1941), 
the Court held to be reasonable a restric- 
tion by a vendor, the United States Govern- 
ment, to the effect that certain goods sold 
be disposed of only in foreign countries. 


Chicago Sugar Co. v. American Sugar Re- 
fining Co. [1948-1949 Traber CAses J 62,449], 
176 F. 2d 1 (C. A. 7, 1949), cert. den. 338 
U. S. 948 (1950), was an action instituted 
by a sugar distributor against a processor 
under the Clayton Act and the Robinson 
Patman Act. The Court held that long term 
requirements contracts between a sugar re- 
finer and a manufacturer, whereby the manu- 
facturer agreed to use the sugar solely for 
its own purposes and not to resell it, was 
not harmful to competition or in restraint 
of trade. No Sherman Act question was 
involved. 


In Bascom Launder Corp. v. Telecoin Corp. 
{1953 Trape Cases { 67,472], 204 F. 2d 331 
(C. A. 2, 1953), cert. den. 345 U. S. 994 
(1953), the issue was over an instruction 
given by the District Judge to the jury in 
a treble damage action. He had stated 
that a contract whereby a manufacturer 
appointed a single distributor to sell to a 
certain class of customers, and agreed to 
appoint no other, “amounted to a contract, 
combination and conspiracy in restraint of 
trade or commerce in violation of the Sher- 
man Act as a matter of law.” (Jd. 334.) 
The Court of Appeals reversed, holding that 
the instruction had amounted to a directed 
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verdict for the plaintiff, whereas the ques- 
tion was for the jury to decide. 


Roux Distributing Co., Federal Trade 
Commission Dkt. 6636, CCH Trade Reg. 
Rep. (FTC Complaints, Orders, Stipula- 
tions, 1959-1960), par. 27,855, p. 36,923, was 
a decision by the Commission arising out 
of an action under Section 5 of the Federal 
Trade Commission Act, 15 U. S. C. A., 45. 
Respondent was charged with requiring its 
wholesale customers to agree to limit their 
sales to certain classes of purchasers. The 
statute condemns unfair methods of compe- 
tition and unfair or deceptive acts or prac- 
tices in commerce. The Commission held 
that “a violation of Section 5 is not shown 
unless the record contains some evidence 
of the competitive effect of the practices,” 
(Id. 36,925), and dismissed the complaint 
after finding no conclusive evidence of previ- 
ous competition among respondent’s cus- 
tomers, which the challenged agreements 
allegedly had removed. No issues involving 
the Sherman Act were presented. 


[Relevant Market—Dominance] 


White asserts that it does not dominate the 
truck market and that “the relevant mar- 
ket is not a market for White trucks, as 
plaintiff seems to assume in its brief, but is 
the market for trucks of all makes,” (Defend- 
ant’s Brief, p. 70), citing Umited States v. 
DuPont [1956 Trade Cases { 68,369], 351 
U. S. 377 (1956). But DuPont was an action 
under Section 2 of the Sherman Act charging 
monopolization or attempts to monopolize 
which necessary involved questions of relevant 
market. On the other hand, Dr. Miles v. 
Park, 220 U. S. 373, United States v. Bausch 
& Lomb [1944-1945 Trapve Cases { 57,224], 
321 U. S. 707, United States v. McKesson & 
Robbins Co. [1956 Trape Cases { 68,368], 351 
U. S. 305, United States v. Parke, Davis [1960 
TrapE CASES {[ 69,611], 362 U. S. 29, to cite 
but a few cases, make it abundantly clear that 
market control is not a material factor in 
cases involving resale restrictions and that 
resellers of identical products of a single 
manufacturer are regarded as being in 
competition with one another with respect 
to such sales. See also United States v. 
Bausch & Lomb, 45 F. Supp. 387, 397 (S. D. 
N. Y., 1942). 

White’s defense is based on the assump- 
tion that a process of justification may be 
employed to remove from the scope of the 
Sherman Act restraints which, by their 
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inherent nature, have a direct and immedi- 
ate effect upon interstate commerce. This 
theory was discussed at length and rejected 
in Standard Oil Co. v. Umited States, 221 
U. S. 1 (1911), wherein the Court held that 
a finding that a contract or combination in 
restraint of trade has a direct and immedi- 
ate effect on interstate commerce, and the 
application of the rule of reason, were one 
and the same thing. It stated, at page 67: 


“The confusion which gives rise to the 
question results from failing to distin- 
guish between the want of power to take 
a case which by its terms or the circum- 
stances which surrounded it, considering 
among such circumstances the character 
of the parties, is plainly within the stat- 
ute, out of the operation of the statute 
by resort to reason in effect to establish 
that the contract ought not to be treated 
as within the statute, and the duty in 
every case where it becomes necessary 
from the nature and character of the 
parties to decide whether it was within 
the statute to pass upon that question by 
the light of reason.” 


Individually, White and any of its dis- 
tributors, dealers or direct dealers might 
refuse to sell to certain customers or classes 
of customers but the Sherman Act makes 
concerted refusal to deal, as in this case, 
an offense. Kiefer-Stewart Co. v. Seagram 
& Sons [1950-1951 Trave Cases § 62,737], 
340 U. S. 211, 214 (1951). 


Conclusion 


The Sherman Act does not sanction the 
suppression by a manufacturer of compe- 
tition among its purchasers or subpurchas- 
ers, Ethyl Gasoline Corp. v. United States 
[1940-1943 Trapr Cases { 56,013], 309 U. S. 
436, 452 (1940); nor does it permit limi- 
tation on sales to certain customers or 
classes of customers by vertical combina- 
tion, Dr. Miles v. Park, 220 U. S. 373, 400 
(1911); United States v. Bausch & Lomb Co. 
[1944-1945 Trapve Cases § 57,224], 321 U. S. 
707, 723 (1944); especially when part of a 
scheme to fix or maintain resale prices, 
United States v. Parke, Davis & Co. [1960 
TRADE CASES § 69,611], 362 U. S. 29, 44, 45 
(1960). White can fare no better in a sys- 
tem of identical contracts with its distribu- 
tors and dealers allocating territories and 
customers than could the distributors and 
dealers themselves “if they formed a combi- 
nation and endeavored to establish the same 
restrictions, and thus to achieve the same 
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result, by agreement with each other.” Dr. 
Miles v. Park, 220 U. S. 373, 408 (1911). 


In Associated Press v. United States [1944- 
1945 Trave Cases { 57,384], 326, Uns 
15 (1945), the Supreme Court said: 


“While it is true in a very general 
sense that one can dispose of his prop- 
erty as he pleases, he cannot ‘go beyond 
the exercise of this right, and by contracts 
or combinations express or implied, unduly 
hinder or obstruct the free and natural 
flow of commerce in the channels of 
interstate trade.’ United States v. Bausch 
& Lomb Co. [1944-1945 TRADE CASES 
457.224) 321-2 *S2 707772229 net suer- 
man Act was specifically intended to 
prohibit independent businesses from be- 
coming ‘associates’ in a common plan 
which is bound to reduce their competi- 
tor’s opportunity to buy or sell the things 
in which the groups compete.” 


Within legal limits, White may contract 
with its distributors, dealers or other cus- 
tomers with respect to the maintenance of 
certain standards and policies. Also, within 
legal limits, White may simply announce 
its policies regarding its customers’ resale 
practices and terminate its business deal- 
ings with those who do not comply. United 
States v. Colgate, 250 U. S. 300 (1918); 
United States v. Parke, Davis & Co. [1960 
Trave Cases § 69,611], 362 U. S. 29, 44 
(1960). But the contractual provisions at 
issue in this case do not relate to such 
matters as pertain only to White’s distribu- 
tors’ and dealers’ good will in the com- 
munity, location and appearance of show 
rooms, maintenance of adequate repair and 
service facilities, employment of courteous 
and skilled technical and sales personnel, 
compliance with local laws and regulations, 
maintenance of good credit ratings, or as- 
sumption of primary responsibility for sales 
coverage of specified areas and classes of 
customers. At issue here is a system of 
agreements involving White and all dis- 
tributors, dealers and direct dealers, in its 
nation-wide distribution system, which limit 
and suppress competition by fixing certain 
resale prices of White trucks and parts and 
by dividing markets, customers and classes 
of customers, including agreements which 
allow only White to bid on sales of trucks 
to Federal, State and local governmental 
agencies. 


In Park v. Hartman, 153 F. 24 (C. C. A. 
6, 1907), appeal dismissed 212 U. S. 588, 
Circuit Judge (later Mr. Justice) Burton 
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aptly described the effects of a system of 
illegal resale restrictions imposed by a 
manufacturer, resembling those in the in- 
stant case, in the following manner: 


“Thus all room for competition between 
retailers, who supply the public, is made 
impossible. If these contracts leave any 
room at any point of the line for the 
usual play of competition between the 
dealers in the product marketed by com- 
plainant [the manufacturer], it is not dis- 
coverable. Thus a combination between 
the manufacturer, the wholesalers and 
the retailers to maintain prices and stifle 
competition has been brought about.” 
(Id. 42.) 


The foregoing passage was quoted with 
approval by the Supreme Court in Dr. Miles 
v. Park, 220 U. S. 373, at page 400. 


The Supreme Court, in United States v. 
Socony-Vacuum Ou1l Co. [1940-1943 TRapE 
Cases § 56,031], 310 U. S. 150 (1940), at 
pages 221, 222, condemned all price tamper- 
ing conspiracies as violating the Sherman 
Act. 


“Any combination which tampers with 
price structures is engaged in an unlawful 
activity. Even though the members of 
the price-fixing group were in no position 
to control the market, to the extent that 
they raised, lowered, or stabilized prices 
they would be directly interfering with 
the free play of market forces. The Act 
places all such schemes beyond the pale 
and protects that vital part of our econ- 
omy against any degree of interference. 
Congress has not left with us the deter- 
mination of whether or not particular 
price-fixing schemes are wise or tnwise, 
healthy or destructive. It has not per- 
mitted the age-old cry of ruinous com- 
petition and competitive evils to be a 
defense to price-fixing conspiracies. It 
has no more allowed genuine or fancied 
competitive abuses as a legal justification 
for such schemes than it has the good 
intentions of the members of the com- 
bination. If such a shift is to be made, it 
must be done by the Congress.” 


The subject provisions of defendant’s 
selling agreements deprive purchasers or 
consumers, including all Federal, State and 
local governments, “of the advantages which 
they derive from free competition,” Apex 
Hosiery. Co. v. Leader {1940-1943 TRADE 
Cases § 56,039], 310 U. S. 469, 501 (1940), 
in the field of medium and heavy duty 
trucks in the United States and the District 
of Columbia, not only by eliminating com- 
petition among White’s own distributors, 
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dealers and direct dealers, but also by re- 
straining and preventing their competing 
with, or bidding against, other truck manu- 
facturers, and their respective distributors 
and dealers, outside their assigned sales areas. 


On the basis of the facts found herein, as 
to which there is no genuine issue, the 
Court is of the opinion that the plain pur- 
pose and effect of the challenged provisions 
of White’s selling agreements is to eliminate 
and suppress competition by fixing certain 
resale prices of White trucks and parts, by 
allocating customers and by dividing sales 
territories among competitors or potential 
competitors; that the contracts containing 
such provisions directly affect interstate 
commerce and, as a matter of law under 
the authorities cited and discussed above, 
constitute contracts and combinations which, 
on their face, unreasonably restrain trade 
and commerce among the several states of 
the United States and the District of 
Columbia, in violation of Sections 1 and 3 
of the Sherman Act. Accordingly, the Gov- 
ernment’s motion for summary judgment 
will be sustained and the Court will issue 
an appropriate decree. 


Entry of summary judgment in an anti- 
trust case is both proper and desirable 
where the restraints complained of are 
clearly unreasonable, involving per se vio- 
lations of the Sherman Act. Associated 
Press v. United States [1944-1945 TrapeE 
Cases § 57,384], 326 U. S. 1, 5, 6; Interna- 
tional Salt Co. v. United States [1946-1947 
TravDE Cases ¥ 57,635], 332 U. S. 392, 396 
(1947). In sustaining the District Court’s 
granting of summary judgment for the Gov- 
ernment in Northern Pacific Railway Co. v. 
Umted States [1958 Trape Cases f{ 68,961], 
356 U. S. 1 (1958), the Supreme Court said, 
at pages 4 and 5: 


“The Sherman Act was designed to be 
a comprehensive charter of economic 
liberty aimed at preserving free and un- 
fettered competition as the rule of trade. 
It rests on the premise that the unre- 
strained interaction of competitive forces 
will yield the best allocation of our eco- 
nomic resources, the lowest prices, the 
highest quality and the greatest material 
progress, while at the same time provid- 
ing an environment conducive to the 
preservation of our democratic political 
and social institutions. But even were 
that premise open to question, the policy 
unequivocally laid down by the Act is 
competition. And to this end it prohibits 
‘Every contract, combination . . . or 
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conspiracy, in restraint of trade or 
commerce among the several States.’ Al- 
though this prohibition is literally all- 
encompassing, the courts have construed 
it as precluding only those contracts or 
combinations which ‘unreasonably’ re- 
strain competition. Standard Oil Co. of 
New Jersey v. United States, 221 U.S. 1; 
Chicago Board of Trade v. United States, 
246 U.S. 231. 


“However, there are certain agreements 
or practices which because of their perni- 
cious effect on competition and lack of 
any redeeming virtue are conclusively 
presumed to be unreasonable and there- 
fore illegal without elaborate inquiry as 
to the precise harm they have caused or 
the business excuse for their use. This 
principle of per se unreasonableness not 
only makes the type of restraints which 
are proscribed by the Sherman Act more 
certain to the benefit of everyone con- 
cerned, but it also avoids the necessity 
for an incredibly complicated and pro- 
longed economic investigation into the 
entire history of the industry involved, as 
well as related industries, in an effort to 
determine at large whether a particular 
restraint has been unreasonable—an in- 
quiry so often wholly fruitless when un- 
dertaken. Among the practices which the 
courts have heretofore deemed to be un- 
lawful in and of themselves are price 
fixing, United States v. Socony-Vacuum 
Oil Co. [1940-1943 TrapE Cases J 56,031], 
310 U. S. 150, 210; division of markets, 
United States v. Addyston Pipe & Steel 
Co. 85 F271, ated, 175°U. S“2h* group 
boycotts, Fashion Originators’ Guild v. 
Federal Trade Comm’n [1940-1943 TraprE 
Cases § 56,101], 312 U. S. 457; and tying 
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arrangements, International Salt Co. v. 
United States [1946-1947 Trape CASES 
1 57,63510332, UieS4 39252 


See also Eastern Railroad Presidents Con- 
ference v. Noerr Motor Freight [1961 TRADE 
Cases J 69,927], — U. S. — (1961), slip 
opinion, page 9. 

There is nothing in the record to indicate 
that the defendant herein had any sinister 
motives in executing and maintaining the 
contractual provisions which the Court has 
determined to be unlawful on the basis of 
well established authority. Again referring 
to United States v. Socony-Vacuum Oil Co., 
supra, at page 222 (page 40 of this memo- 
randum), defendant’s arguments as to the 
business necessity of agreements of this 
type must be addressed to the Congress 
rather than to the Courts. 


The traditional function of the trial Court 
is to interpret and apply the law, rather 
than to declare the law. Thus, it may fre- 
quently occur that a judge is required to 
render a decision that does not necessarily 
reflect his personal attitude or philosophy 
upon the subject. Upon the basis of this 
careful analysis, my function as the trial 
Judge is properly performed with the find- 
ings of fact and conclusions of law herein 
contained. 


The Government will submit a proposed 
decree, and the parties may file proposed 
findings of fact and conclusions of law if 
they wish to do so. If none are submitted, 
this memorandum will constitute the find- 
ings of fact and conclusions of law required 
by Rule 52, Federal Rules of Civil Procedure. 


[| 70,026] Johnson & Johnson v. Lindemann Pharmacy, Inc. 
In the United States District Court for the Southern District of New York. 60 Civ. 


799. Filed May 22, 1961. 


New York Fair Trade Law 


Enforcement of Injunction—Sales Below Fair Trade Price—Legal Fees—Shoppers’ 
Fees.—On a finding that respondent had violated a fair trade injunction by making sales 
of a powder at 59¢ including sales tax, as against a fair trade price of 73¢, the court ordered 
respondent to pay $750 to cover attorneys’ fees, expenses of “shoppers” making the pur- 


chases in issue, and other costs. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3380.34. 


Memorandum 
CasHIN, District Judge [In full text]: The 
petitioner herein asks for an order adjudg- 
ing the respondent in civil contempt of a 
Final Decree of this Court, dated December 
16, 1960. This decree, which has been con- 
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sented to by respondent’s attorney, restrains 
the respondent from certain violations of a 
Fair Trade Agreement. 


It appears from the affidavits of “shop- 
pers” that the respondent has violated that 
decree. Respondent contends that the affi- 
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davits of the “shoppers” are not worthy of 
belief because one of the “shoppers”, Marion 
Baehr, claimed she “took a can of economy 
size Johnson & Johnson Baby Powder from 
the shelf” and since respondent’s store is 
not a self-service store then this shopper is 
careless with the truth. I have before me 
the affidavits of four different shoppers who 
made five different purchases at respond- 
ent’s store, and respondent claims that none 
are worthy of belief for the above reason. 
There is also the affidavit of Mary E. Burke 
who swears that she witnessed Marion 
Baehr take the can of baby powder from 
the shelf. 


Respondent also advances many techni- 
cal objections, such as that this petition 
was brought on by motion instead of an 
order to show cause, that the petition is 
made by the attorney for the petitioner and 
not the petitioner itself, and that the alleged 
service of the Final Decree of this court was 
made upon respondent’s attorney and not 
respondent itself. I have looked into these 
and all other contentions of the respondent 
and find them without merit. 


Therefore, the motion is granted to the 
extent hereinafter stated: 


1. The respondent is held guilty of the 
wilful contempt of the decree of this court, 
dated December 16, 1960, in that the said 
respondent violated the terms of said de- 
cree by certain sales, to wit: 


(a) By the sale on February 17, 1961 to 
Marion Baehr of one economy size con- 
tainer of Johnson & Johnson Baby Powder 
for 59¢ including retail sales tax, whereas 
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the minimum retail price set forth in peti- 
tioner’s schedule of retail prices was 73¢; 


(b) By the sale on February 23, 1961 to 
Mary E. Burke of one economy size con- 
tainer of Johnson & Johnson Baby Powder 
for 59¢ including retail sales tax, whereas 
the minimum retail price set forth in peti- 
tioner’s schedule of retail prices was 73¢; 


(c) By the sale on February 23, 1961 to 
Marion Baehr of one economy size con- 
tainer of Johnson & Johnson Baby Powder 
for 59¢ including retail sales tax, whereas 
the minimum retail price set forth in peti- 
tioner’s schedule of retail prices was 73¢; 


(d) By the sale on February 24, 1961 to 
Elsie Klamroth of one economy size con- 
tainer of Johnson & Johnson Baby Powder 
for 59¢ including retail sales tax, whereas 
the minimum retail price set forth in peti- 
tioner’s schedule of retail prices was 73¢; 


(e) By the sale on February 24, 1961 to 
Anne Ross of one economy size container 
of Johnson & Johnson Baby Powder for 
59¢ including retail sales tax, whereas the 
minimum retail price set forth in petitioner’s 
schedule of retail prices was 73¢. 

2. Within 15 days after the entry of the 
order herein and service of a copy thereof, 
the respondent shall pay to the petitioner 
the sum of $750.00 to cover expenses of the 
“shoppers”, attorneys’ fees and other ex- 
penses of the petitioner necessary to bring 
this matter of contempt to the attention of 
this court. 


In the event of future violations of the 
Decree of this Court of December 16, 1960, 
the petitioner may apply for further relief. 


[| 70,027] In the Matter of Grand Jury Proceedings (General Dynamics Corp., and 


Air Keduction). 


In the United States District Court for the Southern District of New York. M 11-188. 


Dated March 20, 1961. 


Case No. 1576 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Justice Department Enforcement—Grand Jury Testimony and Documents—Inspec- 
tion—Government Documents.—Although defendants were not entitled to claim inspection 
of the transcript of proceedings before the Grand Jury, there having been no misuse of 
the Grand Jury process, they were to be permitted to inspect and copy documents which 
the Government had in its possession, and which had been produced in response to sub- 
poenas issued in connection with the Grand Jury proceedings. In addition, the court 
ordered that the transcript of the Grand Jury proceedings be made available to the trial 
judge so that it could be read by him without delay in connection with any request for 
disclosure. 
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See Department of Justice Enforcement and Procedure, Vol. 2, 8021. 
For the Government: Bernard M, Hollander and Stephen R. Lang, Washington, D. C., 


for the Department of Justice, 


For the respondents: Kramer, Marx, Greenlee & Backus for General Dynamics Corp., 
and Shearman & Sterling for Air Reduction, all of New York, N. Y. 


Endorsement 


Ryan,*District Judge [/n full text]: Re- 
spondents General Dynamics and Air Re- 
duction have moved to (1) vacate two orders 
of Judge Metzner dated April 21, 1960 and 
December 21, 1960; (2) impound and sup- 
press all documents and testimony pre- 
sented to a Grand Jury impanelled in this 
district and all information derived from 
them; and (3) hold a hearing or address 
interrogatories to determine any issues of 
fact. With the consent of Judge Metzner, 
these motions have been referred to me. 


The Grand Jury was impaneled on April 
19, 1960. On April 21, 1960, the Court 
impounded in the custody of Government 
counsel at Washington all documents pro- 
duced or to be produced in response to 
subpoenaes duces tecum which had issued 
with respect to the Grand Jury investiga- 
tion; on December 21, 1960, by further 
order the Court authorized Government 
counsel to disclose certain matters and in- 
formation which had been presented to the 
Grand Jury in connection with whatever 
judicial proceedings might arise out of the 
aforesaid Grand Jury investigation, “in- 
cluding a proposed criminal contempt pro- 
ceeding in the Eastern District of New 
York,” The following day, December 22, 
1960, an order issued from the Eastern 
District directing respondents and others 
to show cause why they should not be 
adjudged in criminal contempt; on Febru- 


ary 10, 1961, a further order was entered 


by Judge Rayfiel of the Eastern District 
impounding in the custody of the Clerk of 
the Eastern District the documents pro- 
duced in response to the subpoena duces 
tecum during the course of the Grand Jury 
investigation in this District, permitting 
their removal to Washington by Govern- 
ment counsel and permitting counsel for 
each defendant company access only to 
such documents as were produced by it. 
Since December 21, 1960, no further use 
of process before the Grand Jury has been 
made by the Government. Although the 
contempt proceeding is pending in the East- 
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ern District, the motions have been made 
in this district because it was here that the 
Grand Jury was convened and that Judge 
Metzner’s orders issued. 


. On the undisputed facts, it is clear that 
there was no subversion of the Grand Jury 
process and the motion to suppress and 
impound the evidence thereby obtained is 
denied. United States v. Procter & Gamble 
{1958 Trape Cases { 69,046], 356 U. S. 667. 


We have considered, therefore, the mo- 
tions as pretrial applications under Rule 
16, F. R. Crim. P., to inspect Grand Jury 
minutes and the records and documents 
produced before that body. The records 
and documents produced before the Grand Jury 
come within the proscription against disclosure 
of what took place before it. Information 
of what use the Grand Jury made of them, 
or of what a witness testified to concern- 
ing them (United States v. Interstate Dress 
Carriers, 280 F,. 2d 52 (C. A. 2, 1960); In 
re Hearings before the Committee, Etc., 19 
F, R. D. 410) may not be disclosed. 


[Inspection of Government Documents] 


But, permitting defendants to inspect and 
copy all documents in the Government’s 
control does not come within the prohibited 
area, for it does not appear that defendants 
seek information concerning Grand Jury 
action, but only the information contained 
in the documents themselves. Naturally, in 
order to permit the Government attorneys 
to continue their preparation of the pro- 
ceeding, it will be necessary while the de- 
fendants are inspecting and copying them, 
that Government counsel be furnished copies. 
Our ruling is not intended to overrule the 
order of Judge Rayfiel. That was an er 
parte order, the kind usually entered in 
antitrust proceedings in order to facilitate 
the Government counsel’s preparation of 
the proceedings and to provide for the 
removal and return of documents so pro- 
duced. There was no motion for pretrial 
inspection made by defendants before that 
Court and, therefore, no decision contrary 
to the present one. Although the authority 
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is sparse, it would appear that the South- 
ern District is the proper forum for the 
making of such pretrial motion, see United 
States v. Byoir, 147 F.2d 336; Parr v. 
United States, 265 F. 2d 894, 902; Schwabe 
v. United Shoe, 21 F. R. D. 233; instead of 
the forum where the suit is pending (Cf. 
Application of Bendix [1944-1945 TrapvrE 
Cases { 57,339], 58 F. Supp. 953). 


Pretrial inspection of the Grand Jury 
testimony, however, may not be had, Pills- 
bury Plate v. United States, 360 U. S. 395. 
Whether any part or all the Grand Jury 
transcript is to be disclosed to defendants 
is a matter which can be determined best 
by the trial judge upon a showing by de- 
fendant of “compelling necessity” and “par- 
ticularized need”; United States v. Procter 
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& Gamble, supra; United States v. McKeever, 
271 F. 2d 669 (CA 2); and the transcript, 
upon request by defendant, must be avail- 
able for reading by the trial judge. 


Although the order of Judge Metzner of 
December 21, 1960, permitting disclosure 
accomplishes the necessary mechanics, in 
order to obviate any question which might 
arise and cause delay at the trial, it is 
ordered that the Grand Jury minutes in 
question be made available by Government 
counsel to the trial judge at this time, that 
they may be at hand if the necessary re- 
quest is made. See: United States v. Giampa, 
CA 2, 1961, No. 26295; Schwabe v. United 
States, United States v. Byotr, Parr v. United 
States, supra. 


In all other respects, the motion is denied. 


[f] 70,028] Erie Sand and Gravel Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. 
May 29, 1961. 


On Petition to Review an Order of the Federal Trade Commission. 


No. 13,106. Filed 


Clayton Act 


Acquisitions—Business Entity Sold on Bids—Applicability of Failing Company Doc- 
trine.—Acquisition of the assets of a competitive company, which was sold by its owners 
to the highest bidder, could not be justified under the “failing company” doctrine. Here, 
the company was and had been operating at a profit, and the fact that other substantial 
bids had been submitted indicated that the alternative to the respondent’s purchase was 
not the disappearance of the other company as a competitive factor, a key element of 
the failing company test. 


See Acquisitions of Stock or Assets, Vol. 1, 4207. 


Acquisitions—Relevant Market—Functional Interchangeability and the Line of Com- 
merce.—Functional interchangeability of sand (used in making concrete) dredged from 
a lake bed with that taken from inland banks and pits was clearly established through their 
use interchangeably in highway and other local construction. However, production and 
transportation costs could be a distinguishing factor, since interchangeability requires 
that both could be marketed. 


Acquisitions—Relevant Market—Section of Country—Transportation Costs as a 
Factor.—Although function interchangeability of sand (used in making concrete) dredged 
from a lake bed, with that taken from inland banks and pits, had been established, 
differences in production and transportation costs, which are particularly significant in 
the case of sand, could effectively restrict the areas in which either could economically 
compete with the other. However, the Federal Trade Commission was clearly wrong 
in determining that the relevant market for testing the effect of an acquisition of a 
company dredging concrete sand from a lake bed by another such company was limited 
to the sales of lake sand within an area running along the shore of the lake and roughly 
12 miles inland, while making no findings or otherwise considering the sales of bank 
and pit sand within the area. Even using government figures, which were somewhat 
restrictive and limited to sales within semi-circular areas around docking facilities, it 
could be found that after the acquisition the companies’ sale of concrete sand was sub- 
stantially less than half of the total volume (as against the FTC finding that the acquiring 
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company’s share was 35% before and 75-80% after the acquisition). Accordingly, the 
order of divestiture was vacated and the proceeding remanded to consider further the 
sales of bank and pit sand, in determining the competitive effects of the acquisition, and 
whether the section of the country was the entire strip along the lake shore or the semi- 
circular areas suggested by the government on appeal, since these might represent the 


proper area. 


See Acquisitions of Stock or Assets, Vol. 1, | 4207.425. 
For the petitioner: John E. Britton, Erie, Pa. 


For the respondent: Frederick H. Mayer, Federal Trade Commission, Washington, D. C. 
Vacating and remanding FTC order of divestiture in Dkt. 6670. 
Before Bices, Chief Judge, and StaLey and Hastie, Circuit Judges. 


Opinion of the Court 


Hastie, Circuit Judge [Jn full text]: This 
petition requires that we review an order 
of the Federal Trade Commission directing 
Erie Sand and Gravel Co. to divest itself 
of the recently purchased assets of another 
corporation which had been its competitor. 


Erie is engaged, directly and through 
wholly owned subsidiaries, in the business 
of dredging and selling lake sand from the 
bottom of Lake Erie. Before 1955, Erie’s 
principal competitor in the sale of lake sand 
was the Sandusky Division of the Kelly 
Island Co. In 1954 two investment banking 
firms bought control of Kelly. Soon there- 
after they voted to liquidate the entire 
corporation. The assets of the Sandusky 
Division were publicly offered for sale as a 
unit. Erie submitted the highest bid and 
early in 1955 purchased all of the Sandusky 
assets at a total price of $1,074,309.13. This 
purchase included three ships, one fully 
equipped dock, leasehold interests in six 
other docks, inventories, unfilled orders, and 
customer lists. 


As a result of these acquisitions Erie’s 
business increased greatly in 1955 and 1956, 
so that it became the dominant lake sand 
producer on Lake Erie. 


Late in 1956 the Federal Trade Commis- 
sion issued a complaint against Erie alleg- 
ing that the above-described acquisition of 
the assets of a competitor violated Section 
7 of the Clayton Act, as amended. The 
hearing examiner and the Commission itself 
successively held against Erie and ordered 
it to divest itself of almost all of the ac- 
quired assets and to create a competitive 
entity substantially equivalent to the San- 
dusky Division as it had existed before the 
sale. Erie then filed the present petition 
asking that we review and set aside the 
order of the Commission, 
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» I 
[Failing-Company Doctrine] 


Section 7 of the Clayton Act, as amended, 
64 Stat, 1125, 15 U: SC. § 18" readsias 


follows: 


“No corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital and no corporation subject 
to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or 
any part of the assets of another cor- 
poration engaged also in commerce, where 
in any line of commerce in any section 
of the country, the effect of such ac- 
quisition may be substantially to lessen com- 
petition, or to tend to create a monopoly.” 

At the outset, Erie argues that its 1955 
acquisition could not have violated Section 
7 because the owner of the competing San- 
dusky Division had made a firm and un- 
qualified decision to liquidate its business 
before Erie entered the picture as one of 
several bidders for the Sandusky assets. 
This fact, which is admitted, is said to show 
that Erie would have been relieved of the 
Sandusky competition whether or not it 
purchased the Sandusky business. 

: The evidence does not support this factual 
inference. Sandusky was a profitable enter- 
prise and it was offered for sale as a going 
concern. Its ships and docks and internal 
organization were all in condition for the 
indefinite continuation of the business. In 
the years immediately preceding the deci- 
sion to liquidate, the business earned sub- 
stantial profits. No reason appears for 
believing that it would not have continued 
to prosper. It is not surprising, therefore, 
that although Erie was high bidder with an 
offer of about one million dollars, there 
were several other substantial offers of 
$800,000 or more for the going concern. 
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Thus, had Erie not bid, the prospect was 
not the elimination of a competing enter- 
prise but merely its continuation under 
some new proprietorship. 


In support of its position on this point, 
appellant cites the so-called “failing com- 
pany” doctrine of International Shoe Co. v. 
Federal Trade Commission, 1930, 280 U. S. 
291. But the fact that the proprietors of 
Sandusky had decided to liquidate is not 
enough to create a “failing company” situa- 
tion. That doctrine, as its name suggests, 
makes Section 7 inapplicable to the acquisi- 
tion of a competitor which is in such straits 
that the termination of the enterprise and the 
dispersal of its assets seems inevitable un- 
less a rival proprietor shall acquire and 
continue the business. The International 
Shoe opinion itself describes the situation 
before the Court as that of “a corporation 
with resources so depleted and the prospect 
of rehabilitation so remote that it faced the 
grave probability of a business failure with 
resulting loss to its stockholders and injury 
to the communities where its plants were 
operated ... (there being no other prospec- 
tive purchaser) ....” 280 U. S. at 302. It 
was in such circumstances that a merger 
was viewed as likely to be less harmful in 
its possible adverse effect on competition 
than obviously advantageous in saving 
creditors, owners and employees of the 
failing business from serious impending 
loss. See Bok, Section 7 of the Clayton Act 
and the Merging of Law and Economics, 74 
Harv. L. Rev. 226, 340-42. The picture 
presented by thé prosperous Sandusky 
Division here was the antithesis of such a 
“failing company” situation. Erie’s first 
argument is, therefore, without merit. 


II 
[Line of Commerce] 


Section 7 of the Clayton Act prohibits 
those mergers which may substantially les- 
sen competition “in any line of commerce 
in any section of the country”. The ap- 
plication of the quoted language is the next 
controversial point in this case. 

The Commission was here concerned with 
competition to supply sand suitable for use 
in high-grade ready-mix concrete. Accord- 
ingly, we shall use the phrase “concrete 
sand” to describe sand from any source 
which satisfactorily fills that need. It is 
also clear that in the vicinity of Lake Erie 
there are two principal sources of concrete 
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sand. One is the lake bottom from which 
Erie and certain competitors dredge sand. 
The other is the banks of rivers flowing 
into Lake Erie and a scattered group of 
pits which were covered by the lake in pre- 
historic times but now are located inland at 
varying distances from the lake shore. 


[Functional Interchangeability] 


In its findings the Commission restricted 
the “line of commerce” considered and 
regulated to lake sand. However, the record 
is clear that pit or bank sand also is used 
satisfactorily and on a large scale for the 
making of concrete, including concrete which 
meets the high specifications of the federal 
government for building sand, although it 
may require preliminary washing not needed 
by lake sand. At more than twenty places 
in the record there is positive testimony 
that bank or pit sand has proved inter- 
changeable with lake sand as a high-grade 
building material. It is particularly signifi- 
cant that the record shows that in the build- 
ing of the Ohio and Pennsylvania Turnpikes 
and the New York Thruway both types of 
sand met government specifications and 
were used interchangeably. The Erie County, 
Pennsylvania, Thruway was built entirely 
with pit and bank sand in 1957 and 1958. 
On the basis of such evidence the brief of 
the government on this appeal concedes 
that in 1956 at least 1,800,000 tons of pit 
and bank sand meeting government specifi- 
cations were sold, principally for concrete 
making, within twenty-five miles of the 
southern shore of Lake Erie. In these cir- 
cumstances, the functional interchangeability 
of pit and bank sand with lake sand was 
overwhelmingly established. 

If the question of suitability for making 
high-grade concrete were the only relevant 
consideration, the present record would re- 
quire the conclusion that the relevant mar- 
ket to be considered in judging the effect 
of the present merger on competition in- 
cludes bank and pit sand as well as lake 
sand. Cf. Umted States v. E, I. duPont de 
Nemours & Co. [1956 TRADE CASES 68,369], 
1956, 351 U. S, 377. But the question whether 
two commodities are in the same line of 
commerce in a section of the country in- 
volves more than the problem of com- 
parative utility for a particular purpose. 
For the area of effective competition may 
also be limited by differences in costs of 
production and transportation. Within a 
given area the sale price of one commodity 
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may necessarily be so much higher than 
that of another which serves the same pur- 
pose that the more expensive product is not 
competitive there. Thus, the question of 
what can economically be sold—the “line of 
commerce” question—and the question where 
it can be sold—the “section of the country” 
question—will often be so related that the 
answer to each qualifies the answer to the 
other. 


[Transportation Costs and the “Section 
of the Country” 

This seems to be such a case. The record 
shows that the cost of transporting sand, 
a heavy and bulky commodity, is such that 
sellers whose sources of supply are far from 
a concrete-making operation cannot com- 
pete with sellers whose sources are nearby. 
Thus, it is not economical to transport sand 
from remote inland pits for making con- 
crete at points near the docks where lake 
sand is landed. Similarly, lake sand cannot 
compete with pit sand very far inland. The 
picture here is also complicated by the fact 
that the sand pits and banks south of Lake 
Erie are located at varying distances from 
the shore, some very close to it, others 
miles away. 

In these circumstances the Commission 
undertook in its findings to define a relevant 
market area near the southern shore of 
Lake Erie within which cartage costs would 
prevent pit and bank sand from being com- 
petitive with lake sand. In so doing it 
adopted the examiner’s findings that the 
“area along the southern shore of Lake 
Erie from Buffalo, New York, to Sandusky, 
Ohio, and extending up to twelve miles in- 
land, with the greatest concentration of 
sales being effected within the first five 
miles from the shore is a ‘section of the 
country’ within the intent and meaning of 
Section 7 of the Clayton Act.” The Com- 
mission concluded that the amount of pit 
and bank sand sold for concrete making 
within this “contiguous geographical area 
embracing the south shore area of Lake 
Erie” was so small as to be immaterial. It 
also concluded that “lake sand is a suff- 
ciently distinct product” to constitute a 
separate “line of commerce”. 

In reaching these conclusions the Com- 
mission did not state even in approxima- 
tion the amounts of sand of the different 
types sold within the twelve mile strip, al- 
though the 2000 pages of the record are 
filled with the testimony of many people on 
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this important matter. However, on this 
appeal, the government itself offers a tabula- 
tion, based on its analysis of the record, 
showing sales of more than 1,100,000 tons 
of pit and bank sand in 1956, as compared 
with 1,563,000 tons of lake sand, within the 
twelve mile strip bordering the south lake 
shore. Actually, the figure 1,100,000 tons 
represents only the pit and bank sand sold 
within eight unconnected semicircles of the 
radius of twelve miles each, which the 
government has drawn around the docks of 
the principal port cities. This revision of 
the Commission’s stated conception of the 
section of the tountry reduces the “section” 
by almost one-half and eliminates from 
consideration any pit and bank sand sold 
for concrete making within the Commis- 
sion’s twelve mile strip but more than 
twelve miles from any dock. For example, 
a sale of 50,000 tons of pit sand by Newbury 
Sand and Gravel, Inc. to a customer one 
mile from Lake Erie is now disregarded 
by the government because the point of 
delivery was fifteen miles from the Cleve- 
land docks. Moreover, the government’s 
computations on this appeal have minimized 
the sale of pit and bank sand by repeatedly 
rejecting as unpersuasive direct testimony, 
and even business records, of particular 
large sales of such sand within the twelve 
mile strip. As an appellate court we should 
not and will not undertake any such par- 
tisan discrediting of evidence. 


The government has utilized still another 
expedient in its effort to reduce the amount 
of pit and bank sand sold in competition 
with lake sand. It has reduced the radius 
of the above-described semicircles sur- 
rounding two of the eight cities—Buffalo 
and Cleveland—from twelve miles to five 
miles and has thereby excluded another 
1,000,000 tons of pit and bank sand. In so 
doing the government has rejected the 
Commission’s basic conception of the relevant 
section of the country as a continuous strip 
extending twelve miles inland along the 
entire length of Lake Erie. Only through 
its drastic reduction and fragmentation of 
the relevant market area, combined with 
its rejection of a large amount of the evi- 
dence introduced before the Commission as 
to sales even within the reduced area, has 
the government escaped the conclusion that 
pit and bank sand actually commanded at 
least as large a share of the market for 
concrete sand near Lake Erie as did lake 
sand. 


© 1961, Commerce Clearing House, Inc. 


a 


Number 189—117 
8-4-61 


As a reviewing court we cannot properly 
substitute the government’s present view 
that the relevant market area is a series of 
separated small semicircles for the finding 
of the Commission below that the relevant 
section of the country is a much more 
inclusive contiguous area. Yet, if that larger 
section is used to define the relevant market, 
as it must be on the present record, then 
the Commission was clearly wrong in ig- 
noring the large sales of pit and bank sand 
within that area in its determination of the 
effect of the merger in question on com- 
petition. 

The Commission oversimplified the ques- 
tion of the effect of the merger on com- 
petition by treating lake sand as enjoying 
a practical monopoly in concrete making 
within the twelve mile strip. It considered 
only that Erie, the second largest producer 
of lake sand with sales representing 35% of 
this business while Sandusky remained a 
competitor, became overwhelmingly domi- 
nant among the producers of lake sand as a 
result of the merger, thereafter doing be- 
tween 75% and 80% of the lake sand 
business. Under this analysis the extreme 
effect of the merger on competition was 
obvious. But if the sales of bank and pit 
sand for concrete making within the twelve 
mile strip had been taken into account, the 
effect of the merger upon competition would 
have been much less drastic. On the present 
record it could be found that even after the 
merger Erie’s production and sale of sand 
represented substantially less than one-half 
of the total commerce in concrete sand 
within this area. Perhaps even then it 
would be concluded that the merger had 
such an actual or potential effect in lessen- 
ing competition that it should be adjudged 
a violation of Section 7. But while that 
conclusion may well be permissible, it is 
far from obvious. Experts might possibly 
differ in their judgment of the matter. 
Therefore, it is appropriate that the Com- 
mission be given an opportunity to recon- 
sider the case, correcting the basic factual 
errors it has made, first, in differentiating 
lake sand from pit and bank sand func- 
tionally and, second, in overlooking the 
large amount of pit and bank sand sold for 
concrete making within the twelve mile strip. 


[Issues on Remand] 
At the same time we think the Commis- 
sion should be free to consider the govern- 
ment’s present contention that the section 
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of the country consists of several small un- 
connected areas, if it so desires. It may 
well be that the “section of the country” 
provision of Section 7 of the Clayton Act 
could be -satisfied by the drawing of un- 
connected circles with varying radii defin- 
ing a relevant market area. The “sections” 
recognized in the adjudicated cases under 
Section 7 have varied in size from a ten 
state region in American Crystal Sugar Co. 
v. Cuban-American Sugar Co. [1958 Trape 
Cases { 69,155], 2d Cir. 1958, 259 F. 2d 524, 
to the metropolitan area in and around the 
city of Washington, D. C. in United States 
v. Maryland and Virgina Milk Producers 
Assn, [1958 Trape Cases { 69,197], D. D. C. 
1958, 167 F. Supp. 799, aff’d [1960 TrapE 
CASES { 69,694], 1960, 362 U. S. 458, 468-70. 
In Umited States v. Brown Shoe Co. [1959 
TRADE Cases 7 69,532], E. D. Mo. 1959, 179 
F. Supp. 721, probable jurisdiction noted 363 
U. S. 825, each of a number of cities of 
10,000 or more population, with its im- 
mediate and contiguous surrounding area, 
was treated as a section of the country. 

If the evidence establishes to the satisfac- 
tion of the Commission that the economic 
realities of the production and marketing 
of high-grade sand limit sales by Erie and 
other lake sand producers to the semicircular 
area around certain docking facilities at 
various points along the lake shore, rather 
than to a larger continuous twelve mile 
strip, we now see no conceptual obstacle to 
treating such a marketing area as a section 
of the country within the meaning of Sec- 
tion 7. There is, of course, the additional 
question whether it is reasonable to use 
particular radii, differing in length in dif- 
ferent circumstances, to measure the several 
units of the alleged market area. The Com- 
mission has not exercised its judgment on 
these special refinements of the conception 
of “section of the country” which the gov- 
ernment urges are proper in the circum- 
stances of this case. Until the Commission 
has done all of this, it seems appropriate 
that we confine our ruling on this matter to 
the observation that, in the light of the 
decisions cited above, the government’s pro- 
posed definition of the relevant market area 
is not on its face inconsistent with anything 
in Section 7 of the Clayton Act. 


Finally, if the Commission should take 
the government’s view of the “section of 
the country” it should make explicit its 
considered evaluation of the numerous sworn 
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Elliott v. Paramount Film Distributing Corp. 
The order of divestiture will be vacated 

and the cause remanded for reconsideration 

in the light of this opinion. 


statements in the record showing substan- 
tial sales of pit and bank sand even within 
that restricted area. It is not clear that lake 
sand enjoys a practical monopoly even there. 


[1 70,029] Elizabeth Elliott, Isadore Segall, and Jack Brodsky, Trustees of the Estate 
of Herbert J. Elliott, Deceased, v. Paramount Film Distributing Corp., Columbia Pictures 
Corp., Universal Film Exchanges, Inc., United Artists Corp., Metro Goldwyn Mayer, Inc. 
and William Goldman Theatres, Inc. 


In the United: States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 28879. Filed May 22, 1961. 


‘ 


Sherman Act 


Private Enforcement and Procedure—Dismissal as to All But One Defendant—Effect 
on Conspiracy Charges—Prejudice.—Dismissal with prejudice of a conspiracy action (to 
give better film clearances to defendant’s theater) as to the distributor defendants, and 
leaving only one defendant, an exhibitor, has the effect of a decision on the merits as to 
the defendants. Since this left only one defendant charged with conspiracy, that defendant 
was entitled to an order of dismissal. 


See Private Enforcement and Ptocedure, Vol. 2, f 9013.440. 


For the plaintiffs: Samuel M. Brodsky, Philadelphia, Pa. 


For the defendants: Edwin P. Rome and Morris L. Weisberg, Blank, Rudenko, 
Klaus & Rome, for William Goldman Theatres, Inc.; Arlin M. Adams, Schnader, Har- 
rison, Segal & Lewis, for Paramount Film Distributing Corp., Columbia Pictures Corp., 
Universal Film Exchanges Inc., United Artists Corp., and Metro-Goldwyn-Mayer, Inc.; 


all of Philadelphia, Pa. 


Memorandum Opinion and Order 


EGAN, Judge [In full text]: The defendant, 
William Goldman Theatres, Inc., moves to 
dismiss. The motion will be granted. 


On November 22, 1960, the plaintiffs filed 
their complaint against the six named defend- 
ants, five of whom are motion picture distrib- 
utors, and the remaining one, William Goldman 
Theatres, Inc., an exhibitor. The gravamen of 
the complaint was that there was an illegal con- 
spiracy existing between the distributors and 
Goldman whereby the distributors, because 
of a threatened boycott by Goldman, con- 
spired to give a key run and better clear- 
ances to Goldman’s Esquire theatre, than to 
plaintiffs’ Fern Rock theatre. Both theatres 
are located in Philadelphia and are not in 
substantial competition. 


Pending argument and the disposition of 
motions to dismiss filed by the individual 
distributors, plaintiffs and the distributor 
defendants settled their differences and “the 
defendant distributors agreed to grant to the 
plaintiffs the key run the plaintiffs requested 
and in consideration thereof and as part of 
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the settlement the plaintiffs agreed to move 
this Court for an order dismissing this ac- 
tion as to the defendant distributors only.” 
(p. 4, pfs. brief). 


Pursuant to that agreement this Court, on 
April 12, 1961, upon motion of plaintiffs, en- 
tered an order reading in substance “that 
plaintiffs’ claims against Paramount Film 
Distributing Corporation, Columbia Pictures 
Corporation, Universal Film Exchanges, Inc., 
United Artists Corporation and Metro Gold- 
wyn Mayer, Inc. are dismissed with preju- 
dice.” That left only one defendant, namely, 
a exhibitor William Goldman Theatres, 

ne. 


Pursuant to Rule 12(b) Goldman now 
moves to dismiss for seven reasons, only the 
first of which requires discussion. It reads: 
“1, To dismiss the complaint upon the ground 
that the conspiracy charged is alleged to be 
a continuation and/or outgrowth of the con- 
spiracy which was adjudicated in United 
States v. Paramount Film Distributing Corpo- 
ration. This defendant was not a defendant 
in that litigation and, therefore, could not be 
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a party to any conspiracy which is alleged 
to be a continuation or outgrowth of the 
Paramount conspiracy.” 


In the present posture of the case, there is 
only one defendant. It is basic law that “to 
constitute a conspiracy there must be a com- 
bination of two or more persons; one person 
cannot conspire with himself. Furthermore 
there must be a preconceived plan and unity 
of design and purpose, for the common de- 
sign is of the essence of the conspiracy.” 
15 C. J. S. §2, p. 997. Having withdrawn 
their complaint against the distributor de- 
fendants with prejudice, there is no one 
left with whom the exhibitor defendant 
could have conspired. Plaintiffs try to rem- 
edy this defect and bolster their case against 
Goldman by contending that Goldman is 
bound by the decision in United States v. 
Paramount Film Distributing Corporation, et 
al., 70 F. Supp. 53, 334 U. S. 131, finding 
these defendant distributors and others guilty 
of a conspiracy to restrain trade by imposing 
unreasonable clearances. A quick answer to 
that is that Goldman is not and never was a 
distributor and was not a defendant in 
that case. 


Common sense would seem to dictate that 
as an exhibitor itself, Goldman has nothing 
to distribute. Goldman must depend on dis- 
tributors for the product it exhibits. It is in 
no position to dictate the distributors’ policy 
on clearances. The mere fact that in this 
very case the plaintiffs agreed to dismiss 
with prejudice against the distributors after 
the latter had consented to better clearances 
and key runs for the Fern Rock theatre is 
evidence of this. 

At the argument plaintiffs’ counsel indi- 
cated that he would not oppose Goldman’s 
motion to dismiss if it were entered without 
prejudice on the theory that plaintiffs could 
reinstate the suit against Goldman if the 
latter threatened to boycott or to put pres- 
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sure on the distributors to the injury of the 
Fern Rock theatre. 


This overlooks the provisions of Rule 41 
relating to the dismissal of actions. Plain- 
tiffs voluntarily dismissed with prejudice 
against the distributors pursuant to stipula- 
tion and by order of Court. Under such 
circumstances Rule 41(a) (ii) comes into play 
which reads, “* * * an action may be dis- 
missed by the plaintiff * * * (ii) by filing 
a stipulation of dismissal signed by all parties 
who have appeared in the action. Unless 
otherwise stated in the notice of dismissal 
or stipulation, the dismissal is without preju- 
dice, except that a notice of dismissal oper- 
ates as an adjudication upon the merits when 
filed by a plaintiff who has once dismissed 
in any court of the United States or of any 
state an action based on or including the 
same claim.” 


It also brings into play so much of Rule 
41(b) as reads, “* * * Unless the court in 
its order for dismissal otherwise specifies, 
a dismissal under this subdivision and any 
dismissal not provided for in this rule, other 
than a dismissal for lack of jurisdiction or 
for improper venue, operates as an adjudi- 
cation upon the merits.” 


Sub-section (d) of the same rule provides 
sanctions for any violation of the rule in the 
following language: 


“(d) Costs of Previously-Dismissed Ac- 
tion. If a plaintiff who has once dismissed 
an action in any court commences an ac- 
tion based upon or including the same 
claim against the same defendant, the 
court may make such order for the pay- 
ment of costs of the action previously dis- 
missed as it may deem proper and may 
stay the proceedings in the action until the 
plaintiff has complied with the order.” 


Defendant’s motion is granted and the 
complaint will be and hereby is dismissed as 
to William Goldman Theatres, Inc. 


[70,030] Sam Fox Publishing Co., Inc., et al. v. United States, et al. 
In the Supreme Court of the United States. No. 56. October Term, 1960. Dated 


May 29, 1961. 


Case No. 593 in the Antitrust Division of the Department of Justice. 
On appeal from the United States District Court for the Southern District of New 


York. Dismissed. 


Sherman Act 


Government Suits—Adequacy of Decree—Intervention by Individual to Challenge— 
Member of Defendant Association—A member of the American Society of Composers, 
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Fox Publishing Co., Inc. v. U.S. 


Authors and Publishers was not entitled “of right” to intervene in a government action, 
to challenge the adequacy of relief provided them under a consent decree directed to the 
society’s activities, because they would be “bound” by that decree. The rule is that govern- 
ment suits do not bind private individuals who are not made parties, even though their 
interests may correspond to those represented by the government. An alternative theory 
for intervention, that plaintiffs would be bound by the decree against ASCAP as members 
of a class would require a finding that their interests were adequately represented by 
ASCAP—against which is not only the fact that the government suit was grounded on 
inadequacy of the representation of smaller members of ASCAP, but the reason given here 
for seeking intervention was inadequacy of ASCAP’s representation of plaintiff's interests. 
Also, the fact that a court might use the decree in the government action as a foundation 
upon which to formulate a decree in any later private action that might be filed is not 
the equivalent of saying that plaintiff’s are “bound” by the decree in the government suit, 


for purposes of intervention. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8221.350. 
Dismissing appeal in 1960 TrapE CAsEs {| 69,657. 
For the appellant: Charles A. Horsky and Alvin Friedman, Washington, D. C., and 


Herbert Cheyette, New York, N. Y. 


For the appellee: Arthur H. Dean, Howard T. Milman, Herman Finkelstein and 
David H. Horowitz, New York, N. Y., Lloyd N. Cutler and Samuel A. Stern, Washing- 


ton, D. C. 


Mr. Justice HARLAN delivered the opinion 
of the Court [In full text]: The appellants, 
proceeding under the Expediting Act, 15 
U. S. C. § 29, appeal directly to this Court 
from an order of the District Court for the 
Southern District of New York denying 
their motions to intervene as of right in a 
proceeding to modify a consent decree pre- 
viously entered in a government antitrust 
suit. The appellants were not named as 
parties either in the suit or modification 
proceeding.” The motions were made pur- 
suant to Rule 24, subdivision (a)(2) of the 
Federal Rules of Civil Procedure? 


The matter arises in the following set- 
ting: In 1941 the United States brought 
suit under §1 of the Sherman Act, 15 
U. S. C. §1, against the American Society 
of Composers, Authors and Publishers 
(ASCAP), an unincorporated association 
of which appellants are members, and cer- 
tain of its officers. The Society and the 
defendant officers besides being named as 
an entity and individuals, respectively, were 
also sued as representatives of all members 
of the Society. The Society, comprising 


some 6,400 writers and publishers of musical 
compositions, was organized to take non- 
exclusive licenses to the works of its mem- 
bers, to license such works out for public 
performance, and to distribute among the 
members the revenues resulting therefrom. 
The three appellants are among the Society’s 
publisher members. 


The Government’s complaint in the action 
was aimed at two distinct types of anti- 
trust violation: (1) alleged restraint of 
trade arising out of ASCAP’s mode of deal- 
ing with outsiders desiring licenses of com- 
positions in the Society’s catalogue; and 
(2) alleged restraint of competition among 
the Society’s members inter sese, resulting 
from the asserted domination of the Society’s 
affairs by a few of its large publisher mem- 
bers who, it was claimed, were able to 
control the complexion of the Board of 
Directors and the apportionment of the 
Society’s revenues. As to the latter type of 
restraint, the prayer for relief sought to 
insure (a) that Board elections be by no 
method “other than by a membership vote 
in which all . . . members shall have the 


1 Besides Sam Fox Publishing Company there 
are two other appellants, Pleasant Music Pub- 
lishing Company and Jefferson Music Com- 
pany who, like Sam Fox, are music publishers. 
Although Movietone Music Corporation also 
appealed, it did not appear in this Court. 

2“(a) INTERVENTION OF RIGHT. Upon 
timely application anyone shall be permitted to 
intervene in an action: .. . (2) when the repre- 
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sentation of the applicant’s interest by existing 
parties is or may be inadequate and the appli- 
cant is or may be bound by a judgment in the 
action ....’’ 

The appellants also moved below for per- 
missive, or discretionary, intervention under 
subdivision (b): of Rule 24, but no appeal has 
been taken from that part of the District 
Court's order. 
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right to vote,” and (b) that the distribution 
of Tevenue to members should be on an 
“fair and non-discriminatory basis.” It is 
apparent from the record that appellants’ 
Particular interests in the suit related en- 
tirely to the second aspect of the Govern- 
ment’s charges, that is those involving the 
Society’s internal affairs, and that their 
motions to intervene were so directed. 


During the same year in which the suit 
was brought it was settled by a consent 
decree, approved by the District Court. In 
addition to provisions dealing with what 
may be called the Society’s external affairs, 
the decree, in board terms, contained re- 
quirements for Board elections by member- 
ship vote and for revenue distributions on 
an equitable basis. Subsequent to the decree, 
both the vote of the members and their 
share of license revenues were accorded on 
a weighted basis relative to the particular 
member’s contribution to the revenue-pro- 
ducing value of all members’ contribution to 
the Society’s catalogue, all as determined by 
the Board of Directors. In 1950, pursuant 
to a reservation-of-jurisdiction clause in the 
1941 decree, a modification of the original 
decree was effected at the instance of the 
Government, The modified decree ordered, 
among other things, that “in order to insure 
a democratic administration of the affairs of 
defendant ASCAP [the composition 
of the] Board of Directors shall, as far as 
practicable, give representation to writer 
members and publisher members with dif- 
erent participations in ASCAP’s revenue 
distributions. & 


In 1959, this same concern for “democratic 
administration of the [internal] affairs” of 
ASCAP and for an equitable distribution of 
license revenues led the Government to press 
for further amendments to the decree. In 1960 
this resulted in additional court-approved 
modifications which, it is apparent, represented 
a substantial improvement over the earlier 
provisions relating to Board elections and 
the apportionment of revenues. Contending 
that the proposed modifications did not go 
far enough towards ameliorating the posi- 
tion of the small publishers as against the 
few large publishers, appellants, prior to the 
adoption of the modified decree, brought 
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the intervention motions now before us. The 
District Court denied leave to intervene 
without opinion, stating in its order: 


“", . representation of the public and 
the applicants by the Department of 
Justice was adequate and in the public 
interest; applicants are members 
of and are represented by the Society 
with their consent; applicants have 
permitted this cause in which they are not 
named as parties to proceed to judgment; 
and . . . it would not promote the inter- 
ests of the administration of justice to 
permit the requested intervention. aH 


Thereafter the District Court entered a 
judgment approving the proposed modi- 
fications to the existing consent decree. 
Appellants do not appeal from that judg- 
ment, but only from the order denying their 
motions to intervene as of right. We post- 
poned consideration of the question of juris- 
diction to the hearing of the case on the 
merits. 364 U. S, 801. 


[Binding Effect of Decree as Test 
for Intervention] 


As the Government and appellants cor- 
rectly agree, the controlling question on the 
issue of jurisdiction, the answer to which 
also determines the merits of this appeal, 
is whether the appellants were entitled to 
intervene in these proceedings as “of right.” 
Sutphen Estates v. United States [1950-1951 
TRADE CASES J 62,936], 342 U. S. 19, where 
the Court said: “If appellant may inter- 
vene as of right, the order of the court 
denying intervention is appealable.” Id., 
p. 20. That case requires rejection of 
ASCAP’s separate contention that the order 
below was not appealable because not final,” 
and also its further contention that appellate 
review of intervention has become moot, 
in that no appeal was taken from the judg- 
ment eventuating from the proceedings in 
which intervention was sought. The latter 
contention is based on the erroneous hypoth- 
esis that review of the intervention order 
was obtainable only in connection with an 
appeal from such judgment. 

The determinative question—whether ap- 


pellants were entitled to intervene as “of 
right”—depended upon their showing both 
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3 Allen Calculators, Inc., v. National Cash 
Register Co. [1944-1945 TRADE CASES { 57,237], 
322 U. S. 137, need not be considered to the 
contrary, for it would seem that the signifi- 
cance of the appeal which was there taken from 
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the judgment below related to this Court’s 
jurisdiction to consider the District Court’s 
denial of permissive intervention, and not to its 
jurisdiction to review the District Court’s order 


denying intervention as of right. 
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Fox Publishing Co., Inc. v. U.S. 


that “the representation of” their “interest 
by existing parties” to the consent judg- 
ment modification proceeding was or might 
“be inadequate,” and that they would or 
might “be bound by [the] judgment” in such 
proceeding. See note 2, supra. 


I, 
[Effect of Government Decree] 


Appellants first contend that the repre- 
sentation of their interests by the Govern- 
ment has proven inadequate. Although the 
most recent decree reduced and limited the 
Board representation of the 10 largest pub- 
lishers and provided for a method of revenue 
apportionment more favorable than that of 
the past to the smaller and less well-estab- 
lished Society members, appellants’ con- 
tention is that this amelioration of their 
position is not adequate to break the con- 
trol of the larger publishers, and therefore 
the Government’s representation was or 
may have been inadequate. 


Apart from anything else, sound policy 
would strongly lead us to decline appellants’ 
invitation to assess the wisdom of the 
Government’s judgment in negotiating and 
accepting the 1960 consent decree, at least 
in the absence of any claim of bad faith 
or malfeasance on the part of the Govern- 
ment in so acting. However, we need not 
reach the question of the adequacy of the 
Government’s representation of the appel- 
lants’ interests because, as hereafter shown, 
it is in any event clear that appellants are 
not bound by the consent judgment in these 
proceedings, if their position in this litiga- 
tion is deemed as aligned with that of the 
Government. See United States v. Columbia 
Gas & Electric Corp., 27 F. Supp. 116, 119. 


We regard it as fully settled that a person 
whose private interests coincide with the 
public interest in government antitrust liti- 
gation is nonetheless not bound by the even- 
tuality of such litigation, and hence may 
not, as of right, intervene in it. In United 
States v. Borden Co. [1954 Trape CAsES 
1 67,754], 347 U. S. 514, it was ruled that 
it was an abuse of discretion for the District 
Court to refuse the Government an injunc- 
tion against certain acts held violative of the 
antitrust laws, even though the same acts 
had already been enjoined in a private suit. 
It was there stated in clearest terms that 
“private and public actions were designed 
to be cumulative, not mutually exclusive” 
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(id., at 518), and, quoting from United States 
v. Bendix Home Appliances [1950-1951 TRADE 
Cases {| 62,546], 10 F. R. D. 73, 77, “‘[T]he 
scheme of the statute is sharply to dis- 
tinguish between Government suits, either 
criminal or civil, and private suits for in- 
junctive relief or for treble damages. Dif- 
ferent policy considerations govern each of 
these. They may proceed simultaneously 
or in disregard of each other.’” Id., at 
518-519. 


This principle is certainly broad enough 
to make it clear that just as the Government 
is not bound by private antitrust litigation 
to which it is Stranger, so private parties, 
similarly situated, are not bound by govern- 
ment litigation. See United States v. General 
Electric Co. [1950-1951 Trave Cases {| 62,731], 
95 F. Supp. 165; United States v. Columbia 
Gas & Electric Corp., supra; United States 
v. Radio Corporation {1932-1939 TRADE CASES 
q 55,028], 3 F. Supp. 23; United States v. 
Bendix Home Appliances, supra; cf. United 
States v. Loew's, Inc. [1958 TrapE CASES 
J 68,220], 136 F. Supp. 13. Indeed §§ 4 and 
16 of the Clayton Act, making an adjudica- 
tion of liability in a government antitrust 
suit prima facie evidence of liability in a 
private suit, would seem to be a definitive 
legislative pronouncement that a govern- 
ment suit cannot be preclusive of private 
litigation, even though relating to the same 
subject matter. 


Regarding appellants’ position in the case 
from this aspect, we conclude that they 
were not entitled to intervene as of right. 
See Allen Calculators, Inc., v. National 
Cash Register Co. [1944-1945 TRapE CASES 
1 57,237], 322 U. S. 137, 140-141. 


II. 
(“Class Action” Theory] 


The contention of the appellants that they 
are entitled to intervene because as mem- 
bers of ASCAP they might be bound by 
ASCAP’s representation of their interests 
presents a more difficult question. Their 
claim is that the Society acting through its 
Board of Directors could not adequately 
represent their interests as small publishers, 
whose very claim is that they are caught 
between the practical need to remain in the 
Society and the impossibility of obtaining 
adequate representation on the Board of 
Directors which determines both the weight- 
ing of votes in Board elections and the 
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Fox Publishing Co., Inc.v. U.S. 


distribution of Society revenues. Since the 
Board, which negotiated the present con- 
sent judgment with the United States, 
Tepresents, in the words of the Govern- 
ment’s complaint, the core of the very “un- 
lawful combination and conspiracy” against 
which appellants seek antitrust relief, it is 
hardly doubtful, taking, as we think we 
should, the record before us at face value, 
that ASCAP, acting through its Board, 
cannot in law be deemed adequately to 
represent appellants’ discrete interests as- 
serted against the Board. 


But before the inadequacy of ASCAP’s 
Tepresentation of appellants’ interests in the 
consent decree negotiations can give rise to 
a right of intervention, appellants must 
further demonstrate that they are or may 
be bound by the judgment on the litigation. 
On this score appellants argue that as 
“class” defendants they are bound by the 
consent judgment against ASCAP, an un- 
incorporated association, which was sued 
both as an entity (Fed. Rules Civ. Proc., 
17(b)) and as representing all the Society’s 
members (Fed. Rules Civ. Proc., 23(a)(1)). 
See Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, 148 F. 2d 403. 


In so arguing, appellants, however, face 
this dilemma: the judgment in a class action 
will bind only those members of the class 
whose interests have been adequately repre- 
sented by existing parties to the litigation, 
Hansberry v. Lee, 311 U.S. 32; yet interven- 
tion as of right presupposes that an inter- 
venor’s interests are or may not be so 
represented. Thus appellants’ argument as 
to a divergence of interests between them- 
selves and ASCAP proves too much, for to 
the extent that it is valid, appellants should 
not be considered as members of the same 
class as the present defendants, and there- 
fore are not “bound.” On the other hand, 
if appellants are bound by ASCAP’s repre- 
sentation of the class, it can only be because 
that representation has been adequate, pre- 
cluding any right to intervene. It would 
indeed be strange procedure to declare, on 
one hand, that ASCAP adequately repre- 
sents the interests of the appellants and 
hence that this is properly a class suit, and 
then, on the other hand, to require inter- 
vention in order to insure of this repre- 

4The issue of inadequacy of representation 
could arise on this phase of the case only on 


some showing that ASCAP, which ostensibly 
has the same interests as appellants on this 
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sentation in fact. The cases establishing the 
principle of class suits, Smith v. Swormstedt, 
16 How. 288; Supreme Tribe of Ben Hur 
v, Cauble, 255 U. S. 356; and see Hansberry 
v. Lee, supra, present no such situation and 
require no such result. 


Any doubt that may exist in this case 
is dispelled once it is recognized that the 
Government’s original complaint alleged 
two different types of antitrust violations, 
two different illegal combinations. It is 
doubtless true that appellants, through their 
membership in ASCAP, are or “may be” 
bound by the consent judgment insofar as it 
deals with the external affairs of the Society; 
nor is there any claim on this score that 
ASCAP’s representation was not fully ade- 
quate.* It does not follow from this, how- 
ever, that as to the other alleged antitrust 
violations, which are of an entirely different 
nature, involving the interests of the mem- 
bers inter sese, that the Society itself is a 
valid unitary representative for this purpose 
also, containing as it does the principal fac- 
tions in the internecine dispute. Cf. Owen 
v. Paramount Productions, 41 F. Supp. 557. 
Or, put differently, as to any claims or de- 
fenses which appellants have against the 
Government the representation of ASCAP 
is entirely adequate, and as to any claims 
which they may have against ASCAP there 
is nothing to require appellants to bring 
them into this litigation, simply because 
they are “bound” for other purposes. Cf. 
Fed. Rules Civ. Proc., 13(g). 


Turning to the order of the District 
Court, its remarks that the appellants as 
“members of the defendant Society . . 
surrendered ... (their) right to intervene 
as individuals,” (R. 295) and that they “are 
members of and represented by the Society 
with their consent” are susceptible of two 
interpretations. If the Court was referring 
simply to the assertedly representative 
nature of the suit, its view was no different 
from the appellants’ contention discussed 
above, and the answer to it is also the same. 
The purport of the order, however, appears 
to have been, as the District Court else- 
where intimated, that quite apart from the 
actual divergence of interest and position 
between ASCAP and appellants, the con- 
tractual and associational relation between 


aspect of the litigation, were in fact conducting 


the litigation in bad faith, collusively, or neg- 
ligently. No such contention has been made. 
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the Society and its members, into which 
they were free to enter and from which they 
were free to withdraw, at least so far as the 
law is concerned, both bound appellants as 
privies to this judgment and precluded any 
claim of inadequate representation. With 
respect, we think this begs the question, for 
appellants’ antitrust claim is precisely that, 
on the one hand, they have no practical 
choice but to remain in the Society and, on 
the other, that the dominance of the large 
publishers within the Society restricts the 
competitive opportunities in the industry. 


In sum, there is nothing in the relation- 
ship of appellants to ASCAP to require us 
to subvert here the unquestionably sound 
policy of not permitting private antitrust 
plaintiffs to press their claims against al- 
leged violators in the same suit as the 
Government: there is no claim or defense 
which appellants have against the Govern- 
ment as to which they are not adequately 
represented by ASCAP, and no rule or 
policy requiring them to press their claim 
against ASCAP in this government litigation. 


Ii. 


[Government Decree as Guide in 
Private Suit] 


There are two remaining arguments which 
may be disposed of more briefly. First, it is 
said that the District Court should at least 
have held a hearing in order to determine 
to what extent appellants’ interests diverged 
from those asserted here by ASCAP,. We 
perceive no occasion for such a procedure, 
for we think that the present record already 
shows that as respects the phase of this 
case which relates to the Society’s internal 
affairs, the position which the appellants 
assert in favor of an expanded decree can- 
not be deemed in law to be adequately 
represented by ASCAP or any of the other 
defendants, and hence that the consent 
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judgment in this respect can have no bind- 
ing effect against appellants. 


Second, appellants argue that even should 
they not be legally precluded from bringing 
a private action, nevertheless the very 
existence of the outstanding decree would 
as a matter of comity either preclude fur- 
ther relief or operate to limit the relief 
some future equity court might decree. 
Although there is no reason why such a 
court need consider the present decree as 
anything but a minimum towards insuring 
broader representation and more favorable 
income distribution should a claim for 
further relief be made out, there is con- 
siderable weight to the argument that the 
court will feel constrained as a matter of 
comity at least to build on the foundations 
of the present decree. Cf. United States v. 
Radio Corporation [1932-1939 TRADE CASES 
7 55,028], 3 F. Supp. 23. However, it is 
abundantly clear that this effect is not at 
all the equivalent of being legally bound, 
which is what must be made out before a 
party may intervene as of right. See Credit 
Commutations Corp. v. Umited States, 177 
U. S. 311; Sutphen Estates, Inc., v. United 
States, supra; Cameron v. President and 
Fellows of Harvard College, 157 F. 2d 993; 
Jewell Ridge Coal Corp. v. Local No. 6167, 
3 F. R. D. 251. Indeed appellants’ conten- 
tion on this score is indistinguishable from 
that of any private litigant whose interests 
are involved in government antitrust liti- 
gation. As we have already said, no right 
of intervention as a party plaintiff exists 
in that instance. 

Inasmuch as the appellants are not, nor 
may be, bound by the judgment below in 
the aspects of the case with respect to 
which they sought intervention, their ap- 
plication to intervene as of right was properly 
denied and the appeal is dismissed. 

Mr. Justice CLARK took no part in the 
consideration or decision of this case. 
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Sherman Act 


Consent Decree—Relief—Patent Licensing—Technical Information and Assistance— 
Identical Bids—Pricing.—Two electrical alloy resistance product manufacturers entered 
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into a consent decree in which it was provided that (1) the companies would withdraw 
present price lists and issue new ones, and sell on non-discriminatory terms to all persons 
on the same functional industry level as other customers, with exceptions for items no 
longer offered; (2) make a public dedication or grant royalty-free licenses under specified 
patents which the government charged had been misused, and make licenses available on 
all other patents, including those obtained within 5 years following the effective date 
of the judgment; and (3) give technical information and assistance, at specified maximum 
charges, to actual or potential manufacturers requesting such help during the five years 
after the judgment becomes effective, or during the life of patents as to licensees. Prac- 
tices involving price fixing, territory allocation, and avoidance of competition were pro- 
hibited, as were the exchange of information, holding stock or other interests in other 
manufacturers, or having common “policy” personnel with such manufacturers. The 
decree also provided that, in any enforcement action by the government, a showing by the 
plaintiff of an “appreciable number” (not otherwise defined) of identical bids in excess 
of $50 by a consenting defendant with any other defendant for the sale of electrical 
resistance materials or products would be prima facie evidence of price fixing. 


See Combinations and Conspiracies, Vol. 1, {| 2005.503, 2005.648, 2013; Department of 
Justice Enforcement and Procedure, Vol. 2, f 8301. 


For the plaintiff: George Reycraft and Jay Flocken, Department of Justice. 


For the defendants: Pitney, Hardin & Ward, Newark, N. J., for Driver-Harris Co.; 
Shanley & Fisher, Newark, N. J., for Jelliff Mfg. Co.; Stickel & Stickel, Newark, N. J., 
for Wilbur B. Driver Co.; Milton, McNulty & Augelli, Jersey City, N. J., for Hoskins 
Mfg. Co.; McCarter, English & Studer, Newark, N. J., for Alloy Metal Wire Co. 


Final Judgment 


SmirH, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on December 5, 
1956; the defendants consenting hereto hav- 
ing appeared and filed their answers to such 
complaint, denying the substantive allega- 
tions thereof; and the plaintiff and the 
defendants consenting hereto, by their re- 
spective attorneys, having consented to the 
entry of this Final Judgment herein; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law, and upon con- 
sent of the parties signatory hereto, and the 
Court being advised and having considered 
the matter, it is hereby 


Ordered, adjudged and decreed as 
lows: 


fol- 


I 


This Court has jurisdiction of the sub- 
ject matter of this action and of the parties 
hereto. The complaint states claims upon 
which relief may be granted against the 
defendants consenting hereto, under Sec- 
tions 1 and 2 of the Act of Congress of 
July, 1890, entitled “An act to protect trade 
and commerce against unlawful restraints 
and monopolies,” commonly known as the 
Sherman Act, as amended. 
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II 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean any individual, 
partnership, firm, association, corporation, 
or any other business or legal entity; 

(B) “Resistance materials” shall mean 
(1) electrical resistance materials, and (2) 
materials sold by a defendant (a) having 
a composition substantially similar to elec- 
trical resistance materials, or (b) for thermo- 
couple or sparkplug purposes, and (3) 
tubing, wire, ribbon, strip or rod sold by 
a defendant for heat resistant purposes in 
connection with the flow of electricity; 

(C) “Resistance products” shall mean 
wire, ribbon, strip, rod or tubing made from 
resistance materials; 

(D) “Electrical resistance materials” shall 
mean any alloy or any metallic or other 
element, or any combination of elements 
now or which may be 

(1) produced, processed, sold or received 
by a defendant, which is recognized or 
represented by such defendant as having 
electrical resistance properties (including 
controllable and reproducible electrical re- 
sistivity or temperature co-efficients of re- 
sistance) suitable for electrical resistance 
uses; or 
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(2) manufactured, sold, distributed or re- 
ceived by a defendant for electrical resist- 
ance purposes; or 


(3) known or recognized generally in the 
trade as an electrical resistance material; 


(E) “Electrical resistance products” shall 
mean tubing; wire, ribbon, strip or rod 
made from electrical resistance materials; 


(F) “Manufacturer” shall mean any per- 
son engaged in the manufacture or drawing 
or processing (such as enameling, insulat- 
ing, oxidizing or coiling) of electrical re- 
sistance materials or electrical resistance 
products; 


(G) “Patents” shall mean any, some or 
all claims of patents relating to the manu- 
facture, use or sale of electrical resistance 
materials or electrical resistance products, 
including any divisions, reissues or exten- 
sions of such patents, or applications there- 
for; 

(H) “Subsidiary” shall mean any cor- 
poration controlled by, or more than 50% of 
whose outstanding stock entitled to vote is 
held by one person; 

(1) “Bid” shall mean a bid for furnishing 
electrical resistance materials or electrical 
resistance products pursuant to a formal 
written invitation for a bid made by a 
prospective customer who, the defendant 
knows or has reason to know, has also 
submitted the same request for a bid to 
another person. It shall not include the 
ordinary solicitation of orders by a defend- 
ant from a customer or prospective cus- 
tomer nor the ordinary quotation to a 
customer or prospective customer; 

(J) “Consenting defendant” or “consent- 
ing defendants” shall mean only a defendant 
or defendants which shall have consented 
to the terms of this Final Judgment; 

(K) “Effective date of this Final Judg- 
ment” shall mean the date on which a Final 
Judgment not subject to further appeal is 
entered against the remaining defendants. 


Ill 
[Scope of Judgment—Notice] 


(A) The provisions of this Final Judg- 
ment shall apply solely to any consenting 
defendant, to each of its subsidiaries, suc- 
cessors and assigns, and to each of its 
officers, directors, agents and employees, 
and to all other persons in active concert 
or participation with any consenting de- 
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fendant who shall have received notice of 
this Final Judgment by personal service or 
otherwise. The provisions of this Final 
Judgment shall not apply to acts, contracts, 
agreements, arrangements, understandings, 
plans or programs of foreign subsidiaries 
of any consenting defendant unless such 
acts, contracts, agreements, arrangements, 
understandings, plans or programs concern 
the foreign or domestic commerce of the 
United States. This Final Judgment shall 
not apply to transactions solely between a 
consenting defendant and its subsidiaries 
and the officers, directors, agents and em- 
ployees of either when acting in such 
capacity. 

(B) Each consenting defendant is ordered 
and directed (1) to serve a copy of this 
Final Judgment upon (a) each present and 
future member of its Board of Directors; 
(b) each of its present and future Vice 
Presidents and chief managerial officers 
who are not members of its Board of Di- 
rectors and (c) the present and future chief 
executive officers of each of its subsidiaries 
engaged in the manufacture, processing or 
sale of resistance materials or resistance 
products, and (2) within thirty (30) days 
after the effective date of this Final Judg- 
ment, to file with this Court, and serve upon 
the plaintiff, an affidavit as to the fact and 
manner of its compliance, as to its present 
officers and directors, with this subsection 
(B), setting forth in said affidavit the name, 
position and address of each person upon 
whom a copy of this Final Judgment at 
that time shall have been served as herein 
ordered and directed. 


(C) Each consenting defendant is ordered 
and directed for a period of five (5) years 
after the effective date of this Final Judg- 
ment to furnish, without charge, to any 
person requesting the same, a copy of this 
Final Judgment together with a copy of 
the affidavit required to be filed by subsec- 
tion (B) of Section V hereof. 


IV 


[Price Lists—Customer Selection] 


Each consenting defendant is ordered and 
directed: 


(A) With respect to its domestic and 
Canadian operations, to cancel each of its 
current price lists pertaining to resistance 
materials or resistance products and _ indi- 
vidually to determine new prices in lieu 
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thereof for such materials and products 
then being manufactured or offered for sale 
by the defendant; such new prices to be 
individually determined by each defendant 
on the basis of its own costs and its own 
judgment as to margins of profit and other 
lawful considerations; and after the effective 
date of this Final Judgment to issue new 
price lists containing the prices determined 
in accordance with this subsection (A) and 
to serve upon the plaintiff copies of work 
papers used by it in determining the prices 
contained in such new price lists. New 
price lists covering electrical resistance 
materials and electrical resistance products 
in the form of rod shall be issued and 
served upon plaintiff thirty (30) days after 
the effective date of this Final Judgment. 
New price lists covering resistance materials 
and resistance products other than rod shall 
be issued and served upon plaintiff ninety 
(90) days after the effective date of this 
Final Judgment. Cancellation of said cur- 
rent price lists shall be effective as of the 
date fixed for the issuance of the new price 
lists covering the respective materials and 
products. 


(B) If a consenting defendant has sold 
to or processed for, or hereafter sells to 
or processes for, any person any resistance 
material or resistance product, either di- 
rectly or through regularly designated dis- 
tributors, to sell to or process for, or cause 
such distributors to sell to or process for, 
any other person on the same functional 
industry level as the defendant’s other cus- 
tomers, upon request of such other person 
and upon uniform and non-discriminatory 
prices and other terms and conditions, ex- 
cept as otherwise permitted by way of de- 
fense under the Robinson-Patman Act; and 
such defendant and such distributors shall 
hold themselves out as ready and willing 
so to sell or process; provided, however, 
that in cases of short supply the defendant 
shall make a reasonable allocation among 
its customers, but not to the exclusion of 
new customers. 
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This subsection (B) shall not require a 
defendant (i) to submit any bid, (ii) to 
continue to sell any size or line of material 
or products which it discontinues making, 
or (iti) to sell to a person an electrical 
resistance material or electrical resistance 
product designated by such person as hav- 
ing been made by the defendant for a par- 
ticular customer if (1) such material or 
product has been made by the defendant 
according to specification developed by the 
particular customer without the assistance 
of the defendant and (2) the defendant has 
not during the preceding year made an 
identical or substantially identical material 
or product for any other customer, and 
(3) if such defendant after having made a 
request therefor has not secured the con- 
sent of such customer to make such sales; 


(C) To file with the Assistant Attorney 
General in charge of the Antitrust Division 
within ten (10) days after its execution a 
copy of any contract or agreement relating 
to activities covered by this Final Judgment 
(other than orders, contracts or agreements 
relating to routine sales and purchases and 
which do not create any obligation upon 
either party thereto extending more than 
six months) entered into within a period of 
five (5) years after the effective date of 
this Final Judgment between (i) such de- 
fendant and any other defendant and (ii) 
such defendant and any other manufacturer 
or distributor; 

(D) To retain any and all of its records 
relating to activities covered by this Final 
Judgment for a period of ten (10) years 
from the date of the making thereof except 
that this subsection (D) shall not require 
the retention of routine sales and purchase 
data longer than seven (7) years. 


V 
[Patents] 


(A) To the extent that a consenting de- 
fendant has any interest in the patents listed 
in Appendix A"! to this Final Judgment, 


0) Appendix A 

Patent No. Patent Date Inventor Filing Date 
2,581,420 1/ 8/52 James Mi, Lohré «ois = ieee sis 9/23/49 
2,687, 954 8/31/54 S & ee tee ee er 10/19/51 
2,687,956 8/31/54 s “ OO CCE cana kin eres hae 12/28/51 
Reissue No. 

24,243 12/ 4/56 “s or pacer rinses Dy atepiccan atta gs os 6/29/56 
Reissue No. 

24,242 12/ 4/56 8 Se ee cg es tea GOR eas 6/29/56 
Reissue No. 

24,244 12/ 4/56 es ss Coon IN sR Re aaa eC 6/29/56 
2,587,275 2/26/52 Brancis) ©) Bash sconce orcs eu «i 9/23/49 
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such defendant shall, at its option, dedicate 
such interest to the public within thirty 
(30) days after the effective date of this 
Final Judgment or shall license to any 
applicant any right it may have under such 
patents, without any royalty therefor. If 
such defendant claims it has no interest in 
said patents, it shall file an affidavit to that 
effect at the time of the entry of this Judg- 
ment or within ten (10) days thereafter; 


(B) Each consenting defendant is ordered 
and directed, within sixty (60) days after 
the effective date of this Final Judgment, to 
file with this Court, and serve upon the 
plaintiff, an affidavit showing separately, 
as of the effective date of this Final Judg- 
ment, the number, date of issue (or filing as 
to applications) and name of owner of each 
existing patent (other than those listed in 
Appendix A) required to be licensed under 
this Final Judgment; 


(C) Each of the consenting defendants is 
ordered and directed to grant, to the extent 
of its legal right to do so, to any person 
making written request therefor a non- 
exclusive license for the life of the patent, 
Or patents, to make, have made, use and 
sell electrical resistance materials or elec- 
trical resistamce products under any, some, 
or all of the patents as the applicant may 
request except those covered by subsection 
(A) above, which on the effective date of 
this Final Judgment are owned or con- 
trolled by the defendant, or under which 
it has the right to issue sublicenses, or 
which within five (5) years from the effec- 
tive date of this Final Judgment, are issued 
to, or applied for, or acquired by the de- 
fendant, or under which it obtains sublicens- 
ing rights within such period; 

(D) Each consenting defendant is en- 
joined and restrained from including in any 
license issued pursuant to subsection (C) 
ot this Section V any restriction or limita- 
tion whatsoever except that: 


(1) A reasonable royalty may be charged, 
which royalty shall be uniform and non- 
discriminatory as among licensees procur- 
ing the same rights under the same patents; 


(2) Reasonable provisions may be made 
for periodic reports by the licensee to the 
defendant as to the amount of royalties due 
and inspection of the books and records of 
the licensee by an independent auditor or 
any other person acceptable to both defend- 
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ant and the licensee, who shall report to the 
defendant only the amount of the royalty 
due and payable; 


(3) Reasonable provisions may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or permit 
inspection of his books and records as 
herein provided; 


(4) The license may be made non-trans- 
ferable if the licensee is unwilling to agree 
to notify the defendant of any contemplated 
transfer and must provide that the licensee 


‘may cancel the license at the end of one 


(1) year and thereafter at any time by giv- 
ing to the defendant sixty (60) days’ notice 
in writing; 

(5) The license may require such patent 
markings as may be required by statute; 


(E) Upon receipt of a written request 
for a license under the provisions of sub- 
section (C) hereof, defendant shall advise 
the applicant, in writing, within thirty (30) 
days, of the royalty it deems reasonable for 
the patent or patents to which the application 
pertains. If such applicant and defend- 
ant are unable to agree upon what con- 
stitutes a reasonable royalty within sixty 
(60) days from the date the written appli- 
cation for the license was received by the 
defendant, either the applicant or defendant 
may, upon notice to the plaintiff, apply to 
this Court for the determination of a rea- 
sonable royalty. In any such proceeding 
the burden of proof shall be upon the de- 
fendant to establish the reasonableness of 
any royalty requested. Pending the com- 
pletion of any such negotiations or court 
proceeding, the applicant shall have the 
right to make, have made, use and vend 
under the patent or patents to which his 
application pertains without payment of 
royalty or other compensation, but subject 
to the following provisions: Defendant may, 
upon notice to the plaintiff, apply to this 
Court to fix an interim royalty rate pend- 
ing final determination of what constitutes 
a reasonable royalty. If this Court fixes 
such interim royalty rate, defendant shall 
then issue and the applicant shall accept 
a license providing for the periodic payment 
of royalties at such interim rate from the 
date upon which the applicant requested the 
license. If the applicant fails to accept such 
license or fails to pay the interim royalty in 
accordance therewith, such action may be 
grounds for the rejection or dismissal of his 
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application for a license; in the case of such 
rejection or dismissal, the applicant shall 
pay any royalties found by the Court to be 
due to the defendant. Whether or not an 
interim royalty is fixed by the Court, a final 
Court determination of a reasonable royalty 
shall be applicable to the applicant for a 
license from the date upon which the appli- 
cant requested such license, and, from the 
date of such determination, to any other 
licensee, at its option, then having the same 
rights under the same patents; 


(F) Nothing herein shall prevent any 
applicant from attacking, in the aforesaid 
proceedings or in any other controversy, the 
validity or scope of any of the patents, nor 
shall this Final Judgment be construed as 
imputing any validity or value to any of 
said patents; 


(G) Each consenting defendant is en- 
joined and restrained from (i) granting, 
after the effective date of this Final Judg- 
ment, any license or sublicense under any 
patents to which this Section V shall apply, 
except in accordance with, and pursuant to, 
the terms of this Final Judgment, and (ii) 
taking or accepting after the effective date 
of this Final Judgment, any right, license 
or immunity, under any patent owned or 
controlled by any person other than such 
defendant, which right, license or immunity 
is by its terms, or in fact, exclusive to the 
defendant unless such defendant is also 
granted the right to grant sublicenses to 
others as required by this Final Judgment 
(for the purpose of this subparagraph (ii), 
any right or immunity under a patent shall 
be deemed to be a license subject to the 
provisions of this Section V); 


(H) Each consenting defendant is en- 
joined and restrained from making any 
sale or other disposition of any patent or 
rights in or under patents which deprives it 
of the power or authority to grant the li- 
censes required by this Section V unless the 
purchaser, transferee or assignee shall file 
with this Court, and serve upon the plain- 
tiff, prior to consummation of any such 
transaction, its consent to be bound by the 
applicable provisions of this Section V with 
respect to such patent; 


(1) Each consenting defendant is en- 
joined and restrained from using or attempt- 
ing to use any foreign patent, or any rights 
under any foreign patent, to hinder, restrict, 
limit or prevent any person licensed pur- 
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suant to this Section V from exporting from 
the United States any electrical resistance 
materials or electrical resistance products 
manufactured in the United States pursuant 
to such license; 


(J) Each consenting defendant is en- 
joined and restrained from maintaining, 
instituting or threatening to institute any 
action, counter-claim, set-off, suit or other 
proceeding against any person for use of or 
any act of infringement of any existing 
patent alleged to have occurred prior to the 
effective date of this Final Judgment. 


VI 

[Technical Information and Assistance] 

(A) For five (5) years after the effective 
date of this Final Judgment, each consent- 
ing defendant is ordered and directed, upon 
written request therefor from any actual 
or potential manufacturer within the United 
States or any State, territory or possession 
thereof, to furnish to such applicant copies 
of any technical manuals, books of instruc- 
tions, drawings, specifications, blueprints, 
pamphlets, diagrams or other similar docu- 
ments (other than those supplied to a 
defendant by a customer who has developed 
them for its use without assistance by a 
defendant, and which the customer, upon 
request by the defendant to whom the ap- 
plication has been made, refuses to permit 
to be made available) which the applicant 
desires owned by or subject to the control 
of the defendant on the effective date of 
this Final Judgment, and which documents 
have been used, or prepared for use, by 
the defendant in the manufacture or proc- 
essing of electrical resistance materials or 
electrical resistance products for the purpose 
of (i) melting, rolling, drawing and finish- 
ing, or (ii) drawing and finishing the same, 
or (iii) any of the processes enumerated in 
(i) or (ii) above. For this data the defend- 
ant may charge the applicant a reasonable 
amount but not to exceed, if all data is fur- 
nished (a) $2,000 if the data relates to the 
processes of melting, rolling, drawing, and 
finishing or (b) $1,000 if the data relates 
to the processes of drawing and finishing. 

(B) Each consenting defendant is or- 
dered and directed, upon written request 
of any person licensed under any patent or 
patents pursuant to Section V of this Final 
Judgment, to furnish during the life of the 
patent or patents to such licensee such of 
the defendant’s technical information as the 
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licensee may request as may be necessary 
in order to practice the invention or inven- 
tions of any of the patents licensed by such 
defendant to the licensee, in such licensee’s 
own manufacture or processing of electrical 
resistance materials or electrical resistance 
products. For this information the defend- 
ant may make a reasonable charge which 
shall not be more than the cost to the de- 
fendant of furnishing such information. 


(C) Upon receipt within a reasonable 
time of a written application from any ac- 
tual or potential manufacturer representing 
that the written technical information fur- 
nished to such applicant by the defendant 
pursuant to sub-sections (A) or (B) of this 
Section VI is inadequate or insufficient to 
enable such applicant satisfactorily to prac- 
tice the inventions, or to perform the said 
manufacturing processes for which it sought 
information under said subsections, and 
specifying in reasonable detail the difficulties 
experienced, such defendant is ordered and 
directed to make available to such appli- 
cant, if feasible, such additional written 
information relating to such technical in- 
formation or manufacturing processes as 
may be reasonably necessary to enable the 
applicant to practice the inventions or to 
manufacture under the specific processes, 
and if not feasible or sufficient, to make 
available at reasonable times and for rea- 
sonable periods, and without subjecting de- 
fendant to hardship, technically qualified 
personnel from among its own employees 
for consultation with such applicant at the 
applicant’s place of manufacture regarding 
the said inventions or manufacturing proc- 
esses for which the applicant sought in- 
formation. This subsection (C) shall not 
require a defendant to send any person 
outside of the United States. For this data 
or service the defendant may make a rea- 
sonable charge; provided, however, that if 
such written data were within the control 
of the defendant at the time when defend- 
ant furnished the data under subsections 
(A) or (B) above, no charge for such writ- 
ten data shall be made unless agreeable to 
the applicant or unless defendant shows to 
the satisfaction of the Court that it could 
not reasonably have contemplated that the 
applicant would need such written data. 


(D) Any person entitled and qualified to 
receive the documents under subsection 
(A) of this Section VI, upon written ap- 
plication to a defendant shall be permitted 
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at his own expense and at and for reason- 
able times, to visit the principal plant of 
such defendant performing such operations 
for the purpose of observing and being 
advised as to the methods, processes, ma- 
chines and equipment, in use at or before 
the effective date of this Final Judgment 
and then being used by such defendant in 
the manufacture or processing of electrical 
resistance materials or electrical resistance 
products, if (1) within five years from such 
effective date such person shows to the sat- 


.isfaction of the defendant, or to the satis- 


faction of the plaintiff in the event of failure 
to satisfy the defendant, that he does not 
need or desire information or assistance other- 
wise provided for in this Section VI, or (2) 
such person represents that the information 
or assistance furnished to such applicant by 
the defendant under this Section VI is in- 
adequate or insufficient to enable such appli- 
cant satisfactorily to carry out the manufacture 
or processing for which the applicant ap- 
plied for such information or assistance; 
provided, however, that such visits may be 
further restricted as follows: 


(1) to not more than three officers or 
employees of the applicant at any one time; 


(2) to not more than four such visits 
per year within three years after such per- 
sons first application under this subsection 
relating to the same information. 


For such observations and advice the de- 
fendant may make a reasonable charge 
which, in the case of any person referred 
to in Clause (1) of this subsection shall 
not exceed that permitted under subsection 
(A) above for comparable data and, in the 
case of any person referred to in Clause 
(2) of this subsection shall be based on the 
services and advice given, but not to exceed 
a rate of $150 per day. 


(E) If the applicant and the defendant 
are unable to agree upon what constitutes 
a reasonable charge, the applicant, the de- 
fendant or the plaintiff may apply to this 
Court for a determination of a reasonable 
charge. In any proceedings for a deter- 
mination of a reasonable charge, the burden 
of proof shall be upon the defendant to 
establish the reasonableness of any charge 
requested by the defendant. 


(F) In the event of an application to a 
consenting defendant for know-how under 
this Section VI, except subsection (B), by 
a person, other than a consenting defendant, 
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(a) who is a substantial customer of a con- 
senting defendant for electrical resistance 
materials or electrical resistance products 
and not a competitor of any consenting de- 
fendant with respect thereto, (b) whose 
resources are substantially in excess of those 
of the consenting defendant whose customer 
applies, and (c) who desires to use such 
know-how to manufacture such materials or 
products only for incorporation in products 
sold by it, any consenting defendant may 
apply to this Court within thirty (30) days 
after the application was made, with notice 
to plaintiff and the applicant, for an order 
permitting or requiring rejection of such 
application, which the Court may grant 
upon the defendant’s establishing to the 
satisfaction of the Court that such rejection 
is necessary to prevent substantial injury 
due to the prospective loss of the appli- 
cant as a customer and that such rejection 
would not unduly restrain competition. 

(G) No consenting defendant shall be 
deemed, in connection with the furnishing 
of any of the foregoing pursuant to this 
Final Judgment, to have given any implied 
warranty, representations or guaranty against 
infringement of patents of others by, or any 
warranty of success in connection with, its 
use. 


(H) Every agreement under which tech- 
nical information is furnished pursuant to 
this Section VI shall contain, if the party 
furnishing such information shall so re- 
quest, reasonable provisions requiring the 
recipient of such information and its sub- 
sidiaries to keep such technical information 
confidential and use the same only for their 
own manufacturing and selling operations. 


(1) Each consenting defendant within 
ten (10) days from the effective date of 
this Final Judgment, shall file with the 
Court and with the plaintiff a listing by 
categories of all documents it believes come 
under subsection (A) of this Section VI 
and a separate list, by customer, of all doc- 
uments which it believes come under the 
parenthetical clause in that subsection, and, 
for a period of five (5) years, to furnish a 
copy of such lists to any person upon request. 


VII 


[Pricing Practices—Territories— 
Identical Bids] 


The consenting defendants are jointly and 
severally enjoined and restrained from en- 
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tering into, adhering to, maintaining, fur- 
thering, renewing or claiming any rights 
under, any combination, conspiracy, con- 
tract, agreement, understanding, plan, pro- 
gram, Or common course of action with any 
other person, directly or indirectly, to: 


(A) Establish, fix, determine, maintain 
or adhere to prices, differentials, discounts, 
extras or any other term or element of 
prices, differentials, discounts or extras for 
the manufacture, processing or sale to or for 
third persons, including another defendant, 
of any resistance materials or resistance 
products, either through the device of 
establishing technical standards for such 
materials or such products, or otherwise; 
provided, however, that this subsection (A) 
shall not be construed to prohibit the con- 
senting defendants or any of them from 
participating in a program forthe sole pur- 
pose of establishing voluntary, uniform 
technical standards for resistance materials 
or resistance products. In any proceedings 
brought by the plaintiff to enforce this 
Final Judgment against any consenting de- 
fendant, a showing by plaintiff, to the sat- 
isfaction of the Court of an appreciable 
number of identical bids in excess of $50.00 
by a consenting defendant with any other 
defendant (except where the bids are mini- 
mum charges) for the sale of electrical 
resistance materials or electrical resistance 
products, shall be prima facie evidence of 
price fixing; 

(B) Divide, allocate or apportion terri- 
tories, markets or customers for the manu- 
facture, processing or sale of any electrical 
resistance materials or electrical resistance 
products; 


(C) Refrain from the manufacture, proc- 
essing or sale of electrical resistance mate- 
rials or electrical resistance products or 
refrain from competition with any other 
person in any territory or market in the 
manufacture, processing or sale of any such 
materials or such products; 


(D) Hinder, restrict, limit or prevent any 
other person from manufacturing, processing 
or selling any electrical resistance materials 
or electrical resistance products; 


(E) Limit the purchase or sale of elec- 
trical resistance materials or electrical re- 
sistance products to any particular person 
or group of persons; provided that this 
shall not prevent lawful contracts for pur- 
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chases over reasonable periods to secure 
supplies for such materials or products. 

Nothing in this Section VII shall be 
deemed to prevent a defendant from (i) 
giving a distributor an exclusive territory 
provided the distributor is free to sell in 
any area and to handle electrical resistance 
materials and electrical resistance products 
manufactured by others; (ii) selling its 
business with a one year covenant not to 
compete or (iii) making lawful contracts 
with any person other than an actual or 
potential competitor of a defendant, that 
they will not reveal trade secrets of the 
defendant. 

Vill 
[Exchange of Information—Interlocking 
Interests] f 

Each consenting defendant is enjoined 
and restrained from, directly or indirectly: 

(A) Circulating outside its own organi- 
zation and its own distributors any price 
list or price information relating to the 
manufacture, processing or sale of any elec- 
trical resistance materials or electrical re- 
sistance products in advance of the circulation 
or dissemination of such price list or price 
information to its own customers and to the 
trade generally; 

(B) Permitting any of its officers, di- 
rectors, agents or employees to serve simul- 
taneously as an officer, director, agent or 
employee of any other manufacturer not a 
subsidiary of the defendant; 

(C) Except for the purchase and sale 
of products bought and sold in the normal 
course of business, 

(1) acquiring or holding, directly or in- 
directly, any of the assets or capital stock 
of, or any financial interest in any other 
defendant or any other person which be- 
comes a manufacturer other than a wholly 
owned subsidiary of the consenting defend- 
ant, or acquiring, directly or indirectly, any 
of the assets or capital stock of, or any 
financial interest in any other manufacturer; 

(2) knowingly permitting any of its off- 
cers, directors, or managerial or policy-mak- 
ing agents. or employees to acquire or hold, 
directly or indirectly, any of the assets or 
capital stock of, or any financial interest in, 
any other defendant or any person which 
becomes a manufacturer, or to acquire, di- 
rectly or indirectly, any of the assets or 
capital stock of, or any financial interest in, 
any manufacturer; 
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(D) Hindering, restricting, limiting or 
preventing, or attempting to hinder, restrict, 
limit or prevent any person from serving as 
a dealer or distributor of or for electrical 
resistance materials or electrical resistance 
products manufactured, processed or sold 
by any other person; 

(E) Hindering, restricting, limiting or 
preventing, or attempting to hinder, restrict, 
limit or prevent except for lawful action to 
prevent patent infringement or to protect 
property rights in trade secrets, any other 


‘person from engaging in the manufacture, 


processing or sale of any electrical resistance 
materials or electrical resistance products; 

(F) Entering into, adhering to, maintain- 
ing, furthering, renewing or claiming any 
rights under, any contract, agreement, un- 
derstanding, plan or program with any other 
person, the purpose or effect of which is to 
hinder, restrict, limit or prevent either (i) 
such defendant or (ii) any other person, 
from granting a license or sublicense under 
any patent or patents whether owned or 
controlled by such defendant or such other 
person. This subsection shall not be deemed 
to prohibit the mere assignment of any 
patent or the grant of any exclusive license 
under any patent if such license grants sub- 
licensing rights. 


IX 


(A) Each consenting defendant is or- 
dered and directed: 


(1) to cancel within thirty (30) days 
after the effective date of this Final Judg- 
ment each provision of each contract to 
which it may be a party which is contrary 
to any of the provisions of this Final Judg- 
ment; 

(2) to file with this Court and serve upon 
the plaintiff an affidavit setting forth the 
fact and manner of its compliance with the 
foregoing subsection (1). 

(B) The consenting defendants, and each 
of them, are jointly and severally enjoined 
and restrained from entering into, adhering 
to, maintaining, furthering or claiming any 
rights under any contract, agreement, plan 
or program which is or shall be contrary to 
or inconsistent with any of the provisions 
of this Final Judgment. 


x 
[Supervision] 
(A) For the purpose of securing compli- 
ance with this Final Judgment and for no 
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other purpose, duly authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General, or 
the Assistant Attorney General in charge 
of the Antitrust Division, and on reasonable 
notice to any consenting defendant made 
to its principal office, be permitted, subject 
to any legally recognized privilege: 

(1) access, during the office hours of said 
defendant, to those books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
which relate to any matter contained in this 
Final Judgment; 

(2) subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of any defendant, who may have 
counsel present, regarding any such matters. 


(B) Upon written request of the Attor- 
ney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
said defendant shall submit such reports 
in writing, and under oath or affirmation if 
so requested, with respect to the matters 
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contained in this Final Judgment as may 
from time to time be necessary to the en- 
forcement of this Final Judgment. 


(C) No infermation obtained by the 
means provided in this Section X shall be 
divulged by any representatives of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Executive Branch of the plaintiff except in 
the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final Judg- 
ment or as otherwise required by law. 


XI 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[ 70,032] Hoving Corp. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


No. 343. October 


Term 1960. Docket No. 26664. Decided May 25, 1961. 


Petition for review and to set aside a cease and desist order entered by the Federal 


Trade Commission. 


Fur Labeling Act 


Misbranding—Deceptive Advertising—Muffs Made of Bleached Waste Fur—Descrip- 
tion as “Plate.’—Fur muffs made of waste fur of mink tails, flanks, bellies, etc., were 
misbranded, deceptively advertised and falsely invoiced when labeled only as “Bleached 
White Mink Plate” and the invoice given the customer did not state that the fur had 
been bleached. The fact that the term “plate” meant “waste fur’ in the trade did not 
satisfy the requirement of disclosure to retail purchasers. 


See Labeling—Fur, Vol. 2, { 6625.75, 6632.67. 


Enforcement by FTC—Proof—Single Purchase as Evidence—“Trivial” Violations.— 
Although FTC investigators purchased only one mislabeled muff, the “uniformly mis- 
leading advertising—and the invoicing violations—on that item support the inference that 
many of the waste fur mink muffs and sets were sold similarly mislabeled.” Also, the 
number of violations should not be the sole determinant; here, the nature of the violation 
offset the proof of repeated violations which occurred in other cases. And while a number 
of the violations charged may have been “minor” or “trivial,” as described by respondent, 
their numbers support the inference that respondent had been “rather lax” in conforming 
to the requirements of the Act. Under the circumstances, the court refused to modify 
the broad cease and desist order which, in general terms, prohibited violations by reference 
to all transactions within specified sections of the law. 


See Labeling—Fur, Vol. 2, J 6645.70. 
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FTC Procedure—Amendment of Complaint—Allowance of Collateral Certification 
in Lieu of Interlocutory Appeal.—In the absence of a showing of unfairness or prejudice, 
the court refused to reject the Federal Trade Commission’s determination that collateral 
certification procedure could properly be used to permit amendment of a complaint to 
include allegations of additional violations where Commission counsel had failed to take 
a timely interlocutory appeal from the Hearing Examiner’s denial of a motion to amend. 


See FTC Enforcement and Procedure, Vol. 2, f 8611.03. 


Validity of Regulations—Failure to Include Statement of Basis and Purpose—Less- 
Than-$5-Exemption.—The “purely technical flaw” of failing to include within the fur 
labeling rules and regulations themselves, the “concise general statement” of basis and 
purpose required under the Administrative Procedure Act was not sufficient to invalidate 
that portion of the regulations providing for the less-than-$5-exemption, since there had 


been adequate hearings and the Act itself made their basis and purpose apparent. 


See Labeling—Fur, Vol. 2, | 6749. 


. 


For the petitioner: Stanley J. Moss, with Mnuchin & Smith and Harry K. Smith 


on brief, all of New York, N. Y. 


For the respondent: Thomas F. Howder, Attorney for Federal Trade Commission, 
with Pgad B. Morehouse, Acting General Counsel, Alan B. Hobbes, Asst. General 
Counsel, and Jno. W. Carter, Jr., Attorney, Federal Trade Commission, on brief. 


Affirming Federal Trade Commission cease and desist order in Dkt. 7195. 


Before WATERMAN, Moore and Situ, Circuit Judges. 


SmirH, Circuit Judge [In full text]: 
Hoving Corporation is a large scale, high 
volume retailer of women’s wearing apparel 
and accessories; it trades under the name 
“Bonwit Teller” in New York, Chicago, 
Cleveland and other large cities. In August 
of 1958 a complaint was filed against it 
charging violations of the branding, invoic- 
ing and advertising sections of the Fur 
Products Labeling Act, 15 U. S. C. § 69. 
Counsel for the Commission later moved to 
amend the complaint to add further alleged 
violations (both prior and subsequent to the 
date of the original coniplaint); the Hearing. 
Examiner denied the motion. Although 
counsel for respondent failed to appeal that 


ruling within the prescribed period, they 
later obtained leave from the full Commis- 
sion to amend the complaint through a col- 
lateral certification proceeding. 


After a full hearing, the Examiner found 
that petitioner had committed numerous 
violations of the Act. On appeal, the Com- 
mission adopted his findings and ordered 
petitioner to cease and desist from (1) mis- 
branding furs as to all particulars enumer- 
ated in § 4(2) of the Act, 15 U. S. C. § 69b 
(2);* (2) falsely or deceptively invoicing 
fur products as to the information covered 
by §5(b)(1) of the Act, 15 U. S. C. § 69c 
(b);* and (3) falsely and deceptively adver- 


1 “Sec. 4. For the purposes of this Act, a fur 
product shall be considered to be misbranded— 
2 * * 


**(2) if there is not affixed to the fur product 
a label showing in words and figures plainly 
legible— 

“(A) the name or names (as set forth in the 
Fur Products Name Guide) of the animal or 
animals that produced the fur, and such qualify- 
ing statement as may be required pursuant to 
section 7(c) of this Act; 

“‘(B) that the fur product contains or is com- 
posed of used fur, when such is the fact; 

“(C) that the fur product contains or is 
composed of bleached, dyed, or otherwise artifi- 
cially colored fur, when such is the fact; 

“(D) that the fur product is composed in 
whole or in substantial part of paws, tails, 
bellies, or waste fur, when such is the fact; 

“(E) the name, or other identification issued 
and registered by the Commission, of one or 
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more of the persons who manufacture such fur 
product for introduction into commerce, intro- 
duce it into commerce, sell it in commerce, 
advertise or offer it for sale in commerce, or 
transport or distribute it in commerce; 


“(F) the name of the country of origin of 
any imported furs used in the fur product;’’ 
65 Stat. 177, 15 U. S. C. § 69b. 


2 “Sec. 5(b). For the purposes of this Act, a 
fur product or fur shall be considered to be 
falsely or deceptively invoiced— 


“(1) if such fur product or fur is not invoiced 
to show— 


““(A). the name or names (as set forth in the 
Fur Products Name Guide) of the animal or 
animals that produced the fur, and such qualify- 
ing statements as may be required pursuant to 
section 7(c) of this Act; 

‘““(B) that the fur product contains or is com- 
posed of used fur, when such is the fact; 
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tising in violation of five specific require- 
ments of § 5(a), 15 U. S. C. § 69c(a)? 


Petitioner here claims that the Commis- 
sion erred in permitting a collateral attack 
on the Examiner’s denial of the motion to 
amend the complaint. Further, that Hoving 
was wrongfully denied an exemption, pur- 
suant to Rule 39, 16 C. F. R. § 301.39,4 from 
compliance with the requirements of the 
Act. Alternatively, it asserts the invalidity 
of “that portion of the rule” limiting the 
scope of the exemption because the Com- 
mission, in promulgating the rules, failed 
to include a “concise general statement” of 
the basis and purpose of the regulations. 
Finally, Hoving urges that the evidence in 
the case does not support such a broad 
cease and desist order. 


[Labeling and Advertising—<Plate” 
as Disclosure] 


Evidence was submitted before the Com- 
mission showing violations of all three gen- 
eral categories of the Act—misbranding, 
false invoicing and deceptive advertising. 
One group of violations cutting across all 
categories concerned the marketing of 
bleached white mink muffs and mink “sets” 
(muff, hat and ascot choker). The fur 
pieces were made from waste fur of mink 
tails, flanks, bellies, etc—and Bonwit Teller 
nowhere informed its customers of that 


“(C) that the fur product contains or is com- 
posed of bleached, dyed, or otherwise artifi- 
cially colored fur, when such is the fact; 

“(D) that the fur product is composed in 
whole or in substantial part of paws, tails, 
bellies, or waste fur, when such is the fact; 

“(E) the name and address of the person 
issuing such invoice; 

“(F) the name of the country of origin of 
any imported furs or those contained in a fur 
product;’’ 65 Stat. 178, 15 U. S. C. § 69c(b). 

3 “Sec, 5(a). For the purposes of this Act, a 
fur product or fur shall be considered to be 
falsely or deceptively advertised if any adver- 
tisement, representation, public announcement, 
or notice which is intended to aid, promote, or 
assist directly or indirectly in the sale or offer- 
ing for sale of such fur product or fur— 

“(1) does not show the name or names (as 
set forth in the Fur Products Name Guide) of 
the animal or animals that produced the fur, 
and such qualifying statement as may be re- 
quired pursuant to section 7(c) of this Act; 

““(2) does not show that the fur is used or 
that the fur product contains used fur, when 
such is the fact; 

““(3) does not show that the fur product or 
fur is bleached, dyed, or otherwise artificially 
colored fur when such is the fact; 2 

“(4) does not show that the fur product is 
composed in whole or in substantial part of 
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fact.» On the invoice, the only document 
likely to be retained by the customer, the 
petitioner failed to inform the buyer that 
the fur had been bleached. Hoving argues 
that the broad order surely cannot be sup- 
ported by only one proven instance of 
misbranding of a mink muff. Although 
Commission investigators actually bought 
only one muff, the uniformly misleading 
advertising—and the invoicing violations— 
on that item support the inference that 
many of the waste fur mink muffs and 
sets were sold similarly mislabeled. 


[Scope of Order—Nature and 
Number of Violations] 


The greatest number of violations shown 
were in petitioner’s advertising copy. Most 
of those involved the failure to use prop- 
erly the Fur Products Name Guide, - 16 
C. F. R. § 301.0, or to identify the country 
of origin of the fur producing animal. 
Petitioner’s principal argument is that the 
majority of violations were “technical” and 
“trivial” ones and that the Commission abused 
its discretion in the breadth of its order. 


Administrative agencies have great dis- 
cretion in framing their orders and are 
empowered to enjoin related unlawful acts 
which may occur in the future; there must 
merely be a reasonable relationship between 
the facts found and the breadth of the order 


paws, tails, bellies, or waste fur, when such 
is the fact; 

““(5) contains the name or names of any ani- 
mal or animals other than the name or names 
specified in paragraph (1) of this subsection, 
or contains any form of misrepresentation or 
deception, directly or by implication, with 
respect to such fur product or fur; 

“‘(6) does not show the name of the country 
of origin of any imported furs or those con- 
tained in a fur product.’’ 65 Stat. 178, 15 
U.S. C. § 69c(a). 

+16 C. F. R. § 301.39. ‘‘(a) Where the cost of 
any manufactured fur or furs contained in a 
fur product, exclusive of any costs incident to 
its incorporation therein, does not exceed five 
dollars ($5.00), or where a manufacturer’s 
selling price of a fur product does not exceed 
five dollars ($5.00), and no express or implied 
representation is made concerning the fur con- 
tained in such product * * * the fur product 
shall be exempt from the requirements of the 
act and regualtions: * * *”’ 

5 The muff was labeled a ‘‘Bleached White 
Mink Plate.’’ Petitioner offered proof that ‘‘in 
the trade’’ ‘‘plate’’ was synonymous with waste 
fur from tails, bellies and flanks. The Com- 
mission properly held that such labeling did not 
discharge the duty of disclosure imposed by the 
Act, designed as it was for the protection of 


the retail purchaser. 
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issued. Federal Trade Commission v. Mandel 
Brothers, Inc. [1959 Trape Cases { 69,342], 
359 U. S. 385 (1959); National Labor Rela- 
tions Board v. Express Publishing Co., 312 
U. S. 426, 436 (1941). The court, at first 
glance, might be tempted to agree with 
petitioner that some of the violations found 
below are trivial ones not deserving of 
overly broad prophylactic relief. It is diffi- 
cult to imagine an area of expert and tech- 
nical competence, however, where it would 
be less seemly for this court to second 
guess an administrative tribunal concerning 
the seriousness of offenses. 


Although petitioner urges upon us the 
Supreme Court’s apparent reliance on a 
numerically impressive list of offenses while 
affirming a broad injunctive order in F. T. C. 
v. Mandel, supra, fn. 8 at 393, we do not 
think the number of violations proved in 
every case should be the sole determinant.° 
The failure to inform the public of the use 
of waste furs in its labeling, invoicing and 
advertising is probably a more serious 
breach of the Act than any of those found 
in Mandel. The more than a dozen viola- 
tions characterized as minor by petitioner 
support the inference that Hoving has been 
generally rather lax in conforming to the 
requirements of the Act. If the courts 
were to stare indiscriminately whittling 
away at the “sentences” of administrative 
agencies, they would soon be inundated 
with such requests. We cannot in each 
case substitute our judgment for that of the 
Federal Trade Commission; the facts of the 
instant case do not present the clear abuse 
of discretion necessary to warrant modifi- 
cation of the administrative order. 


[Amendment of Complaint] 


There is nothing in petitioner’s first three 
points. Hoving was adequately put on 
notice as to the charges against it in the 
proceedings below. The Commission found 
that the amended complaint was a proper 
question for the certification procedure; 
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minus a showing of unfairness or prejudice, 
this court will not dictate to the Federal 
administrative bodies concerning minor pro- 
cedural technicalities. 


[Validity of Regulations] 


The Commission, in making rules for the 
Fur Products Labeling Act, followed the 
procedures of Section 4 of the Administra- 
tive Procedure Act, 5 U. S. C. § 1003. 
Notice of public hearing on the proposed 
regulations was published in the Federal. 


‘Register on May 3, 1952, 17 Fed. Reg. 4121 


(1952). Interested parties were heard both 
orally and through submission of written 
material; among the subjects discussed was 
the exemption here in question. Regula- 
tions so promulgated will not be declared 
void’ merely because of a purely technical 
flaw in failing to include within the Rules 
themselves a “concise general statement” of 
basis and purpose, 5 U. S. C. §1003(b); 
Courtaulds (Alabama) Inc. v. Kintner [1960 
TRADE CASES J 69,636], 182 F. Supp. 207, 
212 (D. D. C. 1960). Both the basis and 
purpose are obvious from the specific goy- 
erning legislation and the entire trade was 
fairly apprised of them by the procedure 
followed. 


The manufacturer’s price of the furs con- 
tained in the mink muffs in issue here was 
less than $5.00. Petitioner claims that 
therefore it was entitled to the Rule 39 
exemption from the disclosure requirements 
of the Act. The Commission held however 
that the exemption was inapplicable because 
Hoving had made “representations” con- 
cerning the furs, supra fn. 4. Petitioner 
urges that representations should be inter- 
preted as misrepresentations, of which it 
asserts its innocence. We think that the 
Commission was correct in its interpreta- 
tion. The exemption may have been in- 
tended to allow fur accessories, collars, 
sleeves, etc., to avoid the full disclosure 
requirements of the Act—if the accessories 


ee EEE Ee eee 


6 Such a numerical standard would in all prob- 
ability seriously hamper the agency in its func- 
tion of protecting the virtually defenseless 
modern consumer. See Gibney, The Operators, 
Chapter 2 (1960). If the Commission, to justify 
a broad order, had to obtain direct evidence 
of large numbers of labeling and invoicing vio- 
lations, the strain on the always somewhat 
inadequate investigatory arm of the agency 
would be increased tremendously. It is prob- 
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ably significant in this regard that direct evi- 
dence of numerous advertising violations, easily 
and cheaply obtainable, was produced. 

* Petitioner rather strangely contends that 
only the limitation on the exemption is void. If 
proper rule making procedures had not been 
followed, all of the rules would be nullified, 


including the exemption upon which petitioner 
Telies. 
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were made up of cheap fur and marketed 
without any separate representations as to 
the fur. Even if such an interpretation 
were erroneous, certainly the advertising 
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and sale of a “mink muff” without effective 
notice that it was made of waste fur quali- 
fles as a mtsrepresentation. 


Affirmed. 


‘[{] 70,033], Mead Johnson & Co. v. Workers Drug Stores No. 2, Inc. 


In the New York Supreme Court, New York County, Special Term, Part 1. 145 
N. Y. L. J., No. 96, page 14. Dated May 18, 1961. 


New York Fair Trade Act 


Enforcement—Punishment for Contempt—Violation by New Business with Same 
Personnel.—Organization of a new corporation, with the same personnel and just two 
doors from the predecessor, was not a defense to a motion to punish for violation of an 
injunction against sales below fair trade prices. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3380.34. 


GoLp, Justice [In full text]: Motion to 
punish defendant for contempt for violation 
of the injunctive provisions of a previous 
order of this court is granted. The defend- 
ant was previously enjoined from price- 
cutting of plaintiff's products. Thereafter, 
defendant corporation discontinued its busi- 
ness and is in the process of dissolution. 
Nevertheless, for all intents and purposes, 
defendant and its officers and employees 
continued in business by organizing a new 
corporation, with its place of business just 
two doors away from that of the prior 


concern. The new corporation was admit- 
tedly the successor in interest to the old. 
The same persons are officers of both. A 
defendant may: not so lightly subvert the 
rights of a party and the dignity of this 
court. Subterfuge may not be substituted 
for compliance. Nor is the court convinced 
that a certified copy of the judgment was 
not properly served. The defendant is ad- 
judged to be in contempt and fined the sum 
of $250, together with the sum of $250 for 
plaintiff's expenses and attorney’s fees. 
Settle order. 


[fT 70,034] Raul International Corp. v. Nu-Era Gear Corp. 
In the United States District Court for the Southern District of New York. Civ. 


135-59. Filed May 24, 1961. 


Clayton Act 


Venue—Transacting Business—Solicitation and Sales Through Independent Repre- 
sentative—Even though defendant corporation had no office, personnel, or property in the 
district, and customers there were solicited only through two independent representatives 
with orders accepted at its home office, invoices and correspondence indicated that the 
number and volume of shipments to customers in the district was substantial. This is 
sufficient to satisfy the venue requirements in Sec. 12 of the Clayton Act. “Transacts busi- 
ness” is broader, and requires fewer local contacts, than “doing business” or “found.” 


See Private Enforcement and Procedure, Vol. 2, J 9008.200. 


Service of Process—Where Corporation Is Found—Service on Agent—Sales Repre- 
sentative With Phone Listing.— Although the question was a “close one,” service of process 
on a sales representative who had placed the defendant’s name in the telephone book and 
the building directory where he had his office, together with the substantial and continuous 
sales to customers in the district, were sufficient to justify service in the district. Also, 
the sales representative was a proper person to receive service, although not a “managing 
or general agent” in the narrow sense. Whether tested by New York law or the Federal 
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Rules of Civil Procedure, the 
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: aie ° ‘ ” 
“intent” of a provision for service on an agent “must be 


that when the corporation’s activities are sufficient to justify service in the district, service 
may be made on the highest ranking person in charge of those operations within the district. 


See Private Enforcement and Procedure, Vol. 2, {| 9008.350. 
For the plaintiff: Alfert & Schwartz, New York, N. Y. 
For the defendant: Greenbaum, Wolf & Ernst, New York, N. Y. 


Memorandum 


EpELsTEIN, District Judge [In full text]: 
Defendant has moved to dismiss the action 
on the ground of improper venue and to 
quash the service of process. The complaint 
alleges a violation of the Robinson-~Patman 
Act, 49 Stat. 1526, 15 U. S. C. § 13, and the 
Sherman Act, 26 Stat. 209, as amended 
15 U. S. C. §§1-7. Plaintiff alleges that 
it has been damaged in its business and 
property by reason of alleged price discrimi- 
nation and an alleged conspiracy between 
defendant and its distributors. Plaintiff 
prays for an injunction and treble damages. 


Defendant’s motion raises three issues: 
(1) Is the Southern District of New York 
the proper venue for trial of this suit? 
(2) Is the defendant amenable to service 
of process within this district? (3) Was 
service of the summons and complaint made 
on a proper person? The relevant facts as 
they bear on these issues are as follows: 


Plaintiff is a New York corporation, en- 
gaged in the business of buying and selling 
automobile parts. Defendant was a Michi- 
gan. corporation with its principal place of 
business in Rochester, Michigan. Since the 
commencement of suit, defendant has been 
consolidated with several other corporations 
to form the Nu-Era Corporation, a Michigan 
corporation. Defendant is not qualified to 
do business in New York, conducted no 
manufacturing activities in New York, owned 
no real or personal property in New York, 
had no bank account and borrowed no 
money: from sources inside New York, and 
kept no business or corporate records in 
New York. No resident of New York ever 
was an Officer, director, or stockholder of 
defendant. No directors or stockholders 
meetings have ever been held in New York. 
Defendant has not filed any tax returns or 
paid any taxes in or for the State of New 
York. Defendant sold automotive products 
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to domestic customers in the State of New 
York through an exclusive manufacturer’s 
representative located in New York. Simi- 
larly, export sales were handled by another 
exclusive representative, one Bernard Neiden- 


. berg, who represented at least one other 


manufacturer, Defendant’s customers are 
solicited by these sales representatives. 
Orders are: forwarded through the repre- 
sentatives or directly by the customer to 
defendant in Michigan. All orders are sub- 
ject to approval and acceptance in Michigan, 
and shipments are made f.o.b. Michigan. 
Plaintiff and defendant have had business 
dealings since 1954, encompassing at least 
one hundred different transactions. Records 
submitted with the motion papers indicate 
that these dealings have been substantial. 

Neidenberg acted as defendant’s sales rep- 
resentative. His compensation consisted of 
commissions on goods shipped to his terri- 
tory, whether solicited by him or not. No 
social security, withholding taxes or disability 
benefits were withheld from payments to 
Neidenberg. No control was exercised over 
the time or manner in which Neidenberg 
conducted his business and he was not re- 
imbursed for expenses. Neidenberg is not 
an officer, director, or shareholder of defend- 
ant. However, Neidenberg caused defendant 
to be listed in the New York telephone book 
at his address and caused a listing of de- 
fendant in the directory of his building. 
Defendant’s invoices sent to plaintiff contain 
the initials “B. N.” under the heading 
“Salesman.” 


Venue 


In cases under the antitrust laws where 
the defendant is a corporation, venue is 
determined by §12 of the Clayton Act, 
which provides as follows: 


Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
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district whereof it is an inhabitant, but also 
in any district wherein it may be found 
or transacts business; and all process in 
such cases may be served in the district 
of which it is an inhabitant, or wherever 
it may be found. 


Defendant urges that “transacting business” 
1S synonomous with the “doing business” test 
applied to determine whether a corporation 
is amenable to process. The “doing busi- 
ness” test, however, is one of jurisdiction, 
while “transacts business” is a measure of 
venue. The “doing business” decisions cited 
by defendant are thus not conclusive on the 
question of venue. See Naifeh v. Ronson 
Art Metal Works, Inc. [1953 Trape CAsEs 
7 67,465], 111 F. Supp. 491, 493 (W. D. 
Okla. 1953). “From the beginning it has 
been held that the transacting business test 
can be met by fewer local contacts than 
the doing business test requires.” Note, 
56 Colum. L. Rev. 394, 416 (1956); Abrams 
v. Bendix Home Appliances, Inc. [1950-1951 
Trape Cases {f 62,792], 96 F. Supp. 3, 5 
(S. D. N. Y. 1951). In Eastman Kodak Co. 
v. Southern Photo Materials Co., 273 U. S. 
359 (1927), the Supreme Court gave “trans- 
acting business” a broader meaning than 
the concept of carrying on business de- 
noted by “found” under the prior law. 
“TA] corporation is engaged in transacting 
business in a district ... if in fact, in the 
ordinary and usual sense, it ‘transacts busi- 
ness’ therein of any substantial character.” 


273..U,,S., at,373. 


“In other words, for venue purposes, the 
Court sloughed off the highly technical 
distinctions theretofore glossed upon ‘found’ 
for filling that term with particularized 
meaning, or emptying it, under the trans- 
lation of ‘carrying on business.’ In their 
stead it substituted the practical and 
broader business conception of engaging 
in any substantial business operations. 
... Refinements such as previously were 
made under the ‘mere solicitation’ and 
‘solicitation plus’ criteria, . . . were no 
longer determinative. The practical, every- 
day business or commercial concept of 
doing or carrying on business ‘of any 
substantial character’ became the test of 
venue.” United States v. Scophony Corp. 
[1948-1949 TrapeE Cases [62,238], 333 
U. S. 795, 807 (1948). 


Under the test as outlined, defendant 
transacted business in New York. “Ship- 
ment of goods to points within the district, 
coupled with solicitation of orders therein, 
activities which defendant concededly en- 
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gaged in .. ., have been held sufficient to 
meet the ‘transacting business’ test of sec- 
tion 12. See Eastman Kodak Co. v. Southern 
Photo Materials Co., supra.” Gem Corrugated 
Box Corp. v. Mead Corp. [1960 Trape Cases 
f 69,856], 189 F. Supp. 584, 586 (S. D. N.Y. 
1960). And the correspondence, invoices 
and other records submitted by defendant 
certainly show that in the ordinary and 
practical commercial sense, the degree of 
business transacted was of a substantial 
character. Thus, venue is properly laid in 
the Southern District of New York, pur- 
suant to § 12 of the Clayton Act. 


Service of Process and In Personam 
Jurisdiction 


When venue is properly chosen, the serv- 
ice of process is not subject to the con- 
ventional territorial limitations set forth in 
Rule 4, F. R. C. P. Section 12 of the Clay- 
ton Act permits extraterritorial service of 
process upon a corporate defendant in any 
“district of which it is an inhabitant or 
wherever it may be found.” “[F]or pur- 
poses of liability to service the section 
merely carried forward the pre-existing 
law, so that in some situations service in 
a district would not be valid, even though 
venue were clearly established under §12.” 
United States v. Scophony Corp., supra, at 
809. Generally, service in the home district 
of a defendant presents no serious problem, 
it being at most a slight inconvenience and 
additional expense. Had plaintiff caused 
process to be served upon defendant in 
Michigan there would be no question of its 
validity. Why plaintiff chose to attempt to 
effect service in the Southern District of 
New York is a mystery whose solution is 
known only to it. Since defendant is not 
an “inhabitant” of this district, the inquiry 
must be whether defendant is “found” here. 


The word “found” has been interpreted 
to require the same activities as the “doing 
business” test. See, e. g., Umted States v. 
Scophony Corp., supra at 809; Eastman Kodak 
Co. v. Southern Photo Materials Co., supra 
at 317; Lawlor v. National Screen Service 
Corp. {1950-1951 TrapE Cases ff 62,603], 10 
F. R. D. 123, 124 (E. D. Pa. 1950). In 
International Shoe Co. v. Washington, 326 
U. S. 310 (1945), the Supreme Court dis- 
carded as outmoded the conceptual notions 
of consent and presence as the test of cor- 
porate amenability to suit in a particular 
forum. The new standard was to be whether 
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Raul Internatl. Corp. v. Nu-Era Gear Corp. 


the corporation had certain minimum con- 
tacts with the forum such that maintenance 
of the suit would not offend traditional con- 
cepts of fair play and substantial justice. 
The furthest reach of the doctrine is enun- 
ciated in McGee v. International Life Ins. 
Co., 355 U. S. 220 (1957). 


Defendant urges that it did no more than 
solicit business in this district and that the 
contacts here are insufficient to justify a 
finding that it is “doing business” in this 
district. “It seems to be agreed that solici- 
tation of business alone is not enough to 
constitute presence in the state. * * * Yet 
comparatively little more is required where 
the business is substantial and continuous. 
[citing cases].” Jaftex Corp. v. Randolph 
Mills, Inc., 282 F. 2d 508, 510 (1960); see 
Pape Television Co. v. Associated Artists Pro- 
duction Corp. [1960 Trapve Cases { 69,703], 
277 F. 2d 750 (5th Cir. 1960), amended on 
other grounds, [1960 TrapE Caszs { 69,757], 
279 F. 2d 217 (5th Cir. 1960). Here, de- 
fendant solicited orders from plaintiff and 
others through a sales representative. It 
was listed in the telephone directory at the 
representative's office address and in the 
building directory. Although the listings 
were made by Neidenberg at his expense 
and for his convenience, defendant knew of 
their existence and did nothing to disavow 
them. Defendant thus acquiesced in having 
itself held out as having an office in New 
York with which prospective customers 
might communicate. At least one adver- 
tisement was placed in a trade paper in 
the name of Nu-Era Overseas Corporation 
giving Neidenberg’s address as its New 
York office. Defendant contends, however, 
that this is not a significant factor, since 
the corporation was organized pursuant to 
a plan to use the name for export ship- 
ments, but that it was never activated and 
did no business. But it is significant that 
this newly organized entity for export ship- 
ments was to be listed at Neidenberg’s 
address. And when the plan failed to come 
to fruition, defendant continued to conduct 
its export sales directly through Neiden- 
berg, as it had done before. Moreover, 
defendant’s business in this district was 
substantial and continuous and the claim 
asserted in this action appears to have 
arisen out of transactions relating to this 
forum. 


The question of whether defendant is 
found within this district so as to be amen- 


| 70,034 


able to service of process is a close one. 
But the interests of justice would not be 
served by a finding that defendant was not 
amenable to suit here. The activities of 
defendant in this district were of such a 
character that it would not offend the tra- 
ditional concepts of fair play and substan- 
tial justice to require that it defend this 
suit here. See Kamen Soap Products Co. v. 
Struthers Wells Corp., 159 F. Supp. 706, 710 
(S. D. N. Y. 1958). The comparatively little 
more than mere solicitation which is re- 
quired to make the corporation amenable 


to suit in this district is present. 


Service on a Proper Person 


Defendant’ further urges that service of 
the summons and complaint must be quashed 
for service was made upon Neidenberg 
who is not defendant’s general or manag- 
ing agent for the service of process. Rule 
4(d)(3), F. R .C. P. provides that service 
shall be made 


“Upon a domestic or foreign corpo- 
ration ... by delivering a copy of the 
summons and of the complaint to an offi- 
cer, a managing or general agent, or to 
any other agent authorized by appoint- 
ment or by law to receive service of 
PEOCESS:-2 «> | 


The narrow and technical definition of 
“managing or general agent” urged by 
defendant cannot be accepted. “Where 
practice regulations permit service upon a 
foreign corporation by delivery of the sum- 
mons to an agent, whether described as a 
‘managing agent,’ as in section 229(3) of 
the New York Civil Practice Act, or as a 
‘managing or general agent,’ as in Rule 4 
(d)(3) of the Federal Rules of Civil pro- 
cedure, the intent must be that, in any 
case where the operations of the corpora- 
tion within the jurisdiction are sufficiently 
extensive to make it amenable to service 
there, delivery of the summons to the high- 
est ranking person who is in charge of 
those operations within the state will be 
effective.” Den Heijher v. Erie R. R. Co., 
171 F. Supp. 174, 176 (S. D. N. Y. 1959); 
Lone Star Package Car Co. v. Baltimore & 
Oho .R.Co., 212, ES 2d 479 52e(5 thy Gir: 
1954). Defendant’s business activities with- 
in the jurisdiction were carried on through 
Neidenberg and the other manufacturer’s 
representative handling domestic sales, both 
apparently of equal rank. Their activities in 
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the state were not sporadic or casual, but 
permanent and continuous. “It having been 
determined that defendant is within the juris- 
diction of this court because of the activi- 
ties carried on by [Neidenberg], service on 
[Neidenberg], as its managing agent, is 
sufficient for the purpose of this action. 
Bomze v. Nardis Sportswear, Inc., 2 Cir. 165 
F, 2d 33.” Nugey v. Paul-Lewis Laboratories, 
Inc., 132 F. Supp. 448, 450 (S. D. N. Y, 
1955). 
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Since defendant transacts business in the 
Southern District of New York, venue is 
properly laid in this district. Although the 
simpler and more prudent course would 
have been for plaintiff to serve defendant 
in Michigan, service of process in this dis- 
trict is nonetheless effective. And service 
upon Neidenberg gives this court in per- 
sonam jurisdiction over defendant. Accord- 
ingly, the motion to dismiss and to quash 
service is denied. 


[f] 70,035] United States v. Foster-Wheeler Corp. (C. H. Wheeler Manufacturing Co.) 
In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 28,229. Filed May 22, 1961. 


Case No. 1551 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Consent Decree—Price Fixing and Discrimination—Allocation of Markets—Bidding.— 
A manufacturer of steam surface condensers is prohibited by a consent decree from prac- 
tices involving price fixing, price cutting, discriminatory pricing, allocation of markets or 
customers, disclosing or exchanging information as to prices, or refusing to sell to certain 
manufacturers if the equipment is available to others. Also, the company must within 
1 year review its price lists and redetermine prices and announce them, and must itemize 
information concerning condensers included in a bid. Exceptions are made for good faith 
joint bids on jobs including condensers, and for sales or purchases of condensers so long 


as bidding freedom of each party is maintained. 
See Combinations and Conspiracies, Vol. 1, J 2005.503; Department of Justice En- 


forcement and Procedure, Vol. 2, f 8301. 


For the plaintiff: Lee Loevinger, Assistant Attorney General, Wm. D. Kilgore, Jr., 
Baddia J. Rashid, Donaid G. Balthis, John H. Hughes, and Wharey IM. Freeze, Attorneys, 


Department of Justice. 


For the defendant: John R. Bullock, Taft. Stettinius & Hollister, and Charles I. 
Thompson, Jr., Ballard, Spahr, Andrews & Ingersoll, for C. H. Wheeler Mfg. Co. 


Final Judgment 

Janey, Chief Judge [Jn full text]: Plaintiff, 
United States of America, having filed its 
complaint herein on June 29, 1960, and the 
plaintiff and the defendant C. H. Wheeler 
Manufacturing Company by their respective 
attorneys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without this Final Judgment con- 
stituting evidence or an admission by any 
party signatory hereto with respect to any 
such issue, 

Now, therefore, before the taking of any 
testimony, and without trial or adjudication 
of any. issue of fact or law herein and upon 
consent of the parties signatory hereto as 
aforesaid, it is hereby 

Ordered, adjudged and decreed as follows: 


I 


The Court has jurisdiction of the subject 
matter of this action and of the defendant 
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signatory hereto. The complaint states claims 
upon which relief may be granted against 
that defendant under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 


As used in this Final Judgment: 

(A) “C. H. Wheeler” shall mean defend- 
ant C. H. Wheeler Manufacturing Company, 
with its principal place of business at Phila- 
delphia, Pennsylvania; 

(B) “Condensers” means steam surface 
condensers and the auxiliaries and accessory 
equipment used therewith, including air ejec- 
tors, circulating pumps, condensate pumps, 
hot wells, water boxes and tube supports; 


(C) “Person” means any individual, part- 
nership, firm, corporation, association, trustee 
or any other business or legal entity; and 
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(D) “Manufacturer” means a person who 
manufactures or assembles, or proposes in 
good faith to manufacture or assemble, within 
the United States. 


III 


The provisions of this Final Judgment ap- 
plicable to defendant C. H. Wheeler shall 
apply also to each of its subsidiaries, succes- 
sors and assignees, and to their respective 
officers, directors, agents, servants and em- 
ployees, and to all other persons in active 
concert or participation with such defendant 
who shall have received actual notice of this 
Final Judgment by personal service or other- 
wise. Defendant C. H. Wheeler is ordered 
and directed to take such steps as are rea- 
sonably appropriate to procure compliance 
by its subsidiaries, officers, directors, agents, 
servants and employees with the terms of 
this Final Judgment. For the purpose of this 
Final Judgment such defendant and its sub- 
sidiaries, officers, directors, agents, servants 
and employees, or any of them shall be 
deemed to be one person. This Final Judg- 
ment shall not apply to or require sales of 
condensers for use outside the United States 
except for sales by defendant to or for the 
use of the plaintiff or any instrumentality or 
agency thereof. 


IV 
[Pricing—Bidding—T erritories] 
Defendant C. H. Wheeler is enjoined and 
restrained from directly or indirectly enter- 
ing into, adhering to or claiming or main- 
taining any right under any contract, agree- 
ment, arrangement, understanding, plan or 
program with any other manufacturer or 
seller of condensers in the United States to: 


(A) Eliminate or suppress unreasonably 
competition in the manufacture, distribution 
or sale of condensers; 


(B) Allocate or divide territories, mar- 
kets, fields or customers for the manufac- 
ture or sale of condensers, provided, however, 
that this subsection (B) shall not prohibit 
such defendant from accepting or granting, 
without more, otherwise lawful patent li- 
censes; 

(C) Fix or maintain prices, pricing meth- 
ods, or any terms or conditions for the sale 
of any condensers to any third person; 

(D) Exchange information concerning 
prices, pricing methods or other terms and 
conditions of sale (other than information 
previously released to the trade generally) 
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at or upon which any condensers are to be 
sold to any third person; 

(E) Submit non-competitive, collusive or 
rigged bids or quotations for supplying any 
condensers to any third person; 

(F) Bid or quote, refrain from bidding or 
quoting or communicate an intention to bid 
or quote or refrain from bidding or quoting, 
on any condensers to be sold to any third 
person; 

(G) Hinder, restrict, limit or prevent any 
person from purchasing any condensers from 
any third person; or 

(H) Hinder, restrict, limit or prevent any 
person from selling any condensers to any 
third person. 


V 


[Exchange of Information—Discrimination— 
Refusal to Deal] 


Defendant C. H. Wheeler is enjoined and 
restrained from, directly or indirectly: 

(A) Communicating to or exchanging with 
any manufacturer or seller of any conden- 
sers any prices applicable to any condensers 
in advance of the release of such prices to 
the trade generally except in connection 
with bona fide purchase or sale negotiations; 


(B) Disclosing or communicating to any 
other seller of any condensers, with respect 
to any bid on or quotation for, or prospective 
bid on or quotation for, any condenser in 
advance of the official opening of such bid, 
or due date of such quotation, or date of 
contract of sale, whichever shall be earlier, 
the prices, terms or conditions to be bid or 
quoted; 

(C) Continuing to be a member of or par- 
ticipating in the activities of any association 
or other organization with knowledge that 
any of the activities of such association or 
other organization are being carried on in a 
manner which, if the association or other 
organization were a defendant herein, would 
violate the provisions of this Final Judgment; 

(D) (1) Refusing to sell any auxiliary and 
accessory equipment used with condensers 
to any manufacturer of condensers for in- 
corporation in and general resale to others 
as a part of a condenser so long as such 
equipment is being sold or offered for sale 
by such defendant to any other such manu- 
facturer for such purpose; provided that any 
such prospective purchaser is financially able 
to purchase such equipment and such de- 
fendant is able in accordance with its unusual 


© 1961, Commerce Clearing House, Inc. 


Number 185—189 
6-9-61 


and customary production and delivery sched- 
uling procedures to supply such equipment 
to the purchaser at or about the time re- 
quested by the purchaser; 


(2) Discriminating in any such sales by 
selling any such equipment in quantities, or 
at prices, terms and conditions of sale for 
the same quantities, not at the same time 
available to other such manufacturers; in 
any suit or proceeding hereafter instituted 
by the plaintiff against defendant charging 
defendant with a violattion of this subsec- 
tion (2), such defendant may rebut a prima 
facie case made by the plaintiff showing that 
its lower price to a purchaser or purchasers 
was made in good faith to meet an equally 
low price of a competitor, or did not have 
the effect of substantially lessening com- 
petition; 

(E) Conditioning the sale to any person 
of any condenser as ordinarily sold’ (except 
for repair or replacement purposes) by the 
defendant to other persons in the same com- 
mercial class, upon the purchase from the 
defendant of any other item of electrical 
equipment; 

(F) Selling condensers at unreasonably low 
prices with the purpose or intent, or where 
the effect is, or where there is a reasonable 
probability that the effect will be, substan- 
tially to injure, suppress or stifle competition 
or tend to create a monopoly; provided, how- 
ever, that in any proceeding for civil con- 
tempt based upon an alleged violation of this 
subsection (F) in which the plaintiff shall 
have sustained its burden of proving that the 
defendant in such proceeding has made sales 
which would violate this subsection (F) if 
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such sales were at unreasonably low prices, 
the burden of proof shall be upon such de- 
fendant to establish that it did not sell such 
condensers at unreasonably low prices. 


VI 


(A) Defendant C. H. Wheeler is ordered 
and directed, not later than one year follow- 
ing the entry of this Final Judgment, indi- 
vidually and independently (1) to review 
and determine its book prices and other 
terms and conditions of sale for any con- 
densers based upon lawful considerations, 
and (2) to announce such prices determined 
under (1) above. 


(B) Defendant C. H. Wheeler is ordered 
and directed to send a copy of this Final 
Judgment not later than one hundred eighty 
(180) days following the entry of this Final 
Judgment to each of the Federal, State and 
local agencies and any other governmental 
awarding authorities to whom sales pur- 
suant to bids for any condensers were made 
by such defendant between January 1, 1956 
and June 29, 1960. 


(C) Defendant C. H. Wheeler is ordered 
and directed for a period of ten (10) years 
from the date of entry of this Final Judg- 
ment to notify each Federal, State and local 
governmental agency to which such defend- 
ant has within the preceding year submitted 
a sealed bid for any condensers that the de- 
fendant has been ordered, and such defend- 
ant is hereby so ordered, to submit upon 
request of the agency a statement in the 
form set forth in Appendix A attached here- 
to"] with each sealed bid for a condenser 
submitted to such agency. 


a a a Oe ETE nEEESa 
a APPENDIX A 
AFFIDAVIT 


The undersigned hereby certify to their best knowledge and belief that: 
(name of recipient of bid) 


GjRfhe shid: tower ese Giese ee 


PLE PATE Ga OY nen ecard pers va chek Arona Panes ens * are 


condensers, and 


(2) The prices, terms or conditions of said bid have not been communicated by the under- 


signed nor by any employee or agent of..... 


(name of defendant) 
, to any other 


seller of condensers and will not be communicated to any such seller prior to the official 
opening of said bid, in violation of the Final Judgment in Civil No. 28,229 entered by the 
United States District Court for the Eastern District of Pennsylvania on 


WALL: 
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Signature of person responsible for the 
preparation of the bid 


Signature of person supervising the above 


person, where feasible 
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(D) Defendant C. H. Wheeler is ordered 
and directed, for a period of ten (10) years 
from the date of entry of this Final Judg- 
ment, when submitting a bid or quotation for 
the sale of any condenser (for which a price 
is included by the defendant in the calcula- 
tion of its bid or quotation) combined with 
other major items of electrical equipment to 
set forth and itemize separately the amount 
included in such bid or quotation for the 
condenser. 


VII 
[Exceptions] 


Nothing contained in this Final Judgment 
shall be deemed to prohibit defendant C. H. 
Wheeler: 


(A) Where in order to bid or quote on a 
job which includes a condenser, any manu- 
facturer or assembler of electrical equipment 
must have an item, or items, of electrical 
equipment (1) which it does not itself manu- 
facture or assemble to combine with items 
of such equipment which it does itself manu- 
facture or assemble (2) or if it does manu- 
facture such an item, it is of such a type or 
quality that it cannot competitively bid its 
own item; or where such manufacturer or 
assembler could not singly perform the con- 
tract contemplated by such bid or quotation: 


(a) From formulating or submitting, in 
combination with any person, a bona fide 
joint bid or quotation, where such joint bid 
or quotation is denominated as such or 
known to the purchaser to be such; 


(b) From conducting bona fide negotia- 
tions for or entering into any lawful agree- 
ment with any manufacturer for a bona fide 
purchase from or sale to each other, pro- 
vided, that each party to the transaction is 
free to submit its own bid or quotation on 
terms independently determined by it; 


(B) Where required directly or indirectly 
by a government agency, from formulating 
or submitting in combination with any per- 
son a bona fide joint bid or quotation which 
is denominated as such or known to the pur- 
chaser to be such; 


(C) From entering into, creating, carry- 
ing out or implementing any otherwise 
lawful contract, agreement, arrangement, 
understanding, plan or program with any 
distributor relating to the sale of condensers 
purchased from the defendant. 
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VIII 
[Supervision] 


For the purpose of determining or secur- 
ing compliance with this Final Judgment, 
duly authorized representatives of the De- 
partment of Justice shall, upon written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to defendant C. H. Wheeler made to its 
principal office, be permitted, subject to any 
legally recognized privilege: 


(a) Reasonable access during the office 
hours of such défendant to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant 
relating to any matters contained in this 
Final Judgment; and 


(b) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview officers or 
employees of such defendant, who may have 
counsel present, regarding any such matters. 


Defendant C. H. Wheeler, upon the writ- 
ten request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, shall submit such written 
reports, under oath if it is requested, with 
respect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for determining compli- 
ance or for the enforcement of this Final 
Judgment. No information obtained by the 
means provided in this Section shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person except a duly 
authorized representative of the Executive 
Branch of the United States except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise required by law. If 
any such information is divulged to a duly 
authorized representative of the Executive 
Branch, outside the Department of Justice, 
such information shall be given on the con- 
dition that it will not be revealed to any 
person outside of such representative’s De- 
partment or agency except where required 
by regulation or statute or pursuant to court 
process. 


TX 
Jurisdiction is retained for the purpose of 
enabling any of the parties signatory to this 
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Final Judgment to apply to this Court at any of the provisions thereof, and for the 
any time for such further orders or direc- purpose of enabling the plaintiff to apply to 
tions as may be necessary or appropriate for this Court for the enforcement of compli- 
the construction of or carrying out of this ance therewith and the punishment of viola- 
Final Judgment, or for the modification of tion thereof. 


[f 70,036] John L. Lewis, and Josephine Roche, as Trustees of the United Mine 
Workers of America Welfare and Retirement Fund, Henry G, Schmidt, Trustee v. James 
M. Pennington, Ralph E. Phillips and Burse Phillips, individually and trading as Phillips 
Brothers Coal Co., Lillian Goad Phillips, Admrx. as defendant and cross-plaintiff in the 
place and stead of Burse Phillips (substituted 9-30-60) v. United Mine Workers of 
America, Cross-Defendant. 


_ In the United States District Court for the Eastern District of Tennessee, Northern 
Division. Civil Action No. 3431. Dated May 17, 1961. 


Sherman and Clayton Acts 


Labor Unions—Conspiracy with Employer Group—Use of Wage and Benefit Rates to 
Exclude Smaller Firms.—A jury rendered a verdict for the plaintiff in an action charging 
that a labor union (the defendant in a counterclaim) had engaged in a conspiracy with 
major coal producers to exclude small companies from the field, using a combination of 
increasing wage and benefit rates under contracts which the smaller companies would 
have to accept to obtain employees, together with price cutting by the producers and two 
mines owned by the union or its welfare fund, to increase costs and reduce profits of the 
smaller firms to such an extent that they could not continue operations. The court had 
charged the jury that while a union is entitled to an exemption from the antitrust laws, 
under Sec. 6 of the Clayton Act, when it is “acting alone and carrying out the legitimate 
objects of labor unions,” it has no exemption ‘‘when, in order to further its interest, it aids, 
cooperates with, conspires or combines with business groups in order to accomplish pur- 


poses which the anti-trust laws prohibit . . . If the jury finds that the Union was thus 
acting in combination with the larger companies, then the jury must determine the 
reasonableness of the types of restraints employed .. . but if the jury finds that the 


restrictions include the use of boycotts or price-fixing or price stabilization restrictions, 
these types of restrictions are illegal, regardless of the reasons for, or the character of, 
those restrictions.” 


See Combinations and Conspiracies, Vol. 1, f 2101.063. 


Labor Unions—Antitrust Liability—Acts of Union Officers and Agents—Contract 
Terms—Wage Rates.—The jury in the action described above was charged that the union 
could not be held liable for unlawful acts of individual officers or agents except upon 
clear proof of actual participation in those acts by the union, or its authorization or 
ratification of them; mere lack of unanimous support would not make the union liable. 
The court also charged that if a labor organization intended to impose a contract on an 
employer for the purpose of driving the employer out of business, so that the industry 
markets would be left to business groups with which the labor organization had conspired, 
the activity comes under the antitrust law and is prohibited. However, the mere establish- 
ment of wage rates and welfare benefits, in the absence of an agreement between the 
union and operators to achieve that objective (and regardless of whether or not a labor 
law might have been violated), would not be a violation of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, § 2101.063. 

Labor Unions—Antitrust Liability—Attempt to Influence Government Agency.—The 
jury in the above described action was charged that, standing alone, there would be no 
violation of the antitrust laws should a union or group of coal producers attempt to induce 


a government agency (here, the Tennessee Valley Authority) to interpret and apply the 
Walsh-Healey Minimum Wage Act in a desired way, or to modify its purchasing policies. 


See Combinations and Conspiracies, Vol. 1, {[ 2101.063. 
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Damages—Computation—Actual v. National Average Prices—Coal.—The instructions 

to the jury, in a suit charging conspiracy on the part of a union and group of larger coal 
producers to drive small producers from the industry through a combination of price 
cutting and negotiation of contracts calling for high wage and benefit rates, stated that the 
claim of $93,000 damages, computed by comparing actual prices with the higher national 
average prices, could be accepted by the jury but only if they found that the claimant’s 
coal was of at least as high quality as that on which the national averages were based; the 


jury returned a verdict fixing damages at $90,000. 
See Private Enforcement and Procedure, Vol. 2, {] 9011.400. 


For the plaintiffs: Kramer, Dye, McNabb & Greenwood, R. R. Kramer and E. H. 
Rayson, Knoxville, Tenn., Harold H. Bacon, Washington, D. C., for Lewis, Roche, and 


Schmidt. 


For the defendants: Fowler Rowntree & Fowler, John A. Rowntree and Claude K. 
Robertson, Taylor & Templeton, Jerome Templeton, all of Knoxville, Tenn. 


For the cross-defendant: Kramer, Dye, McNabb & Greenwood, R. R. Kramer and 
E. H. Rayson, Knoxville, Tenn., Harrison.Combs, Washington, D. C., and W. J. Turn- 


blazer, Jellico, Tenn. 


The Court: Members of the jury: This 
suit was instituted by John L. Lewis, 
Henry G. Schmidt, and Miss Josephine 
Roche, as trustees of the United Mine 
Workers of America Welfare and Retire- 
ment Fund, hereafter referred to as “Trus- 
tees”, and James M. Pennington, Ralph E. 
Phillips and Burse Phillips, individually and 
trading as Phillips Brothers Coal Company, 
hereinafter referred to as “Phillips Broth- 
ers”, for $55,982.62 alleged to be due pur- 
suant to the terms of a trust provision 
contained in a collective bargaining agree- 
ment which existed between United Mine 
Workers of America, hereafter called 
“UMW” and the defendants, Phillips Broth- 
ers, and being alleged royalty payments due 
said defendants on coal mined under said 
agreement. 


Taylor, Judge [In full text except for 
omissions indicated by asterisks]: The only 
defense raised by Phillips Brothers to the 
claim of the Trustees is that the collective 
bargaining agreement, which provided for 
the royalty payments, was an instrument 
used in a conspiracy to violate Sections 1 
and 2 of the Sherman Anti-trust Laws, and 
that the Trustees participated in the con- 
spiracy. 

The sole question for you to decide in 
the suit of the Trustees is whether the 
plaintiff Trustees engaged in a combination 
or conspiracy so as to unreasonably restrain 
trade or to monopolize commerce among 
the several states as alleged by Phillips 
Brothers. 
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Phillips Brothers, by cross-claim, charge 
that UMW conspired with various coal 
companies, particularly ‘Consolidation Coal 
Company, Peabody Coal Company, West 
Kentucky Coal Company, Nashville Coal 
Company, Island Creek Coal Company, the 
Pittston Company and Pittsburgh-Midway 
Coal Company, and others, to restrain in- 
terstate trade or commerce among the 
several states in the bituminous coal indus- 
try in violation of Section 1 of the Sherman 
Act and that they monopolized or attempted 
to monopolize trade or commerce among 
the several states in the bituminous coal 
industry in violation of Section 2 of the 
Sherman Act, 


It is the contention of Phillips Brothers 
that after World War II the economics of 
the bituminous coal industry became un- 
stable by reason of the fact that there was 
more coal being produced than the market 
required; that before 1950 the major coal 
producers and the Union agreed that the 
major problem of the industry was over- 
production and that the growth of small 
independent and non-union producers was 
contributing to the problem; that the major 
companies and the Union disagreed on the 
solution of the problem immediately follow- 
ing World War II. 


That the Union contended that the work- 
ing time of the employees should be cut and 
urged a three-day week. That the major 
coal companies were opposed to the Union’s 
dictating the working time of the men in 
the industry. 
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[Method cf Exclusion Summarized] 


That a marked change occurred in the 
relations between the Union and the major 
coal companies in 1950; that the express 
understanding at the time of the signing of 
the 1950 Bituminous Coal Wage Agreement 
was that the major coal companies were to 
decide on the working time for their em- 
ployees; that this was a surrender on the 
part of the Union of its previous policy of 
seeking to control the economics of the 
industry by controlling the working time; 
that the understanding was that the prob- 
lem of stabilizing the economics of the 
industry was to be taken care of by elimi- 
nating the smaller and weaker companies 
in great numbers. 


That the conspiracy involved the use of 
the National Bituminous Coal Wage Agree- 
ment and its successive amendments as an 
instrument in accomplishing the purposes 
of the conspiracy; that the accomplishment 
of the purposes of the conspiracy was fur- 
thered by the domination of the Union over 
the men in the industry and that in 1950 the 
Welfare Fund was turned over [to] the 
Union’s control, and that rather than oppose 
the Union’s efforts to evade the Taft-Hartley 
Act as they had before, the major com- 
panies fostered the Union’s domination of 
the men of the industry so that the terms 
of the National Bituminous Coal Wage 
Agreement could be imposed upon the small 
mines; that by successive amendments to 
the Uniform National Bituminous Coal 
Wage Agreement’s terms and wage scale, 
the Welfare Fund payments per ton were 
raised to exceedingly high levels; that the 
mechanization program of the major coal 
companies was to go ahead rapidly and that 
the successive increases in wage scale and 
Welfare Fund Payments were designed and 
tailored to meet the abilities of the major 
coal companies to mechanize and not have 
their profits affected by the increasing labor 
costs in the successive amendments; that 
the successive amendments to the labor con- 
tract were made after careful consideration 
of the abilities of the major coal companies 
to make the increases without affecting 
their profits; that the Union had no concern 
as to whether the weaker companies could 
pay; that the Union displayed its knowledge 
that the weaker companies could not pay 
and that they would fall by the wayside by 
reason of the increased terms; that the 
Union favored the taking over of the in- 
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dustry by the large combines of coal pro- 
ducers and that the Union worked toward 
this end; that the campaign to impose the 
wage contracts upon the smaller companies 
was intense after 1950; that in the areas of 
strong resistance mobs and terrorism were 
used; that the Trustees of the Welfare Fund 
stood by as pensioners under the Welfare 
Fund were organized into bands which had 
as their purpose the imposition of the uni- 
form contract upon the smaller and non- 
union companies; that the paying of the 
Welfare Fund benefits to men in the indus- 
try depended upon the retention of mem- 
bership in good standing in the Union, 
certified to by local, district and interna- 
tional Union officials; that the enticement 
of benefits under this Fund was held out to 
the men in the industry as being under 
Union control; that the finances of the 
Union and the finances of the major coal 
companies have been used to further the 
drive to bring all production under the 
contract; that one or more major coal com- 
panies has assisted in crushing the opposi- 
tion of the principal Union competitor of 
the UMW in the bituminous coal labor 
fields; that the result of this conspiracy and 
these activities has been that large num- 
bers of small companies have been driven 
out of employment; that to accelerate the 
demise of the smaller companies devices 
were inserted into later amendments of the 
National Bituminous Coal Wage Agree- 
ment to further restrain their trade; that 
companies which could not afford to pay 
the wage scale were barred from operating 
on the lands of signatories to the contract; 
that the small companies were prohibited 
from selling coal to the signatories to the 
contract, including the major companies 
which supplied coal to the large market 
under large contracts. , 


That in 1955, the conspirators manifested 
their intent to take over the TVA market 
by working with the Secretary of Labor to 
obtain a determination of a minimum wage 
in the bituminous coal industry under the 
Walsh-Healey Act; that the purpose was to 
drive out of the Government market, par- 
ticularly the TVA market, the small coal 
producers; that this determination imposed 
a wage rate upon a producer of coal supply- 
ing coal to a Government market twice as 
high as the wage rate determined by the 
Secretary of Labor in any other industry; 
that this determination of a minimum wage 


1 70,036 


78,128 


effectively barred Phillips Brothers from 
participating in the term market of the TVA 
because they could not pay the kind of 
wages set forth in that determination; that 
because contracts for less than $10,000.00 
were exempted from the minimum wage 
determination, Phillips Brothers was able to 
ship coal on TVA spot orders; that the 
conspirators set about to eliminate or dras- 
tically reduce the spot market of TVA; that 
when this effort failed to bring results, the 
conspirators adopted the practice of preda- 
tory pricing to drive the spot coal market 
price down to a price which a small pro- 
ducer could not meet at a profit; that in this 
phase of the campaign, the West Kentucky 
Coal Company and its subsidiary, Nashville 
Coal Company, took the most prominent 
part; that the Union had over $25,000,000.00 
of capital invested in these companies; that 
large amounts of tonnage were dumped 
upon the spot coal market of TVA at con- 
stantly reduced prices; that the spot coal 
price was beaten down to such extent that 
Phillips Brothers suffered large losses in 
trying to retain their position in that market 
and finally had to abandon their sale of coal 
to that market and it became necessary for 
them to abandon the partnership business. 


That the small companies who survived 
the onslaughts of the conspiracy have been 
killed off by such lawsuits as this brought 
by the Trustees of the Welfare Fund; that 
prior to 1958 some three or four cases were 
brought by the Trustees against some of the 
larger producers in the area; that cases 
against the smaller producers were com- 
menced in 1958 and that some forty-one of 
these cases have been brought and are pres- 
ently pending against the small companies 
of the area in the State of Tennessee since 
January 1, 1958. 


That the UMW, in carrying on the fore- 
going activities pursuant to its understand- 
ing and agreement with the major coal 
companies was not acting alone to further 
its own interests as an organization of wage 
earners, but was aiding, abetting and co- 
operating with businessmen in an effort to 
restrain trade of small companies and to 
monopolize the industry for the major coal 
companies; that the conspiracy involved 
boycotts and the purpose to stabilize the 
prices of coal in the industry; that the prac- 
tices used pursuant to the conspiracy, par- 
ticularly the imposition of the constantly 
increasing terms of the National Bituminous 
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Coal Wage Agreement upon the small coal 
companies such as Phillips Brothers and the 
price-cutting practices. of the conspirators 
on the markets supplied by Phillips Brothers 
were unreasonable. 


That a central part of the agreement among 
the alleged conspirators was that the terms 
of the National Bituminous Coal Wage 
Agreement would be imposed upon the 
smaller and financially weaker coal com- 
panies with the knowledge and intent that 
these companies in large numbers would go 
cut of btsiness because they could not pay 
the increasingly higher prices and welfare 
royalties which, were designed to meet the 
abilities of the large combines to pay as the 
mechanization programs of the large com- 
panies progressed; that the purposes of the 
conspiracy were effectuated by the major 
coal companies’ permitting the Union to 
assume a dominating role over the labor 
force in the coal fields by evasion of the 
labor statutes which protected the rights of 
the employees of small companies to join or 
not to join a union and to select their own 
bargaining representatives; that thereby, the 
employees of the small companies have been 
deprived of any real choice as to whether 
they will be represented by the Union or 
not and as to whether their bargaining agree- 
ment with their employers will be on such 
a basis that their employers can stay in 
business and their jobs can be preserved; 
that in this case, the Union completely ig- 
nored the employees of Phillips Brothers, 
and, having no authority from those em- 
ployees and without having them as mem- 
bers and without their knowledge, the Union 
extracted the signing of a copy of the Na- 
tional Bituminous Coal Wage Agreement 
from Phillips Brothers; that several months 
thereafter, and before the employees knew 
of or had ratified the contract, and with the 
use of mobs and in an atmosphere of coercion 
directed against the company and its em- 
ployees, the Union shop clause of the con- 
tract was enforced by the Union and the 
employees were required to join the Union 
in order to go back to work; that they were 
not given cards under the Welfare Fund 
until they did join the Union; that it was 
only under these circumstances that the 
Union received any authority or right to act 
as bargaining representative of the employees 
of Phillips Brothers Coal Company. 


That the conspiracy involved open de- 
fiance of, and a scheme to evade, the labor 
statutes of the United States. 
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[Denial of Unlawful Activity by Union] 


Now in response to those contentions of 
the original defendant and cross-plaintiff, 
Phillips Brothers Coal Company, the United 
Mine Workers of America denies that it 
entered into any contract or joined in any 
combination or conspiracy in restraint of 
trade or commerce in violation of the Sher- 
man Act; it denies that it has monopolized 
or attempted to monopolize or that it com- 
bined or conspired with any other person or 
persons or group of persons to monopolize 
any part of the trade or commerce among 
the several states 


It says that by virtue of Section 6 of the 
Clayton Act, which is Title 15 and Sec- 
tion 17 of the United States Code and which 
is the provision that exempts labor unions 
from the anti-trust laws while engaged in 
activities that further the legitimate objects 
of labor unions, and that by virtue of \the 
provisions of the Norris-LaGuardia Act, 29 
United States Code, Section 10, et seg., the 
negotiations and the execution by the Union 
of the National Bituminous Coal Wage 
Agreement of 1950, and that agreement as 
amended, and its acts and conduct in con- 
nection the enforcement thereof, do not 
constitute a violation of the Sherman Act. 


That U. M. W. is a labor organization 
within the meaning of Section 6 of the 
Clayton Act and it acted as such for its 
members in the negotiations for and execu- 
tion of the collective bargaining agreement 
known as the National Bituminous Coal 
Wage Agreement of 1950, and the amend- 
ments thereto. 


U. M. W. denies that there was upon its 
part any conspiratorial conduct or any wrong- 
ful conduct, or that it committed any wrong- 
ful, conspiratorial, illegal or monopolistic 
acts violative of the Sherman Act and that 
in the period of time involved herein of the 
acts done by U. M. W. and involved in this 
action were motivated by legitimate labor 
goals and for the purpose of securing union 
standards of wage and better conditions of 
employment for its members, 


U. M. W. denies that it participated in, 
or that it authorized or ratified any acts 
of violence complained of by Phillips Brothers. 
It denies that in any of the activities com- 
plained of in. this case it conspired or joined 
with coal operators or any other non-labor 
groups for any purpose in any manner. It 
contends that the mechanization of mines 
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and the changes of mining methods which 
have occurred in and since 1950 are not 
the result of any conspiracy or any effort 
to restrain trade or any effort to create a 
monopoly, nor have such occurred by rea- 
son of wrongful conduct on its part, but 
that such changes have occurred as an out- 
growth, result and development of Amer- 
ican economy in the industry over the years. 


It denies that there was upon its part any 
conspiratorial conduct or any wrongful con- 
duct or that it committed any wrongful, 
illegal, conspiratorial or monopolistic acts 
in connection with the actions which were 
had under the Walsh-Healey Act for the 
establishment of wages by those employed 
in the mining industry. 


It denies that Phillips Brothers have any 
right to rely upon any proceedings with 
respect to the Walsh-Healey minimum wage 
determination either as a basis of liability 
under the Sherman Act or as a part of an 
alleged conspiracy under said Act. 


U. M. W. contends that with respect to 
each act Phillips Brothers 'Coal Company 
complains of, that it acted in its capacity 
as a labor organization and that its objec- 
tives were always labor goals for the better- 
ment of its members and itself. 


It contends that there was no conspiracy 
on its part with any group and it is not 
liable to Phillips Brothers in any amount. 


Now for response to the contentions of 
Phillips Brothers Coal Company, the Trus- 
tees of this trust fund rely upon all of the 
matters raised as defenses by the U. M. W. 
insofar as they are applicable to the Trus- 
tees’ phase of the case. 


The Trustees deny that in the administra- 
tion and enforcement of the trust fund they 
have surrendered their duties and obliga- 
tions to the U. M. W. 


The Trustees say that their conduct or 
actions in instituting this particular suit, or 
any other suit or suits which they have 
instituted for the collection of welfare funds, 
was not in furtherance of any conspiracy 
or any monopolistic intent, but assert that 
their conduct and actions in this respect 
were in furtherance of their duties and 
obligations under the trust. 


The Trustees deny that they have any 
control of or right to exert control over 
the actions of the beneficiaries of the fund. 
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The Trustees deny that the right to re- 
ceive or retain benefits of the fund is 
dependent upon membership in the U. M. W. 
of America. 

Both U. M. W. and the Trustees say 
that if there was any interference with the 
production of coal by Phillips Brothers, the 
amount of interference in the reduction of 
the production is not sufficient to bring any 
claim or to sustain any claim for violation 
of any of the provisions of the Sherman Act. 

Both the U. M. W. and the Trustees deny 
that Phillips Brothers suffered any dam- 
ages as a result of any alleged illegal or 
wrongful action or conduct on the part of 
either of them. 


[Issues for the Jury] 


The issues for you, the jury, to determine 
in this case insofar as the cross-claim of 
Phillips Brothers against U. M. W. are as 
follows: 

(1) Did the cross-defendant, U. M. W., 
engage in a combination or conspiracy so as 
to unreasonably restrain trade or to mo- 
nopolize or to attempt to monopolize com- 
merce among the several states outside and 
beyond the exemption created by the anti- 
trust statutes to a labor organization as 
alleged by cross-plaintiff, Phillips Brothers? 

If you answer Question 1 “‘No”,—that is 
the question I have just stated—the remain- 
ing questions need not be answered. 

(2) If the answer to Question is “Yes”, 
was cross-plaintiff, Phillips Brothers Coal 
Company, damaged in its business or prop- 
erty as a direct and proximate result of 
the conspiracy? 

(3) If the answer to Question 2 is “Yes”, 
—and that is the one I have just read—the 
jury will fix the amount of the damages. 


The sole issue to be decided by you, the 
jury, on the claim of the Trustees against 
Phillips Brothers is whether or not the 
Trustees engaged in a combination or con- 
spiracy so as to unreasonably restrain trade 
or monopolize commerce among the several 
states as alleged by Phillips Brothers. 


The question as to whether the Trustees 
are or are not entitled to recover the un- 
paid royalties from Phillips Brothers is one 
of law for the determination of the Court 
after receipt of the verdict of the jury on 
the question of whether or not the Trustees 
did or did not participate in the alleged 
conspiracy. 
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[Statutory Provisions] 


Now members of the jury, we come to 
discussion of the applicable provisions of 
the Sherman Act, and also some of the 
rules of law that govern this case. 


The pertinent part of Section 1 of the 
Sherman Act is as follows—and the Court 
is now quoting from Section 1 of the Sher- 
man Act: 


“Every contract, combination in the form 
of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the 
several states, or with foreign nations, 1s 
declared to be illegal.” 


The pertinent part of Section 2 of the 
Sherman Anti-trust Act is as follows: 


“Every person who shall monopolize, or 
attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or com- 
merce among the several states or with 
foreign nations,” shall be deemed guilty of 
a violation of law. 


“Commerce”, as defined in Section 12 of 
the Clayton Anti-trust Act, means—and the 
Clayton Act is a part of the anti-trust laws, 
keep that in mind—means “trade or com- 
merce among the several states and with 
foreign nations, or between the District of 
Columbia or any State, territory or for- 
eign nation, or between any insular pos- 
session or other places under the jurisdiction 
of the United States.” 


The term “conspiracy to monopolize” as 
used in Section 2 of the Sherman Act, means 
to combine or conspire to acquire or main- 
tain the power to exclude competitors from 
any part of the trade or commerce among 
the several states or with foreign nations, 
provided they also have such a power that 
they may be able, as a group, to exclude 
actual or potential competition from the 
field and provided that they have the intent 
and purpose to exercise that power. 


Section 15 of the Clayton Act provides 
that “any person who shall be injured in 
his business or property by reason of any- 
thing forbidden in the anti-trust laws may 
sue therefor in any District Court of the 
United States . . . and shall recover three- 
fold the damages by him sustained.” 


Section 15(b) of the Clayton Act pro- 
vides that “any action to enforce any cause 
of action under” the anti-trust laws “shall 
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be forever barred unless commenced within 
four years after the cause of action accrued.” 


[Exemption for Labor Unions] 


The pertinent part of Section 6 of the 
Clayton Act provides that labor is not a 
commodity or article of commerce, and 
nothing contained in the anti-trust laws 
shall be construed to forbid the existence 
and operation of labor, agricultural, or hor- 
ticultural organizations, instituted for the 
purposes of mutual help . or to forbid 
or restrain individual members of such or- 
ganizations from lawfully carrying out the 
legitimate objects thereof; “nor shall such 
organizations, or the members thereof, be 
held or construed to be illegal combinations 
Or conspiracies in restraint of trade, under 
the anti-trust laws.” 


This provision exempts labor unions from 
the application of the anti-trust laws while 
acting alone and carrying out the legitimate 
objects of labor unions. However, a labor 
union is not entitled to this exemption and 
it does come under the anti-trust laws when, 
in order to further its own interest, it aids, 
cooperates with, conspires or combines with 
business groups in order to accomplish pur- 
poses which the anti-trust laws prohibit. 


Phillips Brothers Coal Company filed its 
cross-claim in this suit on February 14, 1958 
and if entitled to recover at all would not 
be entitled to recover any damages sus- 
tained prior to February 14, 1954. The 
damage period, insofar as the cross-claim is 
concerned, is from February 14, 1954 to 
December 31, 1958, the latter date being the 
date that Phillips Brothers terminated its 
business as a partnership. This means that 
Phillips Brothers Coal Company, if entitled 
to recover, cannot recover any damages 
allegedly sustained prior to February 14, 
1954, or subsequent to December 31, 1958. 


[Prohibited Restraints] 


It is not every act in restraint of trade 
that is prohibited by the anti-trust law, but 
the question is generally one of reasonable- 
ness of the restraint. Section 1 of the Sher- 
man Act prohibits those classes of contracts 
or acts which are deemed to be undue or 
unreasonable restraints of trade and those 
which new times and economic conditions 
would make unreasonable. Section 2 of the 
Sherman Act makes the prohibitions of the 
Act all the more complete by embracing 
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all attempts to reach the end prohibited by 
Section 1, that is, restraints of trade, by 
any attempt to monopolize or monopoliza- 
tion thereof. 


However, there are classes of restraints 
which from their nature or character are 
unduly restrictive and hence are forbidden 
without regard to the question of reason- 
ableness. Group boycotts or concerted re- 
fusals by traders to deal with other traders, 
have long been held to be in this category. 
They have not been saved by allegations 
that they were reasonable in these specific 
circumstances. Even when they operated to 
lower prices or temporarily to stimulate 
competition they have been banned. 


Any combination which tampers with price 
structures is an unlawful activity, Under 
the Sherman Act a combination formed for 
the purpose and with the effect of raising, 
depressing, fixing, pegging or stabilizing the 
price of a commodity in interstate or for- 
eign commerce, is illegal. 


The jury must determine from all of the 
evidence in the case whether the Union, on 
the one hand, was acting alone to further 
the interest of its members in wages and 
working conditions. Or, on the other hand, 
was acting in combination with the large 
coal companies to restrain trade of small 
companies or to attempt to monopolize the 
industry for large companies. If the jury 
finds that the Union was thus acting in 
combination with the larger companies, then 
the jury must determine the reasonableness 
of the types of restraints employed, includ- 
ing a consideration of the character and 
extent of the restrictions and the reasons 
for the restrictions; but if the jury finds 
that the restrictions include the use of boy- 
cotts or price-fixing or price stabilization 
restrictions, these types of restrictions are 
illegal, regardless of the reasons for, or the 
character of, those restrictions. 


With respect to the claim of Phillips 
Brothers that the alleged conspiracy in- 
volved a plan to evade the labor laws, the 
Court charges you that the defense of 
Phillips Brothers to the claim of the Trus- 
tees and the claims asserted in the cross- 
claim are not based upon the labor laws, 
but upon the anti-trust laws. Moreover, 
this Court has no jurisdiction in this suit to 
decide any question as to whether there 
have been or have not been unfair labor 
practices committed by anyone. Iésues with 
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respect to unfair labor practices under the 
labor laws are exclusively under the juris- 
diction of the National Labor Relations 
Board. 


[Purpose and Nature of National Wage 
Contract] 


As previously indicated, Phillips Brothers 
Coal Company charges that it was the pur- 
pose of the Union and the large coal com- 
panies in the 1950 National Bituminous 
Coal Wage Agreement, and the amend- 
ments thereto, to fix the wages and royalties 
so high in these agreements that the small 
companies could not pay them, and that the 
Union and the large companies knew that 
the small companies, including Phillips 
Brothers, could not pay them and that the 
small companies would be forced out of 
business, and that it was a part of the con- 
spiracy to drive the small companies out of 
business. 


It is for the jury to determine whether 
there was a purpose among the alleged 
conspirators to impose the national con- 
tract upon small operators for the purpose 
of restraining trade, monopolizing and driv- 
ing small companies out of business; or, 
whether the purpose was to improve ‘work- 
ing conditions, better pay, more welfare 
benefits, and better job security. The labor 
law protects the rights of employees to join 
a union or refrain from joining a union. 
It protects the rights of employees of a 
particular employer to make their choice 
about joining a union free from encourage- 
ment or discouragement on the part of the 
employer. and free from coercion on the 
part of a labor organization. Under the labor 
law the normal collective bargaining is 
carried on with the employer by a repre- 
sentative, usually a labor union, designated 
or selected by the majority of the employees 
of that employer unit, which representative 
“Shall be the exclusive representative of all 
the employees in such unit for the purposes 
of collective bargaining.” 


In the normal process of collective bar- 
gaining where simply labor or employer- 
employee relationship purposes are involved, 
Specific unfair labor practices which violate 
these rules are in the exclusive jurisdiction 
of the National Labor Relations Board, not 
in a District Court such as this Court. 


However, as stated, Phillips Brothers 
Coal Company does not assert a defense or 
claim founded on these labor provisions of 
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the law, but asserts that there was a con- 
spiracy violating the anti-trust law which 
involved a plan to impose the National 
Bituminous Coal Wage Agreement upon 
small companies such as itself—not for the 
normal labor or employer-employee rela- 
tionship purposes—but with the purpose, 
knowledge and intent that the national con- 
tract with its successive amendments would 
finally force the company out of business. 


If a labor organization, by force or vio- 
lence or any other means, gains the right to 
represent employees of an employer in the 
collective bargaining process, the means 
employed to obtain this right of representa- 
tion, even if of an unlawful nature, would 
simply be an unfair labor practice outside 
of the jurisdiction of this Court, if the 
purposes were solely to represent those em- 
ployees and carry on collective bargaining 
with the employer on behalf of employees. 
But if there is a purpose on the part of the 
labor organization to impose a contract 
upon an employer, regardless of whether it 
had gained authority to represent the em- 
ployees of that employer, for the purpose of 
driving the employer out of business and 
putting the employees out of the industry, 
so that the industry markets would be left 
to business groups with whom the labor 
organization conspired, then such activity 
comes under the anti-trust law and is 
prohibited. 


[Welfare Fund] 


Finally, with respect to the labor law, 
that law permits the establishment of wel- 
fare funds in collective bargaining agree- 
ments but it provides that the benefits 
under the funds shall be paid to the em- 
ployees of the employer or employers sign- 
ing the agreement and this law does not 
say that the benefits may be paid exclusively 
to union members, and the law provides 
that the employees and employers shall be 
equally represented in the administration of 
the fund together with such neutral persons 
as the representatives of the employers and 
representatives of the employees may agree 
upon. Violations of this part of the labor 
law are subject to restraint by District 
Courts. Here, again, Phillips Brothers Coal 
Company asserts that part of the alleged 
conspiracy in restraint of trade and to mo- 
nopolize, directed against small coal com- 
panies was the understanding, on the part 
of the alleged co-conspirators, that the 
United Mine Workers was to have control 
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over the Welfare Fund. The company says 
this furthered the conspiracy in two re- 
spects: In the first place, it is contended 
that this assisted in the domination of 
employees as a means of bringing small 
companies under the national contract with 
a view to putting them out of business. 
The company asserts that the latter pur- 
pose was facilitated by holding out benefits 
to small company employees as being under 
union control and dependent on union 
membership. In the second place, it is con- 
tended that domination of the fund by the 
Union gave the Union the opportunity to 
use beneficiaries of the fund to carry on 
picketing and other activities that helped 
bring small companies under the contract 
for the ultimate purpose of putting them 
out of business. 


With regard to the welfare provision for 
the payment of 40 cents per ton royalty, 
the claim of the Trustees against Phillips 
Brothers Coal Company will be finally de- 
cided by the Court after the verdict of the 
jury. But the jury must decide the issue of 
whether the Trustees participated in the 
conspiracy alleged. Phillips Brothers Coal 
Company contends that participation in, 
and assent to, the alleged conspiratorial 
purposes on the part of the Trustees of the 
fund was a necessary and essential part of 
the conspiracy, without which the domina- 
tion of employees of small companies and 
use of beneficiaries of the fund by the Union 
against small companies could not have 
been attained. 


The Court instructs you that, under the 
law, Phillips Brothers Coal Company, as a 
signatory to the collective bargaining agree- 
ment, had an equal responsibility with the 
Union with repect to the Trust Fund and a 
part of Phillips Brothers Coal Company’s 
responsibility to his employees was to in- 
form them they were entitled under the 
agreement to apply for benefits from the 
Fund. The Phillips Company knew that 
the employees were entitled to apply for 
benefits from the fund. 


As previously indicated, Phillips Brothers 
Coal Company charges that there was a 
conspiracy to monopolize under Section 2 
of the Sherman Act, in addition to the con- 
spiracy to restrain trade under Section 1. 
Section 2 of the Act prohibits not only 
actual monopolies, but also prohibits at- 
tempts to monopolize and conspiracies to 
monopolize. 
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[Monopoly and Conspiracy] 


An actual monopoly consists in the own- 
ership or control of so large a part of the 
market supply or output of a given com- 
modity as to stifle competition, restrict the 
freedom of commerce, and give the mo- 
nopolist control over prices. However, 
where the charge is not that there was an 
actual monopoly, but a conspiracy to mo- 
nopolize, the alleged conspirator may be 
held guilty of, or liable for, the conspiracy 
to monopolize without it being shown that 
he ever acquired the power to carry out the 
object of the conspiracy, that is, to exclude 
actual and potential competitors from the 
market, 

It is not necessary to find a specific intent 
to restrain trade or to build a monopoly in 
order to find that the anti-trust laws have 
been violated. It is sufficient that a re- 
straint of trade results as the consequence 
of the alleged conspirators’ conduct or busi- 
ness arrangements. You will note that the 
anti-trust law provides that not every act 
in restraint of trade is illegal but only 
when it is the result of a combination, con- 
tract or conspiracy. Those words, so far as 
this case is concerned, mean practically the 
same thing, and it is a necessary element in 
the cross-claim of Phillips Brothers Coal 
Company that you should find that there 
was a combination or a conspiracy to re- 
strain trade or suppress competition or to 
monopolize and that the conspiracy was 
national in character but affected Phillips 
Brothers Coal Company in its operations in 
Campbell County, Tennessee. 

Or Anderson County, if it operates in 
Anderson County, but instead of Campbell 
County, it could be said—the Court doesn’t 
remember the proof, whether it operated in 
more counties than Campbell or not—but 
to be on the safe side, instead of Campbell 
County, whether the alleged national con- 
spiracy affected Phillips Brothers’ opera- 
tions in Tennessee. 

A conspiracy may be defined as a com- 
bination of two or more persons or corpo- 
rations or unions, who by concerted action 
seek to accomplish or succeed in accom- 
plishing an unlawful purpose or a lawful 
purpose by using unlawful means. Corpo- 
rations only act through their officers, 
agents and employees, and if the officers, 
agents or employees are acting within the 
scope of their authority, the corporation for 
whom they act is bound by their acts. 
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Similarly, unions act through their offi- 
cers, agents, employees and members and 
no union participating or interested in a 
labor dispute may be held responsible or 
liable in any court of the United States for 
the unlawful acts of individual officer, mem- 
bers or agents, except upon clear proof of 
actual participation in, or actual authoriza- 
tion of, such act, or of ratification of such 
acts after actual knowledge thereof. 


‘Before you can return a verdict that the 
Union attempted to monopolize the bituminous 
coal industry, specific intent to restrain trade 
or to build a monopoly is necessary in order 
to violate Sections 1 and 2 of the Sherman 
Act, where the acts committed by the party 
or parties charged fall short of the results 
prohibited by the Act. But, if restraint of 
trade or monopoly results as the conse- 
quence of the cross-defendants’ conduct, of 
alleged conduct, or alleged business arrange- 
ment, specific intent to restrain or mo- 
nopolize is not necessary in order to find 
that Sections 1 and 2 of the Act have been 
violated. 


Strikes or agreements not to work, en- 
tered into by laborers to compel employers 
to yield to their demands, may restrict to 
some extent the power of employers who 
are parties to the dispute to compete in the 
market with those not subject to such 
demands. Laborers, however, have the right 
to strike and enter into agreements not to 
work, and unions have the right to induce 
laborers to enter into such agreements. 
Such agreements are not in themselves vio- 
lations of the anti-trust laws. 


The fact that a coal company which prior 
to the signing of the National Bituminous 
Coal Wage Agreement was able to produce 
and sell coal more cheaply than other com- 
panies because the wages and benefits it 
paid to its employees were then less than 
those required by agreement, became un- 
able to produce and sell coal on the same 
basis after they signed the Agreement, can- 
not be a ground for finding the Union liable 
under the Sherman Anti-trust Act. 


Phillips Brothers Coal Company has 
charged that the wage provisions of the 
National Bituminous Coal Wage Agree- 
ment were set at high rates, and liberal 
welfare payments were provided for, and 
that small operators such as the cross- 
plaintiffs were driven out of the coal busi- 
ness. The Court charges you that if the 
wage and welfare payment provisions. in 
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these contracts were arrived at by the 
parties as a result of collective bargaining, 
the coal companies on their behalf and in 
their own self-interest, and the United 
Mine Workers on behalf of its members 
and in their own self-interest, there is no 
violation of the Sherman Act in the estab- 
lishment of the wage rates and welfare 
provisions through the contract, provided 
there was no agreement between the Union 
and coal operators to fix high wage rates 
and royalty payments in order to drive the 
small coal operators out of business. 


. Proof that the membership of the Union 
did not unanimously support the position 
taken by the Union and its leadership on 
collective bargaining questions in itself will 
not support a finding on your part that the 
Union violated the Sherman Act. 


It is not a violation of the anti-trust laws 
for the Union to insist on the same wage 
and benefit provisions in all of its collective 
bargaining agreements with small, medium 
and large coal companies alike. 


The fact that the Union was able to make 
investments of considerable size with its 
assets, does not constitute a violation of the 
anti-trust laws. 


The activities of labor unions which are 
not violative of the Sherman Anti-trust Act 
do not become violations of the Sherman 
Act even if such activities are carried out 
by violent means. Acts of violence in and 
of themselves are not material to the deter- 
mination of the question of whether the 
anti-trust laws were violated. 


The Union during the entire period in- 
volved in this case had the right to make a 
substantial investment in a company en- 
gaged in the production of bituminous coal, 
and such investment, of itself, does not 
constitute a violation of the Sherman Act. 
Neither does it constitute a violation of the 
Sherman Act for the Union to make such 
investment for the purpose of having the 
company recognize and bargain with the 
Union and pay the Union scale of wages 
and fringe benefits, or for it to finance 
others in their acquisition of control in a 
company for the purpose of having that 
company recognize and bargain with the 
Union. 


[Contract Terms—Union Security] 


Evidence has been introduced in this case 
regarding the “union security clause,” or 
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the so-called “union security clause” in the 
National Bituminous Coal Wage Agree- 
ment, and the cross-plaintiffs have contended 
that this clause violated the Taft-Hartley 
law. You are instructed that the Taft- 
Hartley law is not one of the anti-trust laws 
and that you are not concerned in this 
proceeding with awarding damages for any 
violation of the Taft-Hartley law, You 
must in this proceeding consider simply 
whether there has been a violation of the 
anti-trust laws, not the Taft-Hartley Act, 
by the Union or the Trustees, causing dam- 
age to the cross-plaintiffs. You are further 
instructed that even if there were a violation 
of the Taft-Hartley Act regarding the Union 
security clause, there would not, on that 
account, be a violation of the anti-trust laws. 


The proof introduced in this case dis- 
closes that in the National Bituminous Coal 
Wage Agreement of 1950, there is a pro- 
vision to the effect that the operators sign- 
ing the contract would not lease any of 
their respective coal lands as a subterfuge 
to avoid the provisions of the Agreement. 
In 1958 a provision (called the Protective 
Wage Clause) was added to the agreement 
providing in effect that companies which 
sign the agreement would not buy coal from 
mine operators who were not paying the 
equivalent of the Union standards of em- 
ployment. The Court charges you that in 
the period relevant here, you must consider 
that both of these contract provisions were 
lawful and that neither of them was in 
violation of the Sherman Act, provided 
these provisions were inserted in the Agree- 
ment at the instance of the Union in the 
desire upon its part to protect the Union 
scale of wages and other benefits and to 
prevent the operators who had signed agree- 
ments from evading their obligations under 
the contract, and provided that such pro- 
visions were not the result of an agreement 
with large coal operators to drive small 
operators out of business. 


Phillips Brothers Coal Company has charged 
that it was a violation of the anti-trust laws 
for the United Mine Workers, together with 
certain coal operators, to approach the 
Secretary of Labor in order to obtain a mini- 
mum wage determination under the Walsh- 
Healey Act. The Court charges you that 
everyone has a right to approach officers 
of his Government to induce them to take 
lawful governmental action benefiting him. 
Any approach to the Secretary of Labor, 


‘Trade Regulation Reports 


which was designed to raise the minimum 
wages to be paid by coal operators doing 
business with the TVA or other govern- 
mental agencies, was not a violation of the 
anti-trust laws. Therefore, you will not give 
any consideration whatever to this approach 
to or meeting with the Secretary of Labor 
or any action taken by the Secretary of 
Labor, unless you find that the approach 
to the Secretary of Labor was a part of the 
conspiracy to get the prevailing wages 
established in the coal industry so high as 
to drive the small operators out of business. 


* Ok Ok 


[Motives] 


The major coal companies that Phillips 
Brothers Coal Company charges with being 
co-conspirators in the alleged conspiracy, 
of course, had the legal right to pursue 
activities which they considered to be in 
their own sound business judgment to the 
best interest of their respective companies, 
so long as they were not conspiring to- 
gether and with the Union to restrain trade, 
or to monopolize or to attempt to monop- 
olize. Likewise, the Union had the legal 
right to pursue activities which, in the 
judgment of the officers of the Union were 
to the best interests of the members of 
the Union in their wages and working 
conditions, so long as the Union was not 
conspiring with the other alleged co-conspira- 
tors for the purpose of restraining trade or 
bringing about a monopolization. If you 
find that the actions of the Union in this 
case were prompted solely by the motive 
to improve the working conditions and 
wages of its members, independent of the 
kind of conspiracy alleged by Phillips 
Brothers Coal Company, then you must 
answer that there was no conspiracy upon 
the conspiracy question. In making this 
determination, you must consider all of the 
evidence in the case. 

There is nothing unlawful in trying to 
get possession of a market through skill, 
efficiency, superiority of produce or by en- 
tirely laudable steps. It is unlawful to com- 
bine with others to monopolize the market 
in a certain commodity in order to drive 
out or to stifle competition, or hamper 
competition. 

If there was conspiratorial action by the 
Union, it would not be protected by the 
Norris-LaGuardia or Clayton Acts. On 
the other hand, if it is found that the 
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Union was acting in its own self-interest 
and for the betterment of its members, free 
and independent of a combination with 
non-labor groups intent upon violating the 
anti-monopoly laws, the Union would not 
be liable. 


[Lawful and Unlawful Bargaining | 


It is the objective of any national labor 
organization to eliminate price competition 
based on differences in labor standards, but 
this effect on competition has not been 
considered to be the kind of curtailment of 
price competition prohibited by the Sher- 
man Act. 


It is not a violation of the anti-trust laws 
for a labor organization to bargain col- 
lectively with a multi-employer group. 

Hence, multi-employer bargaining in the 
coal industry is not a violation of the anti- 
trust laws. 

The Union’s liability or non-liability ulti- 
mately depends upon the facts. The same 
labor union activities may or may not be in 
violation of the Sherman Act, dependent 
upon whether the Union acts alone or in 
combination with business groups. 


‘The quotation “The same labor union ac- 
tivities may not be in violation of the 
Sherman Act, dependent upon whether the 
Union acts alone or in combination with 
business groups,” is the language of the 
Supreme Court of the United States in the 
case of Allen Bradley v. Local Union [1944- 
1945 Trapve Cases { 57,386], reported at 325 
U. S. at page 810, et seq. 


If you should determine that there was 
an agreement or conspiracy violative of the 
Sherman Act, recovery against the Union 
can be had only for conduct which “the 
conspiracy contemplated and embraced.” A 
party to the agreement or conspiracy is 
chargeable with the acts of other -parties 
thereto only if the acts are done in further- 
ance of the joint venture. An individual 
party cannot be held responsible for what 
others do beyond the reasonable intend- 
ment of the common understanding. 


As the Court has mentioned before, you 
cannot return a verdict against the Union 
or the Trustees unless you find that they 
knew of the conspiracy and participated in 
it. A conspiracy cannot be inferred merely 
from the fact that several persons engage 
in similar business conduct with the same 
end in view, or, in this case, that the Union 
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or the Trustees contracted with or dealt 
with coal companies. 

Phillips Brothers Coal Company charges 
an unlawful conspiracy in restraint of trade 
which it says was participated in by the 
Union and by the Trustees. Phillips Brothers 
Coal Company charges that there were 
various other participators in the conspiracy, 
specifically a number of coal companies. 
These coal companies are not defendants 
in this action so that if you find that there 
was a conspiracy in violation of the anti- 
trust laws but that only the coal companies 
participated in it, you must find in favor of 
the Trustees and the Union. However, to 
find against the Union it is essential that 
you find a violation of the anti-trust laws 
involving the coal companies, and partici- 
pated in by the Union before you may 
find against the Union. 


A combination of employees necessarily 
restrains competition among themselves in 
the sale of their services to an employer; 
yet such a combination, that is, a labor 
union, is not an illegal combination under 
the anti-trust laws. Accordingly, the fact 
that the Mine Workers Union obtained a 
large membership and bargained collectively 
on behalf of its members in itself is no 
ground for holding that union liable under 
the Sherman Act. 


The Court charges you that restraints 
brought about by labor unions on the sale 
of employees’ services to employers, how- 
ever much such restraints curtail competition 
among employers are not in themselves 
combinations or conspiracies in the restraint 
of trade or commerce under the Sherman 
Act 


Phillips Brothers Coal Company charges 
that the wage provisions of the National 
Bituminous Coal Wage Agreement were 
set at high rates, and liberal welfare pay- 
ments were provided for, in order to drive 
small operators out of the coal business. 
The Court charges you that if the wage and 
welfare payment provisions in these con- 
tracts were arrived at by the parties as a 
result of good faith collective bargaining, 
and there was no agreement between the 
Union and operators to establish the wage 
rate and royalty payments so as to drive 
small operators out of business, the estab- 
lishment of wage rate and welfare provi- 
sions through the contract would not be 
a violation of the Sherman Act. 

ae 
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[Damages—Price Cutting] 


It is claimed that the principal perpe- 
trators of the price-cutting scheme were 
Pittsburgh-Midway Coal Company, Pea- 
body Coal Company and West Kentucky 
Coal Company and its subsidiary, Nashville 
Coal Company, the latter two being the 
claimed principal violators. It is further 
claimed that UMW gained control of West 
Kentucky Coal Company and Nashville 
Coal Company by outright purchases of 
capital stock and by loans to Cyrus Eaton 
and certain corporations affliated with Mr. 
Eaton, and that these companies were 
operated at losses or without regard to 
profit during the period of the alleged prac- 
tices. It is claimed that these companies 
were used to beat off the competition of 
local producers such as Phillips Brothers 
Coal Company by price-cutting practices. 

x * 


Phillips Brothers has offered proof that 
its average price of steam coal in 1956 was 
$3.92, and in 1957 it was $3.20, and in 1958 
it was $3.13. It contends that these re- 
ductions in price in 1957 and 1958 were 
the result of the alleged price-cutting prac- 
tices of the alleged co-conspirators, which 
Phillips Brothers contends were carried on 
throughout 1956, 1957, and 1958. It claims 
that the coal in the East Tennessee seams 
from which it mined its coal was of an 
extraordinary, high quality and should have 
commanded a better price than the average 
coal on the markets of the country. It 
contends that its prices for 1956, 1957, and 
1958 for steam coal under all of these con- 
ditions should have been at least the 
national average price. That it should be 
allowed to recover the difference in the 
price it would have received on a national 
average basis and the prices that it ac- 
tually received in the years 1956, 1957, and 
1958. That the difference in the prices it 
received for coal during these years and 
the national average price for bituminous 
coal for the same years amounted to around 
$93,000.00. 


The national average prices should not 
be considered as a basis for determining 
damages, unless the jury finds that the 
coal sold by Phillips Brothers, f.o.b. the 
mines, was at least equal in grade and 
quality and contained substantially the same 
BTU content as the coal considered in the 
average national sales price, f.o.b. mine; 
the cost of transporting the coal from 
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Phillips Brothers coal mine to its available 
market was comparable to the transporta- 
tion cost of coal included in the national 
market price; and, purchasers of coal in the 
utility market to which Phillips Brothers 
sold the coal required that coal purchased 
by them be of types and grades substan- 
tially equal to those required by coal pur- 
chasers in the average national market. 


If the jury finds that there was the 
alleged price-cutting practices by the al- 
leged co-conspirators pursuant to the al- 
leged conspiracy, the question of the amount 
of damages suffered by Phillips Brothers 
Coal Company, if any, is solely for the 
jury to decide. 


The jury may “consider as an element of 
damages the difference between the prices 
actually received and what would have been 
received” but for the alleged unlawful con- 
spiracy. 

ok Ok Ok 

[Picketing } 


The Court further charges you that the 
fact, if it be a fact, that members of the 
Union who were receiving benefits from 
the United Mine Workers of America Wel- 
fare and Retirement Fund engaged in picket- 
ing at one or more coal mines while a labor 
dispute was in progress is not entitled to 
any consideration by the jury on the 
question of whether or not the Union vio- 
lated the Sherman Act, unless the jury finds 
from the evidence that such picketing was 
a part of an alleged conspiracy entered 
into by the UMW and one or more of the 
alleged coal operators named in the com- 
plaint, and that it was a part of the con- 
spiracy and so picketing to drive the small 
operators out of business in order that the 
larger operators might have the business. 


[TVA Buying Policies] 


The Court further charges you that it 
was no violation of the anti-trust laws for 
the Union or the coal operators to approach 
the TVA to urge it to abide by the spirit 
and the letter of the Walsh-Healey Mini- 
mum Wage Act. Furthermore, it was no 
violation of the anti-trust laws for the 
parties openly and in their respective self 
interest to urge the Tennessee Valley Au- 
thority to modify its methods of buying 
coal, unless the parties so urged the TVA 
to modify its policies in buying coal for 
the purpose of driving the small operators 
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out of business, In other words, the ap- 
proach by these parties to the TVA to get 
it to change its policies with respect to coal 
buying standing alone was in no respect a 
violation of law and should not be con- 
sidered by the jury as a violation of law 
standing alone as the parties had the legal 
right to approach the TVA in an effort to 
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get the TVA to change its policies with 
respect to coal buying. 
Pee ane 


[The jury returned a verdict for plaintiff, 
finding that the union and the trustees had 
participated in a combination or conspiracy 
as charged and fixing damages at $90,000.] 


[] 70,037] United States v. Standard Oil Co. (New Jersey), Humble Oil and Re- 
fining Co., and Standard Oil Co. (Kentucky). 

In the United States District Court for the Western District of Kentucky. Civil No. 
3722. Dated June 5, 1961. 


Case No. 1425 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 

Consent Decree—Exclusive Territories and Requirements Contracts—Termination of 
Existing Agreements—Merger with New Supply Source.—A consent decree requires the 
defendant marketing oil company to give notice of termination of a requirements contract 
to its supplier, also a defendant (eliminating that source of supply entirely in five years), 
and purchase specified minimum percentages of its requirements from independent pro- 
ducers within its marketing area during a period of 15 years. It appearing also that the 
defendant marketing company proposed to merge with a producing company not a party 
to the action (and the government not opposing the merger), that company was made a 
party subject to all provisions of the decree, and those portions relating to requirements 
purchases from independent producers made specific provision for supplies to be obtained 
from the producers with which the marketing company is to merge. 


See Exclusive Dealing, Vol. 1, J 4009.500. 

For the plaintiff: Lee Loevinger, Assistant Attorney General, W. D. Kilgore, Jr., 
Baddia J. Rashid, Gordon B. Spivack, John H. Waters, Harry W. Cladouhos, Melvin J. 
Duvall, Jr.. Attorneys, Department of Justice. 

For the defendants: Louis Seelbach, Charles G. Middleton, Jr., Middleton, Seelbach, 
Woolford, Willis and Cochran, for defendant Standard Oil Co. (Kentucky); Francis R. 
Kirkham, and Pillsbury, Madison and Sutro for defendant Standard Oil Co. of California. 


Final Judgment 


Plaintiff, United States of America, hav- 
ing filed its complaint herein on December 
2, 1958; defendants having filed answers to 
the complaint denying any violation of law; 
plaintiff, defendant Standard Oil Company 
(Kentucky) and Standard. Oil Company of 
California (which has consented to be made 
a party hereto by the terms of this Final 
Judgment) by their respective counsel con- 
senting to the entry of this Final Judgment; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein, and 
upon said consent, it is hereby ordered, 
adjudged and decreed as follows: 


I 


This Court has jurisdiction of the subiect 
matter hereof and of the parties signatory 
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hereto. The complaint states claims for re- 
lief against the defendant Standard Oil 
Company (Kentucky) under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopoly,” 
commonly known as the Sherman Act, as 
amended, and under Section 3 of the Act 
of Congress of October 15, 1914, entitled 
“An Act to supplement existing laws against 
unlawful restraints and monopolies and for 
other purposes,” commonly known as the 
Clayton Act. 


II 


As used in this Final Judgment: 


(A) “Jersey” shall mean defendant Stand- 
ard Oil Company (New Jersey) and all of 
its subsidiaries and affiliates, except foreign 
affiliates in which Jersey has less than fifty 
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percent (50%) ownership and in which 
Socal has an interests 


(B) “Kyso” shall mean defendant Stand- 
ard Oil Company (Kentucky) and its sub- 
sidiaries; 

(C) “Socal” shall mean Standard Oil 
Company of California and all of its sub- 
sidiaries and affiliates controlled by Socal; 


(D) “Refined petroleum products” shall 
mean products resulting from the refining 
of crude oil except residual fuel oil and 
petrochemicals; 


(E) “Independent refiners” shall mean 
domestic refiners other than the companies 
which are or which become those among the 
twenty-one (21) largest domestic refiners 
as measured by the domestic operating 
crude oil capacity of the company and its 
subsidiaries and known affiliates. The de- 
termination of which refineries are “inde- 
pendent refineries” within the meaning of 
this Final Judgment shall be made from 
the annual report of the United States 
Bureau of Mines concerning domestic pe- 
troleum refineries and made as of the date 
of release of each such annual report. A 
refiner who is an independent refiner at the 
time it enters into any contract hereunder 
shall remain an independent refiner during 
the term of such contract. 


III 


(A) It appearing to this Court, pursuant 
to Section 5 of the Sherman Act, that the 
ends of justice require that Socal, which 
intends to be successor to Kyso pursuant 
to merger or acquisition of stock or assets, 
be brought before this Court, Socal hereby 
appears as an additional party defendant 
waiving the necessity of being summoned 
and answering the complaint herein, and 
agreeing to be bound by the applicable 
provisions of this Final Judgment. 

(B) The provisions of this Final Judg- 
ment applicable to Kyso and Socal shall 
apply also to their successors, assigns, offi- 
cers, directors, employees and agents, and 
to all other persons in active concert or 
participation with Socal or Kyso who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise. 


IV 


Kyso and Socal are ordered and directed 
no later than June 30, 1961, to serve termi- 
nation notice on Jersey as provided in para- 
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graph IT of the contract between Kyso and 
Jersey dated July 5, 1956, and to terminate 
said contract as early as possible in ac- 
cordance with the terms of said paragraph 
II, or, if Jersey will agree, terminate the 
contract at any time after two years from 
the effective date of this Final Judgment, 
provided Jersey shall have given one year’s 
notice of its agreement to such earlier 
termination. 


V 


(A) Except as permitted in Section IV 
above, defendants Kyso and Socal are en- 
joined and restrained from obtaining any 
automotive gasoline, kerosene, heating oil 
or diesel fuel from Jersey for marketing 
within Louisiana, Arkansas, Tennessee, 
Kentucky, Mississippi, Alabama, Georgia, 
Florida, South Carolina, North Carolina, or 
West Virginia (hereinafter referred to as 
“said States’). 


(B) Defendants Kyso and Socal are en- 
joined and restrained from obtaining, after 
July 1, 1966, any other refined petroleum 
products from Jersey for marketing in any 
of said States. 


VI 
[Requirements Sources] 


(A) Defendants Kyso and Socal are or- 
dered and directed until July 1, 1976, to 
obtain at least forty percent (40%) of their 
requirements for automotive gasoline, kero- 
sene, heating oil and diesel fuel for market- 
ing within said States from independent 
refiners, provided such refiners are ready, 


willing and able to furnish such products of 


suitable quality in economic quantities and 
at costs and upon terms and conditions as 
favorable as may be at the time available 
from other sources. 


(B) In the event that Kyso and Socal 
cannot obtain forty percent (40%) of their 
requirements of the products specified in 
subsection (A) above in accordance with 
the terms of that subsection, Kyso and 
Socal may enter into any contracts, agree- 
ments or other arrangements, with refiners 
other than independent refiners and Jersey, 
but for terms of not longer than one year, 
under which Kyso and Socal will acquire 
the products specified above for marketing 
in said States. 


(C) Defendants Kyso and Socal are or- 
dered and directed, except for emergency 
purchases, 
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(1) from and after July 1, 1966, to obtain 
their requirements for refined pe- 
troleum products other than the prod- 
ucts specified in subsection (A) above, 
and 

(2) from and after July 1, 1976, to obtain 
all of their requirements of automo- 
tive gasoline, kerosene, heating oil 
and diesel fuel 


for marketing within said States, which 
requirements are not supplied by refineries 
of Kyso and Socal, from independent re- 
finers, provided such refiners are ready, 
willing and able to furnish such products 
of suitable quality in economic quantities 
and at costs and upon terms and conditions 
as favorable as may be at the time available 
from other sources. 


(D) Nothing in subsections (A) or (B) 
above shall require Kyso and Socal to ob- 
tain, prior to January 1, 1966, from inde- 
pendent refiners or other refiners, products 
specified in said subsections in an amount 
greater than the requirements of Kyso and 
Socal for said products for marketing in 
said States remaining after their purchases 
from Jersey in accordance with the provi- 
sions of Section IV hereof, plus (after the 
time Socal’s and Kyso’s Gulf Coast re- 
finery is in production) either 55,000 bar- 
rels per day of said products, or sixty 
percent (60%) of Kyso’s and Socal’s said 
requirements for said products, whichever 
is greater. 


(E) In determining whether Kyso and 
Socal have discharged their obligations 
under subsections (A) and (B) above, all 
of the specified products other than automo- 
tive gasoline may be aggregated. If Kyso 
and Socal shall obtain blending stocks and 
feed stocks, of distillate gravity and lighter, 
from independent refiners, such acquisitions 
shall discharge pro tanto the obligation of 
Kyso and Socal to purchase products made 
therefrom, 


(F) Kyso and Socal shall in good faith 
endeavor to obtain the percentage of prod- 
ucts referred to in subsections (A) and 
(B) hereof during each year, but shipments 
of product may be allocated forward or 
backward in reasonable amounts at the 
end of each year in computing the volume 
of products obtained. 


(G) If at any time, and from time to 
time, after January 1, 1965, or after the 
date the contract referred to in Section IV 
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above with Jersey shall have been earlier 
terminated in accordance with the provi- 
sions of said Section if such event shall 
occur, Socal and Kyso, after diligent and 
thorough review of normal refinery sources 
of supply, both independent and others, are 
unable to obtain from all such sources a 
portion of the forty percent (40%) of their 
requirements of the products specified in 
subsection (A) above, of suitable quality 
and in economic quantities and on a firm 
contractual basis for a period of one year 
in advance at fair competitive costs, then 


-Kyso and Socal may supply such deficiency 


from their own refineries, and if they are 
unable for two consecutive years to obtain 
a portion of their said requirements as 
above set forth and upon a satisfactory 
showing to the plaintiff that such portion 
is not so available, the percentage of Kyso’s 
and Socal’s requirements which they are 
ordered and directed to obtain hereunder 
shall be reduced by the percentage of their 
said requirements which they are then 
unable so to obtain and their obligation 
to obtain product hereunder shall be cor- 
respondingly reduced to the extent that 
said amount exceeds 1,000,000 barrels per 
year. 


(H) If at any time, and from time to 
time, after January 1, 1966, or after one 
year from the date the contract referred 
to in Section IV above with Jersey shall 
have been earlier terminated in accordance 
with the provisions of said Section if such 
event shall occur, Socal and Kyso, after 
diligent and thorough review of normal 
independent refinery sources of supply, are 
unable to obtain from independent refiners 
for two successive years a portion of the 
forty percent (40%) of their requirements 
of the products specified in subsection (A) 
above, of suitable quality, in economic 
quantities, at costs and upon terms and 
conditions at least as favorable as may be 
at the time available from other sources 
and on a firm contractual basis for a period 
of one year in advance, and upon a satis- 
factory showing to the plaintiff that such 
portion is not so available, then Kyso and 
Socal may thereafter supply from their 
own refineries the percentage of their re- 
quirements of said products which they are 
then unable so to obtain, and their obli- 
gation to obtain product hereunder shall 
be correspondingly reduced, if such reduc- 
tion shall exceed the reduction provided 
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in subsection (G) above, to the extent that 
said amount exceeds 1,000,000 barrels per 
year. 


(1) During the period beginning July 1, 
1961, through July 1, 1976, Kyso and Socal 
are enjoined from entering into any con- 
tract, agreement or other arrangement with 
any one single independent refiner under 
the terms and conditions of which Kyso 
and Socal will obtain more than approxi- 
mately fifteen percent (15%), as of the date 
of the contract, of their total requirements 
of automotive gasoline, kerosene, heating 
oil and diesel fuel, for marketing within 
said States, unless other independent re- 
finers are not ready, willing and able to 
furnish such products of suitable quality 
in economic quantities and at costs and 
upon terms and conditions as favorable as 
may be at the time available from other 
sources. 


(J) Defendants Kyso and Socal shall an- 
nually report to the plaintiff their acquisi- 
tions of refined petroleum products indicating 
the nature of their compliance with subsec- 
tions (A) and (B) above. 


VII 


Kyso and Socal are enjoined and re- 
strained from arbitrarily refusing to continue 
to sell to rebrand jobbers and rebrand 
resellers presently being supplied by Kyso 
the refined petroleum products currently 
being supplied to the particular rebrand 
jobber or rebrand reseller who desires to 
obtain such products for resale in said 
States. Kyso and Socal shall conduct nego- 
tiations with said rebrand jobbers and 
rebrand resellers in good faith to reach an 
agreement upon terms and conditions that 
are reasonable under all then existing 
circumstances. 


VIII 


Kyso and Socal are enjoined and re- 
strained from entering into, adhering to or 
claiming any rights under any contract, 
agreement or other arrangement with Jer- 
sey or any other petroleum company allo- 
cating or dividing domestic territories or 
markets for the sale of any refined petroleum 
products, provided, however, that this Sec- 
tion shall not be deemed to prohibit otherwise 
lawful distribution contracts, agreements or 
other arrangements. 
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IX 
[Supervision] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon the written request of the Attor- 
ney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
upon reasonable notice to Kyso or Socal at 
its principal office, subject to any legally 
recognized privilege, be permitted: 

(A) Access during office hours of Kyso 
or Socal to all books, ledgers, accounts, cor- 
respondence, memoranda and other records 
and documents in the possession of or under 
the control of Kyso or Socal, who may have 
counsel present, relating to any of the 
matters contained in this Final Judgment; 
and 


(B) Subject to the reasonable convenience 
of Kyso or Socal, and without restraint or 
interference, to interview the officers and 
employees of Kyso or Socal, who may have 
counsel present, regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment, Kyso or Socal, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, made 
to its principal office, shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the enforcement of this Final Judgment. 


No information obtained by the means 
permitted in this Section IX shall be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the 
Executive Branch of the plaintiff, except in 
the course of legal proceedings for the pur- 
pose of securing compliance with this Final 
Judgment in which the United States is a 
party or as otherwise required by law. If 
any such information is divulged to a duly 
authorized representative of the Executive 
Branch, outside the Department of Justice, 
such information shall be given after notice 
to the defendant and on the condition that 
it will not be revealed to any person outside 
of such representative’s Department or agency 
except where required by regulation or stat- 
ute or pursuant to court process. 
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x pliance therewith and punishment of vio- 
ieee 28 ; i h f, 
Jurisdiction is retained for the purpose of lations thereo XI 
enabling any of the signatories to this Final ; ; 
Judgment, and no others, to apply to this This Final Judgment shall take effect 


Court at any time for such further orders _ thirty (30) days after the consummation 
and directions as may be necessary or appro- of the merger of Kyso and Socal or the 
priate for the construction or carrying out acquisition by- Socal of Kyso’s stock or 
of this Final Judgment, or for the modifica- assets and shall continue in effect for twenty 
tion or termination of any of the provisions (20) years thereafter. 

thereof, and for the enforcement of com- 


[70,038] Crown Zellerbach Corp. v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. No. 15,904. Dated 
June 5, 1961. 


On Petition to Review an Order of the Federal Trade Commission. 


Clayton Act 


Acquisitions—Competing Manufacturer—Census Coarse Paper.—The Federal Trade 
Commission properly held that an acquisition of a manufacturer of Census coarse papers 
(primarily wrapping, shipping sack and bag papers) by another manufacturer of such 
papers violated Clayton Act Sec. 7. The acquiring company had 50% of the sales in 
the three-state Pacific area in which the major portion of the acquired company’s sales were 
made, the acquired company had 11% of sales, a third company had 17% (but sold almost 
exclusively through one jobber), and companies from outside the area had 11% of sales. 
Purchases from “outside’ companies were considered unsatisfactory by independent 
jobbers and converters within the three-state area, largely because of delivery delays, 
and the exclusive-outlet policy of the number three producer left those jobbers with only 
one effective supplier, the acquiring company, which also had its own jobber subsidiary 
as a competitor for the independents. The result, therefore, was not only a probable 
adverse effect on competition within the area, but the creation of a monopoly type situation. 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.550, 4207.805. 


Acquisitions—Relevant Market—Sales v. Production as Test—Interchangeability of 
Productive Facilities as a Factor—Probative Effect of Census Bureau Classifications.—In 
determining the relevant market for testing the competitive effects of an acquisition of a 
paper manufacturer by another such company, the court expressed the opinion that sales 
statistics were generally to be considered more significant than production figures (which 
had been used by the FTC, but did not change the result) as to both product and geo- 
graphical area. This being so, an acquiring company’s contention that the ability of manu- 
facturers to use the same production facilities and raw materials in making alternative 
products (so that they become competitors in the specific products sold by the companies 
involved in the acquisition) or the ability of some customers (here, paper converters) to 
produce alternative products themselves, would not serve to enlarge the market, or offset 
the competitive effects as determined on the basis of sales. Census Bureau classifications 
of products (also used by the FTC in determining the product market) are not conclusive 
in determining the product involved, but may indicate factors applicable to the particular 
industry. 


See Acquisitions of Stock or Assets, Vol. 1, 7 4207.354. 


Acquisitions — Relevant Market — Line of Commerce — Actual Products and Sales 
Areas as Key Factors—Alternative Products—Inclusion of Separable Lines—Census 
Coarse Paper—Manufactured Bags.—In determining the relevant line of commerce, it is 
the products actually sold by the acquired company and the area in which those sales are 
made that must be considered. It is not necessary to include all products manufactured 
and sold, or even that the products considered be a large part of the business of the cor- 
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porations involved. Nor is it necessary (or in this instance proper) to consider alternative 
products which could be produced by this or other companies with existing equipment or 
similar raw materials, or adaptable to similar end uses. Accordingly, the relevant line of 
commerce for determining the competitive effects of an acquisition of a paper manufac- 
turing company was the Census coarse paper it produced (its primary line), as used by the 
FTC, plus completed manufactured bags (its second largest source of income) although 
that item was not included in the same basic classification of products. Other products 
the company manufactured, though in comparatively minor amounts, were properly ex- 
cludible from the line of commerce. 


See Acquisitions of Stock or Assets, Vol. 1, | 4207.380. 


Acquisitions—Relevant Market—Geographical Area Serviced by Acquired Company 
—Concentration of Sales.—The geographical area for testing the competitive effects of an 
acquisition of a paper manufacturing company was the three-state Pacific Coast area in 
which 70% of its sales were made, rather than the 1l-state western area used by the 
Federal Trade Commission (and in many of which minimal or no sales of some products 
included in the line of commerce were made during the test year), or the area comprising 
all states west of the Mississippi as advocated by the acquiring company. Testimony 
showed that delivery cost and time were substantial factors in determining where customers 
of the acquired company made their purchases, and that more distant companies were 
considered less desirable sources of supply. 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.429. 


Acquisitions—Failing Company Doctrine—Financial Hardship and Need for Modern- 
ization.—The fact that an acquired company’s facilities and equipment were in need of 
modernization and expansion, that the costs of this program had far exceeded estimates, 
that it was having difficulty in financing those costs, and that its board of directors had 
instituted efforts to sell the business (to a company other than that which did acquire it) 
upon the death of its president, did not make the failing company doctrine applicable. It 
still had substantial net worth and current earnings, and there was no proof that it would 
have been unable to complete its modernization program or was actually in a failing or 
bankrupt condition. 


See Acquisitions of Stock or Assets, Vol. 1, | 4207.104. 


For the petitioner: Arthur H. Dean, Howard T. Milman, Marvin Schwartz and 
Jerome Gotkin, New York, N. Y., and Philip S. Ehrlich, San Francisco, Cal.; Sullivan and 
Cromwell, New York, N. Y., of Counsel. 


For the respondent: Earl W. Kintner, General Counsel, James E. Corkey, Assistant 
General Counsel, Frederick H. Mayer and Gerald Harwood, Attorneys, Federal Trade 
Commission, Washington, D. C.; oral argument by Alan B. Hobbes, Assistant General 
Counsel and Frederick H. Mayer. 


Affirming FTC cease and desist order in Dkt. 6180. 
Before Pore, MAGRUDER and MERRILL, Circuit Judges. 


Pore, Circuit Judge [In full text]: In 
June, 1953, the petitioner Crown Zellerbach 
Corporation acquired the stock and assets 
of St. Helens Pulp and Paper Company. 
On February 15, 1954, the Federal Trade 
Commission filed a complaint against the 
petitioner charging that such acquisition of 
St. Helens by Crown Zellerbach was a vio- 
lation of §7 of the Clayton Act, (15 U.S.C. 


ike Re spaemnepe eran No corporation engaged in 
commerce shall acquire, directly or indirectly, 


§ 18) as amended and approved December 
29, 1950,7 in that “the effect of the afore- 
said acquisition by respondent [Crown Zeller- 
bach] of control of St. Helens may be sub- 
stantially to lessen competition or to tend 
to create a monopoly in the lines of com- 
merce, as ‘commerce’ is defined in the Clay- 
ton Act, in which respondent and St. Helens 
were engaged in the Western States and 


assets of another corporation engaged also in 
commerce, where in any line of commerce in 


the whole or any part of the stock or other 
share capital and no corporation subject to the 
jurisdiction of the Federal Trade Commission 
shall acquire the whole or any part of the 
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any section of the country, the effect of such 
acquisition may be substantially to lessen com- 
petition, or to tend to create a monopoly.” 
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more particularly in the Pacific Coast States 
of the United States, and in each of them.” 


After answer was filed admitting the ac- 
quisition but denying that such acquisition 
violated §7 of the Act, hearings were held 
before an Examiner from January 10, 1955 
to November 20, 1956. The Examiner found 
that the allegations of the complaint had 
been sustained. Upon appeal the Commis- 
sion made findings of its own modifying 
certain of the findings of the Examiner, but 
adopting the Examiner’s conclusions that 
the acquisition “had the effect of substan- 
tially lessening competition and tending to 
create a monopoly in the relevant line of 
commerce in violation of Section 7 of the 
Clayton Act, as amended.” A final order of 
divestment was issued December 26, 1957, 
and this petition for review followed. 


Both Crown Zellerbach Corporation, here 
called Crown, and St. Helens Pulp and 
Paper Company, here called St. Helens, 
were corporations engaged in the manufac- 
ture of pulp and paper and the sale of paper 
and paper products through much of the 
West. At the time of the acquisition of St. 
Helens, Crown was the largest pulp and 
paper company in that area and one of the 
largest in the nation. It carried on a fully 
integrated operation from timber lands and 
logging operations through the production 
and distribution of paper and paper prod- 
ucts. It had timber holdings consisting of 
approximately 500,000 acres owned in fee 
in Washington and Oregon and cutting 
rights on approximately 20,000 acres, man- 
aging its timber lands on a sustained yield 
basis. Zellerbach Paper Company, a wholly 
owned subsidiary, was a large seller of 
paper products, the larger portion of which 
were bought from Crown.® 


In 1953 Crown produced pulp and paper 
at its mills in Oregon and Washington. 
These were located at Camas, Washington; 
West Lynn, Oregon; Port Angeles, Wash- 
ington; Lebanon, Oregon; and Port Town- 
send, Washington. During the time this 
case was under consideration before the 
Commission, it was preparing for produc- 
tion at another mill at Antioch, California. 
It owned 99 percent of Crown Zellerbach 
Canada, Limited, a fully integrated pulp and 


2 By the ‘‘West’”’ unless otherwise qualified, 
we refer to the Bureau of the Census definition 
of that region which includes the Pacific Coast 
states (Washington, Oregon, California), and 
the Mountain states (Montana, Idaho, Wyoming, 
Colorado, New Mexico, Arizona, Utah, Nevada). 
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paper mill in Canada, and also had large 
timber holdings in Canada. It had facilities 
for converting portions of its paper pro- 
duction into paper products at some of the 
mills above listed, and also at Harlingen, 
Texas; North Portland, Oregon; and San 
Leandro and Los Angeles, California. While 
the case was pending before the Commis- 
sion it acquired through another merger 
mills at Bogalusa, Louisiana; Baltimore, 
Ohio, and Dresden, Ohio. 


St. Helens was also a fully integrated 
pulp and paper mill having a capacity of 
180 tons of paper a day. It had 117,000 
acres of high quality timber land and im- 
portant cutting rights. Its mill was located 
at St. Helens, Oregon. 


[FTC Conclusions as to Relevant Market] 


In making its inquiry as to whether the 
merger here accomplished fell within the 
prohibition of § 7, the Commission was con- 
fronted initially with the task of determin- 
ing what was the relevant market, both as 
respects products and as concerns geographical 
area. This was a necessary step precedent 
to determining whether within that market 
there was a probability that the effect of the 
acquisition of St. Helens by Crown would 
be substantially to lessen competition or to 
tend to create a monopoly. The Commis- 
sion held that “the coarse paper line relat- 
ing generally to coarse wrapping papers, 
bag and sack papers and convertible papers 
is a sufficiently distinct product line to be a 
‘line of commerce’ within the meaning of 
Section 7.” With respect to geographical 
market, it held that “the Eleven Western 
States,* as found by the hearing examiner, 
is an appropriate section.” 


In order to review those determinations 
we must first inquire, after an examination 
of the record, as to the products with re- 
spect to which Crown and St. Helens com- 
peted, and the location and area of that 
competition. The question is just where 
these parties met in the paper and paper 
product market. 


In general, grades of paper fall within 
three separate categories: namely, coarse, 
fine and newsprint. St. Helens was a coarse 


’ Crown owned a substantial interest, nearly 
50 percent, in Fibreboard Products, Inc., a 
paper and paperboard producer, which it sold 
in 1956. 

* Composing the ‘‘West’’ as previously defined. 
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paper producer. Crown produced and sold 
a very complete line of paper and paper 
products, many of which were not produced 
or sold by St. Helens. Included in this line 
were newsprint, groundwood paper, machine- 
coated printing and converting paper, and 
fine paper. On the other hand, both Crown 
and St. Helens produced and sold, in com- 
petition with each other certain varieties of 
coarse papers including wrapping paper, 
shipping sack paper, bag paper, envelope 
paper, gumming paper, waxing paper, and 
other converting paper. 


Generally speaking, in the trade and in 
the clasifications of paper listed by the 
Bureau of Census, all coarse papers known 
to the trade are listed in various groups. 
What these are are disclosed in the peti- 
tioner’s brief under Table VI which shows 
the production in the United States in the 
year 1953 of all trade coarse paper. That 
table is as follows: 


TABLE VI 


1953 TRADE COARSE PAPER PRO- 

DUCTION IN THE UNITED STATES 

BY CENSUS CLASSIFICATIONS AND 
PRINCIPAL GRADES THEREOF 


(Tons of 2,000 Pounds) United States 


ToraL TRADE COARSE PAPER...... 17,749,333 
Gensus’ coarse) paper as 2 222 3,392,000 
Waappingspapers 4.4 see 634,409 
Shipping--sack paper. -— 749,443 
Bagepaper en te ee ee 895,949 
ENVElODE WDaDeime sash aca tatadt 119,746 
Gumming paper ............. 94,541 
Wraxiney paper - 5. 2s 2h, Say 223,177 
Other converting paper ...... 516,413 
Otherapore auseuaaea ace tet 158,322 
Census special industrial paper. . 554,396 
pLaDUlaAtineeCALGe SOCK.) gas ae 118,653 
Kilesolder stocker ..22144..26). 25,718 
apistocke eet et kee ee 104,507 
Vulcanizing fibre stock ...... 28,668 
Resin impregnated stock ..... 38,862 
Oltheranen. SMA veda Soe Yet J 237,988 
Census sanitary tissue stock .... 1,277,694 
Mowelliginsteckis. mena. cet. 296,952 
Toilet tissue stock (regular and 
fACtalmtiSSUOety,DeCS) year ues 607,114 
Napkin stock (regular and facial 
HiSStleRtY DES) see Se SS, 149,283 


5‘‘In this connection, a question for deter- 
mination is whether or not the coarse paper 
line, including wrapping, bag and sack papers 
and converting papers, whieh the hearing ex- 
aminer refers to as Census coarse papers, is A 
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Census sanitary tissue stock—continued 


Facial tissue stock (other than 
napkin and--toilet stock e.g. 


handkerchiels) Vere72) eens 8 180,284 
Other Grech ey Tyee Se, ars oS 44,061 
Census tissue paper, except sanitary 
an dethinn tet she se ot 230,959 
Wrapping stissue?, - us.) 51,877 
Waxing tissue stock ......... 103,647 
Fruit and vegetable wraps .... 22,282 
Other eye = nee ee eer eetate: 53,153 
Census container board ........ 6,616,889 
Wine nse? Bt ao frases. «ee 4,412,745 
Corrugating material ......... 1,906,116 
Other Myuss, AL Mea. eres 298,028 
Census bending board ......... 3,566,683 
Folding boxboard stock ...... 2,429,143 
Special “food board”... 4. :. 2. - 967,899 
Otherl 2 See See Oa 169,641 
Census nonbending board ...... 950,293 
Setup boxboard, unpasted .... 763,341 
Otherrmeeetawi he sages ioe. 186,952 
Census special paperboard stock 
Tee eee, "aE ee ee 1,085,204 
Tubewstock Gases see Be 229,260 
Liner for gypsum and plaster 
POAT AWA, FANE CRESS 3! 459,572 
Otherto? 298 Ce. a8ih seer 396,372 
Censttstcardboard’? 440 fer ae 75,215 


It will be noted that the first listed cate- 
gories of coarse paper are grouped under 
the heading “Census coarse paper”, which 
includes the papers sold by St. Helens. Al- 
though the other groups listed, such as 
“special industrial paper” are also coarse 
papers, yet for classification in the Census 
statistics only the categories just named are 
called Census coarse paper. 


The Examiner found that in the year 
1953, the year of the acquisition of St. 
Helens, about 84 percent, or 48,155 tons of 
St. Helens’ total production was made up 
of various of these listed grades of paper 
which the Census chose to designate as 
Census coarse paper. 

Finding that Crown produced 51.5 per- 
cent of the total of these so-called Census 
coarse papers produced in the West, the 
Examiner concluded that “the line of com- 
merce involved in this proceeding is the 
various papers falling within the Census 
category of coarse papers.” The Com- 
mission agreed. 


‘line of commerce’ within the meaning of the 
Clayton Act. 

All such papers are in a relatively allied line, 
particularly in respect to markets and end uses. 
They generally relate to the packaging and 
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[Probative Effect of Census Classification] 


The petitioner attacks this determination 
of these papers as constituting the relevant 
line of commerce, product-wise, and asserts 
that all trade coarse papers as listed in the 
table, supra, constitute the product dimen- 
sion of the relevant market. Petitioner 
says that the papers designated as constitut- 
ing a relevant market by the Commission, 
although they are listed under a single 
heading as “Census coarse paper” are not 
thereby proven to measure the product 
dimension of the relevant market in that 
they are grouped together by the Census 
merely for statistical reasons and that the 
Census grouping means nothing; that the 
grades selected by the Commission have 
little relation to each other and serve many 
diverse uses, while on the other hand, there 
is a greater degree of substitutability be- 
tween the so-called Census coarse papers 
and other trade coarse papers than among 
ordinary Census coarse papers themselves; 
that all trade coarse papers are made from 
the same raw materials in the same mills 
on the same machines and this production 
flexibility requires that all trade coarse papers 
should be included in the relevant market. 


As for the argument that the Census classi- 
fication does not settle what constitutes a 
relevant market, we agree. At the same 
time we must recognize that it is possible 
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that this grouping has behind it some facts 
or circumstances relating to the paper in- 
dustry which may have led to the group- 
ing originally although it is not specifically 
named or designated in the Census report. 
Such circumstances may or may not have 
some bearing upon the question of what 
may be the relevant market here. Here- 
after we shall have occasion to discuss 
specifically the other reasons given by peti- 
tioner for making all trade coarse papers as 
listed in the table above a part of the rele- 
vant market, such as the flexibility in pro- 
duction, the substitutability of use, efc. But 
at this point we think it plain that what is 
important as an aid to the determination 
of what is the relevant market is a con- 
sideration of what are the facts concerning 
competition in the market place. To that 
we address our attention. 


[Sales v. Production as Test of 
Relevant Product and Market\ 


We begin with what the record shows as 
to how St. Helens operated; what products 
it sold; where it sold those products; to 
what extent this constituted competition 
with the petitioner and others; what other 
producers were selling the same products 
in the same market; and, relative to all 
other suppliers of these products in the 
same area, how much of a competitive factor 


wrapping field where a flexible type packaging 
material is appropriate or desirable. Wrapping 
papers, as the name implies, are made and used 
primarily for wrapping; they are produced in 
many sizes, colors, finishes, weights and other 
specifications appropriate for this field. Similar 
considerations apply as to bag and sack papers 
and other converting papers. Such factors as 
Physical characteristics, markets, prices, and 
uses, all or in part tend to distinguish these 
papers from other papers and paperboard. 
Distinctions among individual types of paper 
or paperboard are readily apparent. As an 
example, one of the papers which respondent 
would include with the relevant product is con- 
tainer board, a separate category in the broad 
line of trade coarse papers. Container board is 
used in the manufacture of boxes, particularly 
the corrugated paper box. This is ordinarily a 
heavier paper than the usual run of wrapping 
and bag papers. Container board also utilizes 
a high proportion of waste paper as compared 
with the coarse wrapping and bag papers, re- 
sulting generally in a lower -quality paper. In 
addition, these particular papérs involve differ- 
ent markets. Container board is made into 
boxes and sold to manufacturers of products 
requiring strong, lightweight shipping contain- 
ers. Wrapping papers and bags (the converted 
product) are generally sold in markets which 
include paper jobbers, wholesalers, such as 


1 70,038 


grocery wholesalers, and large consumers, such 
as chain grocers, ultimately to be used in large 
part by retailers for packaging or wrapping at 
the point of sale to the consumer. Moreover, 
there is evidence of price variations as between 
such categories of paper or paperboard. These 
and other differentiating factors illustrate the 
distinctiveness of the competitive fields involved 
in the broad trade coarse paper line. 

It is argued by the respondent that some of 
the papers in the coarse wrapping, bag, sack, 
and converting paper field are substantially 
similar to some of the papers in other fields and 
that since they may be used interchangeably, 
the product line of commerce should not be so 
narrowly defined. The nature of many papers 
indicates that they are unsuitable generally for 
any purpose other than that for which they 
are made, such as toilet tissue. On the other 
hand, some papers such as certain container 
boards and certain wrapping papers might re- 
place each other in use, but the evidence indi- 
cates that there is little such substitution in 
actual practice. 

It is our opinion, in view of the foregoing 
consideration, that the coarse paper line relat- 
ing generally to coarse wrapping papers, bag 
and sack papers and convertible papers is a 
sufficiently distinct product line to be a ‘line of 
commerce’ within the meaning of Section 7.’’ 


© 1961, Commerce Clearing House, Inc. 


Number 186—103 
6-24-61 


St. Helens was. Of course the patterns of 
trade carried on by St. Helens alone do not 
furnish the entire answer in our effort to 
discover the patterns of trade in the paper 
industry which were followed in practice, 
from which the Board must determine the 
relevant market; but what St. Helens pro- 
duced and sold in competition with other 
paper manufacturers, and particularly in 
competition with the petitioner, furnishes 
the best place to begin; and it is manifest 
that generally speaking we must find the 
relevant market product-wise in those prod- 
ucts in which St. Helens was a significant 
factor before the merger. Thus St, Helens 
produced no newsprint nor fine paper, and 
plainly enough, those types and grades do 
not figure here. 

We turn now to the statistics shown in 
the record for the answers to these ques- 
tions. Initially we inquire about volume of 
production of the paper categories men- 
tioned, namely, those grouped under the 
heading Census coarse paper in table VI 
above. In the West, in the year 1953, the 
total production of these papers, that is to 
say, wrapping paper, shipping sack paper, 
etc., was 437,384 tons. Of this quantity 
Crown produced 225,276 tons, or 51.5 per- 
cent of the total, and St. Helens produced 
48,155 tons, or 11 percent of the total. The 
combined total of these two producers was 
thus 62.5 percent of the whole. It is con- 
ceded that the production of these papers 
by these concerns was substantially the same 
in the preceding year, 1952. During the 
year 1953, St. Helens also produced papers 
within the other categories listed on table 
VI, ie., special industrial paper, sanitary 
tissue, tissue paper except sanitary, thin 
container board, bending board and special 
paper board. These papers were produced 
by St. Helens in comparatively small amounts. 
The production figures show that in 1953, 
the 48,155 tons of the so-called Census coarse 
papers constituted approximately 84 percent 
of St. Helens’ production, 
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Petitioner criticises the use of these fig- 
ures by the Examiner and the Commission 
to demonstrate that St. Helens’ paper pro- 
duction fell predominantly and most signifi- 
cantly within the so-called coarse paper 
category, contending that production is not 
necessarily significant with respect to the 
amount of area of competition. It argues 
that the Commission’s findings based upon 
production statistics are misleading because 
what is meaningful in ascertaining the ex- 
tent and amount of competition which 
would be affected by the merger would be 
the sales statistics. It notes that much of 
the production of both companies was sold 
outside of the West and beyond the area 
of the country which the Commission treated 
as relevant to its decision in this case. We 
think it is correct to say that the sales 
Statistics rather than production figures are 
generally speaking more significant in arriv- 
ing at the relevant market both as respects 
product and geographical area. However, 
as hereafter noted, the problem as to the 
meaningful competition prior to the merger 
is not so simple as to be resolved solely 
by reference to sales. 


[Sales and Production Charts and 
Percentages] 


While neither party here has compiled 


for us charts or tables showing their sales 


in the various geographical areas considered 
by the Commission, the information is 
nevertheless available in the record. These 
are shown for the year 1952 in tons and by 
states on the charts which we here attach. 
The charts include manufactured bags be- 
sides the listed papers shown under the 
heading of Census coarse paper in Table 
VI. The reason for the inclusion of bags 
we explain shortly. The first chart, Chart 
A, relates to Crown. The second chart, 
Chart B, relates to St. Helens. (Since 
these charts have been compiled by us from 
the record, an explanation of their sources 
is given in Appendices A and B.) 
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During the years to which we have re- 
ferred St. Helens produced and sold as a 
converted paper product a substantial quan- 
tity of bags. Its sales of other converted 
products were relatively. insignificant.° 


Chart B, showing St. Helens’ 1952 sales 
of Census coarse papers and manufactured 
bags by state, discloses precisely where St. 
Helens was a potential competitor. Thus 
it sold 12,292.97 tons of wrapping paper in 
that year in the three Pacific Coast states 
of California, Oregon and Washington. In 
the same period and area it sold 5,721.53 


tons of shipping sack paper, 6,913.32 tons | 


of manufactured bags, and 2,875.22 tons of 
envelope paper. In that period also it sold 
substantial, though lesser, quantities of the 
other categories of what the Examiner 
called Census coarse papers; and the record 
justifies the Commission’s conclusions that 
this was not only potential but actual com- 
petition. _The direction and vigor of that 
competition we shall discuss hereafter. 


[Selection of Acquired Company's Products 
and Selling Areas for Consideration] 

Obviously to begin an inquiry as to the 
relevant market involved here, the initial 
inquiry must be as to what products St. 
Helens sold in the competitive market and 
where those products were sold. All this 
of course is preliminary to the inquiry which 


we must reach later in this opinion as to 
what effect the absorption of Sf. Helens 
had upon competition in that market. 


It was competent for the Commission in 
arriving at its conclusion as to the effect of 
the merger on competition, to confine its 
consideration of the relevant market, prod- 
uct-wise, to those products which were 
mainly and principally the products sold by 
the absorbed company. We know of no 
rule which would require that the Com- 
mission include in its designated relevant 
product market every item sold by St. 
Helens regardless of its size or importance. 
All that the Commission was required to 
do was to ascertain and find a product line 
which was sufficiently inclusive to be mean- 
ingful in terms of trade realities. If it were 
otherwise, it would be a practical impossi- 
bility to apply the prohibitions of §7 in 
the case of an absorbed concern which pro- 
duced a multitudinous number of inconse- 
quential and minor products. In the statutory 
phrase “in any line of commerce”, the word 
entitled to emphasis is “any”, Any line of 
commerce does not mean the same as the 
entire line of commerce, or all lines of com- 
merce engaged in or touched upon by the 
acquired concern. The line of commerce 
need not even be a large part of the busi- 
ness of any of the corporations involved.” 


6 Petitioner has supplied us with Table IV 
as follows: 


“TABLE IV 


St. Helens’ 1952 Sales of Trade Coarse Papers 
and Converted Paper Products Other Than 
Those Classified as Census Coarse Paper 
(The Commission's Line 
of Commerce) 


Sales 
In Tons 
TAPS hod. .coditon Mek Satie ast ei aane ea coe 9,333 
Powells [2 se te Otek oe a eee oe ae Tee 
Towelings. fc hitee Oh Aver ee kee 4 
Waxed papers (salmon _ feather- 
weight; bleached; unbleached and 
interfolded sealwell; waxed Ble- 
Kraft}_butcher)) ....4-hase aoe 441 
Fibrescan: kranila. = .....\02.0-- «ae 609 
Hickory cover stock................ 159 
RalSinetVay eres: bee mest atc ae eee. 620 
Kranilar tagboard! fi 5b nc noe wes 1,848 


snokraft tagboard=..5.b. ose soe 51 
Caneo converting 
Salesboolk:-krantia x. .g.02 078.2. 
MillenstapeS = ifis 5 6 es Bae 8 on 
Fruit and vegetable wrap (including 


Kranila Safe-T-Wrap) ........... 169 
Einerboard. ii, 2% Stee eh at) ate nee co 408 
Total ie) as. Ges Se how, ot Se oe 17,014 
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Sales 
In Tons 
Total Sales, All Grades and 
Products! orice. ote eee 52,516 
Total Sales, Census Coarse Paper 
Gradesy tite.) Stee ac ek ees 35,502 
Percent of Sales Other Than 
Census Coarse Paper......... 32%’ 


(If the item of bags is added to the Census 
coarse paper as a part of the relevant market 
then the total sales including Census coarse 
paper and bags would equal 44,8385 tons or 
85.37 percent of St. Helens’ 1952 sales. These 
figures exceed those shown on Chart B because 
they include all sales of all products every- 
where. ) 

™Senate Report No. 1775, June 2, 1950, S8ist 
Cong., 2nd sess., U. S. Code Congressional 
Service, Vol, 2, p. 4297: “It is intended that 
acquisitions which. substantially lessen competi- 
tion, as well as those which tend to create a 
monopoly, will be unlawful if they have the 
specified effect in any line of commerce, whether’ 
or not that line of commerce is a large part of 
the business of any of the corporations involved 
in the acquisition.’’ See also United States v. 
Bethlehem Steel Corporation [1958 TRADE 
CASES { 69,189], 168 F. Supp. 576, 595. ‘‘The 
phrase is comprehensive and means that if the 
forbidden effect or tendency is produced in one 
out of all the various lines of commerce, the 
words ‘in any line of commerce’ literally are 
satisfied.” Van Camp & Sons v. Am. Can Co., 
278 U. S. 245, 253. 
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For example, if in the case involving an 
acquisition of a company manufacturing 
prosthetic devices it appeared that the com- 
pany also manufactured and sold a limited 
quantity of shoes, it could hardly be argued 
that the relevant market must include or 
take into consideration all shoe manufacturers. 


What we must ultimately get at here is 
the question whether the effect of the ac- 
quisition “may be substantially to lessen 
competition”. In reaching that point the 
Commission was required to find that the 
market affected was a distinct and a sub- 
stantial one. United States v. Du Pont & Co. 
[1957 TravE Cases { 68,723], 353 U. S. 586; 
593. We cannot say that the product mar- 
ket here, whether it includes or excludes 
manufactured bags, did not meet that test. 


In arguing that production flexibility cre- 
ates a market including all coarse papers 
petitioner asserts that a single paper-mak- 
ing machine, particularly the Fourdrinier 
machine which is commonly used in all 
paper mills including St. Helens’, is readily 
adapted or changed to produce other types 
of paper than the categories we have been 
here discussing, so that by simple adjust- 
ment in the machine it can be made to pro- 
duce any type of trade coarse paper whether 
within or without the group selected by the 
Commission. It is said that a machine one 
day producing wrapping paper by such an 
adjustment may the next day be producing 
bleached paper board and food board. There 
is a question whether this statement is al- 
together accurate since it would appear that 
some such changes would depend upon 
alterations of or additions to the pulp before 
it ever enters the machine, but aside from 
that, we think that this so-called production 
flexibility upon which petitioner places such 
importance,® is not persuasive here. 

The facts of the case show that St. Helens 
had been in business for a long time, with 
many established customers and selling 
through brokerage channels. What was 
turned out of the Fourdrinier machines de- 
pended altogether on what orders St. Helens 
had and what it knew it could sell.. What 
those orders were and what it found a 
market for were presumably the products 
which it did sell. A similar contention made 
by the defendants in United States v. Bethle- 
hem Steel Corporation, supra, was dealt with 


8 “This admitted fact of production flexibility 
is the dominant, unifying element for our case, 
and it requires the inclusion of all trade coarse 
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by Judge Weinfeld as follows: (p. 592) 
“The evidence establishes that the defend- 
ants’ production flexibility or mill product 
line theory is indeed pure theory. In prac- 
tice steel producers have not been quick to 
shift from product to product in response 
to demand. Moreover, the evidence estab- 
lishes that the continuing relationships be- 
tween buyers and sellers in the steel industry 
make such shifts unlikely.” And in a foot- 
note the Judge continued: “While the steel 
producers may be able to shift their pro- 
duction from one product to another, the 
buyers obviously cannot so shift their pur- 
chases. A user of steel sheets cannot make 
do with bars, rods, pipe or plates. The only 
flexibility the buyer has is in the choice of 
the company from which he buys the prod- 
uct he needs. It is just such freedom of 
choice that §7 is designed to protect and 
for that reason line of commerce must take 
into account buyers and uses,” Such is the 
situation here. : 


[Testing By Actual Rather Than] 
Alternative Products| 


Another contention made in support of 
petitioner’s assertion that the relevant mar- 
ket here should include all trade coarse 
papers without any such limitation as that 
made by the Commission is that there is a 
large degree of substitutability in end use 
between Census coarse paper and other 
trade coarse papers. Says petitioner: “Uses 
do not distinguish papers classified within 
Census coarse paper from other trade coarse 
papers.” 

We have great difficulty in following this 
argument. In the first place, as we have 
indicated above, if the Commission found 
that St. Helens produced and marketed 
within a relevant area large amounts of 
wrapping paper but comparatively minor 
amounts of paperboard, it could properly 
exclude the latter items from the relevant 
market. The absorption of St. Helens would 
be unlikely to have an important effect upon 
competition in respect to a comparatively 
minor product. However, beyond that, the 
Commission found that the papers listed by 
it as a part of its relevant market served 
different purposes, had different physical 
characteristics, were composed of different 
quality paper, and had different end uses 


papers within the product dimension of the 
relevant market.” 
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than those which petitioner would have in- 
cluded within the relevant market. It seems 
obvious to us that there are essential and 
notable differences between flexible wrap- 
ping paper on the one hand and paperboard 
used for shipping containers on the other. 
The finding of the Commission just referred 
to.was based upon a substantial amount of 
evidence in ‘the record which supports these 
conclusions. 

Flexible wrapping paper, familiar to shop- 
pers who observe the storekeeper wrap up 
merchandise for delivery to customers, could 


very properly be found to have different. 


characteristics, uses and markets than paper- 
board used for boxes and cartons sold in 
the crate type container market. Certainly 
it is not within our competence to under- 
take to correct the finding of the Commis- 
sion on this point simply because all these 
products are made from paper, or because 
both wrapping paper and paper cartons are 
used to enclose merchandise. For example, 
it does not follow that because shirts and 
sweaters are both made of cloth and used 
as clothing, shirts alone could not in a 
proper case be treated as constituting a 
separate but relevant market. 


Perhaps the most persuasive fact in sup- 
port of the Commission’s classification and 
its treatment of these Census coarse papers 
as distinguishable and something different 
from other coarse papers is the fact that as 
a practical matter no one in the industry or 
interested in it or having anything to do 
with it has any difficulty in distinguishing 
one type of paper from the other. For in- 
stance, no one questions the types or cate- 
gories of papers produced by St. Helens as 
shown in the above Chart B relating to St. 
Helens’ 1952 sales by states. The same is 
true of the types of paper in the similar 
chart relating to Crown’s sales. The Census 
classification cannot be meaningless—there 
must be factual differences on which that 
classification is made; and in respondent’s 
Exhibit 92A, a report by the Stanford Re- 
search Institute on “The Future of Paper 
in the United States’, there is a discussion 


®In the duPont case, the defendant, which 
dealt in cellophane, was charged with monop- 
olizing and conspiracy to monopolize interstate 
commerce under § 2 of the Sherman Act. The 
Court noted that there were various flexible 
wrapping materials bought by manufacturers 
for packaging their goods; that although cello- 
phane differed from the others ‘‘from some it 
differs more than from others’’. It noted that 
cellophane shared the packaging market with 
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of these Census coarse papers dealing with 
each item of this category and outlining the 
production, increase or decrease of produc- 
tion, uses, and demands of each. Thus it 
notes a decline from 1940 to 1953 of the 
consumption of wrapping paper; a major 
increase during the same period in the pro- 
duction of bag paper; and very large in- 
creases in use of both shipping sack paper 
and converting coarse paper. In discussing 
the increased consumption of shipping sack 
paper, the study notes how shipping sacks 
produced therefrom are used mainly for 
shipment of such materials as fertilizers, 
cement, lime, salt, plaster, sand, and com- 
mercial feeds, flour, sugar, rice and potatoes. 
Obviously the producers of this study had 
no reason to assume that these sacks made 
from shipping sack paper were indistinguish- 
able from corrugated or paperboard cartons. 
And the authors of the survey obviously 
considered they were discussing plainly dis- 
tinguishable and identifiable items. 


The effort to establish that all trade 
coarse papers should be included within the 
relevant market on the basis of their being 
substitutable or interchangeable in end use 
with the products listed under Census coarse 
paper is, we think, put forward in an effort 
to apply such cases as United States v. E. I. 
du Pont de Nemours & Co. [1956 TRADE 
Cases J 68,369], 351 U. S. 377, and United 
States v. Columbia Steel Company [1948-1949 
Trade Cases { 62,260], 334 U. S. 495. We. 
think that those cases are not relevant here.” 


The problem which arises in a case in- 
volving §7 of the Clayton Act is a very 
different one. There the Commission must 
determine “in any line of commerce in any 
section of the country” what merger may 
substantially lessen competition, or tend to 
create a monopoly. As suggested in United 
States v. Bethlehem Steel Corporation, supra, 
(note 36, 168 F. Supp. at 593), “. . . when 
the question is power over price, substitute 
products may be relevant because they can 
limit that power. The issue under §7 of 
the Clayton Act is not whether a merger 
may result in a company having power 


others in such manner that cellophane ac- 
counted for 17.9 percent of the flexible wrap- 
ping materials; that duPont had lost consider- 
able portions of this packaging business to 
other products. It held that cellophane’s inter- 
changeability with other materials sufficed to 
make it a part of this flexible packaging ma- 
terial market which was the relevant market, 
not cellophane alone. 
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over price or the power to exclude compe- 
tition. The issue under §7 is whether there 
is a reasonable probability of substantial 
lessening of competition. There can be a 
substantial lessening of competition with 
respect to a product whether or not there 
are reasonably interchangeable substitutes.” 


In addition, the contention of interchange- 
able or substitutable products here is simply 
not borne out by the facts. In any event 
the isste under the Act here involved is 
quite different from that arising under § 2 
of the Sherman Act.” As for the Columbia 
Steel Company case, supra, that case involved 
an attack upon an acquisition under §1 of 
the Sherman Act, and the case represents 
an application of tests of liability under the 
standards set by the Sherman Act. The 
legislative history of §7, both as originally 
enacted and as amended, discloses that § 7 
was intended to cover more than was pro- 
hibited by the Sherman Act and to cope 
with monopolistic tendencies in their incipi- 
ency and well before they have attained 
effects which would justify a Sherman Act 
proceeding. In substance, the purpose of 
§7 was to get away from the use of the 
standards applied in the Columbia Steel Com- 
pany case itself. We are in agreement with 
the comments of Judge Weinfeld in United 
States v. Bethlehem Steel Corporation, supra, 
as to the inapplicability of the reasoning 
of the Columbia Steel Company case in a case 
arising under §7 of the Clayton Act. (Foot- 
note 34, 168 F. Supp. at 592.) 


Nothing illustrates this better than United 
States v. du Pont & Co. [1957 Trapt CAsEs 
68,723 1,.353 U: SS: 583, 593.. There-con- 
cededly du Pont produced many finishes 
and many fabrics of which those sold to 
General Motors, the customer, represented 
but a small percent. Thus it is stated the 
fabric sales to General Motors comprised 
1.6 percent of the total market for the type 
of fabric used by the automobile industry; 


10 American Crystal Sugar Co. v. Cuban Ameri- 
can Sugar Co. [1958 TRADE CASES f 69,155], 
259 F. 2d 524, a case arising under § 7 of the 
Clayton Act, treated the relevant market there 
as including both beet and sugar cane. There, 
as the court noted, the two kinds of sugar were 
for all practical purposes substantially identical. 

11 There is no suggestion here, as has some- 
times been made, (see In the Matter of Pilis- 
bury Mills, 50 F. T. C. 555, 564, 565), that 
because the Commission’s ‘‘specialization and ex- 
pertise’’ are peculiarly adapted to its intended 
task of policy ‘‘clarification and completion” 
our power to review these findings is more 
limited than our power to review findings of a 
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yet the relevant market was determined to 
he not coextensive with the total market 
for finishes and fabrics but coextensive with 
the automobile industry, the relevant mar- 
ket for automotive finishes and fabrics. Un- 
questionably the fact that General Motors, 
the customer, chose to buy these particular 
finishes and fabrics, sufficiently distinguished 
them so that they constituted by themselves 
the relevant market. Here, as the record 
and the statistics show, the customers of 
St. Helens, and the customers of Crown, in 
ordering and purchasing papers designated 
as wrapping paper, shipping sack paper, bag 
paper, envelope paper, etc., by that very 
fact, demonstrate and create a market for 
those specific products so that they collec- 
tively may properly identify the relevant 
market here involved. 


Without here delineating or outlining the 
very extensive testimony and the numerous 
exhibits in the record tending to show that 
these items of Census coarse paper differed 
in end use and in physical characteristics in 
the available markets from the other coarse 
papers, it is sufficient to say and hold that 
the findings of the Commission to the effect 
that they constituted a distinct line of com- 
merce are not clearly erroneous.” 


In noting that the extent of the relevant 
market is determined by the products in 
which the parties actually competed, we are 
drawn to the conclusion that we should 
include within that market sales of manu- 
factured bags because, as previously sug- 
gested, that was a product which St. Helens 
produced and sold in substantial amounts. 
In tonnage it exceeded all other products 
of St. Helens with the exception of .wrap- 
ping paper. Thus in the Pacific states alone 
St. Helens’ sales of wrapping paper were 
12,292.97 tons; its sales of manufactured 
bags were 6,913.32 tons; and next in order 
of tonnage was shipping sack paper, 5,721.53 
tons. 


court. See Davis, Administrative Law Treatise, 
§ 29.02, We here apply the same ‘‘clearly er- 
roneous’’ test, in the same manner as if the 
findings before us were those of a district court. 
The dual system of enforcement of § 7 makes 
any other treatment unthinkable. As suggested 
in the Report of the Attorney General's Na- 
tional Committee to study the Anti-trust Laws, 
p. 148, note 77: ‘‘Chaotic consequences might 
attend the anomaly of subjecting identical trade 
practices to different legal principles due to 
fortuitous circumstances determining whether 
a District Court or the Commission sits as the 
initial arbiter, in either event subject to appel- 
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Ultimately we must arrive at a conclu- 
sion as to whether the taking over of St. 
Helens might have a substantial effect upon 
competition in the relevant market and that 
necessitates, as we have indicated, an ascer- 
tainment of just what part St. Helens. had 
in the market—just how much a factor it 
was in competition. After we have evalu- 
ated St. Helens’ place in the whole market, 
that is to say, what part it had as respects 
other producers including Crown, we shall 
deal with the question whether our view 
that manufactured bags should be deemed 
a portion of the relevant product market 
calls for a different conclusion than that 
reached by the Commission on the basis of 
its assumption of a relevant market which 
did not include manufactured bags. 


Before moving to another problem in this 
case, we think some reference should be 
made to Chart A, above, which sets forth 
Crown’s 1952 sales in tons by state. When 
the sales of Crown are compared with sales 
by St. Helens for similar products, it will 
be noted in some cases that Crown’s sales 
in relation to those of St. Helens do not 
disclose the same relative proportions as 
indicated by the statistics of production. As 
earlier noted, Crown produced 51.5 percent 
of all Census coarse papers manufactured 
in the West while St. Helens’ share was 
only 11 percent, slightly more than one- 
fifth that of Crown. On the other hand, in 
sales of envelope paper Crown sold in the 
Pacific states 3,851.6 tons as against 2,857.22 
tons for St. Helens. This is far from a five 
to one ratio. The reason for this is that 
Crown converted a substantial portion of its 
production of such papers; thus, as shown 
on Chart A, most of its shipping sack paper 
was converted into sacks. We find no avail- 
able figures as to sales of shipping sack 
paper by Crown in the Pacific coast states. 


This situation with respect to conversion 
of these products by Crown does not in any 
manner minimize the fact of competition 
between these two companies.” The facts 
were that St. Helens sold these papers to 
independent converters while Crown con- 
verted a larger percentage of its production 


% As we shall see later, the ultimate problem 
as to the effect of merger on competition is not 
primarily concerned merely with competition 
between the merged and the absorbing cor- 
poration. 

% From testimony of Witness Ticoulat: ‘Q. 

. In what area, geographical area, did your 
company compete with the St. Helens Pulp and 
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of these same papers. The result was that 
Crown, or its wholly owned subsidiary, 
Zellerbach Paper Company, in selling the 
converted product was in competition both 
with St. Helens and the latter’s purchasing 
converters. This.is one reason for our pre- 
vious suggestion that the figures on pro- 
duction were not altogether irrelevant to 
the question of what competition existed 
prior to merger. 


[Geographical Area] 
This brings us to a consideration of what 


tthe record shows as to the geographical 


area of the relevant market, Three possible 
areas are suggested by the parties or by the 
Commission in the process of their discus- 
sion of this problem. One such “section of 
the country” might be the Pacific states of 
California, Oregon and Washington; the 
Commission adopted the hearing examiner’s 
finding that the eleven western states which 
we have heretofore called the West con- 
stitute a section of the country appropriate 
for ascertainment of the ultimate question 
of whether the acquisition of St. Helens 
might result in a substantial lessening of 
competition. This was the geographic rele- 
vant market selected by the Commission. 
The Commission did however say “the 
evidence is likewise sufficient to show that 
the three Pacific Coast States, California, 
Oregon and Washington, constitute a sec- 
tion of the country, within the meaning of 
Section 7, for much the same reasons. This 
is where the great bulk of the domestic 
sales, of the papers involved, by Crown and 
St. Helens were concentrated. For the 
purpose of this decision, however, the Eleven 
Western States will be regarded as the 
appropriate section.” 


Petitioner rejects both of these suggested 
areas, asserting that the relevant market 
embraces a substantially larger area and that 
it includes all states west of the Mississippi 
River. 

We find great difficulty in going along with 
either party. It is true that two witnesses 
for respondent testified that Crown’s prin- 
cipal markets were in the area west of the 
Mississippi River.** We think that the sta- 


Paper Co. in the sale of those papers that St. 
Helens produced? A. In substantially all the 
areas that we sell in. Q@. Which is what? A. 
Primarily west of the Mississippi and occasion- 
ally east, but primarily west of the Missis- 
sippi.”” The same witness added that Crown 
met St. Helens ‘‘very aggressively in the eleven 
western states.’’ 
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tistical record of sales fails to demonstrate 
any convincing factual situation which 
would require the Commission to accept all 
states west of the Mississippi River as the 
relevant market. The only item in the 
statistics which might point in the direction 
of petitioner’s claim is the fact that Crown 
sold a very substantial quantity of Census 
coarse papers in the state of Texas. St. 
Helens also sold the same papers to the 
extent of 1223 tons in Texas in 1952. 


‘On the basis of the evidence as to where 
these products were sold, we are of the 
opinion that the relevant market was in the 
three Pacific coast states. The statistical 
record shows that it was in those states 
that as between these two corporations the 
most active and extensive competition oc- 
curred.“ In view of the location of the mills 
of these parties, the three Pacific coast 
states represent the area which could be best 
served and supplied by these producers.*® 
This advantageous situation to supply the 
Pacific coast states necessarily operated in 
a number of ways. All points from Seattle 
to San Diego could be served more quickly 
from these mills than from elsewhere. A 
promptness in supplying orders is a well 
known factor in advantageous competition. 
Moreover this three-state market is one which, 
in the language of the Court of Appeals 
in American Crystal Sugar Co., supra, was 
subject to common economic forces; it is 
an area of extraordinarily rapid population 
growth, with large and growing cities, in- 
creasing industrial activities and other growth 
factors which set it apart from other areas 
in the west. The availability of alternative 
water transportation, while little availed of, 
has operated to furnish peculiarly favorable 
land carrier rates. 


The charts show that St. Helens’ sales 
in those Pacific coast states of Census 
coarse paper plus manufactured bags ag- 
gregated 32,145.42 tons. As_ previously 
indicated, (footnote 6, supra,) petitioner com- 
putes St. Helens’ total sales of Census 
coarse paper at 35,502 tons and its sales of 


14 American Crystal Sugar Company v. Cuban- 
American Sugar Co. [1957 TRADE CASES 
{ 68,735], (D. C. S. D. N. Y.) 152 Fed. Supp. 
387, 397. “‘It is here that Colonial and Crystal 
concentrate their principal sales efforts, The 
evidence establishes that this contiguous area 
comprises a relevant market.’ 

18 American Crystal Sugar Co. v. Cuban- 
American Sugar Co. [1958 TRADE CASES 
{| 69,155], 2nd Cir., 259 F. 2d 524, 529. ‘‘[The 
companies involved] were better situated to 
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bags at 9,333 tons, or a total of 44,835 tons. 
The 32,145.42 tons sold in the Pacific coast 
states was thus 71.7 percent of all its Sales 
in those categories. This means that the 
predominant and outstanding market for 
St. Helens was in this three-state area.” 


Again we note that the market in which 
St. Helens competed is of primary signifi- 
cance here because ultimately we are going 
to have to inquire what was the effect of 
withdrawing St. Helens as a market factor. 
All of this means that there is substantial 
reason for a conclusion that the three Pacific 
coast states would be properly treated as the 
area or section of the country in respect 
to which we are ultimately to inquire as to 
the tendency to lessen competition. 


A further reference to Chart B showing 
St. Helens’ 1952 sales in tons by state will 
indicate why we have difficulty in following 
the Commission’s determination that the 
eleven Western states should be included 
in the geographical relevant market. Those 
charts show that in that year St. Helens 
sold no shipping sack paper, bag paper, 
gumming paper, waxing paper, or other 
converting papers in Idaho, Montana, 
Nevada, Wyoming, Colorado, Utah, Arizona 
or New Mexico. It sold no paper products 
of any kind in that year in Nevada; it sold 
minimal quantities of manufactured bags 
in those same states, and no envelope paper 
in those Mountain states except in Colorado 
and Utah. In the light of that sort of record 
it seems to us that we are confronted with 
great difficulty in understanding how the ac- 
quisition of St. Helens could operate sub- 
stantially to lessen competition in those 
areas where it apparently did no business 
before the acquisition. It would seem that 
there could not possibly be a lessening of a 
competition that was non-existent in those 
areas. 


What effect our différing view as to the 
relevant geographic area has upon the final 
disposition of this case is something we 
shall discuss later, 


supply this territory than other more distant 
markets, and this locational advantage over 
refiners having more distant facilities each had 
sedulously developed by a program of ageres- 
sive competition in this area. . 

16 The totals shown in the table in footnote 6, 
supra, included some sales in distant states 
such as New York and Texas, and some exports. 
The remoteness of these areas is the reason 
they are not included in the relevant ‘‘section 


of the country’’ here involved. 
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[Competitive Market Shares] 


We now come to the question whether, 
on the assumptions we have here made, it 
could be said by the Commission that “the 
effect of such acquisition may be sub- 
stantially to lessen competition, or to tend 
to create a monopoly.” To answer it we 
must necessarily consider what the record 
shows as to the total competitive picture 
in this relevant area with respect to these 
products prior to the acquisition. If the 
acquisition took out of the market a concern 
whose total sales and competitive impact 
was so small relative to all sales and all 
competition in the market that it lacked 
real importance, then the acquisition cannot 
be said to affect competition in a substantial 
manner. Our purpose therefore is to as- 
certain what other local or Western pro- 
ducers and competitors there were and what 
part they had in this market and to what 
extent producers outside the West,—from 
the East, the North and the South, similarly 
operated and competed in this relevant 
market. 


First as to the Western producers: in 
1952 there were ten concerns which pro- 
duced the papers here referred to, but an 
examination of the total production of the 
relevant products by these various com- 
panies will disclose that only four such 
concerns could possibly have a substantial 
part in the competition for sales. The 1952 
production of these companies of the papers 
listed was as follows: 


17 The evidence shows that a total of 537 tons 
of wrapping paper sold in 1952 was disposed of 
as screenings and not sold as regular wrapping 
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1952 
Company Tons Percent 
Crowai ye tc athe 226,430 Stet 
Sto> Helens? S545 5oee 53,821 12.1 
Bongviews cat.no 77,749 17.6 
SHA Reais: satus eee 59,851 13.5 
Columbia River ...... 14,700 3.3 
Pisblishersey. 2, See 7,471 Wy: 
Potlatch Fists Ae eee 1,400 0.3 
Inland Empire ....... 1,008 0.2 
Fibrebodard pepe, oe: 435 0.1 
Simi PSOne en eee reece 287 0.1 
Totapor. 443,152 100 


It will be noted that the total production, 
wholly apart from sales, by all except the 
first four listed, namely, Crown, St. Helens, 
Longview, and St. Regis, is relatively small 
in amount and percentage. Columbia River, 
the largest of these so-called minor pro- 
ducers, manufactured in two mills, but the 
record as to what was sold and where is 
very unsatisfactory. But even if this firm’s 
total production were assumed to represent 
sales of the relevant products in the market, 
the whole amount would not be enough to 
be an important factor in arriving at the 
conclusions toward which we are directing 
ourselves.” 


We now attach Chart C showing 1952 
sales in the Pacific states and in the West 
of the seven Census coarse papers plus 
manufactured bags by the four larger pro- 
ducers mentioned. A portion of the figures 
are taken from Charts A and B, supra. The 
others are explained in Appendix C. 


paper. It is impossible to make more than a 
rough estimate of Columbia River's sales in 
the Pacific coast states. 
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A study of Chart C shows totals for the 
Pacific states would be as follows (in tons): 
Crown 150,207.48, St. Helens 32,145.42, 
Longview 51,054.83, and St. Regis 18,894. 
We note again that some amounts beyond 
these figures would represent sales by the 
minor producers mentioned above, but for 
the reasons indicated we disregard them for 
the time being as representing no quantity 
that would be substantially significant. 


[Sales By Non-Western Mills] 


With respect to the question of the quantity 
of sales of the relevant products made in the 
Pacific coast states from mills in other 
parts of the country, the record is most 
unsatisfactory and quite fragmentary, but 
apparently it is necessarily so. We think, 
however, that for the purposes of this 
Opinion we can arrive at a figure which is 
a maximum overall figure for these so-called 
imports. 


The record contains a railway waybill 
analysis made by the Interstate Commerce 
Commission designed to show the quantities 
of shipments into this area of two of these 
products, namely, wrapping paper and bags, 
and the sources from which those products 
were shipped. The waybills examined cover 
a period of five years, from 1949 to 1953, 
inclusive. The analysis was a sampling one 
only, in that but one percent of the waybills 
of this character were examined and analyzed. 
That analysis disclosed that if the samples 
were fairly representative of the total, then 
during this five year period 89.1 percent 
of all shipments of wrapping paper to the 
Pacific coast states and 88 percent of all 
shipments of bags to the Pacific coast states 
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originated with the Pacific coast mills; 10.9 
percent of the wrapping paper shipments, 
and 12 percent of the bags, came from other 
sources.” 


Of course these figures were taken from 
rail shipments only; they do not include 
shipments by water, nor do they include 
shipments by truck. Because the outside 
mills are located mostly in the eastern and 
southern states it is not probable that the 
shipments from these sources, which we 
shall call “imports” were transported to any 
considerable extent by truck. On the other 
hand, more than offsetting any shipments 
of imports by water, is the fact that 50 
percent of St. Helens’ shipments were by 
truck and therefore not included in the 
waybill analysis. In addition to this fact, 
both Crown and Longview made substantial 
shipments by truck throughout the coast states. 


As noted, this sampling related only to 
the shipments of wrapping paper and paper 
bags. There is some evidence that a few of 
these importers specialized in bags. Thus 
Hudson Paper Company, one of the largest, 
shipped far more bags than wrapping paper. 
But if it be assumed that the percentages for 
wrapping paper, approximately 11 percent, 
would be fairly representative of the per- 
centages of other of these coarse papers, 
then we might have an indication that 11 
percent of all the relevant paper products 
sold in the Pacific coast states were from 
imports.” 


A substantial number of witnesses whom 
the Commission had the right to believe and 
who were apparently qualified to testify on 
the matter, did testify that there were not 
substantial amounts of these relevant paper 


% The Commission shows that the projected 
totals, tonnage-wise, from these samples are 
probably too high. For example, the totals for 
wrapping paper shipments from western mills 
were actually one and one-half times the total 
production of those mills. Such an error would 
not necessarily affect the percentages shown, 
however. 

1 There is another basis for a further esti- 
mate of which Crown could make use although 
it has not undertaken to do so. Later in this 
opinion we shall have occasion to refer to a 
survey report made by the Commission; at that 
point we will indicate our agreement with 
Crown that it should not have been received in 
evidence. Nevertheless, since it was a report 
prepared by the Commission jt would seem that 
Crown would have been at liberty to use in- 
formation contained therein as an admission 
by the Commission itself. If that survey were 
used in that manner, then its figures might 
constitute an admission by the Commission as 
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to the purchases of imported products within 
the market here discussed. Those conducting 
that survey obtained answers to a questionnaire 
from some 403 firms in the Pacific Coast states, 
representing 49.1 percent of the distributors, 
wholesale grocers and converters in that area. 
These answers show the products purchased 
and the source of the purchases over a period of 
18 months from January 1, 1952 to June 30, 
1953. The figures contained in the answers 
included purchases of Census coarse paper and 
manufactured bags. They are summarized in 
Table (11) of the report. The purchases (in 
dollars) by these firms from Pacific coast mills 
aggregated $45,840,200, while those from other 
suppliers amounted to $3,146,929; that is to say, 
6.4 percent of the total came from imports. 

Crown might have made use of this figure 
to controvert the Commission’s contention that 
amounts imported were not significant. But it 
did not do so, and for reasons explained later, 
we make no use of it. 
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products imported into the Pacific states 
during the period here in question. Ac- 
cording to their testimony the only firms 
which in any significant way competed in 
these products in the Pacific coast states 
were International Paper Co. and Hudson 
Pulp and Paper Corp. There was testimony 
that only International and Hudson shipped 
kraft paper to the coast. These witnesses 
explained the reason for this limited com- 
petition from outside the area as being due 
to freight disadvantages in the long haul 
of these imports. The Commission found 
that the Western paper mills sold paper 
F. O. B. mill and absorbed the freight, 
which of course varied with the distance 
shipped. Witnesses doing business in the 
Pacific coast states and buying paper testi- 
fied that they were deterred from purchas- 
ing paper in the East by these higher freight 
costs. Witnesses also testified to other 
disadvantages in purchasing paper from the 
East; one was the time factor required in 
obtaining deliveries. There was testimony 
that even if the Pacific coast jobber ware- 


housed his supplies from the East he was . 


still at a disadvantage because when he ran 
out of some size or type of paper on which 
quick delivery to a customer was required, 
there was delay in getting delivery from 
Gulf or Eastern mills, whereas St. Helens 
could make delivery much more quickly, 
and so could the other Pacific coast sup- 
pliers. There was testimony that the Pacific 
coast paper jobber was at a disadvantage 
unless he could obtain a dependable source 
which provided a complete line of product 
papers, and the witnesses had difficulty in 
obtaining that sort of thing from Eastern 
or Southern mills. 


With respect to International and Hud- 
son, the evidence was more specific. The 
sales agent for Hudson estimated that it 
sold in this area in 1952 approximately 7,000 
tons of bags but only approximately 500 tons 
of wrapping paper. In that year Inter- 
national sold no wrapping paper in the 
area. Hudson’s shipments were by water. 


Mr. Ticoulat, vice-president of Crown, 
listed some non-Western firms which he 
stated had sold paper in these categories on 
the Pacific coast. His testimony is so un- 
certain and unsatisfactory that it is devoid 
of useful information. 


The Commission found that “sales of paper 
included in this proceeding in the 11 Western 
states from producers outside of this area 
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were relatively insignificant.” This fol- 
lowed a similar finding by the Examiner. 
We are not sure what is meant by the word 
“relatively” in that finding, For our pur- 
poses, and only to make up the chart which 
we shall presently include in this opinion, 
we shall make an estimate based in part 
upon the 11 percent figure produced by the 
waybill analysis. The other figures on this. 
chart as to sales by other producers furnish 
a basis upon which we can compute that 11 
percent. This would give us a figure for 
imports of 32,000 tons. Since this amount 
is not vital or controlling in our decision, 
we shall go one step further and make this 
estimated amount 33,000 tons. As above 
noted, Crown claims that the amounts of 
paper sold by producers outside this area 
“exceeded the sales of St. Helens.” We are 
assuming for the purpose of the chart men- 
tioned, therefore, this 33,000 ton figure. This, 
it will be noted by comparison with Chart C, 
supra, exceeds the sales of St. Helens. Ac- 
tually there is nothing in the record to sup- 
port so high a figure. 


To complete our promised chart we must 
make one further estimate which is as to 
the total amount of sales of the relevant 
products in the Pacific coast states by the 
lesser producing firms, that is to say, by 
firms other than Crown, St. Helens, Long- 
view and St. Regis. The ten mills producing 
some of these papers have been listed previ- 
ously. Of the six lesser producers Columbia 
River was the largest. Its total production 
was 14,700 tons. As the previous table 
shows, the production of the other com- 
panies drops off rapidly. The sales of 
these concerns from Columbia River down, 
in 1952, cannot be accurately ascertained 
from the record. For instance, an officer 
of Columbia River testified that the 537 
tons of wrapping paper included in its 
total for 1952 were mostly screenings dumped 
on the market as carliners and not sold 
as wrapping paper. Some of its vegetable 
parchment included in other converting paper 
was sold in the Imperial Valley of Cali- 
fornia. Some of its product was exported. 
Publishers, the next in line, was mostly a 
newsprint producer selling a comparatively 
small amount of wrapping paper. The 
others produced minimal quantities. The 
total production of all these six lesser 
producing concerns aggregated 23,900 tons 
of Census coarse paper. We think it would 
be a fair estimate to say that half of this 
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or 11,950 tons was sold in the Pacific coast 
states, and this estimate we carry forward 
to the forthcoming chart. 


[Chart of Competitive Shares 
of Market] 


We are now prepared to disclose on the 
‘chart the statistics for 1952 sales in the 
Pacific coast states from all competing 
sources. These are arrived at in the man- 
ner previously described. 


CHART D 


1952 Sales of Census Coarse Papers, 
plus Manufactured Bags in Three 
Pacific Coast States, in Tons 


Percent 

Company Tons of Total 
Grow: etter eth See: Saye 150,207 50.53 
St. JErelenst kee eee nee: 32,145 10.81 
oneview . ah,.da aoe 2 51,054 17.17 
SHURE eIS ORR? 20 SS 18,894 6.35 
Other Western Producers... 11,950 4.02 

Imports from East 

and Southinw. a iee.. 33,000 11.10 
TPotalisete, TAK. VILARe 297,250 99.98 


While this chart shows the already domi- 
nant position of Crown prior to the merger, 
and also shows, percentage-wise, a substan- 
tial share of the market in St. Helens, it 
does not alone tell the whole story. The 
apparently larger share of Longview must 
be understood in the light of that company’s 
policy of closed outlets. As noted here- 
after, so far as paper jobbers were con- 
cerned, Longview limited its sales to one 
single jobber, Blake, Mofft & Towne, which 
operated throughout the three Pacific states, 
as well as Arizona, Nevada and parts of 
Idaho and Montana. Eighty-five percent 
of all Longview’s paper sold to jobbers 
went.to this firm. The remaining 15 per- 
cent was confined to two other jobbers 
who operated in the Intermountain and 
Rocky Mountain area, and outside of Blake, 
Moffit & Towne’s district. This meant that 
so far as independent jobbers were con- 
cerned, Longview was not a source of sup- 
ply. The record shows that one of the 
most important groups of buyers of these 
papers were these jobbers. Their. number 
in this area is not precisely given, but 


20 In contrast note the facts as to St. Regis; 
as shown on Chart C, its sales of these coarse 
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it approached 300. There were “some hun- 
dred” paper jobbers at Los Angeles alone. 


Later we shall have occasion to com- 
ment upon some of the other results of 
the merger on these jobbers; but in view- 
ing Chart D, we must bear in mind that 
while Longview’s product was generally 
unavailable to them, St. Helens produced 
a broad line of all these relevant papers, 
and was an available source of all of them 
for these jobbers.” 


[Doctrine of Incipiency] 


Congress by the use of the words “may 
be” made it plain that the purpose of the 
amended statute was to arrest restraints 
of trade “in their incipiency and before 
they developed full fledged restraints vio- 
lative of the Sherman Act.” This is fur- 
ther made plain in the legislative history 
of the enactment where these words are 
carefully explained. And to accomplish this 
end it is plain that Congress had to see 
to it that no dominant operator in any 
industry should be permitted to frustrate 
the purposes of the Act by absorbing its 
rivals bit by bit. Thus the Senate Report 
noted that acquisitions which substantially 
lessened competition would be unlawful if 
they had the specific effect in any line 
of commence “whether or not that line of 
commerce is a large part of the business of 
any of the corporations involved in the 
acquisition.” In other words, a substantial 
lessening of competition was to be pro- 
hibited whether the acquiring corporation 
accomplished these results by one immense 
gobble of another large producer or whether 
it set out to produce the same results by 
nibbling away at small producers. The 
Senate Report could not have made this 
plainer than it did when it defined the 
problem to which the bill was addressed 
by quotation of a report of the Federal 
Trade Commission as follows: 


“Under the Sherman Act, an acquisition 
is unlawful if it creates a monopoly or 
constitutes an attempt to monopolize. 
Imminent monopoly may appear when 
one large concern acquires another, but 
it is unlikely to be perceived in a small 
acquisition by a large enterprise. As a 
large concern grows through a series of 
such small acquisitions, its accretions of 
power are individually so minute as to make 


papers were small with the exception of shipping 
sack papers. 
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it difficult to use the Sherman Act test 
against them * * * 

“Where several large enterprises are 
extending there [sic] power by successive 
small acquisitions, the cumulative effect 
of their purchases may be to convert an 
industry from one of intense competition 
among many enterprises to one in which 
three or four large concerns produce the 
entire supply. This latter pattern (which 
economists call oligopoly) is likely to 
be characterized by avoidance of price 
competition and by respect on the part of 
each concern for the vested interest of 
its rival * * *” (Senate Report No. 
1775, June 2, 1950, U: S. Code Cong. 
Serv. 8lst Cong., 2nd Sess., 1950, Vol. 2, 
p. 4297.) 


It is most important that we understand 
just what must be proven in order to war- 
rant the Commission’s finding that ‘the 
effect of such acquisition may be substan- 
tially to lessen competition or to tend to 
create a monopoly.” As we have previously 
indicated, the key words here quoted are 
“may be’; in other words, we are dealing 
with a question of the reasonably probable 
results of the merger so far as competition 
in the market is concerned. As stated in 
United States v. du Pont & Co. [1957 TrabE 
CASES 105:/23'2 "393477 1S? 586,95 '007-. OS 
the test of a violation of §7 is whether, 
at the time of suit, there is a reasonable 
probability that the acquisition is likely to 
result in the condemned restraints,” (Italics 
added.) As the Court stated, the question 
was whether there was “likelihood” of such 
result. 


In American Crystal Sugar Co. v. Cuban- 
American S. Co. [1958 TRADE Cases {] 69,155], 
2nd cir., 259 F. 2d 524, 529, the court was 
affirming a decision in which the district 
court “made findings bearing on the effect 
which a merger or a common control of 
the two companies involved would probably 
have on competition in that line in that 
market.” 


[Significance of Production Statistics] 


When we recall that we are dealing with 
the question of what is likely to be the 
result and whether or not there is a rea- 
sonable probability of a substantial lessen- 


21 Note the language of Judge Weinfeld in 
United States v. Bethlehem Steel Corporation, 
supra, 168 F. Supp. at 603: ‘‘The Government 
is not required to establish with certitude that 
competition in fact will be substantially less- 
ened. Its burden is met if it establishes a rea- 
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ing of competition, some other considerations 
become important and relevant. As pre- 
viously suggested, must of the Govern- 
ment’s evidence with respect to various 
paper companies had to do with the volume 
of their production. As we have noted, 
Crown took strong exception to the Gov- 
ernment’s approach on the basis of pro- 
duction statistics, arguing that the significant 
question was the volume and place of sales 
rather than production. Up to this point 
we have endeavored to ascertain the rele- 
vant market both product-wise and with 
respect to the area of the market on the 
basis of sales of the various competing 
companies; and as we have indicated, in 
that connection statistics of sales are more 
significant than statistics of production. 
However, there is one point which the 
Commission has made in connection with 
its production statistics which is not with- 
out significance when we come to consider 
the present problem of reasonable prob- 
ability and reasonable likelihood of a re- 
sultant lessening of competition. It seems 
to us to be manifest that if the merger 
here in question materially tends to limit 
the total productive capacity of the com- 
panies remaining in the business as com- 
petitors of the absorbing company, that 
would have a substantial bearing upon the 
question of likelihood of a lessening of 
competition or tendency to monopoly. 


The Commission noted with respect to 
each product here involved just what the 
merger did to production capacity in the 
relevant area. Thus it is disclosed that in 
1952, before the merger, Crown’s production 
of wrapping paper was 57.2 percent of the 
total tonnage of all companies producing 
that paper in the West; at the same time 
St. Helens’ production was 21.3 percent. 
In 1954, after the merger, Crown, with 
St. Helens now a part of it, had 77.6 
percent of the total production for that 
year while all other companies in the area 
had a total of 22.4 percent. Such a pre- 
dominance of production would appear not 
only to be a threat to possible competition 
but to approach a monopoly situation. 


A substantially similar situation resulted 
with respect to bag paper. Indeed, by 


sonable probability that the proposed merger 
will substantially lessen competition or tend to 
create a monopoly. ‘A requirement of certainty 
and actuality of injury to competition is incom- 
patible with an effort to supplement the Sher- 
man Act by reaching incipient restraints.’ ”’ 
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1954, aside from a minimal production by 
other companies, Crown’s production of 
78.9 percent and Longview’s production of 
17.1 percent made it substantially a two 
company industry in that field. The record 
shows that, in respect to shipping sack 
paper, whereas other companies including 
St. Helens produced substantial quantities 
in 1952, by 1954 the shipping sack paper 
industry had become a three company af- 
fair, The same thing resulted in respect 
to envelope paper. In 1952 Crown produced 
almost 89 percent of waxing paper, St. 
Helens 5.7 percent, and four other com- 
panies less than 2 percent each. In short, 
even before the merger Crown was most 
decisively dominant, and the merger made 
it even more so. 


The particular significance of the figures 
as to production capacities of various com- 
panies in the relevant area is that although 
those production figures are not statistics 
as to actual sales, yet plainly a company 
that has no production or very limited 
production cannot be said to be a potential 
seller of size.” 


[Immediacy of Effect on Competition 
—Congressional Intent} 


The test as to whether the merger pro- 
duced a “reasonable probability” that it 
would lessen competition or tend toward 
monopoly is not an easy one to apply be- 
cause obviously it involves in a degree the 
forecasting of the future. The wording 
of the statute and its legislative history 


22 With respect to bag paper for instance the 
production figures for 1952 were as follows: 


Per Cent 
of Total 
“Company Tonnage Production 
CTrOWREE. cate te 77,485 68.3 
Longview .......... 21,782 19.2 
Sharblelensi yaa ay. 10,834 9.6 
StoURegis Goons 3,270 2.9 
Potlatch: Ve vsecem es 9 as 
113,380 100.0 


* Less than one-tenth of 1 per cent of 
total production”’ 


After the merger in 1954 the production figures 
were as follows: 


Per Cent 
of Total 
“Company Tonnage Production 
Crown (including 
St: Helens)siiiea, 100,854 78.9 
oneview maaan ae 21,894 Tal 
DtwRegisnwe ass 4,144 3.2 
Potlatchivew 3350 713 0.6 


{| 70,038 


Court Decisions 
Crown Zellerbach Corp. v. FTC 


Number 186—118 
6-24-61 


demonstrate that not every merger was 
intended to be prohibited; in fact, in draft- 
ing the amended statute in 1950, Congress 
made some changes designed to prevent 
any such conclusion.* A mere possibility 
of a lessening of competition would not 
suffice; on the other hand, actual proof 
of injury to or restraint of competition 
was not contemplated because the enact- 
ment was designed to go beyond the Sher- 
man Act’s requirements of such proof and 
to furnish remedies more readily available.“ 


As was noted in United States v. du Pont 
& Company [1957 Trape Cases { 68,723], 
353 U. S. at 60%, often the participants in a 
merger take such action with the best of 
motives and with no thought or intention of 
restraint of trade or monopoly. The Court 
there said: “It is not requisite to the proof 
of a violation of §7 to show that restraint 
or monopoly was intended.” In the instant 
case, Crown may have seen in the acquisi- 
tion of St. Helens an opportunity to provide 
itself with a more efficient, more useful set 
of production facilities. Thus St. Helens 
was developing a new bleaching plant. Ac- 
quiring that plant could save Crown from 
building a similar plant elsewhere. When a 
large company increases its size, it has an 
opportunity to lower its costs of operation; 
it may by acquiring plants near certain 
markets save transportation costs. As a 
concern grows it may accomplish other 
economies: in purchases, in setting up re- 
search and legal staffs, and in increasing its 
advertising and promotion budgets. Such 
growth may well result in enabling it to offer 


Per Cent 
of Total 
‘“‘Company Tonnage Production 
Weyerhaeuser ..... 304 0.2 
SIMDSOnIe. eae 22 b 
127,931 100.0 


*Less than one-tenth of one per cent.’ 


It is on the basis of such production statistics 
that the Commission asserts that the bag paper 
production had become for all practical purposes 
a two company industry. 

2 From the Senate Report: ‘‘While on the 
one hand it was desired that thé test be more 
inclusive and stricter than that of the Sherman 
Act, on the other hand it was not desired that 
the bill go to the extreme of prohibiting all 
acquisitions between competing companies.” 

4“ TT}he bill, if enacted, would not apply to 
the mere possibility but only to the reasonable 
probability of the prescribed effect. 5 
requirement of certainty and actuality of injury 
to competition is incompatible with any effort 
to supplement the Sherman Act by reaching 
incipient restraints.’’ 
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its goods at lower prices. That might well 
be a positive benefit to ultimate consumers. 


It is plain however from the Act and its 
legislative history that concern with such 
considerations was no part of the Congres- 
sional thought. Congress was not concerned 
about.increased efficiency; it was concerned 
about the competitor,—the small business 
man whose “little independent units are 
gobbled up by bigger ones,”* and about 
other competitors whose opportunities to 
meet the prices of the larger concerns and 
hence- compete with it might be diminished 
by a merger which increased the concentra- 
tion of power in the large organization. 
Thus the House Report described as one 
of the unlawful effects which the legislation 
was designed to avoid an “increase in the 
relative size of the enterprise making the 
acquisition to such a point that its advantage 
over its competitors threatens to be deci- 
sive... .” H.R. Rep. No. 1191, 81st Cong., 
First Sess. p. 8, (1949). As stated in the 
Senate Report, cited above, the purpose of 
the legislation was “to limit future increases 
in the level of economic concentration result- 
ing from corporate mergers and acquisitions.” 


As the legislation was under consideration 
by Congress it was duly appreciated that 
decentralized and deconcentrated markets are 
often uneconomic and provide higher costs 
and prices.” All this it laid aside in its con- 
cern over the “curse of bigness’? and the 
concentration of power in the nation’s mar- 
kets which Congress thought advantaged 
the big man and disadvantaged the little 


one.” 


Anyone attempting to formulate the tests 
to be applied in determining whether a given 
merger is one whose effect “may be sub- 
stantially to lessen competition, or to tend 
to create a monopoly” should begin with a 
reading of the House and Senate reports 
that accompanied the bill which brought 
about the amended section.* Thus the 
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House Report contained an extensive dis- 
cussion of the evils of business concentra- 
tion. It noted 445 corporations owned 51 
percent of the country’s gross assets. In 
many great industries three or four firms 
controlled most of the business. Thus con- 
centration was still increasing, and much of 
this was through mergers. Small industries, 
small businesses, were rapidly being wiped 
out by mergers through which they were 
being absorbed by big firms. Those in 
charge of the bill considered that “these 
mergers are usually the forerunners of col- 
lectivism and socialism’,” and noted the 
lessons from other countries where oppor- 
tunity had been vested in the hands of a 
few: “The result has been that either social- 
ization or a totalitarian form of government 
has taken over.” ® 


The most certain thing about the case 
before us is that its facts, in a striking 
manner, disclose exactly the sort of thing 
which the Congressional Reports said should 
be prohibited. This sort of merger was pre- 
cisely the kind which was portrayed as an 
evil to be avoided. In considering, then, the 
meaning of those words, phrased with such 
generality and lack of concrete specifica- 
tion: “may be substantially to lessen com- 
petition, or to tend to create a monopoly”, 
we must assume that this strongly stated 
purpose of the Reports throws much light 
upon the meaning of the statutory phrase- 
ology. It would be strange indeed if it 
were to be held that the words of the amended 
section had no impact whatever upon a 
typical instance of the evils sought to be 
cured. 


[ Tests and Factors Considered in 
Applying Sec. 7] 

Much has been<written concerning the 
appropriate tests to be applied in enforcing 
§7. On the one hand the comparativelv 
simple standard based on the merged com- 


2 The quoted language is from the dissent of 
Mr. Justice Douglas in United States v. Colum- 
bia Steel Co., supra. Obviously it was the 
majority decision in that case which §7 was 
designed to avoid. 

2 United States v. Bethlehem Steel Corp., 
supra, 168 F. Supp. at 617: ‘‘In approving the 
policy embodied in these acts, Congress rejected 
the alleged advantages of size in favor of the 
preservation of a competitive system.’’ See re- 
marks in the course of debate in the House, 95 
Cong. Rec. pp. 11,486 and 11,496 (1949). This 
was a choice similar to that in recent agri- 
cultural development programs whereby in order 
to preserve the status of the small family size 
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farm as against the more efficient, large mech- 
anized one, Congress authorized price supports 
producing higher costs for the eonsumer.” 

27 Of course, this economic choice by Con- 
gress has been challenged. See Lilienthal, “‘Big 
Business: A New Era.” But as stated in the 
Standard Stations case, supra, this is an issue 
“that has not been submitted to our decision.”’ 

2H, R. Rep. No. 1191, 8lst Cong., 1st Sess., 
(1949); S. Rep. No. 1775, 81st Cong., 2nd Sess. 

22 Congressman Celler, at 95 Cong. Rec. 11,486 
(1949). 

30 Senator Aiken at 96 Cong. Rec. 
(1950). 
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pany’s percentage of the market has been 
suggested,—the rationale applied in Stand- 
ard Oil Co. v. United States, 337 U. S. 293, 
where there was involved the exclusive sup- 
ply contract prohibitions of § 3 of the Clay- 
ton Act. Although § 3 used the same language 
as does §7 in referring to the lessening of 
competition and the tendency to monopoly, 
yet persuasive reasons have been given as 
to why this so-called “quantitative substan- 
tiality” test is not properly applied in a §7 
case.” 


On the other hand some writers have 
suggested that the Commission, or the 
courts, in inquiring into a claimed violation 
of §7 should examine a multitude of so- 
called relevant economic factors.” As if 
the average anti-trust trial were not suff- 
ciently complicated at best, some of these 
suggestions to enlarge the list of “relevant 
factors” upon which findings were required 
would tend to make a case of this kind so 
appallingly complicated that any judge might 
well wonder whether the controversy was 


31 See Transamerica Corp. v. Board of Gover- 
mors [1952-1953 TRADE CASES {f 67,536], 3 cir., 
206 F. 2d 163, 170. ‘‘From this decision has 
come the ‘quantitative substantiality doctrine,’ 
a bit of jargon serving as a badge of member- 
ship in the antitrust fraternity, or perhaps—like 
Durrell’s Justine—as a wearisome _ turnstile 
through which we all must presumably pass. 
Transplanted into section 7, the quantitative 
substantiality doctrine would seemingly imply 
that any horizontal merger could be struck 
down on a showing, without more, that the ac- 
quired firm sold a substantial share—perhaps 
some six to seven percent—of the goods in the 
relevant market.’’ Bok, ‘‘Section 7 of the Clay- 
ton Act and the Merging of Law and Eco- 
nomics,’ 74 Harv. L. Rev. 226; at p. 250 (Dec. 
1960). 


32 ‘“‘Product, geographic, and functional mar- 
kets identified, it may then become relevant to 
examine questions like: 


(a) What companies buy or sell in the mar- 
ket, how many, and what are the significant 
differences among them: (i) large, medium, and 
small (market shares, or rank of large com- 
panies, etc.); (ii) degrees of vertical integra- 
tion; (iii) uses of the product; and (iv) the 
significance of the product under study in the 
output or in the purchases of different com- 
panies; 

[‘‘b’’ is missing] 

(c) What methods of sales are used in the 
market; (i) how are the prices of different 
sellers related; what of price history; (ii) how 
free are buyers or sellers to seek new suppliers 
or outlets; what determines whether changes 
will be made? 

(d) What are the opportunities for entry of 
new companies or for expansion of existing 
companies into particular product or geographic 
markets? 
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really a justiciable one. And it is a bit 
hard to believe that Congress meant that a 
business concern contemplating merger must 
undergo a similar struggle to find out whether 
its plans may or may not be carried out. 


Fortunately we are not called upon here 
to frame any standards for testing the ap- 
plication of § 7 to all possible mergers. Pos- 
sibly more complicated tests and more ex- 
tensive economic surveys may be required 
in some close cases. But we have only this 
case to decide; and on its facts it is not 
a close one. 

Crown, with its leadership in production 
and sales of .sthe product-line papers, its 
great disparity in size. as compared with 
other competitors in the area, and its pcsi- 
tion as a price leader in the market, was 
already in a dominant position before the 
merger. Its acquisition of St. Helens could 
not help but substantially increase that 
dominance. It significantly added to its 
concentration of power. 


(e) What are the opportunities for innova- 
tion in products, in techniques, in methods of 
sales, etc.? 


(f) What types of natural limitations on re- 
sources, economies of scale, or special national 
policies modify the conditions under which com- 
panies compete? 


(g) What is the long-run supply and demand 
picture and how does it influence the character 
of competition? 


All of such facts cannot and need not be in- 
vestigated in each case; only those relevant in 
particular market contexts, and obtainable at 
reasonable cost, should become a part of the 
record.”’ 


(Report of the Attorney General’s National 
Committee to Study the Antitrust Laws, March 
31, 1955, p. 126.) 


We are left in the dark as to what we should 
do with the answers to all these questions. once 
we have them; what answers would prove the 
merger good,—what ones prove it bad? 


3-This sort of difficulty was suggested in 
Standard Oil Co. v. United States [1948-1949 
TRADE CASES { 62,432], 337 U. S. 293, 310, 
where the court alluded to a “standard of 
proof, if not virtually impossible to meet, at 
least most ill-suited for ascertainment by 
courts,’’ adding in a footnote (p. 310, footnote 
13): “‘The dual system of enforcement provided 
for by the Clayton Act must have contemplated 
standards of proof capable of administration by 
the courts as well as by the Federal Trade Com- 
mission and other designated agencies. See 38 
Stat. 734, 736, as amended, 15 U. S. C. §§ 21, 25. 
Our interpretation of the Act, therefore, should 
recognize that an appraisal of economic data 
which might be practicable if only the latter 
were faced with the task may be quite otherwise 
for judges unequipped for it either by experience 
or by the availability of skilled assistance.” 
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To borrow a phrase from Universal Cam- 
era,* Congress expressed a mood that ac- 
quisition of a rival firm by a larger one, 
resulting in a substantial increase in the 
concentration of power in the absorbing 
concern, is to be prohibited for the reason 
that such increased opportunity for domina- 
tion will probably lessen competition or 
tend to create a monopoly. It is its tendency 
to concentration of power that condemns 
this merger. 

This alone justified the Commission’s 
finding that the reasonably probable result 
of the acquisition would be substantially to 
lessen competition and to tend to create a 
monopoly. 


[Practical Competitive Effects of 
Acquisition] 


The record also contains evidence de- 
signed to show the practical effects of St. 
Helens being eliminated as a competitor in 
this market. St. Helens had a favorable 
market for its papers with independent 
paper jobbers. It had a similar market with 
independent converters. In 1952 Crown and 
St. Helens were substantially the only sources 
for sulphate wrapping paper availble to in- 
dependent jobbers, This was because of 
Longview’s exclusive jobber arrangement, 
mentioned above, because St. Regis then 
sold none of its small tonnage to jobbers, 
because Publishers produced only sulphite 
papers of inferior strength, and because 
Inland Empire’s and Columbia River’s wrap- 
ping paper was sold only as screenings. St. 
Helens, differing from Crown, did not com- 
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pete with its jobber customers. Crown had 
its wholly owned paper distributor, Zeller- 
bach Paper Company, which competed with 
the same jobber buyers. Once St. Helens 
was eliminated, it was testified by some 
jobber witnesses, their only source for such 
paper was Crown. This put them, they tes- 
tified, at a competitive disvantage.® The 
Commission concluded that this was so. 


The Commission regarded the evidence 
here referred to as proof that in consequence 
of the merger there had actually been an 
adverse effect upon competition. The theory 
of the Commission was that St. Helens had 
been a firm which had made a useful con- 
tribution to competition in the market. Be- 
cause it did not itself act as a jobber but 
sold generally to independent jobbers, and 
because it was not generally a converter 
aside from paper bags, both converters and 
jobbers found St. Helens a useful source for 
their supply of papers of the kinds here 
involved. 


St. Helens’ usefulness, the theory goes, 
was based upon its availability as a de- 
pendable source of supply of a wide range 
of these papers. Because, as we have noted, 
few producers in the area supplied such a 
broad line, and because of the finding of the 
Commission that suppliers outside the West 
were generally unreliable sources, partic- 
ularly in view of the recurrent paper short- 
ages, the Commission held: “Clearly, with 
the elimination of St. Helens, Western job- 
bers generally have been severely restricted 
as to sources from which the relevant papers 


34 Universal Camera Corp. v. Labor Bd., 340 
U.S. 474; 487. 

3 Thus the President of Union Paper Com- 
pany of California, a paper jobber handling 
coarse papers, including wrapping papers, testi- 
fied that prior to the merger he bought a con- 
siderable amount of these coarse paper products 
from the St. Helens mill through Graham Paper 
Co. which handled them. He explained the 
advantages of being able to purchase such paper 
from more than one mill; for example, competi- 
tively, one or the other might give more speedy 
delivery. After the merger he had to buy his 
wrapping paper from Crown. As a matter of 
economics, due to freight rates, shipping time, 
etc., he could not buy from eastern mills; but 
in buying from Crown he had what he called a 
disadvantage in selling or reselling paper be- 
cause the paper he purhased was labeled ‘‘a 
product of the Crown Zellerbach Corporation.”’ 
This included the name ‘‘Zellerbach’’ which 
suggested the name of his competitor, Zeller- 
bach Paper Company. : 

A paper jobber in Portland who dealt in 
coarse paper also bought from St. Helens prior 


Trade Regulation Reports 


to the merger as well as from Crown and others. 
He had not purchased from eastern companies 
because they did not offer a complete line. He 
explained the importance to his business of a 
continuous source of supply in such a complete 
line. Since the merger he had to buy from 
Crown although he would have preferred to 
have alternate sources of supplies. ‘‘We feel 
that a competitive situation improves our serv- 
ice and we found that to be the case.’’ He re- 
garded it as a disadvantage to have to buy from 
a competitor. He found that since his St. 
Helens source was lost, it had been difficult to 
get from Crown the information and assistance 
which had formerly been available to him from 
St. Helens. 

Another witness testified that after he was 
unable as formerly to sell his customers paper 
from St. Helens, his customers were dissatisfied, 
thinking that they were buying through a 
middleman and that they had better buy from 
Zellerbach Paper Company for they knew they 
were getting Crown Zellerbach Paper. He testi- 
fied that he felt that because of the confusion in 
his clients’ minds he had lost business. 
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may be purchased. It likewise appears that 
many converters which formerly could look 
to St. Helens for purchases of the relevant 
papers must now depend upon Crown as a 
primary source of supply, a company which 
is a major competitor since Crown converts 
a substantial share of its production.” The 
consequence of this, the Commission stated, 
was that Crown’s position was enhanced by 
the merger, because by means of its jobber 
division, Zellerbach Paper Company, “It is 
now competing with many more jobbers for 
which it has become a major supplier.” ” 


There were other respects in which the 
Commission asserts the merger operated to 
the disadvantage of paper jobbers and had 
harmful effects upon their previously exist- 
ing competitive opportunities. Thus the 
proprietor of a substantial paper business in 
San Francisco testified that prior to the 
merger his principal source of supply of 
coarse paper had been St. Helens. He had 
customers then in Los Angeles, Portland, 
Seattle and other areas. While St. Helens 
was operating he was able to supply those 
customers through deliveries made directly 
from the St. Helens’ mill to them. Further- 
more, at that time he was able to procure 
many shipments to those customers by 
truck and to make deliveries within 60 hours 
after orders. After St. Helens had vanished 
and had been taken over, Crown refused to 
give him that service because of its policy 
not to ship out of his trading area of San 
Francisco and vicinity. The only way in 
which he could supply his old customers 
outside of San Francisco was to make ship- 
ments from his warehouse, which was more 
costly to him. 


The same thing happened with respect to 
his attempted sales in Portland. There, 
though the deliveries were only two miles 
from Crown’s mill, he had to pay a penalty 
for having deliveries made in Portland. 
Asked why he did not buy from Interna- 
tional or some one else out of the area, he 
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testified that the time required for delivery 
and the possibility of running out of some 
sizes in the interim made purchases from 
the Gulf ports disadvantageous. 


A paper jobber from Los Angeles testi- 
fied that prior to the merger he bought 
most of his wrapping paper from St. Helens. 
Thereafter he bought almost all from Crown. 
He too testified as to better service, and 
deliveries directly to his customers from 
St. Helens, and that Crown refused to make 
such deliveries. He stated that St. Helens 
was marked by willingness to cooperate 
with the independent jobber in matters of 
that character. Other witnesses testified to 
the same effect. 


Petitioner finds much fault with the con- 
clusions of the Commission with respect to 
the matters just mentioned. It notes that 
only a few of the many jobbers in this field 
testified. It explains the longer period for 
deliveries on the ground that the witnesses 
must have been referring to a period of 
paper shortage. It asserts that St. Helens 
had exactly the same policy with respect to 
not making deliveries for jobbers outside 
their market area where the jobbers main- 
tained warehouses. It refers to some of the 
witnesses who complained of having to buy 
now from a competitor as being hostile 
and contends that their testimony was un- 
convincing, 


All that we can say about this is that the 
Commission’s finding with respect to these 
disadvantages to jobbers and converters 
found justification in the record and was 
supported by evidence which the Commis- 
sion had the right to accept. Crown argues 
that only six of the jobber witnesses testi- 
fied to these adverse effects on jobbers. If 
those six who testified had these experi- 
ences, then, in the absence of ¢ontradictory 
testimony by others, it can be inferred that 
the conditions described existed generally. 
We cannot hold the Commission’s findings 
on this point clearly erroneous.” 


36 The Examiner concluded: ‘‘As a result of 
the acquisition, these Western jobbers are in 
the precarious position of being dependent upon 
a company as a source of supply which was in 
fact an active competitor and which could sud- 
denly decide that it wished to make all the 
profit possible in the sale of paper and dispose 
of its entire production through its own job- 
bing division. If the respondent should adopt 
this policy, it would, in effect, put independent 
jobbers of..coarse paper in the eleven Western 
States out of business.”’ 
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81In United States v. Bethlehem Steel Corpo- 
ration, supra, the Court places some emphasis 
upon the fact that Youngstown, which produced 
rope wire but did not manufacture wire rope, 
was a desirable source of such wire for an inde- 
pendent wirerope fabricator, and that with the 
elimination of Youngstown this independent 
fabricator would have to purchase the rope wire 
from Bethlehem so that the independent fabri- 
cator would thus be having to purchase from a 
competitor. It has been suggested that this 
could not be a disadvantage from a competitive 
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Crown asserts that the Commission’s con- 
clusion as ito the increased dominance in the 
market gained by Crown through the mer- 
ger, and the consequences of any concentra- 
tion resulting therefrom, are rendered un- 
important for the purpose of ascertaining 
whether the merger will lessen competition 
or tend to create a monopoly because of the 
fact that new paper manufacturing com- 
panies have entered the paper and paper- 
board industry in the West since 1949:% 


It is not altogether clear just how ma- 
terial prospects of new entrants in the mar- 
ket may be in a case of this kind. Perhaps 
it is doubtful whether a concern like Crown, 
which has accomplished a merger which 
under ordinary standards cannot be per- 
mitted to stand, can avoid the consequences 
by saying: “Although we have effected a 
merger which in the ordinary course would 
have the prohibited results, yet we cannot 
be required to undo this merger because 
the prospective entrance into the market 
of new competitors will serve to offset the 
consequences of the merger.” ® 


We find it unnecessary to pursue that 
point, however, for the Commission found 
against this contention of Crown, and the 
finding we think has justification and sup- 
port in the record.” 


[Admissibility of Market Survey] 


Crown contends that it was denied a fair 
hearing before the Commission, primarily 
because of the receipt in evidence of a 338 
page market survey, Exhibit 176. It ap- 
pears that after the complaint was filed in 
this case, the Commission directed that a 
survey be made of the coarse paper indus- 
try. This survey was then made through 
questionnaires mailed by the Commission 
to jobbers and converters in the eleven 
Western states seeking responses as to their 
purchases of paper and paper converted 
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products. Crown complains that this sur- 
vey was conducted secretly without any 
opportunity for it to participate or to make 
suggestions as to information to be sought 
or as to persons to be queried. Crown had 
no opportunity to cross-examine the persons 
responding to the inquiries or even to in- 
spect portions of the responses which, be- 
cause they related to trade secrets, were not 
made available to anybody connected with 
the hearing. The hearing examiner sus- 
tained the objections to this exhibit and to 
another exhibit summarizing the replies 
received, but upon an interlocutory appeal 
the Commission directed that the basic in- 
formation and work papers be made avail- 
able to petitioner and remanded the cause 
for further proceedings. Subsequently cer- 
tain corrections and deletions were made in 
the survey in accordance with the rulings 
of the hearing examiner and the tabulations 
of replies was received in evidence. Noting 
these things the Examiner stated: “In view 
of the questionable probative value of this 
economic survey, no consideration has been 
given it in making this decision.” Not- 
withstanding the Commission itself had re- 
quired the Examiner to admit this exhibit, 
the Commission in its final opinion appears 
to have had doubts as to its propriety or its 
value, and, while declining to strike the 
exhibit from the record, nevertheless stated: 
“Tn the initial decision, the hearing examiner 
gave the survey no consideration because 
he believed it to be of questionable proba- 
tive value. Nor have we relied upon it in 
making our decision.” 


In the light of this treatment of the ques- 
tioned exhibit by both the Examiner and 
the Commission itself, we must conclude 
that allowing it to remain in the record has 
been no more than harmless error. We have 
disregarded it in coming to our conclusions 
in this case. Possibly some portions of it 
might have been relied upon by the peti- 


standpoint. See Adelman ‘‘Economic Aspects 
of the Bethlehem Opinion,’’ 45 Va. L. Rev. 684, 
694. It would appear to be within the compe- 
tence of the Commission to consider this to be 
a competitive disadvantage. 

38 The firms here referred to are St. Regis, 
Weyerhaeuser and Potlatch, listed in the pro- 
duction tables, supra, and Scott Paper Company, 
Western Kraft Corp., and R-W Paper Co. with 
mills in Washington and Oregon. Georgia Pa- 
cific Paper Company is said to have a mill under 
construction and International Paper Company 
is said to be planning to build a coarse paper 
mill in Oregon. 
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3 “The loss of a substantial firm, however, 
may of itself induce a reduction in the vigor of 
competition. For even if new entrants are 
coming into the market or concentration is for 
some other reason declining, there will be one 
less substantial firm than would have existed 
but for the merger, and an adverse finding 
under § 7 is predicated on the presumption that 
competition would have benefited had that firm 
remained independent.’’ Bok, supra, footnote 
31, at 327, note 299. 

40 Said the Commission: ‘‘Under the circum- 
stances, it does not appear that new entrants 
will measurably offset the lessening of competi- 


tion apparent in this record.” 
| 70,038 


78,168 


tioner as constituting admissions on the 
part of the Commission. Even that does 
not appear to have been attempted. 


[Application of Failing Company Doctrine} 


Relying upon the rule stated in Inter- 
national Shoe Co. v. F. T. C., 280 U. S. 291, 
petitioner asserts that at the time of its 
acquisition St. Helens was in a failing or 
near bankrupt condition and hence that the 
acquisition was not prohibited. In support 
of this contention petitioner asserts that 
St. Helens’ management had been poor and 
inadequate; that it had obsolete equipment 
which it could not replace; and that its 
prospects for survival seemed dim. 


The evidence shows that for several years 
prior to the acquisition of St. Helens, it 
was in the process of rehabilitating, retool- 
ing, and rebuilding its mill pursuant to a 
modernization program. It has some diffi- 
culties in financing this program, and as it 
proceeded changes and reforms were made 
which resulted in constantly increasing esti- 
mates of costs. Throughout this period 
St. Helens continued production as previ- 
ously. One of the improvements undertaken 
was the installation of a bleaching plant 
furnishing facilities previously unavailable 
to St. Helens. This portion of the rehabilita- 
tion program had been completed before 
the take-over. The improvement program, 
first estimated to cost 5 million dollars, as 
later revised was then estimated to require 
$8,875,000; still later it appeared that $9,300,000 
would be necessary. Arrangements for fi- 
nancing to meet these increased costs had 
not been completed by August, 1952, when 
the president of St. Helens died unexpectedly. 
The directors of St. Helens started nego- 
tiations with Olin Industries with a view 
to selling. The latter did not buy. There- 
after the St. Helens property was offered 
to and taken by Crown, thus accomplishing 
the merger here under attack. 


It is plain that the circumstances thus 
relied upon by petitioner demonstrate that 
operating a paper mill, keeping it up to 
date, and financing required improvements 
and rehabilitation is not an easy task. The 
circumstances would permit a finding that 
the directors wanted to quit; but the record 
does not compel a finding that St, Helens 
was in a failing or near bankrupt condition. 
Quite the contrary. The finding of the Com- 
mission was as follows: “As of December 
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31, 1952, St. Helens’ total assets were 
$15,223,754, and its net worth was $9,436,441. 
St. Helens’ annual net sales in the 10 year 
period between January 1, 1943, and De- 
cember 31, 1952, increased from $5,435,053 
to $9,258,508. Its annual net income during 
the same period increased from $357,754 to 
$638,534, the latter amount not including 
proceeds from insurance on the life of the 
company’s late president or credit in con- 
nection with the excess profits tax. From 
1943 to 1952 St. Helens’ earnings per share 
of common stock ranged from a low. of $.66 
in 1945 to a high of $3.56 in 1948, with earn- 
ings of $2.73 in 1952, which earnings ap- 
parently are based on net profits, including 
the aforementioned excess profits tax re- 
fund and the proceeds from the life insur- 
ance policy. Beginning in 1929, St. Helens 
paid dividends in every year except 1932. 
There are no facts in this record to clearly 
indicate that St. Helens would have been 
unable to complete its modernization pro- 
gram. We are of the opinion that St. Helens 
had been and was at the time of the acquisi- 
tion an effective competitor, and that there 
is no sufficient reason to believe that it was 
in a failing or bankrupt condition.” The 
record sustains that finding and that. dis- 
poses of this attempted defense by the 
petitioner. 


[Effect of Rejected FTC Conclusions | 


This brings us to a final inquiry as to 
what consequences follow from the fact that 
the views we have expressed here as to the 
relevant market differ from those of the 
Commission. As noted, in our opinion in 
addition to the several coarse paper items 
treated by the Commission as constituting 
the relevant product, the volume of business 
done by St. Helens in manufactured bags 
should require that those be added to the 
product considered relevant. The findings 
of the Commission did not take that item 
into consideration. Adding manufactured 
bags, as shown by the charts which we have 
incorporated in this opinion, does not make 
a major change in the statistical record 
here; the evidence of increased dominance 
and concentration which we have noted will 
bear out the Commission’s findings whether 
paper bags are or are not included in the 
relevant product market. There is no occa- 
sion for new findings of the Commission 
based upon this comparatively minor altera- 
tion in the relevant market. 
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As for the area of the relevant market, 
we have noted that in our view the appro- 
priate and relevant geographical area to 
be considered here comprises the three 
Pacific coast states. This is a more limited 
and restricted area than that selected by the 
Examiner and accepted by the Commission. 
However, what the Commission actually 
said upon this point was as follows: “The 
evidence is likewise sufficient to show that 
the three Pacific Coast States, California, 
Oregon and Washington, constitute a sec- 
tion of the country, within the meaning of 
Section 7, for much the same reasons. This 
is where the great bulk of the domestic 
sales; of the papers involved, by Crown and 
St. Helens were concentrated. For the pur- 
pose of this decision, however, the Eleven 
Western States will be regarded as the 
appropriate section.” * 


It is possible that in the light of this find- 
ing the Commission was saying that in any 
event whether the geographic dimensions 
of the market be taken to be the eleven 
states of the West, or the three states on 
the Pacific Coast, the acquisition was one 
which might have the consequence of lessen- 
ing competition or tending to create a 
monopoly in either area or in both of them. 


It is implicit in the whole approach of the 
petitioner that if the relevant market area 
is larger there is less likelihood of lessening 
of competition or of monopolistic tendencies.” 
For this reason petitioner has argued that 
the relevant market area here should be all 
states west of the Mississippi. But since the 
Commission has found that treating the 
eleven western states as the relevant geo- 
graphic market, the merger offends the 
statute, then a fortiori it offends the statute 
if the more limited three Pacific states area 
is deemed the relevant market. For this 
reason we find no occasion here to remand 


for further findings since our views would 
lead to no different result. 


The order of the Commission is affirmed. 


APPENDIX A 


Source of Sales Data on Chart “A” 


These figures are compiled from Com- 
mission Exhibits 36A to Z, all bound in 
Exhibit Volume IV. It shows purchaser, 
place of delivery and quantity, in tons, of 
each sale by Crown of the various paper 
products. With the exception of shipping 
sack paper, the chart includes sales to Zel- 
lerbach Paper Co. and to Crown’s Western 
Waxed Paper Division and Western Gummed 
and Coated Products Division. (Crown’s 
brief describes Zellerbach Paper Co. as its 
“second largest customer” for Census coarse 
paper.) These are included in order truly 
to reflect the total market impact and 
the competitive situation with respect to the 
product items. Tissue papers listed on the 
wrapping paper pages are not included on 
the chart. Waxing and Gumming papers 
are carried (p. 2316) as a single item, but 
have been sorted out by us on the chart by 
identification through the names of pur- 
chasers. “Other converting’ paper sales 
charted include foil laminating paper (p. 
2311), laminating and oiling papers, (p. 
2316), vegetable crate liners (pp. 2317-2318). 
Shipping sack paper sales are not shown on 
this exhibit. The figure shown on the chart 
for shipping sack paper is from Crown’s 
opening brief, p. 33. 


Comparison With Totals in Briefs 
of Parties 


When the totals on this chart are checked 
against the totals asserted by the parties 
in their briefs, we find that those given in 
the Commission’s brief closely correspond 
to our calculations. (See right hand column). 


41In United States v. Bethlehem Steel Corpo- 
ration, supra, 168 F. Supp. at 603, the court 
found relevant markets in certain listed prod- 
ucts in ‘‘(a) the United States as a whole, (b) 
the northeast quadrant of the United States, (c) 
Michigan, Ohio, Pennsylvania and New York, 
(d) Michigan and Ohio, (e) Michigan and (f) 
Ohio.’”’ One rather bitter commentator on that 
opinion stated: ‘‘One may be excused for guess- 
ing that this picking and choosing of market 
definition was done to make the decision proof 
against reversal—no matter what the Supreme 
Court chose to call the market, the district 
court would already have done it, made the 
appropriate finding, and declared the merger 
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illegal.’’ Adelman, ‘‘Economic Aspects of the 
Bethlehem Opinion,’’ 45 Va. L. Rev. 684, 694. 

42 Thus Crown argues that the Commission’s 
relevant geographic market was too narrow, 
“thereby exaggerating the importance of St. 
Helens and excluding from consideration many 
of St. Helens’ and Crown’s competitors.”’ 

It also says: ‘‘The decision of the Commis- 
sion depends on its narrowly confining the rele- 
vant market to ‘Census coarse paper’ produced 
in the 11 western states. * * * We may take 
it as conceded by the Commission that there 
was _no violation of Section 7 if the market is 
actually a broader one in either its product or 


geographic dimensions.”’ 
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Crown’s claimed totals (fourth line from 
bottom) do not correspond. This is in part 
because they omit “other converting” and 
all sales to Zellerbach Paper Co. and the 
Western Waxed Paper and Western Gummed 
and Coated Products Divisions. But even 
making these adjustments, Crown’s totals 
are too small. This error may be sampled 
by checking the total Crown gives for sales 
in Nevada (27 tons) against the figures 
shown on pages 2281, 2284 and 2291 of these 
Exhibits. They show a total of sales in 
Nevada to independents only, exclusive of 
Zellerbach Paper Co. of 109.40 tons. A 
similar set of errors does not appear in 
Crown’s totals as to St. Helens on Chart B. 


APPENDIX B 
Source of Sales Data on Chart “B” 


These figures of St. Helens’ 1952 sales 


were compiled from Commission’s Exhibit 
117, bound in Exhibit Volumes XVIII and 
XIX. It reports sales by reference to trade 
names of paper. Their categories (wrapping 
paper, bag paper, etc.) were determined 
from the testimony of witnesses. Place of 
sales was determined from addresses of 
buyers. 


The figures in the exhibit are in pounds. 
These were converted to tons by dividing 
by 2000, and the figures on Chart “B” are 
the result. The cross-check with briefs of 
the parties, as disclosed by the chart, shows 
a close tally in each case except for “other 
converting” papers. 


APPENDIX C 
Source of Sales Data on Chart “C” 


As to Longview: Sales are estimated from 
production figures on the basis of testimony 
of the firm’s president. Substantially all 
bag paper was sold on the Atlantic coast. 
Hence no sales of this item appear on this 
chart. Shipping sack paper was sold to 
converters which were in the three coastal 
states. Longview converted “between 25 
and 30 per cent” of its bag paper, waxing 
paper and asphalting paper. Hence manu- 
factured bag sales were computed at 27.5 
percent of production. All were sold in the 
11 Western states. Sales of waxing paper 
were estimated at production less 27.5 per- 
cent. Though very limited amounts of 
wrapping and gumming paper were sold in 
Texas, substantially all of these products 
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were sold in the 11 states mentioned. 
Though at the date of this testimony “some” 
sales were made to converters in South 
Africa and Trinidad, these are ignored as 
those sales had not “been a feature of our 
business very long’. It does not appear 
that they dated back to 1952. 


As to St. Regis: All of this firm’s produc- 
tion of the relevant papers was at its Tacoma 
mill, The detailed production of that mill in 
the coarse paper line is in CX 130A-B, 
Exhibit IX, pp. 3491-3492. The mill con- 
verted 75 percent of its production of ship- 
ping sack paper, so sales of that item are 
only 25 percent.of production. It converts 
none of its bag paper and its sales of that 
item were mostly to the Los Angeles Bag 
Company. It sold the 90-lb. cup stock in the 
East, so that item wasn’t included in “other 
converting”, for purposes of this chart. The 
rest of its coarse paper, including produc- 
tion was sold “primarily on the West 
Coast”; that seemed to cover the sale of its 
whole production of wrapping and waxing 
papers. Its Western production of ship- 
ping-sacks was also sold “mainly on the 
West Coast.’ From this apparent sales 
pattern it was estimated that all sales which 
St. Regis made in the West were made in 
the three Pacific coast states. 


Concerning certain estimated figures in 
Chart C:—It will be noted that three of the 
figures in the “Longview Fibre” column, 
and one in the “Crown-Zellerbach” column 
are indicated to be estimates, thus: “Est.” 
The reason for this is as follows: The 
record shows that Longview sold in 
the eleven western states (which include the 
Pacific coast states) 16,417 tons of wrapping 
paper, 587 tons of gumming paper and 
5,990.05 tons of manufactured bags. It does 
not show what portion of these amounts 
were sold in the three Pacific coast states. 
We think a reasonable estimate of that 
portion would be three-fourths of the whole. 
The inserted estimated amounts are arrived 
at in that manner. Chart “A” shows why 
a similar estimate is made as to Crown’s 
Pacific coast states sales of shipping sack 
paper. This latter figure is an underestimate, 
since, as Chart “A” shows, it did not include 
sales to Zellerbach Paper Co. In our view, 
the final conclusion drawn by us from these 
charts would not be altered whether we 
computed the estimated amounts as two- 
thirds, four-fifths or nine-tenths. 
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[| 70,039] United States v. Consolidated Laundries Corp., Cascade Linen Supply 
Corp. of N. J., Central Coat, Apron & Linen Service, Inc., General Linen Supply & 
Laundry Co., Inc.; Modern Silver Linen Supply Co., Inc. (a New York corporation), 
Modern Silver Linen Supply Co., Inc. (a New Jersey corporation), Standard Coat, 
Apron & Linen Service, Inc. (a New York corporation), Standard Coat, Apron & Linen 
Service, Inc. (a New Jersey corporation), Linen Supply Institute of Greater New York, 
Inc., Linen Service Council of New Jersey, Louis Gordon, Harry Kessler, Charles 
Maslow, Jack Orlinsky, Fred S. Radnitz, and Sam Spatt. 


In the United States Court of Appeals for the Second Circuit. Nos. 168, 169— 
October Term, 1960. Docket Nos. 25533, 26330. Decided May 31, 1961. 


‘Case No. 1316 in the Antitrust Division of the Department of Justice. 


y Appeals from judgments entered in the United States District Court for the Southern 
District of New York convicting each of the sixteen defendants of violating Sections 
1 and 2 of the Sherman Act, as amended, 15 U. S. C. A. 8§$1, 2, after trial before 
Judge Palmieri without a jury. The defendants have also appealed from the denial 
of their motions for a new trial. Reversed and remanded for new trial. 


Sherman Act 


Combination and Conspiracy—Interstate Commerce—Percentage v. Dollar Volume.— 
Even though the amount of interstate commerce affected by an alleged conspiracy among 
linen suppliers was only 1% of such service, a “substantial” amount of interstate commerce 
within the meaning of Sections 1 and 2 of the Sherman Act was nevertheless affected, 
since the dollar volume was over $500,000. 


See Combinations and Conspiracies, Vol. 1,  2035.153. 


Monopolization—Relevant Market—Effect of Charging Conspiracy to Monopolize.— 
Where the charge is conspiracy to monopolize, rather than monopolization, it is not 
necessary to prove the relevant market, In this instance, it is necessary only to prove 
the intent to monopolize (and that “any part” of interstate commerce is the target), 
not the power to do so. 


See Monopolies, Vol. 1, 2540. 


Restraint of Trade—Allocation of Customers—Effect as Per Se Violation.—There 
being no distinction between an allocation of customers and an allocation of territories, 
an allocation of customers by a group of linen suppliers, whether or not the allocation 
was limited to “old” customers, with open competition for new ones, would be an 
unreasonable restraint of trade per se. 


See Combinations and Conspiracies, Vol. 1, { 2005.468. 


Government Suits—Documents Made Available to Defendant—Discovery of With- 
held Documents as Basis for New Trial—When the government is ordered to make 
available to the defendant documents it had in its possession pertaining to testimony by 
an “important” witness, and additional documents relevant to that testimony are later 
discovered in the files, the government is chargeable with negligence and a new trial 
should have been ordered. It is assumed, in the absence of proof to the contrary, that 
the papers were in the Government’s possession during the trial. It is not necessary to 
determine whether the results of the trial would have been different. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8021. 


Conspiracy—Withdrawal—Burden of Proof—Effect of Arrest.—Failure of the gov- 
ernment to connect a corporate defendant with conspiratorial activities after the date 
on which it claimed it had withdrawn does not justify an inference that such with- 
drawal had occurred; the burden of proof is on the defendant. However, the arrest of 
a conspirator removes the presumption of continuing participation, so that another de- 
fendant, an individual who had been arrested on a 1955 indictment (superseded here 
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by a 1957 amendment) was not subject to the increased penalties imposed under the 
July 7, 1955, amendment to the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, § 2005.355. 


Government Suits—Motion for Acquittal—Adequacy of Evidence.—In disposing of a 
motion for acquittal upon conclusion of the Government’s case, the test is whether the 
court (hearing the case without a jury) could, not whether it would, find the defendant 
guilty upon the Government’s evidence. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8029. 


Government Suits—Grand Jury Testimony Used to Refresh Recollection—Availability 
of Transcript to Defendant—When the transcript of his Grand Jury testimony is used 
to refresh the recollection of a Government witness, the defendant is not entitled of 
right to have access to the entire transcript of the witness’ testimony before the Grand 
Jury. The trial court is to examine that transcript, and exercise its discretion in turning 
over to counsel those portions considered appropriate. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8029.300. 


For the plaintiff: Richard A. Solomon, Henry Geller, and Morris F. Klein, Attorneys, 
Department of Justice, with Robert A. Bicks; Assistant Attorney General, and Michael I. 
Miller and John D. Swartz, Attorneys, Department of Justice, on brief. 


For the defendants: Simon H. Rifkind, of Paul, Weiss, Rifkind, Wharton & Gar- 
rison, with Jay H. Topkis on brief, for Consolidated Laundries Corp.; Samuel I. Rosen- 
man, of Rosenman, Goldmark, Colin & Kaye, with Seymour D. Lewis, Asa D. Sokolow, 
and John A. Kauffmann, on brief, for Central Coat, Apron & Linen Service, Inc., Standard 
Coat, Apron & Linen Service, Inc. (a New York corporation), Standard Coat, Apron 
& Linen Service, Inc. (a New Jersey corporation), Charles Maslow and Sam Spatt; 
John F. Sonnett, of Cahill, Gordon, Reindel & Ohl, with Ralph C. Menapace, Jr., on 
brief, for General Linen Supply and Laundry Co., Inc. and Cascade Linen Supply Corp. 
of New Jersey; Whitney North Seymour, of Simpson, Thacher & Bartlett, with Richard 
Hawkins and T. F. Gilroy Daly, on brief, for Modern Silver Linen Supply Co., Inc. (a 
New York corporation), Modern Silver Linen Supply Co., Inc. (a New Jersey corpo- 
ration), and Louis Gordon; Herbert M. Wachtell, of Jaffe & Wachtell, with David 
Jaffe on brief, for Fred S. Radnitz; Mervin C. Pollak, with Norman M. Sheresky on 
brief, for Linen Supply Institute of Greater New York, Inc., Linen Service of New 
Jersey, Harry Kessler, and Jack Orlinsky. 


Reversing 1958 Trade Cases {| 69,077, and 1960 Trade Cases ff 69,702. 
Before SwANn, WATERMAN and Moore, Circuit Judges. 


Swan, Circuit Judge [Jn full text]: The were imposed, and four individual defend- 


appellants were convicted on both counts of 
a two count indictment returned on Jan- 
uary 31, 1957, charging violations of sections 
1 and 2 of the Sherman Act, as amended, 
15 U. S. C. A. §§1, 2. After pleading 
not guilty, the sixteen defendants waived 
trial by jury. Trial began before Judge 
Palmieri on January 20, 1958'and the Gov- 
ernment rested on March 12. The defendants 
then moved for acquittal. Their motions 
being denied, they rested without intro- 
ducing any evidence. On June 16, 1958 
the trial judge filed findings of fact and 
conclusions of law which denied the mo- 
tions for acquittal and found all the de- 
fendants guilty. Fines aggregating $451,000 
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ants were given short prison sentences and 
were ordered to pay the costs of the prose- 
cution. Each defendant duly appealed from 
the judgment against him, Thereafter, on 
November 20, 1959, .all defendants moved 
for a new trial pursuant to Rule 33 of the 
Federal Rules of Criminal Procedure. Their 
motions, submitted on affidavits, were ar- 
gued in January 1960 and were denied on 
April 25, 1960. From this order the de- 
fendants have also appealed. 


The record covering both appeals pre- 
sents many questions. Various legal points 
are common to several appellants, and the 
court wishes to express to counsel its ap- 
preciation of their skill in having so organ- 
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ized their briefs and arguments as to avoid 
ufinecessary repetition. 


The defendants-appellants are eight cor- 
porations engaged in the linen supply busi- 
ness in New York and/or New Jersey 
(herein referred to as “linen supplier de- 
fendants”), two incorporated trade asso- 
ciations referred to respectively as “New 
York Institute” and “New Jersey ‘Council” 
and six individuals, of whom four are offi- 
cers of one or moré of the linen supplier 
defendants and the other two are respec- 
tively the secretary of the New York In- 
stitute and the secretary of the New Jersey 
Council. 


The linen supply business consists of pe- 
riodically delivering to customers, such as 
hotels, restaurants, barbershops and doctors’ 
offices, supplies of clean linen and picking 
up soiled linen to be laundered and returned 
to the customer clean. Frequently the linen 
supplied to a customer is owned by the 
linen supplier and when this is the case it 
may involve a substantial investment by the 
linen supplier. 


Count one of the indictment charged that 
beginning in or about 1943 and continuing 
thereafter to the date of the return of 
the indictment the defendants and unnamed 
co-conspirators engaged in an unlawful con- 
spiracy to restrain interstate commerce in 
linen supplies in violation of section 1 of 
the Sherman Act, as amended, and agreed 
to allocate customers among themselves, 
to refrain from competing with each other 
for customers so allocated, to impede, injure, 
obstruct, or buy out competing non-member 
linen suppliers in order to compel them 
to join the conspiracy or to exclude them 
from the industry, and to impose penalties 
upon members of the defendant trade asso- 
ciations who failed to conform to the terms 


of the conspiracy. 


Count two incorporated the allegations 
of count one and charged that the defend- 
ants and co-conspirators engaged in an 
unlawful conspiracy “to monopolize the 


1The grounds asserted in the motion were 
“that (1) the defendants were denied due proc- 
ess of law, (2) newly discovered evidence re- 
quires a new trial, and (3) the failure of the 
prosecutor to produce a statement of a witness 
violated the provisions of Title 18 UCA § 3500.”’ 

On the appeal ground (2) has been aban- 
doned, and discussion as to ground (3) is unnec- 
essary in view of our disposition of the appeal. 
The statement with which ground (3) was con- 
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aforesaid interstate trade and commerce in 
linen supplies” in violation of section 2 
of the Sherman Act, as amended. 


I. THe New Triat APPEAL 


The first matter to be considered is 
denial of the defendants’ motion for a new 
trial. Their motion was based primarily 
on the discovery after trial of 43 unnum- 
bered documents in the Government’s files 
which they argue were material to the 
conduct of their defense.* They contend 
that they were denied due process by reason 
of the Government’s failure to make avail- 
able to them during the trial the contents 
of the “Owen File.” ? 


For an understanding of the matters in 
dispute on the new trial motion some pre- 
liminary statement is necessary as to the 
contents of the Owen File, how the 43 
documents contained therein came into the 
Government’s possession, and their rele- 
vance to testimony given at the trial by the 
prosecution’s witness Paul Ullman, The 
documents were papers which belonged to 
Ullman or his corporation New Sanitary 
Towel Supply, Inc., of which he was presi- 
dent. In order to prepare its case for 
trial the Government by use of subpoenas 
took possession of many documents belong- 
ing to Ullman or New Sanitary. No re- 
ceipts were given for the material so taken. 
Before trial the prosecution was ordered 
by Judge Dimock to turn over to defense 
counsel all documents “furnished to or ob- 
tained by the Government, by any means” 
which were “material to the proof of the 
issues in this case or to the preparation 
of the defense of any of the defendants.” 
At the trial Ullman testified that New 
Sanitary had competed with defendants and 
had taken customers away from them. There- 
upon, he continued, New Sanitary had been 
subjected to retaliatory economic attacks 
by defendants acting in concert, which re- 
sulted in his being forced to sell New Sani- 
tary to defendants at a sacrifice price. 
Although the Governmient’s proof included 


cerned, ‘‘Sonnett Exhibit A,’’ is not one of 
the 43 documents in the so-called ‘‘Owen File."’ 

2The name of the attorney in charge of the 
prosecution was Richard Owen. The cover of 
the ‘‘Owen File’’ bore the name ‘‘Owen.’’ The 
name was not written by Richard Owen but by 
another Government attorney who had charge 
of the files relating to this anti trust prose- 
cution. 
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evidence of alleged wrongs by defendants 
not directed against New Sanitary, UIll- 
man was at least, in the words of the trial 
judge, “an important Government witness 
who gave extensive testimony at the trial.” 
A large part of the trial transcript con- 
cerns the Ullman story. During Ullman’s 
examination at trial the trial court directed 
the Government to permit defense counsel 
to inspect all documents relating to Ull- 
man’s story, which by then had become 
evident to be crucial testimony on behalf 
of the prosecution. In supposed compli- 
ance with the orders, the Government did 
turn over for inspection certain files relating 
to the case. But these did not include the 
papers subsequently found in the “Owen 
File.” * 


Of these papers one falls in a class apart 
from the other 42 documents. This is a 
letter from Ullman to the New York 
Telephone Company on the subject of discon- 
tinuance of New Sanitary’s telephone serv- 
ice. This “telephone letter’ was held in 
Mr. Owen’s hand and referred to by him 
during his redirect examination of Ullman,* 
It is the only paper in the Owen File which 
the Government concedes it knowingly 
possessed during the trial. 


On July 2, 1958, which was only slightly 
more than two weeks after the trial court 
found the defendants guilty, the Anti Trust 
Division showed the Owen File to Ullman, 
his lawyer and his accountant, who were 
preparing to bring a treble damage action 
against the defendants. At that date, and 
also on December 4, 1958, when the Anti 
Trust Division showed the Owen File to 
defense lawyers, the File contained the tele- 
phone letter used by Owen during the trial 
as well as the 42 documents which the ap- 
pellants claim were illegally suppressed. 


1. Location of the Owen File and its con- 
tents during the trial. 


The brief of the United States contends 
that the movants for a new trial failed to 
prove that the Owen File was in the Gov- 
ernment’s possession during the trial. In 
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his opinion denying the motion, Judge 


Palmieri said, App. 3386a: 


“T find it impossible, on the basis of the 
affidavits before me, to make findings or 
to reach conclusions which would ade- 
quately explain the presence of these 
papers in the Government files at the 
time they were found. All that is clear 
is that sometime after the criminal trial 
was concluded, these papers were found, 
at different times, in the Government files 
which the parties to the civil case were 
permitted to inspect.” 


If these statements be regarded as findings 


of fact, this court is as well able as was the 
trial judge to pass upon the affidavits. But 
in our opinion the trial court erred in a mat- 
ter of law in failing to consider and apply 
the evidentiary principle that the subse- 
quent existence of a fact supports the in- 
ference of its earlier existence, when the 
subsequent condition is one which ordinar- 
ily would not exist unless it had also existed 
at the earlier time. This principle is dis- 
cussed in 2 Wigmore on Evidence (3rd ed.) 
413-414, and we recently recognized it in 
Russell, Poling & Co. v. Conners Standard 
Marine Corp., 2 Cir., 252 F. 2d 167, 170. In 
the light of the fact that the Owen File 
was among Government files shortly after 
trial, it is a proper inference, absent any 
explanation of how it came to be there, that 
the Government had possession of it dur- 
ing the trial. Had this principle been applied, 
the trial judge would have found that the 
Owen File was in the Government’s posses- 
sion before the trial was concluded. ; 


2. The Owen File would have been useful 
to the defendants in their cross-examination 
of Ullman. 


The papers contained in the File consist 
of scattered correspondence in the years 
1949 to 1951 as well as financial data and 
contracts of New Sanitary. The Govern- 
ment’s brief contends that the documents in 
the file would have strengthened the case 
of the prosecution. The trial judge ex- 
pressed the view that the movants “failed 
to prove that they were materially handi- 


3 Trial counsel for defendants swear by affi- 
davits submitted on the new trial motion that 
all the papers they received were machine 
numbered by the Government for purposes of 
filing. None of the papers contained in the 
Owen File were so numbered. 

4 By affidavit submitted on the new trial mo- 
tion Mr. Owen states that he was not aware 
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that this letter was an unnumbered document 
until after defendants moved for a new trial. 

5 See Orvis v. Higgins, 2 Cir., 180 F. 2a 537, 
539, cert. den. 340 U. S. 810; Seagrave Corp. v. 
Mount, 6 Cir., 212 F. 2a 389, 394: Besig v. 
Oe oe 9 Cir., 208 F. 2d 142, 144, 

ee also United States v. S. B. i 

2 Cir., 136 F. 2d 413. eee Siz 
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capped as a result of the absence of the 
papers,’ ’ and that the documents would not 
have affected his determination of the de- 
fendants’ guilt. We disagree with the 
Government’s contention and the trial court’s 
conclusions. Ullman was a witness who at 
times not only contradicted his prior testi- 
mony but also was vague in his recollection 
of events which occurred years before. Some 
of the documents contained in the Owen 
File would have been of obvious benefit to 
the defense counsel in their cross-examina- 
tion of Ullman. It will suffice, without 
detailed discussion, to refer to three matters 
as to which the trial court made specific 
findings based on Ullman’s testimony. One 
was the 1950 strike at New Sanitary which 
the court found the defendants had either 
instigated or of which they had obtained 
advance notice.” Another was the extent 
of Ullman’s investment in New Sanitary, 
and a third was New Sanitary’s dealings 
with Howard Johnson restaurants. At the 
trial the defendants sought to show that 
Ullman had exaggerated the damage caused 
by the strike as well as his investment in 
and the profits of his New Sanitary busi- 
ness. Some of the documents in the File 
were highly relevant to the defendants’ con- 
tentions. It is, of course, impossible to 
know whether the result of the trial would 
have been different if defense counsel had 
had the Owen documents. No one can tell 
what might have developed had the Gov- 
ernment’s principal witness been confronted 
with them during cross-examination, or if 
certain of the documents had been avail- 
able to refresh his recollection about facts 
which he did not remember and which, if 
elicited, might have been helpful to the 
defendants. As stated in Clancy v. Umited 
States, 365 U. S. 312, 316: “Since the pro- 
duction of at least some of the statements 
withheld was a right of the defense, it is 
not for us to speculate whether they could 
have been utilized effectively.” 


3. Treating the motion as one alleging neg- 
ligent suppression of evidence are the defend- 
ants entitled to a new trial? 


The appellants do not contend that the 
suppression was wilful, i.e. knowingly done 


7 App. 3394a. 

8 App. 3399a. 

® App. 2578a. 

10 Concededly, if the suppression were wilful, 
they would be entitled to relief. See Napue v. 
Illinois, 360 U. S. 264; Pyle v. Kansas, 317 U.S. 
213; United States v. Sobell (S. D. N. Y.), 142 
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by the prosecution or other Government 
agents.” They do contend that it was neg- 
ligent. The Government disputes that any 
negligence was proved. We think it was. 
Here the documents came into possession 
of the Anti Trust Division in connection 
with preparing the case for trial. Someone 
in the Government’s employ so arranged 
them in the files that the prosecutor did not 
find them when he attempted to comply 
with the trial court’s order to permit defense 
counsel to inspect all documents relating to 
Ullman’s testimony. Having become cus- 
todian of them for its own benefit in this 
anti trust prosecution, we hold that it was 
the duty of the Government to keep the 
evidence of which it was custodian in such 
manner that it would be available for use 
upon the trial by all parties. This duty 
was breached by someone in the Govern- 
ment’s employ. Through unexplained acts, 
certain of the papers in the Government’s 
custody were misplaced and consequently 
were not shown to defendants when inspec- 
tion was ordered. This failure to produce 
deprived the defendants of evidence which 
would have been helpful to them on points 
which the findings show were of great im- 
portance in determining their guilt. For 
practical purposes the Owen papers were 
temporarily lost. We hold this was neg- 
ligence chargeable to the prosecution. 


Although no authoritative case precisely 
in point has been called to our attention, the 
appellants’ citations tend to support the con- 
clusion that the negligent suppression of 
material evidence by the Government en- 
titles a defendant to a new trial. In Umted 
States v. Heath (D. Hawaii), 147 F. Supp. 
877, appeal dismissed 9 Cir., 260 F. 2d 623 
where documentary evidence relevant to the 
charges and necessary for defense was lost 
by Government agents, the district judge 
held that the indictment be dismissed. In 
Napue v. Illinois, 360 U. S. 264, the court 
cited with approval a statement from Peo- 
ple v. Savuides, 1 N, Y. 2d 554, 557, 136 
N. E. 2d 853, 855: 


“That the district attorney’s silence 
was not the result of guile or a desire to 
prejudice matters little, for its impact was 


F. Supp. 515, 525, aff'd 2 Cir., 244 F. 2d 520, 
cert. den. 355 U. S. 873, rehearing den. 355 U. S. 
920. This principle does not cease to apply 
merely because the testimony goes only to the 
credibility of the witness. Napue v. Illinois, 
supra. 
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the same, preventing as it did, a trial that 
could in any real sense be termed fair.” 


The Savvides case has been described as an 
example of a negligent suppression of evi- 
dence. See Comment, 32 N. Y. U. Law 
Rev. 607, 611. The Napue opinion also cites 
with approval U. S. ex rel. Montgomery v. 
Ragen (N. D. Iill.), 86 F. Supp. 382 where 
the prosecution was charged with construc- 
tive knowledge of a doctor’s report favor- 
able to the accused, even though it was not 
inthe State’s custody. See also Curran v. 
Delaware, 3 Cir., 259 F. 2d 707, 713. Whether 
the unfairness involved in a conviction under 
these circumstances, like that involved when 
evidence is deliberately suppressed, is so 
fundamental as to amount to a denial of due 
process of law we do not feel called upon 
to decide. Compare United States v. Heath, 
supra, and Curran v, Delaware, supra, with 
Woollomes v. Heinze, 9 Cir., 198 F. 2d 577, 
579, cert. den. 340 U. S. 897, and Applica- 
tion of Landeros, D..C. D. N. J., 154. F. 
Supp. 183. As the Ninth Circuit noted in 
the course of its opinion dismissing the ap- 
peal in Heath, supra, “There is no necessity 
to reach the verge of a constitutional ques- 
tion.” 260 F. 2d at 629. We are content 
to rest our decision on our conviction that 
the denial of a new trial here is inconsistent 
with the correct administration of criminal 
justice in the federal courts, which it is our 
duty as an appellate court to supervise. As 
We recently said in another context: 


“The prosecutor must be vigilant to see 
to it that full disclosure is made at trial 
of whatever may be in his possession 
which bears in any material degree on the 
charge for which a defendant is tried. In 
the long run it is more important that 
the government disclose the truth so that 
justice may be done than that some ad- 
vantage might accrue to the prosecution 
toward ensuring a conviction.” 


United States v. Zborowski, 2 Cir., 271 F. 2d 
661, 668. Accordingly we hold that the 
judgments must be reversed and a new 
trial granted. 


However, one defendant is not subject to 
retrial on the present indictment. On Jan- 
uary 21, 1958 the trial judge permitted an 
amendment of the indictment to change the 
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name of defendant “Standard Coat Apron & 
Linen Service, Inc.” to “Standard Coat, 
Apron & Linen Service, Inc.” The change 
consisted in inserting a comma after the 
word “Coat.” Although the addition of the 
comma might superficially appear to be only 
a correction of a typographical error, the 
change actually substituted as a defendant a 
1951 corporation for a dissolved 1941 cor- 
poration." The substitution violated the 
rule laid down in Ex Parte Bain, 121 U. S. 
1 where the Supreme Court adopted the 
common law rule that an indictment can- 
not be amended by the court. This court 
followed the Bajn decision in Dodge v. United 
States, 2 Cir., 258 Fed. 300, cert. den. 250 
U. S. 660. It is true that some circuits have 
held the rule applicable only to amendments 
of substance and not amendments of form.” 
Such an exception is not here applicable. 
The substitution of one defendant for an- 
other cannot by any stretch of imagination 
be considered one of form only. 


The defendants contend that the amend- 
ment rendered the indictment void as to all 
of them. No authority has been cited and 
we can see no reason for such a rule. There 
has been no suggestion that the others were 
prejudiced by the change. To upset their 
conviction on this ground would be a return 
to mere formalism. Compare Dodge uv. 
United States, supra, holding that an amend- 
ment of two counts did not affect the right 
to try the defendant upon other counts of 
the indictment. 


II. THE Conviction APPEAL 


Since we have directed a new trial, many 
of the questions raised by the appeal from 
the conviction and sentences need not be 
determined. Thus, there is no occasion to 
pass upon contentions attacking sufficiency 
of the evidence or alleging unfairness in the 
trial other than simply stating that there is 
no basis in these contentions for ordering 
acquittal. However, some of the questions 
presented either would require direction of 
a verdict of acquittal if decided favorably 
to appellants or are likely to arise upon 
retrial. As to the former, we will state 
briefly our reasons for rejecting them, and 


11-The corporation was dissolved for nonpay- 
ment of franchise taxes. This did not prevent 
it being subject to prosecution for federal crimi- 
nal liabilities. See United States v. Indian Hill 
Farm, Inc., 2 Cir., 255 F. 2d 282. 
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2 See Williams v. United States, 5 Cir., 179 
F. 2d 656, aff'd on other grounds, 341 U. S. 97; 
United States v. Denny, 7 Cir., 165 F. 2d 668, 
cert. den. 333 U. S. 844. 
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as to the latter an expression of our views 
may be helpful to the trial court. 


1. The appellants contend that the inter- 
state commerce requirements of sections 1 
and 2 of the Sherman Act were not met, in 
that (1) there was insufficient proof of a 
conspiratorial restraint on the movement of 
new linen in interstate commerce; (2) there 
was insufficient proof of a conspiratorial re- 
straint on the interstate movement of linens 
to and from laundries; and (3) there was 
insufficient proof of a conspiratorial restraint 
on interstate customer servicing. lf the al- 
leged conspiracy aimed at restraint or mo- 
nopolization in any of these three areas, and 
if the volume of interstate commerce that 
was affected was substantial, then it mat- 
ters not “how local the operation which 
applies the squeeze.” United States v. Wo- 
men's Sportswear Mfg. Assn [1948-1949 
TRADE Cases { 62,390], 336 U. S. 460, 464. 
We find it unnecessary here to discuss 
contentions (1) and (2) since we are con- 
vinced that a restraint on interstate custo- 
mer servicing was established. If linen 
suppliers conspiratorially allocate their out- 
of-state customers to one of the conspira- 
tors such customer’s range of choice and 


ability to seek out the supplier who could. 


give him better terms is curtailed. Ap- 
pellants seemingly rely on a de minimis ex- 
ception; they argue that interstate customer 
service amounts to only 1% of all service. 
But (even accepting appellants’ figures) 
such 1% amounted, in 1954, to $523,168 
worth of business, a “volume of business 
* * * [which] cannot be said to be insig- 
nificant or insubstantial.” International Salt 
Co. v. United States [1946-1947 Trane CASES 
ES Ooi e OO OLE Dum Ooi OO. a aat etass 
substantial amount of interstate commerce 
amounted to only 1% of the total industry’s 
volume is without significance. 


2. Appellants attack their convictions under 
count 2 of the indictment. They argue 
that the prosecution failed to prove (a) a 
specific intent to monopolize, (b) a danger- 
ous probability that monopolization would 
occur as a result of the conspiracy, and (c) 
the relevant market sought to be monop- 
olized. As to point (a), it may well be 
doubted whether the evidence that the de- 
fendants agreed to protect old business by 
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allocating customers would be sufficient, if 
standing alone, to prove a specific intent to 
monopolize rather than only an intent to 
restrain trade. But this evidence does not 
stand alone. Assuming the correctness of 
Judge Palmieri’s findings, the defendants 
took concerted action to drive independent 
non-cooperating linen suppliers out of busi- 
ness. In our opinion this was sufficient to 
support the conclusion that defendants had 
the specific intent to monopolize. Also 
promises made to independents that they 
could raise prices by joining the alleged 
conspiracy gave further support to this con- 
clusion. As to point (b), it will suffice to 
say that no authority has been called to our 
attention which indicates that the Govern- 
ment must prove a dangerous probability 
that monopolization will result from such a 
conspiracy.“ As to point (c), the charge 
here is conspiracy to monopolize, not mo- 
nopolization. In a monopolization case the 
market must be proved. See International 
Boxing Club v. Umited States [1959 Trape 
Cases {§ 69,231], 358 U. S. 242. This is 
because such a charge requires a showing 
of power to exclude competitors, and with- 
out an accurate delineation of the market, 
it is impossible to determine the. presence 
or absence of this power. But where the 
charge is conspiracy to monopolize, the es- 
sential element is not the power, but the 
specific intent, to monopolize. Section 2 
makes it unlawful ‘to conspire to monop- 
olize ‘any part’ of interstate commerce with- 
out specifying how large a part must be 
affected. Hence it is enough if some ap- 
preciable part of interstate commerce is the 
subject” of the conspiracy. United States v. 
Yellow Cab Co. [1946-1947 Trane CASES 
957,576], 332 U. S, 218, 225-26. See Turner, 
Anti Trust Policy and the Cellophane Case, 
70 Harv. L. Rev. 281, 294, 304-05. 


3. Consolidated Laundries Corporation 
contends that it withdrew from the con- 
spiracy prior to the five year limitation 
period prescribed by 18 U. S. C. A. { 3282, 
i.e, before January 31, 1952. It argues that 
the prosecutor’s failure to connect it with 
any conspiratorial activities after that date 
would justify an inference of withdrawal. 
However, it is clear that a confederate, once 
shown to have been such, has the burden of 


Pensa es oehr 28 Ses ee ee eee eS 


3In American Tobacco Co. v. United States 
[1946-1947 TRADE CASES f 57,468], 328 U. S. 
781, 789, the court said: ‘‘Petitioner, for ex- 
ample, might have been convicted here of a 
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satisfying the trier of fact that he had with- 
drawn from the enterprise. United States 
v. Cohen, 2 Cir., 145 F. 2d 82, 90, cert. den. 
323 U. S. 799; United States v. Compagna, 2 
Cir., 146 F. 2d 524, 527, cert. den. 324 
U. S. 867. We cannot hold erroneous Judge 
Palmieri’s conclusion that Consolidated had 
not carried this burden. 


4. Consolidated also argues that it was 
improper for the trial court to impose sen- 
tence under the July 7, 1955 amendment to 
the Sherman Act, which increased the 
maximum permissible fine from $5,000 to 
$50,000. This contention is only a restate- 
ment of its argument, already discussed, 
that it had withdrawn from the conspiracy 
before January 31, 1952. 


5. Appellant Radnitz also contends that 
the increased penalty provisions of the July 
1955 amendment were inapplicable to him. 
His argument differs from that of Con- 
solidated Laundries Corporation and rests 
on firm ground. In April 1955 he was ar- 
rested and arraigned upon an indictment 
making the very charges which were subse- 
quently incorporated in the 1957 indictment 
upon which he was convicted. The 1957 
indictment “superseded” a 1955 indictment 
in the Southern District of New York and 
a 1955 information filed in the District of 
New Jersey. That the arrest of a conspira- 
tor removes the presumption of continuing 
participation by him in the conspiracy is 
well established. United States v. Carminati, 
2 Cir., 247 F. 2d 640, cert. den, 355 U. S. 
883; United States v. Russano, 2 Cir., 257 F. 
2d 712, 715-716; Sandez v. United States, 9 
Cir., 239 F. 2d 239, 243; Cleaver v. United 
States, 10 Cir., 238 F. 2d 766, 769. Unless 
the Government proves on retrial not only 
that the conspiracy continued after July 7, 
1955 but also that Radnitz continued his 
participation therein after his arrest in April 
1955, the increased penalties provided by the 
amendment will be inapplicable to him. 
This applies not only to Radnitz but to 
other individual defendants, if any, who are 
shown to have been arrested on the 4955 in- 
dictment or information. 


6. All defendants contend that the trial 
court erred in refusing to apply the reason- 
able doubt test in ruling upon their motion 
for acquittal at the close of the Govern- 
ment’s case. Judge Palmieri held that the 
applicable standard is whether he could, not 
whether he would, find the accused guilty 
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on the Government’s evidence. His opin- 
ion in support of the ruling appears as 
United States v. Cascade Linen Supply Corp., 
160 F. Supp. 565. We agree with it. 


7. Error is asserted in the trial court’s 
denial to defendants of full access to the 
grand jury testimony of witnesses for the 
prosecution who testified at the trial. Judge 
Palmieri’s opinion on this subject is re- 
ported in United States v. Consolidated Laun- 
dries Corporation [1958 TRADE CasEs f 68,975], 
159 F. Supp. 860. He held that defense 
counsel are not entitled to have the com- 
plete grand jury testimony turned over to 
them for use on,cross-examination without 
prior scrutiny by the court. We agree with 
his opinion. See also the subsequent deci- 
sions of this Circuit in Umited States v. 
Giampa, 2 Cir., — F. 2d — (Feb. 3, 1961); 
United States v. Hernandez, 2 Cir., — F. 2d 
— (Feb. 14, 1961). In Giampa, which was 
also tried without a jury, we said that the 
correct procedure was for the trial judge to 
read the grand jury minutes and turn over 
to the defense any portions of a witness’ 
testimony inconsistent with the story he told 
at the trial. 


The grand jury testimony was referred to 
seven times during the trial to refresh the 
recollection of Government witnesses. As 
to these witnesses the appellants argue that 
they are entitled to receive the transcript of 
all their testimony before the grand jury. 
The argument is fallacious. See United 
States v. Socony Vacuum Oil Co. [1940-1943 
TRADE CaSEs {[ 56,031], 310 U. S. 150, 233-234. 
There the Court held that the trial judge 
has broad discretion to determine how much 
of the grand jury minutes need be made 
available when the minutes are used to re- 
fresh the recollection of a Government wit- 
ness. In accord is ‘Continental Baking 
Company v. United States [1960 TrapE CASES 
{ 69,772], 6 Cir., 281 F. 2d 137, 146-148. In 
that case, as here, the defendants did not 
request the trial court to exercise its dis- 
cretion to turn over parts of the grand jury 
minutes, but demanded the minutes as a 
matter of right. The right they urged does 
not exist. 


8. It is contended that the trial court 
erred in applying the per se rule to the re- 
straints charged. It is true that section 1 
of the Sherman Act proscribes only unrea- 
sonable restraints of trade. Standard Oil 
Co. v. United States, 221 U. S. 1. But cer- 
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tain types of restraint of trade are unrea- 
sonable per se, including territorial division 
of markets. See Northern Pac. Ry, v. United 
States [1958 Trave Cases { 68,961], 356 U. S. 
1, 5; Las Vegas Merchant Plumbers Ass’n v. 
United States [1954 Trave Cases { 67,673], 9 
Cir., 210 F. 2d 732, 741, cert. den. 348 U. S. 
817; Pennsylvania Water & Power Co. v. 
Consolidated Gas, Electric Light & Power Co. 
[1950-1951 TrapE Cases {[ 62,704], 4 Cir., 184 
F, 2d 552, 558, cert. den. 340 U. S. 906; 
United States v, Addyston Pipe & Steel Co., 
Ob, (at., So. ed._2/k ait d, 175 U.S. 211; 
United States v. National Lead Co. [1944-1945 
Trape Cases $57,394], S. D. N. Y., 63 F. 
Supp. 513, 523, aff'd [1946-1947 TrapE CASES 
757,575], 332 U. S. 319; but see Timken 
Roller Bearing Co. v. United States [1950- 
1951 TraApeE Cases 62,837], 341 U. S. 593, 
605 (dissenting opinion); United States v. 
National Football League [1953 TRADE CASES 
f 67,614], E. D. Pa., 116 F. Supp. 319. As- 
suming that customers were allocated in 
the case at bar, no more need be proved; we 
agree that the per se rule should be applied. 
We fail to see any significant difference 
between an allocation of customers and an 
allocation of territory. See United States v. 
American Linen Supply Co. [1956 TRADE 
CASES § 68,337], N. D. Ill., 141 F. Supp. 105, 
115. Suppose for illustration, that appel- 
lants had allocated the Bronx to Consoli- 
dated, Brooklyn to General, and Queens to 
Modern Silver, reserving the right to com- 
pete with each other in Manhattan. Clearly 
his hypothetical division of markets would 
be unreasonable per se, notwithstanding the 
open competition in Manhattan.“ Similarly 
their agreement to suppress all competition 
as to one phase of their business, ie., old 
customers, should be per se illegal irre- 
spective of their competition for new cus- 
tomers. And when, as here, the allocation 
is coupled with predatory practices against 
independent linen suppliers in order to com- 
pel them to join the conspiracy or be put 
out of business, there is even more reason 
not to permit the conspirators to justify 
their activities on the ground that business 
expediency makes them reasonable. 


9. Concerning the asserted erroneous ad- 
mission of evidence relating to the so-called 
Ullman-Goldberg story, comment should be 
made only in general terms because the 
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future trial judge will have to cope with 
these evidentiary problems in the light of 
the circumstances in which they may arise. 
However, the Ullman-Goldberg conversa- 
tions played such an important part in the 
case and in the ultimate findings that some 
consideration should be given to the prob- 
lems presented. 


When the question of the admissibility of 
the Ullman-Goldberg conversations first 
arose, defense counsel objected on the 
ground of hearsay, claiming that there was 
no allegation “that Mr. Goldberg was in 
any way related with any of the defendants.” 
To this, Government counsel replied, “That 
is right.” Upon request of the trial court 
to explain how the Government intended to 
connect the conversation, counsel replied, 
“T expect the testimony of this witness to 
show that Goldberg was initially believed 
by Messrs. Spatt, Radnitz, Gordon and 
Maslow, to be connected with New Sani- 
tary, and they called him to a farm in Penn- 
sylvania to talk to him about it. When they 
discovered he wasn’t, they then made him 
their agent to keep selling out the pos- 
sibilities of Mr. Ullman sounding out to 
them, * * *.” The court then said, “What 
you say, in substance, is that you expect to 
establish that Goldberg was acting as the 
agent for the several defendants. On that 
basis, his testimony is admissible.” 228(a), 
229(a). The trial court refused to force the 
Government to indicate the manner in which 
it expected to connect Goldberg with the 
defendants, although defense counsel pointed 
out that, “If Mr. Goldberg were going to 
testify, Mr. Goldberg would be the one to 
testify before this witness.” 230(a). There- 
upon, Ullman proceeded to tell of his con- 
versation with Goldberg wherein Goldberg 
had told him that he (Goldberg) had been 
contacted by the big fellows in New York 
from whom he (Ullman) was taking busi- 
ness and that it would be wise for Ullman 
to sell out to them. A second Ullman-Gold- 
berg conversation took place in which 
Goldberg told Ullman that he had visited 
with the defendants who had accused him 
(Goldberg) of being the actual owner of 
New Sanitary and discussed with him the 
possibility of his acting as an emissary to 
try to get Ullman to agree to sell his busi- 
ness to them. 
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144 Compare United States v. National Lead 
Co., supra (TAS and TP divided up the world 
except that both sold in South America). 
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Goldberg told Ullman “that he was speak- 
ing in behalf of the four big companies that 
wanted me (Ullman) out of the business.” 
233(a). Later on, another conversation took 
place to the same effect. Subsequent to the 
New Sanitary strike in the Fall of 1951, 
Goldberg told Ullman “that as a result of 
the strike, the trailing and loss of a few 
large accounts he thought it advisable at 
this time to either straighten away with the 
big fellows or sell out to them.” 249(a). 
Subsequently, the defendant Spatt told Ull- 
man. that he had spoken to Goldberg and 
that he (Spatt) thought that Ullman in- 
tended to meet with the big fellows and 
sell his business to them. A meeting be- 
tween Ullman, Spatt and Radnitz was held 
thereafter, at which negotiations for the sale 
of Ullman’s business were commenced. At 
this point defense counsel moved to strike 
the. testimony “on the ground that the al- 
leged agency by Mr. Goldberg may not be 
proved by the statements of a witness of 
what the alleged agent told him.” The trial 
court, however, ruled that Goldberg’s agency 
had been sufficiently spelled out by Ullman’s 
testimony “with respect to the statements 
attributed to any one of several of the de- 
fendants and by any number of surrounding 
facts and circumstances to which he has 
also testified.” He, therefore, held that 
Goldberg’s agency was not based upon “un- 
supported declarations of agency.” 252(a). 


It is axiomatic that agency cannot be 
proved solely by declarations of the alleged 
agent, but must be established by inde- 
pendent proof. Schauffler v. Highway Truck 
Drivers, 3 Cir. (1956), 230 F. 2d 7, 10; Mc- 
Whorter v. United States, 6 Cir., 1922, 281 
Fed. 119; 4 Wigmore, Evidence, § 1078 (3rd 
Ed., 1940). 

The independent proof may be circum- 
stantial, but it must be “substantial,” Ong 
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Way Jong v. United States, 9 Cir., 1957, 245 
F. 2d 392, 395, and not “too slight.” United 
States v. Stromberg, 2 Cir., 1959, 268 F. 2d 
256, 267. 


The trial court found that Goldberg “was 
used by them” (defendants Gordon, Spatt, 
Maslow and Radnitz) as an intermediary 
and agent in their contacts with Paul UIl- 
man (Finding #47) and that Ullman’s 
decision to sell New Sanitary was made only 
after being told by Goldberg “who is acting 
as agent for the said defendants” and that 
“he thought it advisable for Ullman either 
to ‘straighten out with the big fellows or sell 
out to them’” (Finding # 52). 


No restatement need be made of the rea- 
sons for the hearsay exclusion rule. It is 
based upon the common experience that the 
most trustworthy evidence usually comes 
from the original source undiluted by hear- 
say repetition. Upon any new trial these 
precepts should be kept in mind. Goldberg 
may well have been an “intermediary” but 
his conversations with Ullman are admis- 
sible against the defendants, only if it be 
established that he was acting for and rep- 
resenting them. The other facts and cir- 
cumstances may be sufficient to establish 
agency even though Goldberg’s own dec- 
larations of his status to Ullman would not 
qualify under the law as establishing this 
status or Goldberg himself may testify. 
Because at this time there is no way of 
knowing what proof may be adduced upon 
any new trial, no guide other than the gen- 
eralities set forth can be or should be set 
forth. 


The judgments of conviction and sentence 
are reversed and the cause is remanded for 
further proceedings in conformity with the 
foregoing opinion. 


[70,040] Bart Schwartz International Textiles, Ltd. v. Federal Trade Commission. 


In the United States Court of Customs and Patent Appeals. October Term, 1960. 
Patent Appeal No. 6599. Cancellation No, 6,858. Dated April 14, 1961. 


Lanham Trade Mark Act 


; FTC Cancellation Proceeding—Misrepresentations to Patent Office—Descriptive For- 
eign Language Term—Duty of Disclosure Concerning Others’ Rights——A trademark reg- 
istration statement falsely misrepresented that others had no rights in use of the trademark, 
since the term had been used for a number of years in Italy to describe a specific type of 
spun rayon yarn or textiles made from that yarn and the applicant was engaged in the 
importation of such fabrics from that country. A contention by the Federal Trade Com- 
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mission that the applicant was also guilty of misrepresentation by failing to disclose the 
origin of the term was rejected; the Lanham Act imposes no duty or obligation to make 
such affirmative disclosures. A further ground for cancellation, involving descriptiveness 
of the mark, was not considered because it could not be asserted by the FTC in a cancel- 


lation proceeding under Sec. 14 of the Lanham Act. 
See FTC Enforcement and Procedure, Vol. 2, { 8835. 
For the appellant: Fulton Brylawski, Washington, D. C. 


For the appellee: 


Jess C. Radnor, Washington, D. C.; PGad B. Morehouse, 


Assistant General Counsel, Alan B. Hobbes, Assistant General Counsel and Jno. W. 


Carter Jr., Attorney on the brief. 


SMITH, Judge [Jn full text]: The Federal 
Trade Commission, acting under Section 14 
of the Lanham Act (15 U. S. C. 1064), 
petitioned for cancellation of appellant’s reg- 
istration No. 623,601, issued March 20, 1956, 
on an application filed June 20, 1955, for 
the mark “FIOCCO” for “textile fabrics in 
the piece of cotton, rayon, synthetic fibers, 
and mixtures thereof.” First use and use 
in commerce is alleged to be May 2, 1955. 

The single issue before us, viz., was ap- 
pellant’s registration No. 623,601 ‘obtained 
fraudulently” within the meaning of Sec. 
iM(e)motuthe canham Act CS U.S, C: 
1064(c)), must be resolved against the fac- 
tual background of this case as revealed in 
the record before us. 

The present proceeding is the first of its 
kind to reach this court. To understand the 
fact situation upon which it is based it is 
necessary to begin with the activities of 
the George White Textile Company in Kan- 
sas City during the early 1950’s. This com- 
pany had contracts with some Italian textile 
manufacturers and at that time was engaged 
in the business of importing textile fabrics 
from Italy. 


[Use of Term in Italy] 

The fabrics of chief interest in this busi- 
ness were those called “fiocco”’ in Italy. 
Such fabrics are made wholly or in part of 
spun rayon in which a continuous filament 
of rayon is cut to form short staple fibers. 
The cut fibers are spun to produce a yarn 
which is then woven into textile fabrics. 
This method of utilizing rayon was developed 
in Italy as early as 1929, and the new prod- 
uct, both in the form of “fiocco” yarns and 
fabrics containing stated amounts of “fiocco,” 
was extensively promoted and sold in the 
United States throughout the following decade 


and until trade in it was terminated by the 
Second World War. 


The record is clear that the word “fiocco” 
has for at least twenty years been used in 
the Italian textile industry to mean staple 
rayon yarn as distinguished from continu- 
ous filament rayon. The word “‘fiocco” has 
been so used in the official tariff regulations 
of Italy for many years. Since at least 1945, 
it has been accepted by the United States 
Customs Bureau as meaning staple rayon. 


[Circumstances of Application for Mark} 


George White, the dominant factor in 
the George White Textile Company, went 
to New York City during the latter part 
of August, 1954, to secure financial backing 
and marketing facilities for his company. 
While in New York he met Bart Schwartz, 
a promoter and advertising specialist in the 
over-the-counter piece goods trade, whom 
he interested in the Italian textile fabrics, 
chiefly those made wholly or in part of 
“fiocco.” As a result of this meeting an 
agreement was reached, and Bart and White 
International Textiles, Ltd., was incorpo- 
rated under the laws of New York. Later, 
White and Schwartz decided that they, to- 
gether with Zecchin (one of White’s partners) 
and Rudolph (bookkeeper for Schwartz), 
should visit Italy to secure franchises from 
the Italian manufacturers. During the trip 
to Italy in October of 1954, the party visited 
numerous Italian manufacturers and se- 
cured a number of exclusive, three-year 
franchises for the Western Hemisphere. 
While there, they ordered substantial amounts 
of samples* of fabrics made of “fiocco” 
which were shipped soon thereafter. 


After returning to the United States, 
Schwartz severed relations with White, 
organized Bart Schwartz International Tex- 
tiles, Ltd., the appellant herein, and had 
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1A ‘“‘sample,’’ in this business, according to 
the testimony of George White, ranged from 
5 yards up to 30 or 40 yards. 
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this corporation substituted for the Bart 
and White International Textiles, Ltd., in 
all of the then existing franchises with the 
Italian manufacturers. 


Schwartz subsequently severed relations 
with Zecchin and proceeded without either 
White or Zecchin in the promotion of 
business under the Italian textile import 
franchises. During the latter part of 1954 
and early 1955, appellant received samples 
of fabrics containing specified amounts of 
“fiocco” and Schwartz corresponded with 
the Italian producers concerning the prob- 
lem of “whether fabrics made of Fiocco 
yarn can be sold as unconditionally guar- 
anteed washable.” During the period from 
October 1954 until May 1955, shipping 
documents and letters received by appel- 
lant refer to the composition of the im- 
ported fabrics in terms of their “fiocco” 
content. 


On June 20, 1955, appellant filed its 
application to register the word “FIOCCO” 
for “textile fabrics in the piece of cotton, 
rayon, synthetic fibers and mixtures thereof,” 
which resulted in the granting of registra- 
tion No. 623,601, here in issue. 


Shortly after the registration was granted, 
appellant filed the registration with the 
United States Customs Bureau, and for a 
time successfully stopped the importation 
of fabrics made of “fiocco.” A “tear sheet” 
service was retained to check on advertising 
of “fiocco” fabrics by others and informa- 
tion thus secured was transmitted to appellant’s 
attorneys who sent notices of infringement 
in large numbers to those in the trade who 
had advertised “fiocco” fabrics, and two 
suits for infringement of the trademark 
“FIOCCO” were instituted. At this point, 
the Federal Trade Commission filed the 
petition for cancellation here in issue. Sub- 
sequently, appellant instituted four more 
infringement suits based on its registration 


There is no question but that the Italian 
word “‘fiocco” is descriptive of “spun rayon” 
and as such is subject to the general rule 
that a descriptive word in a foreign lan- 
guage cannot be registered in the United 
States as a trademark for the described 
product. See In re Northern Paper Mills, 
20 CCPA 1109, 64 F. 2d 998, 17 USPQ, 
492, and cases there cited. This fact is of 
no assistance to the Federal Trade Com- 
mission here, for Congress has specifically 
limited the grounds upon which it may seek 
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cancellation of a trademark registration to 
those listed in subsections (c) and (d) of 
Section 14 of the Lanham Act (15 U.S. C. 
§ 1064(c) and (d)). The Federal Trade 
Commission has, accordingly, asserted as 
“Ground One” of its petition to cancel the 
registration: 


* * * that said registration was obtained 
fraudulently in that at, and prior to, the 
time that application was made for said 
registration, the registrant was not the 
owner of the mark within the meaning 
of Section 1(a)(1) of the Trademark Act 
of 1946 and the registrant knew that other 
persons, firms, corporations or associa- 
tions had thé right to use and were using 
the mark sought to be registered contrary 
to the statement made and filed by the 
registrant as required by Section 1(a)(1) 
of said Trademark Act of 1946; * * * 


[Nature of Proof Required] 


However, in the present proceeding, the 
Federal Trade Commission can prevail only 
by showing that the registration ‘was ob- 
tained fraudulently” within the meaning of 
this term as used in Section 14(c) of the 
Lanham Act, supra. The petition for can- 
cellation is based upon alleged fraudulent 
misrepresentations in registrant’s sworn decla- 
ration as to its ownership of the mark and 
as to the rights of others to use the mark. 
To sustain the present cancellation petition 
under Section 14(c) of the Lanham Act, it 
is sufficient to prove that at the time of the 
application for registration the registrant 
knew that others had the right to use and 
were using the word “fiocco” as the name 
of the product. 


[Duty of Disclosure} 


The Trademark Trial and Appeal Board 
in granting the petition for cancellation (121 
USPQ 99), based its decision, at least in 
part, on the ground that appellant had with- 
held from the Patent Office a material fact, 
i.e., that Bart Schwartz at the time of sign- 
ing the sworn statement on behalf of appel- 
lant knew that the word “fiocco” was an 
Italian word used to mean staple rayon and 
that by withholding such information the 
registration “was obtained fraudulently.” 
Appellant here challenges this holding and 
asserts that it fully complied with the statu- 
tory requirements including the signing of 
the verified declaration containing the state- 
ment required by Section 1(a)(1) of the 
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Lanham Act. In support of its position, 
appellant asserts that nothing in the Lan- 
ham Act requires an applicant for trade- 
mark registration to disclose the information 
which the board held should have been 
disclosed. 


The position of the Trademark Trial 
and Appeal Board is fallacious in that it is 
based on the assumption that registrant had 
a “duty” to disclose to the Patent Office 
that the Italian word “fiocco” meant staple 
rayon. No authority is cited by the board 
for this proposition. Any “duty” owed by 
an applicant for trademark registration must 
arise out of the statutory requirements of 
the Lanham Act, particularly those found 
in Section 1(a)(1). This section requires 
merely that an applicant for registration 
verify a statement that “no other person, 
firm, corporation, or association, to the best 
of his knowledge and belief, has the right to 
use such mark in commerce, either in the 
identical form thereof or in such near re- 
semblance thereto as might be calculated 
to deceive.” 


The obligation which the Lanham Act 
imposes on an applicant is that he will not 
make knowingly inaccurate or knowingly mis- 
leading statements in the verified declara- 
tion forming a part of the application for 
registration. 


[Statements as to Rights of Others] 


The mere withholding of information as 
to the meaning of the Italian word “fiocco” 
is not such a fraudulent withholding of 
information as to warrant cancellation of 
the mark. Nevertheless, despite this hold- 
ing it is clear to us that the registration 
“was obtained fraudulently” within the 
meaning of Section 14(c) of the Lanham 
Act because of the misrepresentation in the 
declaration concerning what appellant knew 
to be the rights of others to use the word 
“fiocco.” 


The evidence, both direct and circum- 
stantial, establishes to our satisfaction that 
Schwartz on May 18, 1955, at the time he 
verified the application for registration of 
“FIOCCO” as appellant’s trademark knew 
that others had the right to use this word 
in “commerce” for textile fabrics. His state- 
ment in the declaration is a misrepresenta- 
tion of fact as distinguished from the mere 
expression of an opinion. 
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Bart Schwartz signed the verified decla- 
ration on behalf of appellant to induce the 
Patent Office to grant the registration in 
reliance upon this misrepresentation of fact. 
From the record as a whole it seems clear 
to us that Schwartz as appellant‘s president 
was not acting in good faith in this respect 
at the time he signed the declaration. From 
what we have found in the record it seems 
clear that he possessed knowledge of facts 
which was contrary to the statement made 
in the declaration. 


One acting in good faith who has been 
mistaken as to an essential fact would, it 
seems to us, wish to correct such a mistake 
when it was called to his attention. We 
think it is significant, therefore, that instead 
of so acting Schwartz, when called as a 
witness to testify in this proceeding, con- 
cocted such a fanciful history of how he 
“developed” the mark that we are unable 
to give it credence. 


The extent of this fabrication is shown in 
the testimony of Schwartz. He testified 
that at the end of the trip to Italy in October 
of 1954, he discussed with an associate at 
breakfast in Milan the desirability of finding 
a “gimmick” in the textile and fashion 
world which would dramatize and “pro- 
mote Italy to the masses.” While engaged 
in this discussion, he testified he was at- 
tracted by the Italian wording on a box 
of Kellogg’s corn flakes and noted “FIOCCHI 
di GRANOTURCO?” (Italian equivalent of 
corn flakes), and that he told his associate 
that they “must study how to respell this 
name where it’s a fast, quick name and will 
have a meaning.” According to his testi- 
mony, he stayed up for hours, and at four 
o’clock in the morning he woke his associate 
and told him “Lou, I’ve got it’—and he 
showed him the word “fiocco.” 


We take the same view of this testimony 
as that so well expressed by the Trademark 
Trial and Appeal Board: 


It taxes credulity to believe that Mr. 
Schwartz, a self-styled textile promotion 
man, would not have seen or heard of the 
word “fiocco” in at least some of the 
rayon textile mills in Italy when the term 
has been in such long and common usage 
there to differentiate spun or short staple 
rayon from continuous filament rayon; 
and it taxes credulity even more to believe 
that from seeing the words “FIOCCHI 
di GRANOTURCO” on a box of corn 
flakes Mr; Schwartz, who speaks no 
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Italian, independently arrived at the word 
“RFIOCCO” for use as a trademark on 
spun rayon or staple rayon textile fabrics 
—a word which has been in long and 
common usage in Italy to mean spun or 
short staple rayon. 


We are unable to reconcile this fabrica- 
tion in the testimony here presented with 
appellant’s protestations of good faith in 
making the statements on which the regis- 
tration was based. 


[Nature of Use by Others] 


It seems to be the essence of appellant’s 
argument here that the rights of others 
were not misrepresented in the declaration 
because the trademark was sought for tex- 
tile fabrics and not for the materials from 
which such fabrics were made. While now 
admitting knowledge of the use by others 
of the word “fiocco” to designate spun rayon 
fibers and the fiber content of fabrics, appel- 
lant would here justify the statement made 
in the declaration on the ground that such 
use by others was not the use of “fiocco” as 
a trademark for textile fabrics, 


The phrase “textile fabrics” as used in 
the registration is somewhat redundant as 
to woven fabrics in that such fabrics are 
“textiles.” Webster’s New International Dic- 
tionary, Second Edition (1949) defines tex- 
tile, a noun, as “that which is, or may be 
woven; a woven fabric or a material for 
weaving” (italics added). The registration 
as granted covers “textile fabrics in the 
piece of cotton, rayon, synthetic fibers and 
mixtures thereof.” We think it is significant 
that Schwartz testified the mark “fiocco” 
is not used on cotton materials and that it is 
used only on materials which contain “fiocco”’ 
or which are 100% “‘fiocco.” 


Words such as “wool,” “cotton,” and 
“rayon” have long been used to designate 
both the fiber and the textile fabrics made 
therefrom. The record is replete with in- 
stances of use by others, prior to that 
alleged by appellant, of the word ‘“fiocco” 
as the name of the material from which a 
textile fabric was woven. The record also 
contains numerous examples of the use by 
others of the word “fiocco” to designate the 
fiber content of various textile fabrics prior 
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to appellant’s asserted adoption of this word 
as its trademark. 


The record also clearly establishes that 
Bart Schwartz had knowledge of this use 
of the word “fiocco” by others at the time 
he signed the declaration as president of 
and on behalf of appellant. At the first 
meeting between Schwartz and George White 
in White’s hotel room in New York in 
August of 1954, White displayed his im- 
ported fabric samples to Crandall and 
Schwartz, which samples included many 
fabrics which were marked to show their 
“fiocco” content. White at that time ex- 
plained the meaning of the word, which on 
the present record appears to have been 
then unknown to both Crandall and Schwartz. 
While the testimony before us is not clear 
as to subsequent meetings, there appears 
to have been a series of other meetings be- 
tween Schwartz and White. 


White, called as a witness testified that 
he had imported samples of fabrics made in 
Italy which he said had “always been known 
as fiocco” and which were described in 
sales to him as “fiocco.” He testified also 
that when Schwartz first came to his room 
in the hotel in New York he showed Schwartz 
samples of Italian fabrics which had been 
brought from Kansas City. White’s testi- 
mony that the fabric samples he showed 
Schwartz were marked “fiocco” is as follows: 


Q. 48. Now, did any of these samples 
that you had and showed to Mr. Bart 
Schwartz include fiocco? A. Yes, it did, 
Sit, 


Q. 49. Was fiocco marked on any of 
the samples? A. Some of them were 
marked “fiocco.” 


Q. 50. In what way was fiocco marked? 

A. It was marked right on the edge of 
cloth similar to what Dell’Aqua has got 
right there. 


Mr. Radnor: The witness pointing to 
Petitioner’s Exhibit R. 


Q. 51. Where they marked in the man- 
ner that appears on Petitioner’s Exhibit 
R? A. Yes, sir. As is. At that time they 
weren’t marked on the selvage. Just at 
the edge of the piece of cloth. Just like 
that. 


OO 


? Appellee’s motion to correct diminution of 
the record to include ‘‘petitioner’s Exhibit R,’’ 
referred to in the foregoing portion of the 
testimony, was opposed by appellant for the 
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Exhibit ‘R’ was not competent, relevant or 
probative evidence in the proceedings below, 
though it was introduced as part of the deposi- 
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, During the visit to the Italian producers 
in October 1954, Schwartz with the other 
members of the party visited numerous 
manufacturers and the fabrics of each pro- 
ducer were carefully examined and _ the 
“fiocco” content noted. In some instances, 
there were discussions with the manufac- 
turers to the end that the “fiocco” content 
of the fabrics should predominate over that 
of other materials sufficiently to allow 
entry of the fabrics in the United States 
as rayon rather than as other fabrics which 
might require payment of a higher tariff 
rate. 


[Conclusions] 


It is clear, therefore, that prior to the 
date on which Schwartz, as president of 
appellant corporation, signed the declaration 
forming a part of the application for trade- 
mark registration, he had knowledge of the 
prior use by others both in Italy and in the 
United States of the word “fiocco” to 
identify the fiber content of the textile 
fabrics which contained fiocco yarn. The 
word “fiocco” when so used designates the 
textile fiber in the same way that wool, 
cotton, flax and other names identify these 
fibers as being the material from which such 
textile fabrics are made. This knowledge 
we impute to the corporate applicant as its 
responsibility for the factual misrepresenta- 
tion made by Schwartz in the declaration. 


We conclude, therefore, that the state- 
ment in the declaration sworn to by Schwartz 
that “no other person, firm, corporation or 
association, to the best of his knowledge 
and belief, has the right to use such trade- 
mark in commerce which may lawfully be 
regulated by Congress either in the identical 
form thereof or in such near resemblance 
thereto as might be calculated to deceive” 
was executed despite factual information to 
the contrary which we find from the evi- 
dence he possessed at that time. 
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Under the circumstances of this case, we 
find that such a false statement of fact in 
the declaration supports a holding that the 
registration in issue “was obtained fraudu- 
lently” withir the meaning of Section 14(c) 
of the Lanham Act and that it should be 
cancelled. 


The issue thus far discussed relates solely 
to “Ground One” of the petition to cancel 
the registration. “(Ground Two” of the peti- 
tion for cancellation is based on the alleged 
descriptiveness of the mark but has not 
been considered for it does not state a 
ground for cancellation which can be asserted 
by the Federal Trade Commission in a can- 
cellation proceeding under Section 14 of the 
Lanham Act. 


We find that the additional matter cer- 
tified to the court as a part of the record 
was reasonably necessary to a proper deter- 
mination of the issues raised by the assign- 
ment of errors. Therefore, the costs of 
printing such additional material are taxed 
against the appellant. 


For the reasons herein set forth, the 
decision of the Trademark Trial and Appeal 
Board is affirmed. 


[Dissenting Opinion] 

Wortey, Chief Judge, dissenting [In full 
text]: There is entirely too much doubt in 
my mind that the record fairly supports the 
majority view that the registration “was 
obtained fraudulently” within my under- 
standing of Section 14(c). I ‘would reverse. 


[Dissenting Opinion] 

Martin, Judge, dissenting [Jn full text]: 
I agree with the majority that it was not 
incumbent upon Schwartz to inform the 
Patent Office that “FIOCCO” was the Italian 
word used to describe spun rayon fiber 
if that be so.t However, I disagree. with 
the ultimate conclusion of the majority be- 
cause I believe that when a court finds one 


tion of George White over appellant’s objec- 
tion.’”’ In view of this objection, we denied 
the petition and are left with the testimony 
of White which establishes that he showed 
Schwartz samples of fabrics which included 
“‘flocco’’? some of which were marked ‘‘fiocco’’— 
“right on the edge of cloth.” 

1 Although the record in this case may indi- 
cate that ‘‘fiocco’’ is used by the Italian textile 
industry to describe spun or staple rayon fibers, 
according to Marolli, ‘“Technical Dictionary’’ 
(English-Italian, Italian-English, Firenze, 1957), 
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the Italian textile industry uses ‘‘fiocco’’ to 
mean floccus, flock, or staple when referring to 
material such as wool. Further, according 
to Denti, ‘‘Technical Dictionary’ (Italian-Eng- 
lish, English-Italian, Milan, 1955), when refer- 
ring to textiles, the Italian equivalent of staple 
fiber is ‘‘fibra fiocco,’’ the Italian equivalent of 
staple rayon is ‘‘fiocco raion,’’ the Italian equi- 
valent of staple rayon yarn is ‘‘filato di fiocco 
raion.”” It is apparent, therefore, insofar as 
these dictionaries are concerned, ‘‘fiocco’’ means 
staple when used in the textile sense. 
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guilty of falsely swearing to a document, it 
must set forth very precisely the particular 
evidence which supports the charge. 


The majority points out no specific evi- 
dence which can be the basis of its finding 
that Schwartz swore falsely in connection 
with his declaration concerning the trade- 
mark? at issue which the court must do to 
sustain its finding that Schwartz obtained 
the trademark fraudulently. 


Schwartz, on behalf of Bart Schwartz In- 
ternational Textiles, Ltd., stated in the 
application that said corporation, 


* * * has adopted and is using the 
trade-mark shown in the accompanying 
drawing for Textile fabrics in the piece 
of cotton, rayon, synthetic fibers and 
mixtures thereof, in Class 42, Knitted, 
netted and textile fabrics, and substitutes 
therefor, and presents herewith five speci- 
mens [(or facsimiles) ] showing the trade- 
mark as actually used in connection with 
such goods, the trade-mark being applied 
to labels affixed to the goods, and re- 
quests that the same be registered in the 
United States Patent Office on the Prin- 
cipal Register in accordance with the Act 
of July 5, 1946. 


The trade-mark was first used on the 
goods specified on May 2, 1955 and first 
used on said goods in commerce among 
the several states, which may lawfully 
be regulated by Congress on May 2, 1955. 
[Italics mine. ] 


He declared: 


BART B. SCHWARTZ, being duly 
sworn, deposes and says that he is the 
President of BART SCHWARTZ IN- 
TERNATIONAL TEXTILES, LTD., 
the applicant named in the foregoing 
statement, that he believes that said cor- 
poration is the owner of the trade-mark 
which is in use in commerce among the 
several states and that no other person, 
firm, corporation or association, to the 
best of his knowledge and belief, has the 
right to use such trade-mark in commerce 
which may lawfully be regulated by 
Congress either in the identical form 
thereof or in such near resemblance 
thereto as might be calculated to deceive, 
that the drawing and description truly 
represent the trade-mark sought to be 
registered, that the specimens [(or fac- 
similes)] show the trade-mark as actually 
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used in connection with the goods, and 
that the facts set forth in the statement 
are true. [Italics mine.] 


Regardless of the question of descrip- 
tiveness as it pertains to the imported Italian 
fiber or fabric containing the fiber, or the 
conclusions to which one may come as to 
Schwartz’s knowledge of the use of the 
word by others in a descriptive manner, the 
majority fails to cite any specific testimony 
which established that any person or cor- 
poration was using “FIOCCO” as a trade- 
mark to identify the source of origin of 
textiles containing this fiber or that Schwartz 
had knowledge that any person or corpora- 
tion was using “FIOCCO” as a trademark 
for spun rayon or textiles made of that yarn 
at the time the declaration was made. 


I do not believe that the testimony as to 
Schwartz’s knowledge that “FIOCCO” was 
used to describe spun rayon or textiles con- 
taining spun rayon can be the basis for a 
charge of fraud involving a declaration 
concerning the use of the word as a trade- 
mark. It should be noted he declared his 
company 'was using the trademark for tex- 
tile fabrics and that his company is the 
owner of the trademark and that no other 
person, firm or corporation, to the best of 
his knowledge or belief has “the right to 
use such trademark.” [Italics mine. ] 


It seems to me that if the majority opin- 
ion is carried to its logical conclusion many 
who file or have filed applications under 
section 2(f) of the Lanham Act for the 
registration of merely descriptive words as 
trademarks could be subject to the charge 
of fraud even though the only evidence 
offered is that others have used the words 
descriptively which fact was known to the 
would-be registrants. 


To require one who has openly used a 
word as a trademark for the purpose of 
identifying his goods for a number of years 
to know that because others have used it 
descriptively he is subject to a charge of 
fraud if he obtains registration, would be 
establishing a precedent which will cause 
undue restraint or hardship on past, present 
and future applicants not contemplated or 
warranted by the provisions of the Lan- 
ham Act. 


Ss st 6 tis 


2“Trade-mark. The term ‘trade-mark’ in- 
cludes any word, name, symbol, or device or 
any combination thereof adopted and used by 
a manufacturer or merchant to identify his 
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goods and distinguish them from those manu- 
factured or sold by others.’? (Trademark Act 
of 1946, § 45.) 


© 1961, Commerce Clearing House, Inc. 


Number 186—143 
6-24-61 


For example, this court has recently had 
before it a case involving facts wherein an 
applicant might have been charged with 
fraudulently obtaining a registration if the 
mark had been registered and the case in- 
volved cancellation rather than opposition 
proceedings under this majority opinion. In 
that case, applicant, using declaration similar 
to that at bar, endeavored to register “Power 
Shop” as its trademark for woodworking 
saws, whereas another corporation had been 
using the same words descriptively for 
many years on the same type of goods which 
were trademarked “Shopsmith.”* Although 
there was no direct evidence in the record 
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of that case that applicant’s officers were 
aware of that descriptive use by the other 
corporation, in view of the extensive ad- 
vertising of competitive goods by that other 
corporation, I think it can be assumed and 
could easily have been proven that the 
applicant had such knowledge. 


Under those circumstances, the charge of 
fraudulently obtaining the registration would 
be just as applicable in the DeWalt case as 
it is in the case at bar. Of course, I do not 
believe that it applies in either situation, 
but it appears to me that this is the logical 
result of the majority opinion. 


[f 70,041] Independent Productions Corp. and IPC Distributors, Inc. v. Loew’s 
Inc., et al. 


In the United 'States Court of Appeals for the Second Circuit. No. 35—October Term, 
1960. Docket No. 26112. Decided November 2, 1960. 


Appellant corporations appeal from a dismissal order, United States District Court 
for the Southern District of New York, SuGARMAN, Judge, grounded upon their failure 
to appear at a pretrial examination. See 24 F. R. D. 360. Reversed and remanded. 


Sherman and Clayton Acts 


Private Enforcement and Procedure—Pretrial Procedure—Examination of Managing 
Agent—Disclaimer of Status—Refusal to Answer—When an order is entered permitting 
examination of a corporate party to a private suit (here, the plaintiff) by a designated 
official as “managing agent,’ that person’s presence is a compliance with the order even 
though the corporation’s counsel disclaims his status as managing agent, and the corpora- 
tion is therefore not subject to sanctions for failure to comply with the order. Should 
the person to be examined refuse to answer questions (here, the person to be examined 
pleaded possible self-incrimination) the court should follow the procedures set out in Rule 
37(a) and (b) to compel answers; the “drastic” remedy of dismissal of the suit with 
prejudice was improperly utilized. 

See Private Enforcement and Procedure, Vol. 2, § 9012.440, 9013.775. 


For the appellants: Rosston, Hort & Brussel, George Brussel, Jr.; George Brussel, 
Jr., and Edward Labaton, of counsel, New York, N. Y. 


For the appellees: Myles J. Lane, Bernard R. Sorkin, and Georgiana Koenig, New 
York, N. Y., of counsel; Schwartz & Frohlich, for Columbia Pictures Corp. and Columbia 
Pictures International Corp.; Sidney Schreiber, for Motion Picture Assn. of America, Inc. 
and Assn. of Motion Picture Producers; Benjamin Melniker, for Loew’s Inc. and Loew’s 
International Corp.; Howard Levinson, for Warner Bros. Pictures, Inc., Warner Bros. 
Pictures International Corp., and Warner Bros. Pictures Distributing Corp.; Leonard 
Kaufman, for Paramount Pictures Corp., Paramount International Films, Inc., and Para- 
mount Film Distributing Corp.; Phillips, Nizer, Benjamin, Krim & Ballon, for United 
Artists Corp., Eagle Lion Classics, Inc., National Screen Service Corp., Comedia Enter- 


Se 
3 DeWalt, Inc. (Pennsylvania Corp.), DeWalt, were distributed by the other corporation to its 


Inc. (Delaware Corp.), (Assignee by mesne as- 
signments, substituted) v. Magna Power Tool 
Corporation, — CCPA —, — F. 2d —, — USPQ 
ay For example, almost four million circulars 
containing a descriptive use of ‘‘Power Shop 
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dealers and prospective purchasers of its com- 
petitive merchandise during a 3% year period 
before the applicant attempted to obtain regis- 
tration of the same words as a trademark. 
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Independent Productions Corp. v. Loew’s Inc. 
prises, Inc., and City Entertainment Corp.; J. Miller Walker, for RKO Teleradio Pictures, 
Inc. (formerly known as RKO Radio Pictures, Inc.); Simpson, Thacher & Bartlett, for 
Atlas Corp. (Successor by merger to Defendant RKO Pictures Corp.); Royall, Harris, 
Koegel & Caskey, for Twentieth Century-Fox Film Corp., Twentieth Century-Fox Inter- 
national Corp. and Twentieth Century-Fox Inter-America, Inc.; Adolph Schimel, for 
Universal Pictures Co., Inc., Universal Film Exchanges, Inc. and Universal International 
Films, Inc.; Theodore R. Black, for Republic Productions, Inc., Republic Pictures Corp. 
and Republic Pictures International Corp.; William B. Jaffe, for Allied Artists Pictures 
Corp., Allied Artists Productions, Inc., Allied Artists International Corp. and Allied 
Artists Distributing Corp.; Frederick W. R. Pride and Charles F. Young, for West Coast 
Theatre Corp. and West Coast Agency Corp.; Cahill, Gordon, Reindel & Ohl, for Radio 
Corp. of America; Michael F. Mayer, for Arthur Mayer and Council of Motion Picture 
Organizations, Inc.; Jacobs, Persinger & Parker, for Reeves Sound Studios, Inc.; Paskus, 
Gordon & Hyman, for Schwerin Research Corp:; James L. O’Connor, for Pathe Labora- 
tories, Inc. and Chesapeake Industries, Inc., all on the brief; Spivak & Kantor, Louis 
Kantor, of counsel, New York, N. Y., for Richard F. Walsh, John J, Francavilla and 


Roy Brewer. 


Reversing and remanding 1951 Trade Cases {[ 69,502. 


Before Hincxs, WATERMAN and Moorg, Circuit Judges. 


WaterMAN, Circuit Judge [In full text]: 
Plaintiff corporations allege a conspiracy to 
harm them in violation of the federal anti- 
trust laws. Defendants, pursuant to Rule 26 
of the Federal Rules of Civil Procedure (28 
U. S. Code Appendix, 1958 Ed.), sought to 
examine the plaintiffs by taking pfetrial 
depositions of one Herbert Biberman, as the 
corporations’ managing agent. Plaintiffs 
challenged the designation of Biberman as 
their managing agent and sought an order 
under Rule 30(b) barring defendants from 
taking plaintiffs’ corporate deposition by 
Biberman. Judge Sugarman denied plain- 
tiffs’ motion, 24 F. R. D. 19 (SDNY 
1959), and ordered plaintiffs to appear by 
Biberman. At the time and place specified 
in the order plaintiffs presented Biberman 
for examination by the defendants. Plain- 
tiffs, however, continued to disclaim Biber- 
man as their managing agent. 


During the examination an impasse was 
reached when the witness, relying upon his 
personal constitutional privilege against self- 
incrimination, refused to answer certain 
questions. Defendants, pursuant to Rule 
37(a), obtained an order to show cause why 
the witness should not be compelled to 
answer the questions. The hearing on the 
order to show cause was brought on-before 
Judge Sugarman, and at the outset plain- 
tiffs’ counsel, as at the time of the exami- 
nation, disclaimed Biberman: as plaintiffs’ 
managing agent. Thereupon, in view of this 
disclaimer, Judge Sugarman entertained an 
oral motion to dismiss plaintiffs’ complaint 
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and forthwith granted it, with prejudice, on 
the ground that the corporations had wil- 
fully failed to appear as ordered by the court 
[1959 TravE Cases 7 69,502], 24 F. R. D. 
360 (SDNY 1959). 


[Compliance by Corporation} 


We reverse the dismissal order. We are 
of the opinion that the plaintiffs complied 
with the prior order to appear and hence 
that the court below abused its discretion 
in dismissing the complaint with prejudice. 


When Biberman was presented by the 
plaintiff corporations at the time and place 
the court specified, was sworn, and sub- 
mitted to examination, plaintiff had ap- 
peared, had fully complied with the court 
order, and were not subject to sanctions 
for failure to appear. See Cardox Corporation 
v. Olin Mathieson Chem. Corp., 23 F. R. D. 
27 (S. D. Ill. 1958). Defendants had full 
opportunity thoroughly to examine the wit- 
ness for purposes of preparing their defenses. 


[Procedure to Compel Answers] 


The dispute which arose over the pro- 
priety of questions defendants asked Biber- 
man at pretrial examination was properly 
governable by the specific provisions of 
Rule 37(a) and (b). Rule 37(a) provides 
that upon reasonable notice one may apply 
for an order compelling answers, Defend- 
ant so moved. Rule 37(b) sets forth the 
sanctions for failure to comply with a court 
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order compelling answers.’ The court be- 
low should have dealt with the issues perti- 
nent to the motion to compel answers by 
following the specific procedures set forth 
in Rule 37(a) and (b) instead of ignoring 
these procedures and summarily dismissing 
the complaint, even though this precipitate 
action is sought to be justified as being 
within the court’s inherent powers. 


The dismissal of an action with prejudice 
or the entry of a judgment by default are 
drastic remedies, and should be applied only 
in extreme circumstances. Producers Releas- 
ing Corp. De Cuen v. PRC Pictures, 176 F. 
2d 93, 96 (2 Cir. 1949) (dismissal with 
prejudice set aside); Gill v. Stolow, 240 F. 
2d 669, 670 (2 Cir. 1957) (judgment by de- 
fault set aside). As Chief Judge Clark 
stated in Gill v. Stolow, at p. 670: “In final 
analysis, a court has the responsibility to 
do justice between man and man, and gen- 
eral principles cannot justify denial of a 
party’s fair day in court except upon a 
serious showing of willful default.” 


[7 70,042] P. W. Husserl, Inc., et al. v. 
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The lower court need not and should not 
have resorted to the use of its inherent power. 
In Societe Internationale etc. v. Rogers, 357 
U. S. 197, 206-208 (1958), the Supreme 
Court reviewed action below that had been 
justified by the exercise of “inherent power.” 
It held that Rule 37 was the exclusive rem- 
edy for noncompliance with a production 
order inasmuch as Rule 37 “addresses itself 
with particularity to the consequences of a 
failure to make discovery by listing a variety 
of remedies which a court may employ as 
well as by authorizing any order which is 
‘just.’ Here, as well as there, a reliance 
upon inherent power “can only obscure 
analysis of the problem before us.” We are 
of the opinion that the rationale of Societe 
Internationale etc. v. Rogers applies with 
equal vigor to the problem here, that the 
lower court’s reliance upon “inherent power” 
is misplaced, and that complete adherence 
to the clearly delineated procedures of Rule 
37 is required. 


Reversed and remanded for further pro- 
ceedings not inconsistent with this opinion. 


Simplicity Pattern Co., Inc. 


In the United States District Court for the Southern District of New York. Civil 


147-354. Filed May 25, 1961. 


Sherman and Clayton Acts 


Preliminary Injunction—Dismissal—Failure to Post Security—A motion to dismiss 
preliminary injunctions prohibiting defendant from refusing to deal with the plaintiffs in 
an antitrust action pending hearing on the merits was dismissed as to those plaintiffs which 
failed to post the required security, but denied as to the plaintiff which did post such security. 


See Private Enforcement and Procedure, Vol. 2, J 9026. 
For the plaintiffs: Fischer and Shilkoff, Roosevelt, N. Y., and Peaslee, Brigham, Albrecht 


& McMahon, New York, N. Y., of Counsel. 


For the defendant: House, Grossman, Vorhaus & Hemley, New York, N. Y., and 
Sidney Greenman and Ira J. Goldstein, of Counsel. 


Memorandum 


Bryan, District Judge [In full text]: De- 
fendant’s motion to vacate the preliminary 
injunction entered herein on March 16, 1961 
with respect to plaintiffs P. W. Husserl, 


Inc.; Paul W. Husserl and Solomon Motove, 
d/b/a Paul W. Husserl; C. & R. Grand 
Stores, Inc.; D. F. Newfield Co., Inc.; and 
Louis Smiles, Roy Smiles and Blanch 
Smiles, d/b/a Smiles Stores, for failure to 


1 The language ‘‘refuses to obey’’ an order, if 
ambiguous, has been declared to be synony- 
mous with ‘‘failing to comply with an order.”’ 
Societe Internationale etc. v. Rogers, 357 U. S. 
197, 207, 208 (1958). 

2'The court below appears to have believed 
that Rule 37(d) applies only when a party fails 
to appear pursuant to a proper notice and does 
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not apply when the failure is in response to a 
court order. Such a distinction is unpersuasive 
—it would leave a gap in pretrial procedure 
that could not have been intended. The grounds 
that would excuse a failure to appear pursuant 
to a court order do not differ from those excus- 
ing a similar failure to appear after service of 


a proper notice. 
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post the required security is granted on con- 
sent without costs to any of the parties 
against any of the others. The stipulation 
so providing has been approved. 


Defendant’s motion for an order pursu- 
ant to Rule 62(c), F. R. €. P.,-staying, 
pending the hearing and determination of 
its appeal to the Court of Appeals, that por- 
tion of the preliminary injunction entered 
on March 16, 1961 which enjoins it from 
refusing to deal with plaintiff House of 
Materials, Inc. and directs it to continue to 
deal with such plaintiff, is denied in the 
exercise of my discretion. It is apparent 
that the harm resulting to the plaintiff House 
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of Materials, Inc. from a stay of injunctive 
relief would far outweigh any damage which 
the defendant might suffer from its con- 
tinuance. In any event House of Materials, 
Inc. has posted security in the sum of $2,000, 
pursuant to Rule 65, F. R. C. P., for the 
payment of such costs and damages as may 
be incurred or suffered in the event that 
defendant is found to have been wrongfully 
enjoined. Defendant has made no showing 
that any damages it might suffer would ex- 
ceed such amount, nor, indeed, has it given 
any indication as to what the amount of 
such damages might be. 


It is so ordered. 


[70,043] Johnson & Johnson v. Northern Merchandise Corp. Johnson & Johnson 


v. Barbarand Merchandise Corp. 


In the United States District Court for the Southern District of New York. Nos. 
61 Civ. 469, and 61 Civ. 792, respectively. Filed June 5, 1961. 


New York Fair Trade (Feld-Crawford) Act 


Enforcement—Sales to Consumer as “Retail” Sales—Interrogatories by Defendant.— 
Interrogatories by defendant seeking the type of information described by the court in 
Johnson & Johnson v. Janel Sales Corp. (DC N. Y.; 1961) 1961 Trane Cases § 69,938, neces- 
sary to determine whether the fair trader’s sales to specified “consumers” made it a 
competing retailer, involved information relevant to the ultimate disposition of a case; 


accordingly, plaintiff’s motion to strike was denied. 
See Resale Price Fixing—Fair Trade, Vol. 1, { 3040. 


For the plaintiff: Rogers, Hoge & Hills, New York, N. Y. 
For the defendant: W. Edward Woods, New York, N. Y. 


Metzner, District Judge [In full text]: 
On this motion to strike defendant’s in- 
terrogatories the court has been referred 
to two cases decided in this district upon 
which the parties rely for their respective 
contentions. Johnson & Johnson v. Janel 
Sales Corp. [1961 Trapt Cases { 69,938], 
192 F. Supp. 780, and Johnson & Johnson v. 
Avenue Merchandise Corp. [1961 Trave 
Cases { 69,989], — F. Supp. —, 60 Civ. 
651. These decisions dealt with motions 
for temporary injunctions in actions brought 
by the plaintiff similar to the one under 
consideration. All suits seek relief for 
alleged violations of fair trade agreements. 


In the two cited cases the court granted 
the temporary injunction. In the Avenue 
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Merchandise case the court found that sales 
to General Electric did not make plaintiff 
a retailer because the former was not an 
ultimate consumer. Even if it was, sales 
of $50 or more by Johnson & Johnson were 
not characteristic of retail sales, which 
should be in small quantities. In addition, 
sales in similar quantities to two upstate 
hospitals did not make plaintiff a retailer. 


In the Janel case it appears that plain- 
tiff admitted that it sold to upstate hospitals 
(the number was undisclosed) and General 
Electric in Schenectady. The court found 
the record quite barren of necessary facts 
to determine if plaintiff and Cohen (the 
signer of the agreement upon which the 
suit was predicated against defendant, a 
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S461 Independent Productions Corp. v. Loew's Inc. 
nonsigner) were in the same business. The additional facts such as the extent and 
court said: nature of the business of Cohen or other 
a? ‘ ; retailers with whom plaintiff has made 
he question, therefore, is whether price fixing agreements, the extent and 
plaintiff, by its sales to General Electric nature of plaintiff's sales to the General 
and to up-state hospitals has become a Electric Company and to up-state hos- 
retailer in the sense of becoming a po- pitals and the extent and nature of sales 
tential competitor of the ordinary retail customarily made by retail drug stores 
drug store. To answer that question one to similar corporations and institutions.” 
would have to know the amount and 
content of the sales to General Electric, In the instant case defendant by its in- 


the amount and content of the sales to terrogatories seeks the type of information 

hospitals and whether retail drug stores referred to in the Janel case. I am of the 

ao of similar he opinion that the information sought, with 
Oo sim | . . . . 

ges) ae SDIEAES COLDOLAMONS hak certain modifications, is relevant to the ul- 

timate disposition of the case. Motion 

The court then granted the motion, saying: granted to the extent of limiting the inter- 

" a sees ” 

WEE tartan Uniseiscediuted “bulicul rogatories to sales of products “fair traded 

prejudice to a motion to vacate the in- i? the year 1960 to General Electric and 

junction based by defendant upon new or hospitals in New York State. So ordered. 


| 70,044] Independent Productions Corp. and IPC Distributors, Inc. v. Loew’s Inc. 


In the United States District Court for the Southern District of New York. Civil 
No. 110-304. Filed June 8, 1961. 


Sherman and Clayton Acts 


Private Enforcement and Procedure—Pretrial Procedure—Examination of Managing 
Agent—Motive for Producing Film—Written v. Oral Deposition——An allegation in the 
defense to a private antitrust suit that a motion picture (for alleged restraints on dis- 
tribution of which plaintiffs seek damages) was produced and distributed in an attempt 
to implement Communist objectives was a matter (a) concerning which the alleged 
managing agent was particularly capable of testifying, (b) relevant to the issues, and 
(c) on which only an oral deposition would be adequate. 


See Private Enforcement and Procedure, Vol. 2, J 9012.440, 9013.775. 


For the plaintiffs: George Brussel, Jr., for IPC Distributors, Inc.; Rosston, Hort & 
Brussel, George Brussel, Jr.. Edward Labaton, and Alan E. Bandler, of counsel, New 
York, N. Y., for Independent Productions Corp. 


For the defendants: Schwartz & Frohlich, Myles J. Lane, of counsel, for Columbia 
Pictures Corp. and Columbia Pictures International Corp.; Sidney Schreiber, for Motion 
Picture Assn. of America, Inc, and Assn. of Motion Picture Producers; Benjamin Mel- 
niker, for Loew’s Inc. and Loew’s International Corp.; Howard Levinson, for Warner 
Bros. Pictures, Inc., Warner Bros. Pictures International Corp., and Warner Bros. Pic- 
tures Distributing Corp.; Leonard Kaufman, for Paramount Pictures Corp., Paramount 
International Films, Inc., and Paramount Film Distributing Corp.; Phillips, Nizer, Ben- 
jamin, Krim & Ballon, for United Artists Corp., Eagle Lion Classics, Inc., National 
Screen Service Corp., Comedia Enterprises, Inc., and City Entertainment Corp.; Regan, 
Goldfarb, Powell & Quinn, for RKO Teleradio Pictures, Inc. (formerly known as RKO 
Radio Pictures, Inc.); Simpson, Thacher & Bartlett, for Atlas Corp. (Successor by merger 
to Defendant RKO Pictures Corp.); Royall, Koegel & Rogers, for Twentieth Century- 
Fox Film Corp., Twentieth Century-Fox International Corp. and Twentieth Century-Fox 
Inter-America, Inc.; Adolph Schimel, for Universal Pictures Co., Inc., Universal Film 
Exchanges, Inc. and Universal International Films, Inc.; Joseph E. McMahon, for 
Republic Productions, Inc., Republic Pictures Corp. and Republic Pictures International 
Corp.; William B. Jaffe, for Allied Artists Pictures Corp., Allied Artists Productions, Inc., 
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Allied Artists International Corp. and Allied Artists Distributing Corp.; Frederick W. Re 
Pride and Charles F. Young, for West Coast Theatre Corp. and West Coast Agency 
Corp.; Cahill, Gordon, Reindel & Ohl, for Radio Corp. of America; Michael F. Mayer, 
for Arthur Mayer and Council of Motion Picture Organizations, Inc.; Jacobs, Persinger 
& Parker, for Reeves Sound Studios, Inc.; Paskus, Gordon & Hyman, for Schwerin 
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Memorandum 


SuGARMAN, District Judge [Jn full text]: 
In this suit by two corporate plaintiffs who 
produced and distributed a motion picture 
film, defendants are charged with a con- 
spiracy against the production and distribu- 
tion of the film. The corporate plaintiffs 
sought to prevent defendants from taking 
their depositions by Biberman and Jarrico 
(former officers of the plaintiffs) as plain- 
tiffs’ managing agents. That motion was 
denied.* In the order denying the motion 
it was provided inter alia 


“that the examination by defendants of 
plaintiffs by Paul Jarrico as managing 
agent shall proceed on a date and at a 
place to be agreed upon by the parties 
or, in the absence of such agreement by 
the parties, on a date and at a place to 
be fixed by the Court”. 


Five months later this court dismissed 
the complaint? because when Biberman 
(who like Jarrico had been ordered pro- 
duced for the plaintiffs’ depositions as their 
managing agent) appeared for examination, 
plaintiffs’ counsel stated that plaintiffs were 
“not tendering Mr. Biberman in any ca- 
pacity and do not recognize him as a 
managing agent of either corporation . 
There are no managing agents.” 


The Court of Appeals for this circuit held 
that dismissal to be an abuse of discretion ® 
stating, in spite of what is hereinabove ob- 
served, that 


“when Biberman was presented by the 
plaintiff corporations at the time and place 
the court specified, was sworn, and sub- 
mitted to examination, plaintiffs had ap- 
peared, had fully complied with the court 
order and were not subject to sanctions for 


failure to appear.” (Emphasis supplied.) 


The only reasonable interpretation that 
can be placed upon that language is that 
Biberman was a managing agent of the 
plaintiffs as he had been held to be (note 1 
supra); otherwise there could be no basis 
for attributing.to the corporate plaintiffs 
compliance with the order that they be ex- 
amined by Biberman as their managing 
agent. The same of course applies to 
Jarrico. 


Defendants have since sought to take 
plaintiffs’ depositions by the other manag- 
ing agent Jarrico. They advised the court 
by letter that they and plaintiffs’ attorneys 
could not reach an agreement as to the 
time and place thereof. 


They now move by notice and affidavit 
filed May 17, 1961 that the time and place 
be fixed by the court. There is thus pre- 
sented the alternative contemplated by the 
order first hereinabove quoted and it be- 
comes incumbent upon the court to resolve 
the problem of the date and place of the 
taking of the deposition of the plaintiffs by 
Jarrico as managing agent. 


The plaintiffs oppose the motion on two 
grounds, viz., 


“(a) That Jarrico is not now plaintiffs’ 
managing agent. 


“(b) Defendant’s motion is made know- 
ing that Mr. Jarrico has been living in 
Paris since 1958 without any intention 
of examining him on the merits of the 
case and solely for the purpose of putting 
to him the same questions concerning his 
political beliefs and associations which 
they have good reason to believe he will 
not answer on constitutional grounds and 
which Judge Dimock has held Biberman 
need not answer even assuming he is 
plaintiffs’ managing agent.’ 


1Independent Productions Corp. v. Loew’s, 
Incorporated [1959 TRADE CASES f 69,375], 
24 F. R. D. 19 (S. D. N. Y. 1959). 

* Independent Productions Corp. v. Loew’s 
Incorporated [1959 TRADE CASES f 69,502], 
24F.R. D. 360 (S. D. N. Y. 1959). 
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3 Independent Productions Corp. v. Loew’s 
Incorporated [1961 TRADE CASES f 70,041}, 
283 F. 2d 730 (2d Cir. 1960). 
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Nothing appears in the papers before me 
which shows that Jarrico is not now a 
managing agent of the plaintiffs. 


Nor is there merit to the second ground 
of opposition. The court will not speculate 
whether defendants will put some allegedly 
improper questions to a witness when there 
can be no doubt that lines of interrogation 
will be pursued which are certainly material 
and relevant. Judge Herlands has held 
relevant the line of inquiry to which plain- 
tiffs object at this time. Judge Dimock 
agreed in another opinion on a motion in 
this action,” although he was of the belief 
that the complaint need not be jeopardized 
for failure to answer certain proposed ques- 
tions. 


“The questions which the witness re- 
fused to answer were those directed to- 
ward proof that defendants’ refusals to 
deal with plaintiffs did not evidence an 
antitrust conspiracy on their part, but re- 
sulted rather from an independent exer- 
cise of business judgment by each defendant 
based on the Communist connections of 
plaintiffs and their consequent undesir- 
ability as associates for persons to whom 
good public relations were important. I 
am willing to accept the proposition that 
proof of that kind is essential to defend- 
ants’ case. I cannot, however, accept the 
proposition that it is not available except 
in the mouth of the witness Biberman. 
Indeed evidence of general repute of 
Communist association would be more 
valuable than even an admission by the 
witness of such association.” 


Cited 1961 Trade Cases 
Goldwyn Productions, Inc. v. Fox West Coast Theatres Corp. 


78,193 


In effect I disagreed with the statement 
in the sentence last quoted, in my decision 
in this action (Conclusion of Law II), re- 
ported in 24 F. R. D. 360 at 362. I am 
constrained to still differ with my learned 
colleague Judge Dimock and to adhere to 
my holding that Jarrico, as a managing 
agent of plaintiffs, like Biberman, is in a 
unique position to shed light on the genesis 
of the motion picture “Salt of the Earth” 
produced and distributed by plaintiffs. This 
is for the reason that the defendants rely 
not only on the defense of independent 
business judgment but also on their con- 
tention that the plaintiffs’ film was pro- 
duced and distributed in an attempt to 
implement the Communist Party’s scheme 
to achieve world domination, Jarrico and 
Biberman are the only persons who can 
testify first hand on the merits of this 
defense. 


Plaintiffs’ suggestion that any deposition 
of plaintiffs through Jarrico ought to be 
taken upon written interrogatories is re- 
jected. An oral deposition is required because 
it seems obvious that Jarrico’s testimony 
cannot be otherwise satisfactorily taken. 


The deposition of plaintiffs by Paul 
Jarrico as managing agent will be taken 
in Room 601, United States Courthouse, 
Foley Square, New York, on the 21st day 
of August, 1961, at 10:30 A. M., and to 
continue each day thereafter until concluded. 


It is so ordered. 


[f 70,045] Samuel Goldwyn Productions, Inc. v. Fox West Coast Theatres Corp., 


et al. 


In the United States District Court for the Northern District of California, Southern 


Division. No, 29,756. Dated May 4, 1961. 


Sherman Act 


Restraint and Monopolization—Buying Power—Motion Picture Circuit Leasing— 
Reduced Rentals.—On the record, defendants had utilized the large number of theaters 
they controlled to impose upon the plaintiff, an independent producer and distributor of 
films, flat rate rentals and circuit-wide leasing upon terms which resulted in the receipt 
of lower film rentals than would otherwise have been available. Contentions by defendants. 
that the films were of poor quality, that alternative exhibitors were available, that the 
Justice Department had knowledge of tke rental terms and practices, and eventual use 
of an agent (R. K. O.) to negotiate rentals at an adequate figure were rejected as not 
supported by the record. 


5 Opinion dated March 28, 1961 [1961 TRADE 


4 Independent Productions Corp. v. Loew’s 
CASES { 69,980]. 


Incorporated [1958 TRADE CASES { 69,056], 
22 F. R. D. 266, 271 et seq. 
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See Combinations and Conspiracies, Vol. 1, {2005.540, Private Enforcement and 


Procedure, Vol. 2, { 9011.560. 


For the plaintiff: Joseph L. Alioto, George Slaff and Maxwell Keith, San Fran- 


cisco, Cal. 


For the defendants: Arthur B. Dunne, San Francisco, Cal., Frederick W. R. Pride, 
New York, N. Y., and Bennett W. Priest, Los Angeles, Cal. 


Memorandum Opinion and Order 


Harris, District Judge [In full text]: This 
is an action tried by the Court without a 
jury wherein the plaintiff seeks treble dam- 
ages under the antitrust laws, against Fox 
West Coast Theatres Corporation, et al. 
The suit was filed on May 16, 1950, and 
after extensive pretrial discovery proceeded 
to trial before the late Judge Edward P. 
Murphy. 


Prior to trial Judge Murphy made several 
vital and significant rulings, particularly 
granting defendants’ motion for partial 
summary judgment and dismissing all claims 
which occurred prior to May 16, 1947, on 
the ground that they were barred by the 
applicable statute of limitations.2 Also, 
that the decree in the Paramount case” was 
not admissible in the instant proceedings. 


The cause proceeded to trial as against 
Twentieth Century-Fox Film Corporation, 
National Theatres Corporation, Fox West 
Coast Theatres Corporation and Fox West 
Coast Agency Corporation. Plaintiff’s origi- 
nal suit had named additional defendants 
for whom a separate trial was ordered. 


The trial was protracted. It commenced 
on the 10th day of July, 1957, and was 
concluded on the 14th day of January, 1958. 
Plaintiff and defendants called twenty-three 
witnesses. The trial transcript consisted of 
6500 pages, exclusive of voluminous exhibits. 
involving a mass of economic, statistical 
and accounting data. At the conclusion the 
trial court requested the parties to prepare 
findings of fact and conclusions of law. 
The findings submitted were very extensive. 
References to them are made herein. 


Before decision, Judge Murphy died. The 
cause was reassigned. 


On November 19, 1959, and thereafter, 
counsel for the parties appeared on a pre- 
trial conference for the express purpose of 
acquainting this Court with the ramifica- 
tions of the litigation, the scope of the evi- 
dence adduced before the late Judge Murphy 
and the question whether the cause would 
be resubmitted on the record or whether 
witnesses would be called de novo. 


The Court at the conclusion of the hear- 
ing requested additional briefing on the 
question of “Causal relationship” and the 
issue of impact and continued the matter 
regularly until February, 1960, for argu- 
ment on the merits, the Court having de- 
cided, upon stipulation of counsel, to have 
the cause resubmitted on the record of 
testimony theretofore elicited. 


After extensive oral argument counsel 
requested time to file additional briefs and 
the matter was finally submitted for deci- 
sion on the merits on the Ist day of Septem- 
ber, 1960. This last submission was set 
aside by the Court for the reason that 
counsel for defendants submitted a supple- 
mental brief. Thereafter counsel for plain- 
tiff on the 10th day of April, 1961, filed a 
responsive brief and the cause is now ready 
for decision. 


The erosive effect of the influences of 
both pretrial, trial and subsequent court 
engagements has narrowed the issues pres- 
ently before the Court. The difficilties at- 
tendant upon a decision in this case are not 
concerned with any complexity. or novelty 
in legal application. The underlying prin- 
ciples have been carefully enunciated by 
our Circuit Court, as well as the Supreme 
Court of the United States’ 


1Samuel Goldwyn Productions, Inc. v. Fox 
West Coast Theatres Corp., et al., 146 F. Supp. 
905. 

2 United States v. Paramount Pictures [1948- 
1949 TRADE CASES f 62,244], 334 U. S. 131. 

3 Restraint and Liability: United States v. 
Paramount Pictures, et al. [1948-1949 TRADE 
CASES { 62,244], 334 U. S. 131, 68 S. Ct. 915: 
United States v. Schine [1948-1949 TRADE 
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CASES { 62,245], 334 U. S. 110, 68 S, Ct. 94; 
United States v. Griffith [1948-1949 TRADE 
CASES { 62,246], 334 U. S. 100, 68 S. Ct. 942; 
United States v. Crescent Amusement Co. [1944- 
1945 TRADE CASES f 57,316], 323 U. S. 173, 65 
S. Ct. 254; Hastman Kodak v. Southern Photo 
Materials Co., 273 U. S. 359, 47 S. Ct. 400: 
Story Parchment v. Paterson Parchment Paper 
Co., et al., 282 U. S. 555, 51 S. Ct. 250; Bigelow 
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[Nature of Violations] 


Plaintiff contends that defendants’ viola- 
tions of the Sherman Act and the Clayton 
Act through the practices charged, have 
injured plaintiff in its business of producing 
and distributing motion pictures by reason 
of the low rentals plaintiff was compelled 
to accept in the marketing of the specific 
pictures involved in this litigation. 


Defendants deny that the film rentals 
negotiated by plaintiff's distributor R. K. O., 
were less than the product itself deserved 
in each instance. Defendants assert that 
the present litigation arises because the 
seller, after disposing of his product, would 
now like to re-negotiate on a more profitable 
basis. They deny a violation of the anti- 
trust laws through conspiracy or monopoly 
and contend that plaintiff received that to 
which he was entitled in a competitive 
market. 


Defendants contend that the Goldwyn 
product had deteriorated and that the pic- 
tures were progressively less well received 
in the market.* Also, that the law suit was 
brought through personal pique. 


Defendants further contend that the plain- 
tiff had outlets available other than the 
National Theatres Corporation (hereafter 
N. T. C.)* representing approximately 600 
theatres situated strategically throughout 
the United States. Also, that Goldwyn 
“sold away” to certain of his customers 
and attempted to put pressure on the de- 
fendants. 


The plaintiff states that the record is 
clear, that Goldwyn struggled against the 
practices of the Fox chain from the middle 
twenties down to date. 


It is observed that this is not the case 
of an obscure, lone exhibitor striving to 
obtain a product on a competitive basis.° 


Cited 1961 Trade Cases 
Goldwyn Productions, Inc. v. Fox West Coast Theatres C orp. 
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Samuel Goldwyn, an outstanding pro- 
ducer of motion pictures and a powerful 
figure in the industry, came to the market 
in 1947-50 with seven motion pictures. 
His bargaining agent and distributor was 
Rok O-: 


The pictures ranked among the feature 
motion pictures shown in the film seasons 
in which each was respectively released as 
follows: 


Goldwyn Release Rank 
Walter, Mittyoeoh.. 22. eae 16 
Bishop's “W ifelc. 2210 2s: 17 
Best Years (reissue)......... 33 
Sone as--Bort-as 7) Ges Ae 40 
Enchantinent {0 bo:4. BIS 80 
RosearnnaiicCoyve 2.2: 47 
Boolishstteart ante head ee 52 


The Question of Liability: 


Plaintiff is required to prove restraint and 
injurious impact. 


The Conspiracy as outlined by plaintiff 
was a many faceted one to violate Sections 
1 and 2 of the Sherman Act in gaining 
monopolistic control in the marketing areas 
wherein defendants owned or operated 
theatres. Defendants created local pockets 
of monopoly and joined therein a national 
buying combine." 


The Joint Alliances and Pools: 


The jointly held corporations and enter- 
prises existing between National Theatres 
Corporation (NTC) and putative competi- 
tors were illegal and declared such by the 
Supreme Court in United States v. Paramount 
Pictures [1948-1949 Trane Cases { 62,244], 
334 U. S. 131, 149 and ordered divested 
upon the showing that the other parties 
were potential competitors.® 


Several of these joint arrangements were 
in existence during the period involved 


v. R. K. O. [1946-1947 TRADE CASES f 57,445], 
327 U. S. 251, 66 S. Ct. 574; Mandeville Island 
Farms v. American Crystal Sugar Co. [1948-1949 
TRADE CASES { 62,251], 334 U. S. 219, 68 S. Ct. 
996; Paradise Theatre Corp. v. Fox West Coast, 
et al. [1958 TRADE CASES ] 69,139], 264 F. 2d 
602; Flintkote Co. v. Lysfjord [1957 TRADE 
CASES f 68,674], 246 F. 2d 368; Richfield Oil 
Co. v. Karseal, 271 F. 2d 709; Continental Ore 
Co., et al. v. Union Carbide and Carbon Co., 
et al. [1961 TRADE CASES { 69,966], 16,149, 
March 22, 1961, p. 8(9th). 

4 See Beggs’ testimony, Tr. 5442: ‘‘ ‘Roseanna 
McCoy’ and ‘My Foolish Heart’ obviously had 
a very small exhibition in NTC and on this 
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basis comparison of the playoff results of these 
two Goldwyn pictures with other features of the 
same season would be highly questionable.’’ 

5 According to the record, in May 1947 de- 
fendant NTC owned, 1 leased or operated 
through direct and indirect subsidiaries 597 
theatres located in 189 incorporated cities. By 
May 1950 the number of theatres held had de- 


creased to 526, located in 185 incorporated 
cities. 
6 Carter v. Twentieth Century-Fox [1955 


TRADE CASES { 68,012], 127 F. Supp. 675. 

7 Pltf’s proposed findings, pp. 20-28, 3095. 

8 The NTC Circuit was divested effective June 
7, L951; 
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herein, to-wit: 1947 to 1950. The impact 
upon the Goldwyn organization is manifest. 


“These provisions in the decree will 
stand. The practices were bold efforts 
to substitute monopoly for competition 
and to strengthen the hold of the ex- 
hibitor defendants on the industry by 
alignment of competitors on their side. 
Clearer restraints of trade are difficult to 
imagine.” ® 


The Supreme Court in the Paramount 
case remanded the action for considera- 
tion by the District Court. Following the 
remand, the District Court entered an order 
based on the consent of the United States 
and Twentieth Century Fox Film Cor- 
poration, dated December 17, 1948: 


“1. Plaintiff having claimed and offered 
evidence that certain corporations are 
owned jointly by National Theatre 
Corporation, together with an actual 
or potential independent exhibitor, said 
corporation being listed in plaintiff’s 
proposed finding 115; and plaintiff having 
petitioned this Court for the entry of an 
order requiring National Theatres Cor- 
poration to dispose of its joint interest 
in such corporation in order to terminate 
such continuing restraints of competition 
as may arise therefrom.” ” 


The final decree of February 8, 1950, 
prevents the defendants from entering into 
joint theatre arrangements.” 


It is difficult, if not impossible, to de- 
lineate herein all of the alliances, agree- 
ments regarding division and allocation 
of product, “gentlemanly understandings,” 
“harmonious working arrangements” and 
collusive conduct that permeate the vast 
record before this Court. On the question 
of restraint and impact it is not unfair to 
say that the orders and decrees in the 
Paramount case were barely made and en- 
tered when Fox set in motion, through its 
agents, a series of practices and transactions 
designed to circumvent and avoid the sig- 
nificant teaching of the Paramount case. 


Whether these efforts to continue the 
monopoly were subtle and refined, or bold 
is of no particular moment. Suffice, that 
the testimony is replete with instances of 
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conduct reminiscent of the practices con- 
demned and proscribed by our Supreme 
Court. 


Defendants assert that the joint alliances 
had no unreasonable effect on any defined 
market. 


The following demonstrates to the con- 
trary and is illustrative of the difficulties 
attendant upon the plaintiff in disposing of 
his product in a free, competitive market: 


(a) Defendants contend that there was 
a substantial theatre competition in down- 
town Los Angeles. There were 13 Fox 
Theatres, 2 R. K. O., 2 Fanchon Marco- 
Paramount, 4 Warner Bros., and 3 Blumen- 
field. 


These asserted substantial competitors 
were still meeting once a week and allocat- 
ing motion pictures and products down to 
the date of trial.” 


The Lundgren book demonstrates a clear 
allocation system.” Examples of splitting 
products may be found in San Francisco’s 
Mission district; for Seattle, Spokane, Ingle- 
wood, etc., similar practices occurred.* 


(b) N. T. C. or Fox West Coast did not 
compete in any city or town within the 
Naify circuit for many years. Where Fox 
and Naify operated theatres in the same 
communities they formed -joint ventures 
or alliances and collusively split products. 


Not until after the beginning of the 
period in this suit was the Fox-Naify com- 
bine broken up under the Paramount order 
of December 20, 1948. 


(c) It was Fox’s original policy to main- 
tain their exhibition agreements as a secret. 
Otherwise, it would not be necessary to 
meet in parked cars on remote hillsides or 
in quiet offices where the products would 
be divided by pooling lots or drawing 
markers out of a hat. This, even since the 
Paramount decree and the commencement 
of the instant litigation.* However, the 
defendants contend that the plaintiff knew, 
or should have known, or consented to the 
division of products. This is not borne out 
by the record. Neither is the assertion that 
the Department of Justice had been informed 


® United States v. Paramount Pictures [1948- 
1949 TRADE CASES f 62,244], 334 U. S. 131, at 
149. Cf. Mandeville Island Farms, Inc, v. 
American Crystal Co. [1948-1949 TRADE CASES 
| 62,251], 334 U. S. 219. 

10 PITS X61s 


1 70,045 


11 Pltf’s Ex. 376 for id. 

2 Tr. pp. 3749-3753; 3761: 3768; Cf. 1917. 
13 Pitf’s Ex. 11 and 12; Tr. 1860-65, et seq. 
14-Tr, 2545-2556. 

3 Tr. 2282. 
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by Mr. Pirosh of the arrangements. Mr. 
Marcus, attorney for the Department, gave 
negative testimony denying such knowledge 
or implied consent. Mr. Marcus’ testimony 
is believable and true and Pirosh’s state- 
ments in this respect should be rejected. 


[Rental of Films—Ouitlets and Terms] 


(d) Plaintiff contends that the avoidance 
or elimination on the part of Fox, through 
N. T. C., of competitive bidding, whenever 
possible, resulted in a depreciated price for 
the product. This is also borne out by 
the record.* The question of competitive 
bidding as a compulsory mode of doing 
business is on debatable ground. Although 
the District Court in the Paramount case 
approved this method, the Supreme Court 
refused to require it, indicating that it would 
involve the courts in constantly supervising 
the economics of the industry. 


It is fair to observe that the defendants 
herein advanced before our Court of Ap- 
peal in the Paradise case [1958 TRADE CASES 
J 69,139], 264 F. 2d 602, the validity of 
competitive bidding. In any event the sta- 
tistical data discloses that in those instances 
wherein competitive bidding was engaged in 
the benefits flowing to Goldwyn were ap- 
preciable.” 


(e) Impact is further demonstrated when, 
as it appears, the plaintiff was obliged to 
sell the product to the monopolistic Fox 
as a matter of economic necessity. The 
testimony of Mr. Mulvey is clear and 
convincing to the effect that plaintiff’s alter- 
native was either to do business with de- 
fendant’s circuit or “Stay out and lose a 
fortune.” * 


Mulvey spent a career of approximately 
35 years in the industry. His testimony 
simply cannot be ignored or treated cavalierly. 


The late Judge Murphy was apparently 
impressed with the bases for Mulvey’s con- 
clusions, although the record reflects that 
Mulvey may not have been familiar with 
all of the infinite details. 


“The Court. I think his testimony to 
me is crystal-clear that he took into con- 
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sideration not Oakland, particularly, not 
the situations in such-and-such a place, 
but the overall picture. I consider his 
testimony to mean it is all-embracing, he 
took in all factors, including division of 
product, including allocation of various 
things—all of them were joined together 
and formed his concept which dictated 
his future activity.” ” 


Further, the Court observed that “. .. 
he (Mulvey) cannot be expected to pin- 
point all of these various situations.” 


The plaintiff had no alternative but that 
of dealing with defendants largely on their 
own terms; this is borne out by the testi- 
mony of Mr. Mulvey. 


Mochrie was obliged to accept Fox’s 
circuit-wide terms and made clear the com- 
pulsion exercised upon R. K. O. by N. T. C. 
He could not obtain the requested per- 
centage terms for the Goldwyn pictures, nor 
with respect to playing time would Fox give 
a commitment for any more than ordinary 
playing time.” 

“There is no other form the deal could 
take, other than flat rental; it took that 
form. If I had been unable to negotiate 
a flat rental deal, that was in my opinion 
better than the percentage deal which 
I had rejected, the only third recourse 
was not to sell. I don’t know of any other 
form this deal could have taken. 


Mr a Pridega.,Or 
theatre? 

The Witness: Well, Mr. Price, there 
were very many situations to the best 
of my knowledge where there were no 
competitive theatres. 


“Mr. Price: Right. 


The Witness: If I failed to sell the 
Fox circuit, there would be, in my opin- 
ion, a considerable loss of revenue to the 
Goldwyn pictures period.” ” 

The facts demonstrate that the defend- 
ants, although ostensibly bargaining on a 
competitive basis, refused in the majority 
of the transactions and situations to pur- 
chase other than on their own terms, i. e., 
a flat rental basis covering the theatres in 
the circuit or combine as a whole. 


sell a competitive 


186 Defendants’ classified pictures (internally) 
A, B or C, for bargaining purposes with pro- 
ducers and thereby established a rental sched- 
ule which made true negotiation on the part 
of plaintiff a futile gesture. Tr. 3179-84. 

1 Pltf’s Ex. 215; Tr, 2212, 2239, 3027, 3546, 
5748. 
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18 Tr, 4759. 

19 Tr. 4487. 

20 Tr. 4680, et sed. 

21 Mochrie deposition, Pltf’s Ex, 367, pp. 27, 
30, 49, 50, 59, 61, 78. 

22 Mochrie deposition, Pltf’s 367, p. 112. 
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Particularly was this so on the second- 
run houses. Also, they refused guaranteed 
playing time. 


Plaintiff was required to engage R. K. O. 
as distribution agent on a substantial per- 
centage of total rentals, made necessary 
by reason of the monopoly control by the 
Paramount defendants.* 


R. K. O. admittedly was an energetic bar- 
gaining agency and had a substantial stake 
in the transaction.“ Nonetheless, plaintiff 
was caused to earn less total rentals than 
would be earned in a free competitive 
market. 


When the whole record is considered it 
is apparent that Goldwyn as a practical 
matter had to sell to the defendant NTC 
largely on its terms. Fox did business as 
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a theatre circuit in totality, requiring a 
producer of films to do business with Fox 
or lose a fortune.” Although the veneer 
and plausibility of competitive bargaining 
was seemingly engaged in by NTC, the 
final decisions were made substantially on 
their own terms. 


On the issue of restraint and impact the 
record demonstrates that plaintiff has dis- 
charged the burden of proof. 


The issue of liability having been deter- 
mined, the question of the amount and 
extent of the damages suffered by plaintiff 
shall be determined by the Court on the 
15th day of May, 1961. 


Findings of fact and conclusions of law 
may be prepared in accordance with the 
foregoing opinion and order. 


[]] 70,046] Sterling Drug, Inc. v. Affiliated Government Employees Distributing Co., 
doing business under the fictitious trade names and styles of Affiliated Government Em- 


ployees and A. G. E. 


In the United States District Court for the Northern District of California, Southern 


Division. 


Civ. No. 39608. Dated April 25, 1961. 


California Fair Trade Law 


Enforcement—Federal Courts—Jurisdictional Amount.—The jurisdictional require- 
ment for suit to enforce a fair trade contract and to obtain damages for failure to observe 
those prices was satisfied by a complaint claiming $25,000 compensatory and $25,000 
exemplary damages, supported by an affidavit to the effect that during the preceding 
year almost $2,000,000 had been spent for advertising in California and that retail sales 
there had exceeded $7,000,000 in each of the preceding five years. On this basis, the 
value of plaintiff’s right to protect its goodwill was in excess of the $10,000 jurisdictional 


requirement. 


See Resale Price Fixing—Fair Trade, Vol. 1, { 3410. 


For the plaintiff: Landels, Weigel and Ripley, Stanley A. Weigel and Roger A. 
Parkinson having appeared on behalf of the plaintiff, and George M. Chapman of counsel. 


23Cr. Tr. 4661, 4662. Conant, ‘‘Antitrust in 
the Motion Picture Industry,’’ p. 47: ‘‘Never- 
theless, control by the five major defendants 
over key theatres gave them power to exclude 
other distributors from a large share of the 
exhibition market. For this reason the inde- 
pendent producer of better quality, more costly 
pictures had to turn to a member of the com- 
bination for distribution in order to secure 
entry into enough key theatres for revenues to 
cover his costs.’ 

24Conant, p. 80: ‘‘Only the few established 
independent producers with leading stars under 
contract, as Samuel Goldwyn could secure dis- 
tribution through RKO for 17.5 per cent of total 
rentals. (20% in this case) Other distributors 
paid 25 per cent. Even Goldwyn was required 
to pay 25 per cent of gross rentals for distribu- 
tion of certain English films which he had 
acquired. 
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* Tr. 3536-3537; 3856; 3176-3181; 3983; 3987. 
The scope of defendants’ operations and the 
power it was able to exercise in its dealings 
with plaintiff, together with its practice as set 
forth in some detail, supra (allocations with 
“competitors’’; joint ventures with Naify; secret 
meetings subsequent to advent of this suit, etc.), 
establish a mode of conduct proscribed in United 
States v. Griffith, et al. [1948-1949 TRADE 
CASES { 62,246], 334 U. S. 100, and fulfill the 
requirements for specific intent within the 
meaning of #1 and 2 of the Sherman Act. As 
stated by the Court at page 108, ‘“. . . even if 
we assume that a specific intent to accomplish 
the result is absent, (defendant) is chargeable 
in legal contemplation with that purpose since 
the end result is the necessary and direct con- 
sequence of what (defendant) did.’ 
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For the defendant: 
behalf of the defendant. 


Memorandum 


Sweicert, District Judge [In full text]: 
Plaintiff filed its complaint on December 
16, 1960 against defendants, both named 
and fictitious, seeking injunctive relief and 
damages, invoking the jurisdiction of this 
‘Court under the diversity statute, 28 U. S. C. 
Section 1332, and under the McGuire Act, 
15 U. S. C. Section 45(a), Supp. 1959. 


Therein, plaintiff alleges that it is a 
corporation engaged in interstate commerce, 
organized under the laws of Delaware with 
its principal offices in New York, qualified 
to do business in California; further that 
defendant Affiliated Government Employees 
(hereinafter referred to as A. G. E.) is a 
corporation organized under the laws of 
California, operating two or more retail 
stores under the fictitious trade name and 
style “Affiliated Government Employees” 
and “A. G. E.” 


The complaint continues that the de- 
fendant A. G. E. and unknown others, sued 
under fictitious names, direct and control 
these stores as to business policy and prices, 
and that these defendants have engaged 
in the unlawful conduct of selling plaintiff’s 
products, pharmaceutical drugs, proprie- 
tary medicines and other medicines below 
fair trade prices established in contracts 
entered into between plaintiff and retailers 
of pharmaceutical drugs, proprietary medi- 
cines and other medicines dealing in plain- 
tiff’s products in California, Plaintiff alleges 
that the prices stipulated in these contracts 
are protected under the California Fair 
Trade Act, Calif. Business and Professions 
Code Sections 16900-16905, and the McGuire 
Act, 15 U. S. C. Section 45(a), Supp. 1959. 


Further, plaintiff alleges that it has in- 
formed defendant by letter (Ex. 5 to the 
Complaint), of its contracts establishing 
fair trade prices, and that with full knowl- 
edge of these contracts and of plaintiff’s 
rights thereunder, and despite its protests, 
defendants have conceived a wrongful plan 
of injuring plaintiff’s business advertising 
and wrongfully appropriating plaintiff’s good 
will symbolized by the trademarks, brands 
and names identifying plaintiff’s products. 
(See, Ex. 2 attached to the Complaint). 


Further, plaintiff alleges that defendants 
have persistently advertised and offered for 
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Butterworth & Smith, Richard A. DeSantis having appeared on 


sale these commodities at prices less than 
those stipulated in plaintiff’s fair trade con- 
tracts. Plaintiff has set forth the dates and 
places of such sales, as well as the prices 
at which defendants sold them and the 
prices stipulated by said contracts for their 
sale, which in each case is higher than the 
prices asked by defendants. 


On these allegations, plaintiff prays in- 
junctive relief against the acts of defend- 
ants, exemplary damages, in the sum of 
$25,000, based upon its allegations of wilful 
breaches of plaintiff’s rights, which plain- 
tiff asserts, are tantamount to oppression 
and malice, and an accounting and com- 
pensatory damages in the sum of $25,000. 


On January 19, 1961, defendant A. G. E. 
filed its answer generally denying plain- 
tiff’s allegations and specifically setting forth 
affirmative defenses. That same day, it 
filed a motion to dismiss, heard on Jan- 
uary 30, 1961, and submitted on March 10, 
1961, upon which motion this matter is 
before the Court. 


Defendant urges several grounds in sup- 
port of its motion: (1) that the complaint 
fails to state a claim, (2) that the amount 
in controversy is less than the $10,000 
jurisdictional requisite, (3) that diversity 
jurisdiction has been defectively stated, (4) 
that the McGuire Act does not provide 
an independent source of jurisdiction, (5) 
that the Court lacks jurisdiction over the 
subject-matter. We shall treat these con- 
tentions seriatim. 


Defendant’s contention that the com- 
plaint fails to state a claim need receive 
only summary treatment. It is plain that 
plaintiff’s allegations state that defendants have 
wilfully and knowingly advertised, offered 
for sale, and sold its products at less than 
the price stipulated in contracts entered 
into pursuant to Chapter 3, Division 7, Calif. 
Business and Professions Code, Sections 
16900-16905, states a claim under the statute 
actionable at the suit of this plaintiff, who 
alleges that it has been damaged thereby. 
See, Section 16904. 


[Jurisdictional Amount | 


Defendant’s next 
amount in controversy is 


contention, that the 
less than the 
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$10,000 jurisdictional requisite, must also 
be rejected. 


Plaintiff expressly prays for $25,000 com- 
pensatory damages and $25,000 exemplary 
damages. Plaintiff's Vice President Grimm 
has supported its jurisdictional allegations 
with an affidavit disclosing that plaintiff 
has spent over $100,000,000 nationally in the 
last five years for advertising, and that in 
the last year $1,900,000 was spent for this 
purpose in California alone; that retail sales 
of plaintiff's products, flowing from that 
good will, have exceeded $7,000,000 in Cali- 
fornia for each of the last five years; that 
defendant’s conduct has already injured 
plaintiff in excess of $25,000. It is the 
opinion of the Court, therefore, that the 
value of the right for which plaintiff seeks 
protection, the right to protect its good 
will, is in excess of the jurisdictional re- 
quirement of $10,000. See, Remington Arms 
Co. v. Gatling [1955 Trape Cases J 67,968], 
128 F. Supp. 226 (W. D. Pa. 1955); Lee- 
Wilson Co. v. General Electric Co. [1955 
TRADE CASES { 68,053], 222 F. 2d 850 (ist 
Cir. 1955); Youngs Rubber Corp. v. Dart 
Drug Corp. {1959 Trappe Cases J 69,499], 
175 F. Supp. 832 (1959). 


[Diversity and Other Objections 
to Jurisdiction] 


Defendant contends that diversity juris- 
diction has been defectively stated in that 
the complaint includes fictitious corporate 
defendants without disclosing their citizen- 
ship and in that it indicates plaintiff's 
principal office to be in New York, but 
nowhere discloses plaintiff’s principal place 
of business. 


The first ground of this contention has 
been anticipated by plaintiff, which on Janu- 
ary 27, 1961 voluntarily dismissed the com- 
plaint as to every party designated in the 
complaint by a fictitious name. The second 
ground, based upon a seemingly inartistic 
allegation of principal place of business, 
must be rejected on the basis of the Grimm 
Affidavit, which specifically states that plain- 
tiff’s principal place of business is in New 
York, The Court, therefore, concludes that 
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it has jurisdiction over plaintiff's claim 
based upon the diversity section, 28 U. S.C. 
Section 1332. 


Defendant next contends that the Court 
has no jurisdiction under the McGuire Act 
to entertain this suit, As already indicated, 
however, the jurisdiction of this Court is 
amply supported under the diversity provi- 
sion and no other source of jurisdiction need 
appear. 


Defendant’s last contention is that the 
Court lacks jurisdiction over the subject- 
matter. No grounds are offered in support 
of this contention, and it is plain that a 
federal court sitting in diversity is com- 
petent to hear claims based upen state- 
created rights involving a suit in excess of 
the jurisdictional requisite, except in areas 
of exclusive state concern, such as domestic 
relations and probate, which are not here 
involved. 


Defendant, however, raises other objec- 
tions based upon the theory that the Court 
may decline jurisdiction in this case because 
the action may be more “equitably” enter- 
tained in the State Court system, and that 
this Court should decline to render equity 
relief. 


No circumstances are here shown to 
justify refusal to accept jurisdiction. Those 
cases which defendant cites pertain to en- 
tirely different situations, e. g., the federal 
abstention doctrine, Railroad Commission v. 
Pullman Co., 312 U. S. 496 (1941), the forum 
non conveniens doctrine, Gulf Oil Corp. v. 
Gilbert, 330 U. S. 501 (1947), and lack of 
jurisdiction over the subject-matter, Seslar 
v. Union Local 901, 186 F. 2d 403 (7th Cir. 
1951). 


As to defendant’s further objection, we 
merely point out their questions relating to 
the plaintiff's entitlement to some relief and 
not others are not properly before the 
Court on a motion to dismiss. 


Accordingly, defendant’s motion to dis- 
miss should be denied. Plaintiff, as prevail- 
ing party herein, will prepare an order in 
accordance with this opinion and in con- 
formity with the Rules of this Court. 
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Moutoux v. Gulling Auto Electric, Inc. 


[] 70,047] United States v. National Dairy Products Corp. and Raymond J. Wise. 


In the United States District Court for the Western District of Missouri, Western Divi- 
sion, Criminal Action No. 20542, Filed March 20, 1961. 


Case No. 1478 in the Antitrust Division of the Department of Justice. 


Robinson-Patman Act 


Price Discrimination—Sale at Unreasonably Low Prices—Constitutionality—That 
portion of Sec. 3 of the Robinson-Patman Act which makes it unlawful to sell or contract 
to sell “at unreasonably low prices for the purpose of destroying competition or eliminating 


a competitor” is ‘ 
ments” to the Constitution. 
indictment was granted. 


See Price Discrimination, Vol. 1, § 3551.15. 


Accordingly, 


‘so vague, indefinite, and uncertain as to violate the Fifth and Sixth Amend- 
a motion to dismiss related counts of an 


For the plaintiff: F. Russell Millin, U. S. Attorney, by J. Whitfield Moody, Assistant 
U. S. Attorney, Kansas City, Mo., Earl A. Jinkinson, Antitrust Division, Department of 


Justice, Chicago, Ill. 


For the defendants: 
Chicago, IIL, 


John T. Chadwell of Snyder, Chadwell, Keck, Kayser & Ruggles, 
Martin J. Purcell of Morrison, Hecker, Buck and Cozad, Kansas City, Mo., 


John H. Lashly of Lashly, Lashly & Miller, St. Louis, Mo. 


Order Dismissing Robinson-Patman 
Counts of Indictment 


SmirH, District Judge [Jn full text]: Be it 
remembered, this 6th day of March 1961, the 
above entitled matter coming on for hearing 
before the Honorable R. Jasper Smith, one 
of the Judges of said court upon the motion 
of the defendant National Dairy Products 
Corporation to dismiss Counts Two, Four, 
Six, Eight, Ten, Thirteen, and Fifteen of the 
indictment and upon the motion of the de- 
fendant Raymond J. Wise to dismiss Count 
Thirteen of the indictment for the reason 
that Section 3 of the Robinson-Patman Act 
is so vague and indefinite in its terms as to 
violate the Constitution of the United States 
and the defendants appearing by John T. 
Chadwell, John H. Lashly, Richard W. Mc- 
Laren, and Martin J. Purcell, and the United 
States of America appearing by Earl A. 
Jinkinson, James E. Mann, and Robert L. 
Eisen, and the Court having heard oral 
arguments on said motion and having read 
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the briefs submitted by the respective parties 
and being otherwise fully advised in the 
premises, finds: 


That the part of Section 3 of the Robin- 
son-Patman Act (15 U. S. C. § 13a) quoted 
herein, to wit: 


It shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, to sell, or contract to 
sell, goods at unreasonably low prices for 
the purpose of destroying competition or 
eliminating a competitor. 


is sO vague, indefinite, and uncertain so as 
to violate the Fifth and Sixth Amendments 
to the Constitution of the United States and 
said counts of the indictment should be 
dismissed. 


It is therefore ordered: 


That ‘Counts Two, Four, Six, Eight, Ten, 
Thirteen, and Fifteen of the above entitled 
indictment be, and they hereby are, dismissed. 


George H. Moutoux, Carl J. Moutoux, Lucille M. Moutoux, Elise M. 


Trautvetter, William J. Moutoux, partners doing business as Moutoux Auto and Machine 
Co. v. Gulling Auto Electric, Inc., and Holley Carburetor Co., Inc. 


In the United States Court of Appeals for the Seventh Circuit. 
No. 13200. Dated June 15, 1961. 


1960. April Session, 1961. 


September Term, 


Appeal from the United States District Court for the Southern District of Indiana, 


Indianapolis Division, 
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Sherman and Clayton Acts 


Price Fixing—Refusal to Deal—Suggested Price Lists—Replacement of Distributor— 
Propriety of Summary Judgment.—Although complaint alleged a combination between a 
manufacturer and a distributor to monopolize a specified area and fix resale prices therein, 
through depriving plaintiff of its distributorship and replacing it with defendant distribu- 
tor, which was furnished wholesale and retail price lists, a deposition by plaintiff’s business 
manager to the effect that it had not (before cancellation of its distributorship) considered 
itself bound by its price lists, together with depositions on behalf of the defendant 
manufacturer to the effect that the price lists were merely “suggested” prices and that 
the distributorship was changed because the manufacturer considered a different town 
from that in which plaintiff was located as the center of its distributional system for 
the area, made it appear “extremely difficult” for plaintiff to prove a violation, and the 
question of propriety of summary judgment for defendant a “close one.” However, the 
proof submitted by defendant merely cast doubt upon plaintiff’s claims, rather than 


foreclosing the factual issues. 


Accordingly, summary judgment for defendant was denied. 


See Monopolies, Vol. 1, {| 2610.600, 2610.720, Private Enforcement and Procedure, 


Vol. 2, ff 9013.675. 


Before Knocu and Cast Le, Circuit Judges, and Mercer, District Judge. 


Mercer, District Judge [Jn full text]: 
Plaintiffs filed this suit against defendants, 
Gulling Auto Electric, Inc., and Holley 
Carburetor Company, alleging that defend- 
ants had conspired together to monopolize 
the distribution and fix prices for the sale 
of Holley products in Indiana and a part of 
western Kentucky. They appeal from a 
summary judgment for defendants dismissing 
their complaint. Hereinafter, for conveni- 
ence, the parties are referred to as plaintiffs 
and defendants. When the context requires 
a reference to the individual defendants, they 
are referred to as Gulling and Holley. 


Plaintiffs are wholesalers and distributors 
of automobile replacement parts doing busi- 
ness at Evansville, Indiana. Holley is a 
manufacturer of automotive engine carbure- 
tors, distributors and other ignition parts. 


The complaint was founded upon the pro- 
visions of the Clayton and Sherman Anti- 
Trust Acts, 15 U. S. C. §§1, et seg. It 
alleges that plaintiffs and Equipment Serv- 
ice Company of Indianapolis, Indiana, had 
been distributors of Holley products in 
Indiana, with plaintiffs’ territory including 
a part of western Kentucky; that, pursuant 
to an agreement and conspiracy, Holley 
cancelled plaintiffs’ and Equipment Serv- 
ice’s contracts and thereafter refused to sell 
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its products to plaintiffs; that Holley en- 
tered into a monopoly arrangement with 
Gulling, whereby only Gulling could pur- 
chase Holley’s products for distribution in 
Indiana; that defendants, by agreement, 
have established and maintain a fixed price 
level for Holley products sold in interstate 
commerce in Indiana and a part of the state 
of Kentucky; and that, as a result of the 
agreement and arrangement between de- 
fendants, plaintiffs have been deprived of 
business and good will of a substantial 
value. The complaint prayed injunctive re- 
lief and treble damages based upon alleged 
injury in the amount of $500,000.00. 


Defendants, by their respective answers, 
denied generally the material allegations of 
the complaint. 


Thereafter, interrogatories were filed and 
answered by the respective parties. The 
deposition of George Moutoux, business. 
manager for plaintiffs, was taken by the 
defendants. Plaintiffs took the depositions. 
of certain officers and agents of both Holley 
and Gulling. 


Defendants moved for summary judgment, 
relying upon the pleadings, the answers to. 
interrogatories, the deposition of Moutoux, 
the depositions of officers and agents of the 
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defendants and the affidavit of W. E. Bailey, 
who had been, prior to February, 1959, the 
service sales manager of Holley, to show that 
no genuine issue of fact remained for trial. 


A hearing was held on the motion for 
summary judgment, the admissions and the 
supporting evidentiary documents after which 
the court granted defendants’ motion and 
entered judgment in their favor dismissing 
the cause of action. 


Upon reviewing this record, it appears 
that the question whether summary judg- 
ment was properly entered in this case is a 
close one because of facts which are not 
controverted as follows. 


A major part of Holley’s manufactured 
products is sold to automobile and truck 
manufacturers for installation as original 
equipment on new automobiles and trucks. 
A smaller part of its carburetors and dis- 
tributors are sold in the “after market”, i.e., 
as replacement and repair parts for worn out 
equipment on motor vehicles. Only the 
latter category of Holley’s business is in- 
volved in this litigation. 


At all times material to this suit, Holley 
has sold its after market products only to 
franchised central distributors, sometimes 
hereinafter referred to as centrals. The 
centrals, in turn, have sold Holley products 
at a mark-up to local wholesalers and to 
retail outlets. In either event, the replace- 
ment parts ultimately reached the consum- 
ing public through garages, service stations 
and other retail outlets. 


On October 3, 1949, plaintiff became a 
central distributor for Holley in an area 
which initially included the southern part 
of Indiana, a part of northwestern Kentucky 
and a part of southeastern Illinois. From 
time to time that franchise area was re- 
duced until, as of the time when plaintiff’s 
franchise was cancelled as hereinafter re- 
lated, plaintiff’s area included only its Indiana 
territory and two counties in northwestern 
Kentucky. The agreements under which 
plaintiff operated as a central distributor 
for Holley provided that the distributorship 
arrangement would remain in force for an 
indefinite period, but could be terminated 
by either party by thirty days written notice 
given to the other. 


On November 3, 1958, Holley notified 
plaintiff and Equipment Service that their 
respective distributorship agreements were 
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cancelled, effective January 1, 1959. On the 
same date, Holley notified Gulling that it 
was being appointed central distributor for 
Holley products, with a designated dis- 
tributorship territory covering all of Indiana 
except three northern counties which were 
adjacent to the City of Chicago. 


After cancellation of its central distrib- 
utorship franchise, plaintiff returned part of 
its inventory to Holley and received credit 
therefor. The balance of its inventory was 
retained and marketed, Plaintiff submitted 
a number of orders to Holley after January 
1, 1959, all of which Holley refused to fill. 
Thereafter, on May 28, 1959, the instant 
suit was filed. 


At all times material to this litigation, 
Holley furnished price lists for its products 
to its central distributors. Holley insists 
that its lists, prior to January 1, 1959, were 
suggested retail price lists—that its sales to 
centrals were at a discount from that list. 
Moutoux’s deposition supports that charac- 
terization of the lists to the extent of his 
testimony, that plaintiffs, as a Holley central, 
did not consider themselves bound by that 
list in the sale of Holley products. Subse- 
quent to January 1, 1959, Holley charac- 
terizes its pricing practices as sales to 
centrals at a manufacturer’s list price, with 
each central being furnished separate sug- 
gested wholesale and retail price lists. 


Thus, on the surface, it appears that the 
situation presented involves only the deci- 
sion of a manufacturer to cancel one dis- 
tributorship pursuant to the provision of its 
contract with plaintiff and to establish 
another. A statement to that effect is the 
crux of the affidavit of Bailey, in which he 
states that plaintiffs’ contract was can- 
celled in favor of the Gulling distributorship 
because Holley’s sales department deter- 
mined that Indianapolis, not Evansville, 
was the major market center for the 
Indiana area. 


The closeness of the question of the prc: 
priety of this judgment is enhanced by the 
testimony of Moutoux, as contained in his 
deposition, from which it appears that plain- 
tiffs may have extreme difficulty in sustain- 
ing their allegations of a conspiracy and 
monopolistic practices. 

Issues of fact are, however, clearly drawn 
by the pleadings. The pleadings in the case 
at bar presented issues as to the existence 
of a conspiracy by the defendants to mon- 
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opolize the trade in Holley’s products in 
the State of Indiana and to fix the price at 
which Holley products could be sold. From 
the depositions of Holley’s officers it ap- 
pears that the distribution and pricing 
issues may be affected by discussions and 
agreements between Holley and two of its 
competitors, Carter Carburetor Company 
and The Electric Autolite Company, geared 
to the parallel and coordinated distribution 
and pricing of auto replacement parts in the 
Indiana area. The most that can be said 
for the proof submitted by defendants in 
support of their motion for summary judg- 
ment is that the evidentiary matters sub- 
mitted create a doubt that plaintiffs will, 
upon a trial of the case, be able to sustain 
the material allegations of their complaint. 


Upon reviewing the whole record, we are 
convinced that the uncontroverted facts as 
above related and the doubt created as to 
plaintiffs’ ability to prove their cause of 
action do not, as a matter of law, set at 
rest the material factual issues. Irrespec- 
tive of the doubt created, plaintiffs are en- 
titled to the opportunity to submit this proof 
in support of the complaint at a trial. 


While Rule 56 does contemplate that “the 
allegations of fact in the pleadings may be 
pierced” by admissions, depositions and 
affidavits which show, in fact, that no 
genuine issues of fact exist, Albert Dickinson 
Co. v. Mellos Peanut Co., 7 Cir., 179 F. 2d 
265, 267, unless such evidentiary matters 
submitted in a particular case clearly show 
“that there was no issue of fact to be tried”, 
the court “is not permitted to try on the 
affidavits submitted an issue of fact which 
is presented by the pleadings.” Campana 
Corpev. Harrison. 7 Cit, 1505 Baca Od 
335-6. If, upon the proofs adduced in sup- 
port of a motion for summary judgment, 
any doubt remains as to the existence of a 
genuine issue of material fact, such -doubt 
must be resolved against the movant for 
summary judgment and the motion for 
summary judgment must be denied. Mitchell 
v, Pilgrim Holiness Church Corp., 7 Cir., 210 
F, 2d 879, cert. denied 347 U. S. 1013; 
Shafer v. Reo Motors, 3 Cir., 205 F. 2d 685; 
Arnstein v. Porter, 2 Cir., 154 F. 2d 464; 
Weisser v. Mursam Shoe Corp., 2 Cir., 127 
F, 2d 344, 346; to the same effect, Preston 
v, Aetna Life Ins. Co., 7 Cir., 174 F. 2d 10, 
cert. denied 338 U. S. 829. 


Defendant’s reliance upon the line of 
cases of which Lavine v. Shapiro, 7 Cir., 257 
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F. 2d 14, and Repsold v. New York Life Ins. 
Co., 7 Cir., 242 F. 2d 479, are representative 
is misplaced. 


In Lavine v. Shapiro, 7 Cir., 257 F. 2d 14, 
a suit by a joint owner of property against 
another joint owner for rents, the material 
allegations of the complaint, including the 
allegations as to amount due, were admitted 
by the defendant’s answer and by admis- 
sions in pre-trial proceedings. The only 
controverted issue was the validity of a 
defense pleaded to the claim. Pre-trial pro- 
cedures in the case revealed that defendant 
could prove his defense only by the testi- 
mony of plaintiff, plaintiff’s children and 
plaintiff’s attorney. The deposition of each 
of those persons had been taken. As sub- 
mitted in support of plaintiff's motion for 
summary judgment, these depositions re- 
vealed that each of them would testify ad- 
versely to defendant’s claimed defense. 
Under those circumstances, the court im- 
posed the burden upon the defendant to 
make some showing that he could, if the 
case were tried, support his claimed defense 
by competent evidence. A similar situation 
was presented in Dyer v. MacDougall, 2 Cir., 
201 F. 2d 265, wherein depositions of the 
persons upon whom the plaintiff would rely 
to sustain his complaint for libel and slander 
revealed that each would testify adversely 
to his cause. 


The rights of the parties in Repsold v. 
New York Life Ins. Co., 7 Cir., 216 F. 2d 
479, Bruce Const. Corp. v. United States, 5 
Cir., 242 F. 2d 873, and Chambers & Co. v. 
Equitable Life Ins. Soc., 5 Cir., 224 F, 2d 338, 
were fixed by written contracts, from which 
it appeared that no material facts were 
controverted. 


We conclude that issues of material fact 
remain for decision in the case at bar and 
that the trial court erred in granting de- 
fendants’ motion for summary judgment. 
The judgment is reversed and the cause is 
remanded for further proceedings not in- 
consistent with this opinion. 


[Dissenting Opinion] 

Kwnocu, Circuit Judge, dissenting: Regret- 
fully, I find myself in disagreement with 
the conclusion of Judge Mercer’s otherwise 
excellent analysis of this case, 


As Judge Mercer states, Moutoux’s de- 
position supports Holley’s characterization 
of its lists as mere suggested price lists. 
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According to Moutoux, plaintiffs never con- 
sidered themselves bound by these sug- 
gested prices while they functioned as a 
Holley central. There is no indication of 
evidence to show any basic change in the 
character of the subsequent lists. 


It further appears to me that Moutoux’s 
deposition indicates not only the extreme 
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difficulty, to which Judge Mercer refers, but 
a sheer impossibility of sustaining plaintiffs’ 
allegations of conspiracy and monopolistic 
practices. 


I would affirm the judgment of the Dis- 
trict Court. 


[T 70,049] Russell F. Long v. Arizona Portland Cement Co., Walter H. Coleman, 
G. L. Gibbons, doing business as Arizona Cement Transportation Co., and M Corp., N 
Partnership, John Doe I, John Doe II, and John Doe III. 


In the Supreme Court of the State of Arizona. 


No. 6717. Filed June 15; 1961. 


Appeal from the Superior Court of Maricopa County. R. C. STaNnrorp, Jr., Judge. Re- 
versed with Directions to Vacate Order of Dismissal and Reinstate Complaint. 


Arizona Antitrust Law 


Combinations in Restraint of Trade—Complaint—Restriction on Choice of Transporta- 
tion—Reference to “Conspiracy”—Allegation of Public Injury—A complaint charging a 
cement manufacturer and a transportation company with “conspiracy” to require use of the 
latter’s transportation facilities (at higher cost than elsewhere) as a condition on purchase 
of cement was adequate. Any inadequacy in detailing the nature of the charge could be 
cured by discovery proceedings; the conclusory nature of the reference to a conspiracy did 


not render the complaint bad on demurrer or motion to dismiss. 


Also, plaintiff could claim 


personal damage, without alleging public injury. 
See Combinations and Conspiracies, Vol. 1, | 2349.02, 2403.02. 
For the appellant: Hughes & Steward, Phoenix, Ariz. 


For the appellees: 
Tullar & Udall, Tucson, Ariz. 


Locxwoon, Justice [In full text]: This is an 
appeal from an Order of the Superior Court 
of Maricopa County granting defendants’ 
motions to dismiss the complaint for failure 
to state a claim, pursuant to A. R. S. Rules 
of Civil Procedure, Rule 12(b)(6). Plain- 
tiff, hereinafter referred to as “plaintiff,” 
brought suit against defendant Arizona Port- 
land Cement Company and defendant Arizona 
Cement Transportation Co., hereinafter re- 
ferred to as “Cement Company” or ‘“‘Trans- 
portation Co.”, under A. R. S. §§ 44-1401 
et seq. which relate to combinations in re- 
straint of trade. 


Plaintiff's complaint alleged, in substance, 
that plaintiff was a duly licensed general 
contractor who, on various occasions, needed 
sack and bulk cement and who was finan- 
cially able to pay for any cement purchased. 
The complaint further stated that defendant 
Cement Company was and is engaged in 
the manufacture of bulk and sack cement 
for sale in Arizona, and that defendant 
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Transportation Co. was and is a certificated 
common carrier in Arizona, actively en- 
gaged in the transportation of bulk and 
sack cement throughout the state. The 
complaint asserted that on several specified 
occasions plaintiff purchased sack cement 
from defendant Cement Company for his 
own use at jobs located throughout Arizona. 
There were further allegations that plaintiff 
possessed a truck licensed for the transpor- 
tation of such cement but that defendant 
Cement Company refused to permit the 
transportation of such cement on plaintiff's 
truck; that plaintiff then engaged the serv- 
ices of a common carrier of construction 
materials licensed by the Arizona Corpora- 
tion Commission to haul such cement, but 
that defendant Cement Company refused to 
sell or load such cement on the licensed 
vehicle which plaintiff had hired. The com- 
plaint concluded by stating that the refusal 
of defendant ‘Cement Company to sell ce- 
ment to plaintiff except on the condition 
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that he use the transportation service of 
defendant Transportation Co. amounted to 
a “conspiracy and plan to regulate the 
transportation” of such cement and that 
these conditions resulted in damage to 
plaintiff because he was forced to pay more 
for transportation of the cement than he 
would have paid had he been permitted to 
use his own or a hired truck. 


The sole question presented by this ap- 
peal is whether the complaint, assuming all 
well-pleaded facts to be true and indulging 
in all inferences which reasonably may be 
drawn therefrom sets forth facts sufficient 
to state a claim. In re Cassidy’s Estate, 77 
Ariz. 288, 270 P. 2d 1079. This Court and 
the United States Supreme Court have re- 
cently held that the test as to whether a 
complaint is sufficient to withstand a motion 
to dismiss is whether enough is stated 
therein which, if true, would entitle plaintiff 
to some kind of relief on some theory, and 
the court should not grant a motion to dis- 
miss unless it appears certain that plaintiff 
would be entitled to no relief under any 
state of facts which is susceptible of proof 
under the claim as stated. Builders Finance 
Co, v. Holmes, 89 Ariz. 157, 359 P. 2d 751, 
752; Mackey v. Spangler, 81 Ariz. 113, 301 P. 
2d 1026; Conley v. Gibson, 355 U. S. 41, 45-46, 
78 S. Ct. 99, 102, 2 L. Ed. 2d 80. 


The statutory provisions upon which the 
complaint before us is bottomed are extremely 
broad in their scope. The relevant portions 
of A. R. S. § 44-1401, read as follows: 


“A. A trust is a combination of capital, 
skill or acts by two or more persons for 
any of the following purposes: 


“1, To create or carry out restrictions 
in trade or commerce or aids to com- 
merce, or to carry out restrictions in the 
full and free pursuit of any business au- 
thorized or permitted by law. 


ke kk 


“3. To prevent any competition in the 
manufacture, making, transportation, sale 
or purchase of merchandise, products or 
commodities, or prevent competition in 
aids to commerce. 


kok Ok 


“5. To make, enter into, execute or 
carry out any obligation or agreement by 
which they bind or have to bind them- 
selves not to sell, manufacture, dispose 
of or transport any article or commodity 
below a common standard figure, or by 
which they agree in any manner to keep 
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the price of such article, commodity or 
transportation at a fixed or graded figure, 
or by which they in any manner estab- 
lish or settle the price of any article or 
transportation between them or themselves 
and others, to preclude free and unrestricted 
competition among themselves or others in 
the transportation, sale or manufacture of 
any such article or commodity, or by which 
they agree to pool, combine or unite any in- 
terest they have in connection with the 
manufacture, sale or transportation of any 
such article or commodtiy that its price 
may in any manner be affected. 
“6. To regulate the transportation of 
any product or commodity. 
“b. Any such combination is against 
public policy, unlawful and void * * *.” 
Furthermore, A. R. S. § 44-1405(B) states 
that 


“B. Any person damaged by any such 
agreement, trust or combination, may 
bring an action for and recover from any 
person in the trust or combination dam- 
ages he has sustained, together with a 
reasonable attorney’s fee.” 


It is apparent from a reading of the fore- 
going provision that it is appropriate for 
plaintiff to seek only personal redress in this 
action and that allegations regarding injury 
to the public generally are not required 
where as here, these facts can be inferred 
from the pleading as drawn. 


Defendants, however, focus their attack 
on that part of the complaint which alleges 
generally a “conspiracy” between the de- 
fendants. Defendants urge that such a gen- 
eral allegation is a legal conclusion which 
renders the complaint fatally defective. It 
has been stated that “the motion to dismiss 
under Rule 12(b)(6) performs substantially 
the same function as the old common law 
general demurrer.” Moore’s Federal Prac- 
tice, para. 12.08, p. 2244 (2d Ed. 1960). This 
Court long ago held that simply because a 
complaint alleged legal conclusions instead 
of facts did not make it bad on general 
demurrer, where the intention of the plain- 
tiff was apparent. Machomich Mercantile 
Co. v, Hickey, 15 Ariz. 421, 140 Pac. 63. 
That plaintiff intends to prove the existence 
of an arrangement which stifles competition 
is apparent from a reading of the entire 
complaint, 


A recent pronouncement of the Supreme 
Court of the United States is also pertinent: 


“* * * the Federal Rules of Civil Pro- 
cedure do not require a claimant to set 
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out in detail the facts upon which he bases 
his claim. To the contrary, all the Rules 
require is ‘a short and plain statement of 
the claim’ that will give the defendant 
fair notice of what the plaintiff’s claim is 
and the grounds upon which it rests.” 
Conley v. Gibson, 355 U. S. 41, 45-46, 78 
S. Ct. 99, 102, 2 L. Ed. 2d 80. 


If defendants deemed the notice in the 
complaint insufficient fairly to apprise them 
of the nature of plaintiff’s claim, there are 
a variety of discovery and issue-sharpening 
procedures which could have been utilized 
for that purpose. Rennie & Laughlin, Inc. v. 
Chrysler Corp., 242 F. 2d 208, 213 (9th Cir. 
1957). The great weight of authority is that 
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“the primary objective of the law is to 
obtain a determination of the merits of any 
claim * * * and that a case should be 
tried on the proofs rather than the plead- 
ings.” Conley.v. Gibson, 355 U. S. 41, 46, 
78 S. Ct. 9%-2 L. Ed. 2d 80; Rennie & 
Laughlin, Inc, v. Chrysler Corp., 242 F. 2d 
208, 213 (9th Cir. 1957). We believe a 
liberal construction of the, complaint is con- 
sonant with this principle. 


Reversed with directions to vacate the 
order of dismissal and reinstate the complaint. 


STRUCKMEYER, JR. Chief Justice, BERN- 
STEIN, Vice Chief Justice, UDALL and JEN- 
NINGS, Justices, concurring. 


[] 70,050] Swift & Co., et al. v. United States. 
In the Supreme Court of the United States. No. 875. Decided June 19, 1961. 


On appeal from the United States District Court for the Northern District of Illinois. 
HorrMANn, District Judge. 
Sherman Act 


Modification of Consent Decree—Restoration of Divested Business—Meat Retailing 
and Grocery Business of Meat Packers.—A motion to affirm a District Court decision refusing 
to modify a consent decree so as to permit meat packers to sell both meat and groceries 
at retail and groceries at wholesale was granted, per curiam. The District Court had held that 
since defendants had retained their size and economic power, the usefulness of the decree 
had not been exhausted and a substantial degree of hardship would have to be shown to 
justify the modification requested—a test which was not met by showing that profits of 
the packers had been modest, while other concerns had enjoyed greater returns and more 
rapid growth. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361. 
Affirming 1960 Trade Cases {| 69,871. 


ers Association, Inc., et al., for leave to file 
brief as amici curiae is granted. 


Per CurIAM: The motion to affirm is 
granted and the judgment is affirmed. The 
motion of The Western States Meat Pack- 


[7 70,051] Viking Theatre Corp. v. Paramount Film Distributing Corp., et al. 


In the United States District Court for the Eastern District of Pennsylvania. 
Action No. 21623. February 26, 1960. 
Sherman Act 


Private Enforcement—Treble Damages—Jury Instructions and Comments by Coun- 
sel.— While there are decisions to the contrary, this court holds that, regardless of whether 
local custom as to a jury’s use of pleadings in a case, it is proper for counsel to explain 
to the jury that damages awarded the plaintiff will be trebled by the court, and for the 
court to instruct the jurors that their function is to fix actual damages, and that the 
trebling of those damages is a matter solely for the court. 


See Private Enforcement and Procedure, Vol. 2, { 9014.35. 


Conspiracy—Separable Vertical Conspiracy—Participation by Film Exhibitors and 
Individual Distributors.—It is proper for a complaint to charge a group of defendants on 
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two levels of commerce (here motion picture distributors and exhibitors) with conspiracy, 
and to recover if the jury finds that while the distributors did not conspire among them- 
selves the exhibitors did so conspire, and that this conspiracy was joined in by individual 
distributors, This situation is not covered by the “single trader” doctrine. 


See Combinations and Conspiracies, Vol. 1, 2005. 


Damages—Film Exhibitions—Average Comparison Method—Assumed Booking of 
Specified Films.—The court stated that, should the question of damages be reached in a 
suit charging conspiracy to deprive the plaintiff theatre of bookings, it would permit plain- 
tiff to attempt to prove damages by use of the “average” or “local” comparison method, 
comparing its revenues with those of other theatres, with appropriate adjustments for 
film rentals and advertising allowances; the defendant, however, would be permitted to 
submit evidence or argument concerning deficiencies in the basis of the comparison, such 
as location, equipment and attractiveness to patrons between the theaters involved in the 
comparison. Plaintiff’s proposal of an alternate method of .proving damages, by use of 
assumed bookings of films it did not obtain and revenues of the exhibitors which did 
handle those films, was not rejected but was described as difficult of proof due to the 
complexities of assumptions involved, and would be accepted only if the plaintiff proved 
(as prerequisites) that its failure to obtain each of the films involved was the proximate 
result of the alleged conspiracy, that it would have done so during the assumed periods 
and would have realized the gross revenues claimed, and that its computations of expenses 
are accurate, 


See Private Enforcement and Procedure, Vol. 2, {| 9011.400. 


Private Enforcement—Admissions by Co-Defendants—Admissibility—The court re- 
fused to insist that admissions by one defendant would be admitted into evidence against 
another defendant only after establishing the three prerequisites (that the parties to the 
admission are prima facie conspirators, the admission was made in the course of the 
conspiracy, and in furtherance of it) on the ground that this could create “inordinate 
delays” in the trial; it stated that admissions would, where advisable, be admitted tenta- 
tively subject to the condition that the requirements be met at the earliest reasonable time. 


See Private Enforcement and Procedure, Vol. 2, | 9012. 
For the plaintiff: Henry W. Sawyer, Philadelphia, Pa. 


For the defendants: Louis J. Goffman, Wolf, Block, Schorr & Solis-Cohen, for War- 
ner Bros. Pictures Distributing Corp., Stanley Warner Management Corp. and Stanley 
Co. of America; Edwin P. Rome, Blank, Rudenko, Klaus & Rome, for William Goldman 
Theatre, Inc.; Bernard G. Segal, W. Bradley Ward, and Arlin M. Adams, for Paramount 
Film Distributing Corp., Columbia Pictures, Universal Film Exchanges, United Artists 
Corp., RKO Teleradio Pictures, Twentieth Century-Fox Film Corp., Loew’s Inc., et al.; 
Ralph Earle, II, and Arthur Littleton and John N. Schaeffer, Jr., for Fox Philadelphia 
Building, Inc., all of Philadelphia, Pa. 


Fourth Pre-Trial Order 


Lorp, Judge [Jn full text]: In the Third 
Pre-Trial Order heretofore filed in this cause 
it was directed in paragraph 3 thereof that 
certain legal issues be argued before the 
Court. Those issues, insofar as argued, are 
restated and discussed herein, with the sev- 
eral rulings summarized and recapitulated 
at the close of this order. 


[Instructions as to Treble Damages] 


3(a) Whether counsel should be precluded 
from explaining to the jury that dam- 
ages will be trebled by the Court. 
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Plaintiff has earnestly contended that the 
jury should not be informed that damages 
will be trebled. He cites as authority the 
ruling of Judge Grim in Sablosky v. Para- 
mount Film Distributing Corporation [1955 
TRADE CASES { 68,219], 137 F. Supp. 929, 
941-42 (E. D. Pa. 1955) as follows: 


“Defendants requested the Court to ex- 
plain in its charge that if there would be 
a verdict for plaintiffs the Court would 
treble it. The Court refused to do this 
and also refused to permit defendants’ 
counsel to explain this matter to the jury. 
Defendants contend these refusals were 
error on the ground that the jury’s lack 
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of knowledge that their verdict would be 
trebled might have caused them to render 
a verdict for more than the actual amount 
of damage in order to impose a penalty 
on defendants for violation of the anti- 
trust laws. 


“This contention was well answered in 
a recent opinion by Judge Holtzoff of the 
United States District Court for the Dis- 
trict of Columbia in Webster Motor Car 
Co. v. Packard Motor Car Co. [1955 TRADE 
Cases J 68,171], 135 F. Supp. 4, 11 (rev’d 
on other grounds 243 F. 2d 418): 


““There was no reason for informing 
the jury that whatever damages they 
would award would be trebled, because 
this is a matter solely for the court. In 
fact, the jury might have taken such a 
statement as an intimation to keep the 
damages at a low level, in view of the 
fact that the amount allowed by the jury 
would be multiplied by three. This would 
have tended to defeat the purpose of the 
Act of Congress. 

“Tn this connection, it must be noted 
that it is the practice in this jurisdiction 
(and also in the Eastern District of Penn- 
sylvania) in civil cases not to give the 
pleadings to the jury ... There may be 
some reason for imparting the informa- 
tion to the jury in those districts in which 
it is customary to supply the pleadings to 
the jury in civil cases, because otherwise 
the jury on reading the prayer for relief 
might be confused by the demand for 
triple damages and might be perplexed 
by a doubt whether it was its duty to 
multiply the actual damages by three.’ 

“This Court adopts the conclusion and 
reasoning in the above quotation from 


Judge Holtzoff. .. .” 


It is with great reluctance that this court 
finds itself unable to follow the result reached 
by another judge of this District, and like- 
wise that reached by Judge Holtzoff of the 
United States District Court for the Dis- 
trict of Columbia. It is only fair to say, 
however, that this court notices as a matter 
of record that the Sablosky decision was 
not appealed. Accordingly, the benefit of a 
ruling of the Court of Appeals for the Third 
Circuit on this point is not available. 


It is further believed fair to call attention 
to the fact that the decision in the Webster 
case was reversed on other grounds by the 
Court of Appeals for the District of Co- 
lumbia in 243 F. 2d 418. A review of the 
latter opinion does not reveal any consider- 
ation of the present point by the reviewing 
court, however, so likewise we do not have 
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the benefit of a decision by the Court of 
Appeals of that circuit. 


Authority for explaining the statute, on the 
other hand, would appear to be consider- 
ably more positive. In addition to state- 
ments of general principles which would 
justify exposition of the statute, there is 
one decision directly on the point by a 
court of appeals, and an abundance of dis- 
trict court rulings. 


When the law governing a case is ex- 
pressed in a statute, it is proper for the 
Court, in its charge, to refer to the lan- 
guage of the statute, or to charge in the 
very terms of the statute. Terminal R. Ass'n 
of St. Louis v. Howell, 165 F. 2d 135, 139- 
140 (8th Cir. 1948). It seems, however, that 
the only appellate court which has referred 
to this particular treble damage statute in 
the respect here in question is the Court of 
Appeals for the Second Circuit. Bordonaro 
Bros. Theatres v. Paramount Pictures [1952- 
1953 TrapE Cases { 67,464], 203 F. 2d 676 
(2nd Cir. 1953). 


That cause was tried in the United States 
District Court for the Western District of 
New York. Plaintiff complained of a con- 
spiracy to deprive him of first run pictures 
for his theatre in Olean, New York. In 
argument, counsel for defendant made sev- 
eral pointed references to treble damages, 
of which the following is one: 


“He wants what he can claim as dam- 
ages multiplied by three, unearned money.” 


Referring to an earlier verdict which had 
been secured by the same plaintiff, and 
comparing the period of time immediately 
in question as being one-quarter that of 
the previous damage period, defendant’s 
counsel suggested that a division of the 
earlier verdict by one-quarter here would 
give $7,100— 

«|. and the Court multiplies it by 
three, a pretty good week’s work.” 


The Court of Appeals dealt fully with the 
objections to these remarks and the instruc- 
tions of the trial court on treble demages. 
It conceded that “certain nuances of argu- 
mentation were not admirable.” It was found, 
however, that “this slight overstepping of 
the full proprieties” was not ground for re- 
versal, particularly in view of the “precise, 
accurate, and limiting charge of the court.” 
ibid. 203 F. 2d 676, 679. 

Much was made in argument before this 
court of the point made by Judge Holtzoff, 
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as quoted in Judge Grim’s opinion, to the 
effect that references to the trebling of 
damages might be justified in jurisdictions 
where it is customary to supply the plead- 
ings to juries in civil cases. On the one 
hand it was argued by local counsel that 
the pleadings go to juries in at least one 
of the New York districts. 


The foregoing case from the Western 
District of New York gives no indication 
that such is the practice there. The very 
objection, in fact, was centered about refer- 
ences to the pleadings and the statute, and 
the court merely observed that 


“Surely reference either to the pleadings 
or to the governing statute is so usual a 
course in jury trials as to occasion no 
comment.” id. 203 F. 2d 676, 678. 


As to the practice in the Southern Dis- 
trict of New York, where the precedents 
for argument and instructions on treble 
damages in these cases are plentiful, one of 
the counsel present at the argument on this 
point stated in open court that, as a mem- 
ber of the bar of this district and also the 
Southern District of New York, with 25 
years of experience in the latter jurisdic- 
tion, it was his experience that pleadings 
were neither exhibited to juries nor sent 
out with juries during their deliberations. 


As the matter stands on this record, the 
contradictions could not be more complete. 
Local counsel for the plaintiff assumed in 
their argument that juries in the Southern 
District of New York always see the plead- 
ings. A member of the bar of that district, 
however, commented that in his observation 
the practice is exactly to the contrary. In 
this posture, and in the light of the spate 
of cases from districts other than the one 
immediately under discussion, the question 
will be decided regardless of the presence 
or absence of any special custom as to the 
juries’ use of the pleadings in the Southern 
District of New York. 


The following cases are arranged in alpha- 
betical order of states in which the districts 
are located. Each is authority for inform- 
ing the jury that damages will be trebled 
by the court. Although many citations are 
incomplete, this Court has presently at hand 
copies of such of the decisions as are un- 
reported, transcripts of notes of testimony 
containing references to trebling, or compa- 
rable reference material. Lynch v. Twentieth 
Century Fox Film Corp. (S. D. Calif. 1955); 
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Cinema Amusements, Inc. v. Loew's, Inc. (D. 
Colo. 1952); Claughton v. Paramount Film 
Distr. Corp. (S. D. Fla. 1954); Smith v. 
M-G-M Distributing Corp. (N. D. Ga. 1938); 
Southland Theatres, Inc. v. Martin (N. D. Ga. 
1942) ;Greene v. Lam. Amusement Co, (N. D. 
Ga. 1959); Bigelow v. RKO Radio Pictures, 
Inc. (N. D. Ill. 1944); Theatre Enterprises, 
Inc. v. Paramount Film Distr. Corp. (D. Md. 
1952); Momand v. Universal Film Exchange, 
Inc. [1946-1947 TravE Cases { 62,360], (D. 
Mass. 1947); Cape Code Food Products v. 
National Cranberry Ass’n., 119 F. Supp. 900, 
911 (D. Mass. 1954, Wyzanski, J.); Apple- 
baum v. Paramount Pictures, Inc. (S.D. Miss. 
1951); St. Lawrence Investors v. Loew's 
(N. D. N. Y. 1956); J. J. Theatres, Inc. v. 
Twentieth Century-Fox Film Corp. [1953 
TRADE CASES { 67,489], (S. D. N. Y. 1953); 
Rivoli Operating Corp. v. Loew's, Inc. (W. D. 
N. Y. 1948); Frels v. Jefferson Amusement 
Company, Inc. (N. D, Texas, 1937); Village 
Theatres, Inc. v. Paramount (D. Utah 1957). 


The foregoing is ample authority for per- 
mitting counsel, in reasonable argument, to 
explain to the jury that—should there be 
a verdict for plaintiff—the amount of the 
jury’s award of damages will thereafter be 
trebled by the court. 


As to the charge to the jury, it is the 
intention of this court to cite and explain 
the provisions of the statute as to treble 
damages. This Court will explain to the 
jury, that is, that should they arrive at a 
verdict for the plaintiff, their function as 
jurors is to ascertain the actual damages 
sustained by the plaintiff, and that the 
trebling of such damages is a matter solely 
for the court. 


3(b) Whether the Stanley-Warner, Gold- 
man and Fox “Splits” were illegal 
per se. 


It is understood that the allegation that 
the above splits were illegal per se is pres- 
ently to be treated as abandoned and no 
longer an issue in the case. 


[Separable Vertical Conspiracies] 


3(c) Whether Plaintiff may recover either 
by proving a horizontal agreement 
among defendant distributors in con- 
cert with defendant exhibitors or 
vertical conspiracies between each dis- 
tributor and Stanley-Warner, Gold- 
mari or Fox (Exhibitors) 
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Defendants concede that a horizontal con- 
spiracy is without the pleadings, saying: 


“It seems too apparent for argument 
that if the defendants entered into a com- 
bination and conspiracy among them- 
selves to put the plaintiff out of business 
and that as a result of such combination 
and conspiracy plaintiff suffered a loss to 
its business or property, plaintiff would 
be entitled to recover. If that is what 
plaintiff means by a horizontal conspiracy, 
there seems to be nothing to argue. This 
is basic antitrust law.” 


Plaintiff’s assertion that it may prove its 
cause of action, in the alternative, by “ver- 
tical conspiracies” meets strenuous opposi- 
tion from the several defendants, however. 
At the outset, contention centers about the 
meaning of the term, which plaintiff defines 
as follows: 


“By vertical conspiracies plaintiff refers 
to a series of conspiracies between one or 
more of the defendant exhibitors and one 
or more of the defendant distributors. 
The jury may determine that all defend- 
ants were engaged in one conspiracy. On 
the other hand, the jury may determine 
that the defendant exhibitors conspired 
together and that they were joined in 
this conspiracy by each of the defendant 
distributors, although there may have 
been no agreement among the distribu- 
tors themselves. The jury may also find 
that the conspiracy existed but did not 
include every defendant. If any conspir- 
acy is found to exist, whether horizontal 
or vertical, plaintiff is entitled to recover.” 

Defendants counter by saying, 

“Apparently what is meant by a ‘ver- 
tical conspiracy’ is an alleged agreement 
between one distributor and one exhibitor 
whereby the product of the distributor is 
licensed to the exhibitor to the exclusion 
of all others.” 


Defendants argue that plaintiff’s conten- 
tions are manifestly erroneous, both as to 
the facts and the law. Alleged error as to 
the facts, however, is a matter to be deter- 
mined by the evidence adduced at the trial. 


The asserted error of law is that plaintiff 
has disregarded the “single trader doctrine.” 
Assuming arguendo, they say, that a distrib- 
utor defendant had agreed to license its 
pictures exclusively to a certain exhibitor 
defendant, such agreement would not have 
violated the antitrust Jaws. They quote 
from Brosious v. Pepsi-Cola Co. [1946-1947 
Trape Cases § 57,459], 155 F. 2d 99, 101 
(3rd Cir. 1946): 
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“In Great Atlantic & Pacific Tea Co. v. 
Cream of Wheat Co., 2 Cir. 1915, 227 F. 
46, 49, the right to sell to none or to all 
is upheld. ‘Before the Sherman Act it 
was the law that a trader might reject the 
offer of a proposing buyer, for any reason 
that appealed to him; it might be because 
he did not like the other’s business 
methods, or because he had some per- 
sonal difference with him, political, racial, 
or social. That was purely his own affair, 
with which nobody else had any concern. 
Neither the Sherman Act, nor any deci- 
sion of the Supreme Court construing the 
same, nor the Clayton Act, has changed 
the law in this particular. We have not 
yet reached the stage where the selection 
of a trader’s customers is made for him 
by the government.’ See Jax Beer Co. v. 
Redfern, 5 Cir. 1941, 124 F, 2d 172.” 


“It is the right, long recognized, of a 
trader engaged in a strictly private busi- 
ness, freely to exercise his own independ- 
ent discretion as to the parties with whom 
he will deal. [citation omitted] ae 


Cases containing statements to the same 
effect are legion. Defendants cite many, in- 
cluding Packard Motor Car Co. v. Webster 
Motor Car Co. {1957 TrapE CAsEs J 68,682], 
243 F. 2d 418 (D. C. Cir. 1957) cert. den. 
355-U: S: 822, reh: den. 355 U. S. 900, 357 
U. S. 923; Schwing Motor Company v. Hud- 
son Sales Corporation {1956 TRADE CASES 
{ 68,292], 138 F. Supp. 899 (D. Md. 1956) 
aff’d 239 F. 2d 176 (4th Cir. 1956) cert. den. 
So Wa SrO23 

That proposition, however, may be taken 
as true without necessary detriment to the 
plaintiff’s position. It is beyond argument 
that the plaintiff will have no case against 
any defendant unless plaintiff can show that 
he has been injured by acts of defendants 
which go beyond the conduct described in 
the language quoted from the Brosious case. 
Plaintiff, that is, cannot recover from any 
defendant who has done no more than to 
enjoy 

«|, the right, long recognized, of a 
trader engaged in a strictly private busi- 
ness, freely to exercise his own independ- 
ent discretion as to the parties with whom 
he will deal . . .” Brosious v. Pepsi-Cola 

Co. [1946-1947 Trapve Cases § 57,459], 155 

F, 2d 99, 101 (3rd Cir. 1946). 


The concept of vertical conspiracy, how- 
ever, does not conflict with the Single 
Trader doctrine. The term “vertical”, in- 
cidentally, seems to have caused consider- 
able difficulty to counsel for defendants. 
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The term, nevertheless, is not an utterly 
novel one. And it will here be taken and 
understood in the sense in which it was 
used by the court in Bordonaro Bros. Thea- 
tres, Inc. v. Paramount Pictures, Inc., et al. 
[1948-1949 Trape Cases {[ 62,467], 176 F. 2d 
594 (2nd Cir. 1949, Clark, J.). That was a 
treble-damage action by an independent 
motion picture exhibitor brought originally 
against 13 defendants, including major com- 
panies engaged, with their subsidiaries and 
affiliates, in one or more of the various 
phases of the production, distribution, and 
exhibition of motion pictures. 


A jury verdict in favor of the plaintiff 
was rendered against certain of the defend- 
ants. On the other hand, the jury verdict 
found in favor of certain of the defendant 
distributors. The defendants who had been 
found guilty alleged such verdicts to be in- 
consistent with the evidence, and to consti- 
tute a fatal variance between the pleadings 
and proof. The Court answered that argu- 
ment as follows (p. 597): 


“Defendants object that the jury ver- 
dict and judgment against them is incon- 
sistent with the verdict in favor of other 
defendant distributors, and that it consti- 
tutes a fatal variance between the plead- 
ings and proof, and the judgment. But 
‘the question on review should not be 
whether the verdict against the corpora- 
tions is consistent with the acquittal. 
* * * Rather it should be whether the 
conviction is consistent with the evidence.’ 
[citations omitted]. And we cannot say 
that a jury verdict against all the defend- 
ants remaining in the case at the time 
it was submitted to the jury would have 
been inconsistent with the evidence. As 
a practical matter the choice made by the 
jury, far from being strange, may be 
viewed as showing discriminating scrutiny 
of the evidence, in the light of the differ- 
ences in conduct of the defendants pointed 
out above. Nor does there seem any sub- 
stance in the technical objection of vari- 
ance. This objection is certainly not 
favored in modern law; in any event it 
is harmless unless it serves to mislead an 
opponent. * * * Even a single vertical 
conspiracy between Paramount, as a dis- 
tributor, and Warner, as an exhibitor, 
would scarcely be outside the scope of 
the pleadings and proof, against such a 
background . . . As we observed in 
Umited States v. Austin-Bagley Corp., 2 
Cir, 31 F. 2d at page. 233,.°°. . . it is not 
a variance to fail to convict all those in- 
dicted, though strictly the agreement laid 
is then not the agreement proved.’” 
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Defendants have pressed their objections 
with earnestness and skill. Failyre to re- 
state all their arguments here is not to be 
construed as an indication that all have not 
been studied and considered. 


In its argument, plaintiff stated that at 
the trial it might develop that all distributor 
defendants were not conspiring among them- 
selves horizontally. It might be shown, he 
said (N. T. 46) 


“| that they [the distributors] sim- 
ply, each of them, on his own, or more 
than one, but less than all joined with the 
exhibitors in an effort to monopolize the 
product first run, the quality first-run 
product in the Philadelphia area among 
the favored. exhibitors.” 


It is the decision of this Court that if the 
proof indicates that there was one or more 
conspiracies, the fact that they were vertical 
rather than horizontal would not preclude 
plaintiffs from recovering. The foregoing 
ruling is made in the light of the preceding 
discussion, including the Bordonaro case. 
See also Fox West Coast Theatres Corp. v. 
Paradise T. Bldg. Corp. [1958 TrapE CASES 
J 69,139], 9 Cir. 1958, 264 F. 2d 602; Klor’s 
v. Broadway-Hale Stores [1959 TRADE CASES 
7 69,316], 359 U. S. 207, 209 (1959); Dex- 
tone Co. v. Building Trades Council of West- 
chester County, et al. [1932-1939 TrabE CASES 
7 55,009], 60 F. 2d 47 (2nd Cir. 1932) ; Nagler 
v. Admiral Corporation [1957 TRapE CASES 
J 68,839], 248 F. 2d 319, 325-326 (2nd Cir. 
1957); Ball v. Paramount Pictures [1948-1949 
TRADE CASES § 62,286], 169 F. 2d 317, 319 
(3rd Cir. 1948); Milgram v. Loew’s, Inc. 
[1950-1951 TrapE Cases {[ 62,938], 192 F. 2d 
579 (3rd Cir. 1951). 


The final objection to this form of proof 
of conspiracy is based on an alleged waiver 
or concession said to be revealed at pages 
14 and 46 of the transcript of the argument 
on the legal issues. The transcript has been 
reexamined but this Court is unable to find 
any evidence of waiver or abandonment. In 
fact, the plaintiff’s redefinition of vertical 
conspiracy, quoted above, is taken from 
page 46 which is one of the pages on which 
the alleged concession is said to have been 
found. 


[Measure of Damages] 


3(d) Whether Plaintiff is Entitled to 
Prove Damages By the Methods 
Described in Section (c) of Plain- 
tiff’s Pre-trial Memorandum 
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Three methods of computation are pro- 
posed by plaintiffs and each is opposed by 
defendants. They are discussed separately. 


The first Schedule (a) strikes an average 
of the gross receipts, less film rental, of 
6 local theatres during the period July 2, 
1954 to November=13, 1956, which is ad- 
justed by a comparison of advertising allow- 
ances reimbursed by distributors. This 
method, called the “average comparison 
computation” is attacked by defendants 
asserting: 


“Plaintiff offers to meet its burden of 
establishing what the Viking would have 
earned in a free market by computing the 
average earnings of the six highest gross- 
ing theatres in the city. . Theatres 
smaller than the Viking are ignored, while 
four of the six theatres used are at least 
twice as large as the Viking .. .” 


A comparison method was approved by 
the United States Supreme Court in Bigelow 
v. RKO Radio Pictures [1946-1947 TRADE 
Cases § 57,445], 327 U. S. 251, 258 (1946). 
The comparison there was a direct one to a 
competitive theatre, comparable in size, but 
inferior to the plaintiff’s theatre in location, 
equipment, and attractiveness to patrons. 


That is a far cry, defendants say, to the 
comparison of plaintiff's theatre, a new- 
comer in the local competitive scene, with 
the larger and longer-established theatres 
from which the average is computed. 


Defendants have, and will have at trial, 
the right to argue that the comparison is 
inapt. Defendants will be given every op- 
portunity to point out to the jury any re- 
spects in which they deem the comparison 
to be deficient or distorted. It does not 
seem to this court, however, that as a mat- 
ter of law it should foreclose the plaintiff 
at this time the use of the proposed com- 
parison basis in making its claims as to 
damages. 

The discussion in the Bigelow case, it 
seems, is to that effect. In cases where the 
wrong of the defendant has prevented pre- 
cise computation, “juries are allowed to act 
upon probable and inferential, as well as 
direct and positive proof.” Bigelow v. RKO 
Radio Pictures [1946-1947 TrapE CASES 
7 57,445], 327 U. S. 251, 264, citing Story 
Parchment Co. v. Paterson Co., 282 U. S. 555, 
561 (1930); and Eastman Kodak Co. v, South- 
ern Photo Co., 273 U. S. 359, 377 (1927). 


Thus, if and when the issue of damage is 
reached, the local comparison method can 
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be submitted if there then be sufficient foun- 
dation in the evidence for an inference that 
the wrong of defendants has prevented pre- 
cise computation of plaintiff’s damage. 


The second and third methods, Schedules 
B and C, have been designated by defend- 
ants as the “hypothetical playoff method.” 
Schedule B is entitled “Pictures which 
should have been licensed to the Viking, 
with projected playdates, grosses, film rent- 
al and advertising, 7/2/54—11/13/56”, and 
shows 21 pictures which plaintiff claims it 
should have been allowed to play. The sec- 
ond part of the computation compares the 
Viking Theatre’s actual performance, and 
indicates a substantial monetary difference 
claimed as single damages. 


Schedule C is calculated on the same 
general basis, but on the theory that the 
pictures desired had been secured on a 
somewhat different booking sequence. In 
many instances the same picture appears 
in both schedules (e. g. Guys and Dolls is 
11 on Schedule B, and 14 on C; The Last 
Time I Saw Paris is 4 on B, 5 on C.) 


The accompanying explanation, as to each 
picture, states the arguments as to why the 
numbered picture should have been awarded 
to the Viking and indicates the amount it 
would have grossed had that picture (in- 
stead of the one which was actually shown) 
been secured. 

It is difficult to see how, even within the 
rather generous time limits of an anti-trust 
action, the plaintiff can hope to lay a foun- 
dation in the evidence that will justify the 
admission of these schedules. The follow- 
ing example is used by way of intimation 
of these difficulties, being the detail on item 
15 of Schedule B. 


“15. D, DAY—6th of JUNE—The Fox 
gross and deal are used on this Twentieth 
Century-Fox picture. This is another pic- 
ture on which the Viking was unable to 
make an offer because it was committed 
to THE MAN IN THE GRAY FLAN- 
NEL SUIT, another Fox picture, begin- 
ning about April 20th for ten weeks, so 
that D, DAY—6th of JUNE was allo- 
cated to the Fox. Had the Viking re- 
ceived SERENADE, it would not have 
bid on THE MAN IN THE GRAY 
FLANNEL SUIT and would have been 
free to make an offer for D, DAY—6th 
of JUNE. As it was the Viking had to go 
overboard on its bid for THE MAN IN 
THE GRAY FLANNEL SUIT, because 
of the way its bid was handled on CAR- 
OUSEL, where the Fox bid was evalu- 
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ated before it made any commitment on 
the very substantial factor of advertising.” 


The cogency of the argument made by 
counsel for defendants in opposition to the 
quoted item 15 is apparent: 


“Now, here is a sequential group of in- 
ferences built one on top of the other, 
speculative in the extreme, and in de- 
fiance of every rule of damages involving 
proximate cause.. In other words, what 
he is saying here is, Your Honor, that: 
Had I not had a certain situation involv- 
ing advertising on “Carousel” I might 
have bought another picture, (which he 
didn’t bid for) and had I bought that 
picture which I didn’t bid for I wouldn’t 
therefore have bought “The Man in the 
Gray Flannel Suit,” and if I hadn’t played 
“The Man in the Gray Flannel Suit’ I 
would possibly have bid for another pic- 
ture. And then he computes on that basis 
what that picture should have grossed 
and tries to compute damages on it.” 


On this matter, the Court does not rule 
in advance of trial further than to indicate 
the criteria which, it presently seems, estab- 
lish the foundation which would be nec- 
essary to permit the B-C computations 
above-described, to be submitted to the 
jury:—That is, the plaintiff has the burden 
of proving, as prerequisite to the use of the 
last-mentioned computations: 


1. That failure of the Viking to exhibit 
each picture listed was the proximate re- 
sult of an unlawful conspiracy. 

2. That Viking if it could have exhib- 
ited each of those pictures, would have 
done so during the periods indicated, and 
would have earned the grosses claimed; 

3. That the film rental and advertising 
expenditures attributed to the hypotheti- 
cal exhibitions at the Viking are correct, 
and that no other expenses would have 
increased. 


[Admissions by Co-Defendants] 


3(e) The Admissibility Against One De- 
fendant of Admissions of Another 
Defendant. 


Defendants have urged that the three pre- 
requisites of admissibility of such admis- 
sions be satisfied before any come into 
evidence. In other words, they insist that 
it be shown in advance 
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(1) That the parties to the admission 
are prima facie conspirators; 

(2) That the admission be made in the 
course of the conspiracy; and 

(3) In furtherance of it. 


Upon due consideration, this Court is 
presently of opinion that insistence upon 
strict proof of those prerequisites would 
create inordinate delays in the trial. More- 
over, the refusal to admit any admissions 
conditionally might well create confusion 
and delay disproportionate to the possibili- 


ties of unfairness to some defendant present 


in the usual conditional admission method. 


For these reasons, it is the intention of 
this Court to admit, where the exigencies of 
trial seem to make it advisable, the admis- 
sions of one defendant against another even 
though the listed prerequisites at that time 
have not been shown. Such reception will, 
of course, be tentative and entirely condi- 
tional upon the requirements for vicarious 
admissions of this sort being shown at the 
earliest time reasonably possible thereafter. 


In accordance with the foregoing discus- 
sion, and by way of summary and recapitu- 
lation of the foregoing rulings, it is hereby 
ordered and decreed: 


(a) That counsel may explain to the jury 
that damages will be trebled by the Court. 


(b) That the allegation that the so-called 
Stanley-Warner, Goldman and Fox splits 
were illegal per se is no longer an issue in 
the case. 


(c) That plaintiff may recover on the 
vertical as well as the horizontal conspiracy 
theory. 


(d) That, within the conditions stated, 
plaintiff may prove damages by his pro- 
posed “average comparison computation.” 
As to the hypothetical playoff method of 
his proposed Schedules B and C, before 
same may be used, the necessary foundation 
must be laid in the three respects set out 
as numbers 1 to 3 inclusive in the discus- 
sion of item (d) above. 

(e) Admissibility against one defendant 
of admissions of another defendant may be 
made conditionally, subject to the limita- 
tions and conditions heretofore described. 
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[Tf 70,052] United States v. Allen-Bradley Co., Stackpole Carbon Co., Speer Carbon 
Co., and International Resistance Co. 


; In the United States District Court for the Southern District of Ohio, Western Divi- 
sion, ‘Civil No. 2565. Filed June 7, 1961. 


Case No. 1585 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Consent Decree—Composition Resistors in or for Military Packaging—Price Fixing 
—Bidding Practices—Sales for Military Packaging—Four companies engaged in the 
manufacture of composition resistors have been prohibited, by a consent decree, from 
price fixing and collusive bidding practices in the sale of composition resistors in military 
packaging, distribution of price lists for such resistors, and from disclosure that they 
intend to or have submitted bids on such resistors, prior to actual opening of the bids. 
They are also required to sell resistors for military packaging on terms no less favorable 
than the resistors are sold to original equipment manufacturers. 


See Combinations and Conspiracies, Vol. 1, J 2011.065, 2011.218. 


For the plaintiff: Lee Loevinger, Assistant Attorney General, William D. Kilgore, 
Jr., Baddia J. Rashid, Robert B. Hummel, Norman H. Seidler, and Lester P. Kauffman, 
Attorneys, Department of Justice, Joseph Kinneray, U. S. Attorney. 


For the defendants: Donovan, Leisure, Newton & Irvine, James R. Withrow, Jr., 
and Jack McCann, with William F. Rogers, of counsel, for Speer Carbon Co.; Pickrel, 
Schaeffer & Ebeling, F. Thomas Green, Schnader, Harrison, Segal & Lewis, W. Bradley 
Ward and Edward W. Mullinix, for International Resistance Co.; Cahill, Gordon, Reindel 
& Ohl, John F. Sonnett and David Ingraham, Turmer, Wells, Granzow & Spayd, Guy Wells, 
for Stackpole Carbon Co.; James C. Mallien and Harry P. Jeffrey, for Allen-Bradley Co. 


Final Judgment 


WEINMAN, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on January 19, 
1961, the defendants signatory hereto hav- 
ing appeared herein, and the plaintiff and 
the defendants signatory hereto by their 
respective attorneys having severally con- 
sented to the entry of this Final Judgment 
without admission by any party in respect 
to any issue; 

Now, therefore, before any testimony has 
been taken herein, without trial or adjudica- 
tion of any issue of fact or law herein, and 
upon consent of the parties hereto, it is 
hereby 


Ordered, adjudged and decreed as follows: 


I 


This Court has jurisdiction of the sub- 
ject matter hereof and the parties signa- 
tory hereto, and the complaint states a 
claim against the defendants signatory 
hereto under Section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An act to 
protect trade and commerce against un- 
lawful restraints and monopolies” commonly 
known as the Sherman Act, as amended. 
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II 
As used in this Final Judgment: 


(A) “Person” means an individual, part- 
nership, firm, association, corporation or 
any other legal entity; 

(B) “Composition resistors” means in- 
sulated, fixed resistors with a rated re- 
sistance element consisting of a composition 
of carbon in an organic binder; 

(C) “Military packaging” means those 
levels of packing and packaging composi- 
tion resistors provided for in military specifi- 
cations of standards for the Armed Forces 
of the United States of America, except 
insofar as such specifications call for cus- 
tomary commercial packaging. 


III 


The provisions of this Final Judgment 
applicable to any defendant shall apply also 
to its successors, assignees, subsidiaries, 
officers, directors, agents and employees, 
and to all other persons in active concert 
or participation with any defendant who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise. This Final 
Judgment shall not apply to sales of com- 
position resistors for use outside the United 
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States of America, except for sales of such 
resistors in military packaging. 


IV 


Defendants signatory hereto are each en- 
joined and restrained from entering into, 
adhering to, maintaining, furthering or claim- 
ing any rights under any contract, agree- 
ment or understanding with any other 
manufacturer of composition resistors or a 
seller of such resistors who purchases from 
a-manufacturer thereof, to: 

(A) Eliminate or suppress unreason- 
ably competition in the sale of composition 
resistors; 

(B) Fix or maintain prices, terms or 
conditions for the sale of composition re- 
sistors to third persons; 

(C) Submit non-competitive, collusive or 
rigged bids for supplying composition re- 
sistors to any customer; or 

(D) Exchange any information concern- 
ing bids, prices or other terms or conditions 
for the sale of composition resistors prior 
to general publication to customers, except 
in connection with bona fide purchase or 
sales transactions. 


V 


Defendants signatory hereto are each or- 
dered and directed within thirty (30) days 
following the entry of this Final Judgment 
to file with this Court, with a copy served 
upon plaintiff, an affidavit stating that the 
defendant prior to the entry of this Final 
Judgment and subsequent to September 1, 
1960, has issued new price lists for one-half, 
one and two watt composition resistors in 
commercial packaging, which prices were 
independently determined. 


VI 


Each defendant signatory hereto is en- 
joined and restrained from: 


(A) Publishing to or otherwise generally 
circulating among any other persons any 
lists containing prices, terms or conditions 
for the sale of composition resistors in mili- 
tary packaging; provided, however, that 
upon request by any actual or prospective 
purchaser, such defendant may state its 
prices for composition resistors in military 
packaging; 

(B) Refusing to accord, to any pur- 
chaser from it who is engaged in military 
packaging of composition resistors, prices 
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and terms for the sale of such resistors for 
military packaging at least as favorable to 
such purchaser as those provided for by 
such defendant’s then-current price list for 
sales of such resistors to original equipment 
manufacturers; provided, however, that this 
subsection shall not prevent differentials 
which (1) make only due allowance for 
differences in the cost of manufacture, sale 
or delivery resulting from the differing 
methods or quantities in which such com- 
modities are to such purchasers sold or 
delivered, or (2) are made to meet an 


‘equally low price of a competitor. 


‘ 


VII 


Each of the defendants signatory hereto 
is ordered and directed annually for a pe- 
riod of five years from the date of entry of 
this Final Judgment to notify each Agency 
and Department of the plaintiff to which 
the defendant has, within the preceding 
year, submitted a sealed bid for any com- 
position resistors, that such defendant has 
been ordered, and each such defendant is 
hereby so ordered, to submit upon request 
of such Agency or Department a statement 
in the form set forth in the Appendix hereto 
[not reproduced] with each sealed bid for 
composition resistors submitted to such 
Agency or Department. 


Vill 


Defendants signatory hereto are each en- 
joined and restrained from communicating 
to any other manufacturer or seller of com- 
position resistors prior to the official open- 
ing of a bid submitted to an Agency or 
Department of the planitiff (a) the intention 
to submit or not to submit such a bid to 
such Agency or Department, (b) the fact 
that a bid has or has not been submitted, or 
(c) the contents of any bid submitted, 


IX 


Nothing in this Final Judgment shall be 
construed to prevent any defendant signa- 
tory hereto from exercising any right it 
may have pursuant to the Act of Congress 
of August 17, 1937, commonly called the 
Miller-Tydings Act, or the Act of Congress 
of July 14, 1952, commonly called the Mc- 
Guire Act. 

x 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
tepresentatives of the Department of Jus- 
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tice shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to the defendant 
signatory hereto, made to its principal office, 
be permitted, subject to any legally recog- 
nized privilege and with the right of said 
defendant to have counsel present: 


(A) Access, during office hours of such 
defendant, to such books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such defendant, relat- 
ing to any subject matters contained in this 
Final Judgment; 


(B) Subject to the reasonable conveni- 
ence of such defendant and without re- 
straint or interference from it, to interview 
officers or employees of defendant, who 
may have counsel present, regarding any 
such subject matters. 


Upon such written request, such defend- 
ant shall submit such reports in writing 
with respect to the subject matters con- 
tained in this Final Judgment as may from 
time to time be necessary to the enforce- 
ment of this Final Judgment. 


No information obtained by the means 
permitted in this Section X shall be divulged 
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by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the‘ plaintiff except in the course 
of legal proceedings in which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment. 
If any such information is divulged to a 
duly authorized representative of the Exe- 
cutive Branch, outside the Department of 
Justice, such information shall be given 
after notice to the defendant and on the 
condition that it will not be revealed to any 
person outside of such representative’s De- 
partment or Agency except where required 
by regulation or statute or pursuant to court 
process. 
XI 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for any purpose and for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provi- 
sions thereof, and for the purpose of enabling 
the plaintiff to apply to this Court for the 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


[9] 70,053] Harold J. Silver, doing business as Municipal Securities Co., and Munici- 
pal Securities Co., Inc. v. New York Stock Exchange. 


In the United States District Court for the Southern District of New York. Civil 


144-394. Filed June 19, 1961. 


Sherman Act 


Antitrust Exemptions—Stock Exchange.—There is no exemption from the antitrust 
laws provided for directly or by implication in the Securities Exchange Act of 1934, par- 
ticularly as respects the activities of an exchange in connection with the over-the-counter 
market transactions of its members. Nor is it part of an exempt regulated industry system, 
and the provisions which require the rules and regulations of an exchange to be filed 
with the Securities Exchange Commission (and meet minimum standards) do not super- 
sede the antitrust laws, so far as liability of the exchange for its actions is concerned. 
A non-member aggrieved by action of the exchange would have no redress before the 
SEC and, if an antitrust exemption were granted, would also be without relief in the 
courts. 


See Combinations and Conspiracies, Vol. 1, J 2039. 


Combinations—Stock Exchange and Members—Restrictions Affecting Over-the- 
Counter Transactions.—When members of a stock exchange bind themselves to act in 
conformity with directions issued by the exchange, they become members of a “combina- 
tion” within the meaning of the Sherman Act, and if, acting in accordance with instructions 
from the exchange, they refuse to deal with a specified person, depriving him of the 
opportunity to do business with members of the exchange upon the same terms and condi- 
tions as others in the over-the-counter and municipal securities markets, there is a con- 
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Silver v. N. Y. Stock Exchange 
certed refusal to deal which is a per se violation of Sec. 1 of the Sherman Act. It is not 
necessary that al] business between the members and the specified party be barred, to 
have a violation, and it is immaterial whether the exchange’s action was reasonable or 
justified. It is the group action which is prohibited by the law. 


See Combinations and Conspiracies, Vol. 1, { 2005.785. 


Private Enforcement—Injury to Business—Withdrawal of Private Wire, and Tele- 
meter Connections Between Securities Firms.—Withdrawal of private wire and telemeter 
connections between the plaintiff and other over-the-counter and municipal securities 
dealers “could not fail to injure the plaintiffs’ business.” Plaintiffs therefore being injured 
in their business, they were entitled to partial summary judgment of liability and a 
permanent injunction against the stock exchange which directed its members to withdraw 
such communications connections, 


See Private Enforcement and Procedure, Vol. 2, { 9009,.275. 


Private Enforcement—Summary Judgment—Stock Exchange Action as Concerted 
Refusal to Deal—Withdrawal of Ticker Service——The court refused to enter partial sum- 
mary judgment as to whether a stock exchange’s withdrawal of stock ticker service from 
the plaintiff’s securities business was. a concerted refusal to deal, violating Sherman Act 
Sec. 1, because of its status as an unincorporated association, whether its proprietary 
rights in the ticker service made the single trader doctrine applicable as a defense, or 
whether the withdrawal of the service involved a use of the association’s monopoly power 
to give undue competitive advantage to its members, All these required further explora- 
tion of factual background concerning the exchange, its organization and activities, and 


the economic effects of its action. 


See Private Enforcement and Procedure, Vol. 2, { 9013.725. 


For the plaintiffs: Dickstein, Shapiro & Galligan, New York, N. Y., and Goldberg, 
Fonville, Gump & Strauss, Dallas, Texas, with David I. Shapiro, Washington, D. C., 


of Counsel. 


For the defendant: Milbank, Tweed, Hope & Hadley, New York, N. Y., with A. Don- 
ald MacKinnon, Samuel L. Rosenberry, and Edward J. Reilly, Jr., of Counsel. 


Opinion 

Bryan, District Judge [/n full text]: Mu- 
nicipal Securities Company is a sole propri- 
etorship owned by plaintiff Harold Silver, 
engaged in the securities business, almost 
entirely in municipal bond transactions. 
Plaintiff, Municipal Securities Company, 
Inc. is a corporation organized under the 
laws of the State of Texas, also engaged in 
the securities business, principally in the 
over-the-counter securities market. 


Defendant, New York Stock Exchange, 
is a New York unincorporated association 
with an authorized membership of 1375. The 
exchange provides facilities for its members 
and their firms to trade in corporate securi- 
ties listed by it. While the actual trading 
takes place on the floor of the exchange in 
New York, its members do business on a 
nationwide scale. It is the largest and most 
important of the national stock exchanges. 
The exchange has its principal offices and 
trading facilities at 11 Wall Street in the 
City of New York. 
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This suit arises out of the actions of the 
exchange in directing a number of its mem- 
ber firms to discontinue private wire and 
telemeter connections with the plaintiffs and 
in refusing to continue to furnish plaintiff 
Municipal, Inc. with its continuous stock 
ticker quotation service. 


[Summary of Claims] 


The complaint states three separate claims. 
The first is laid under Sections 4 and 16 
of the Clayton Act, 15 U. S. C. §§15 and 
26, and alleges in substance a conspiracy 
between the defendant Exchange and var- 
ious of its member firms, named as co- 
conspirators but not as parties, to deprive 
the plaintiffs of their private wire and tele- 
meter connections with such member firms 
and of the stock ticker service, all to plain- 
tiffs’ substantial competitive disadvantage 
and in violation of the Sherman Act, 15 
US aCesilachase: 


The second and third claims sound in 
tort and allege that the exchange tortiously 
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induced its members to breach contracts for 
wire connections with plaintiffs and caused 
plaintiffs intentional and wrongful harm 
without reasonable cause. 


We are concerned here only with the first 
claim under the anti-trust laws. Plaintiffs 
have moved for partial summary judgment 
on the first claim under Rule 56(a) and (c), 
F. R. C. P., and for such further relief as 
may be appropriate. Plaintiff Municipal has 
also moved for preliminary injunctive relief 
under Section 16 of the Clayton Act. 

The motions are before me on volumi- 
nous affidavits submitted by both sides and 
a volume of supplementary material. 

Jurisdiction over the first claim is based 
esti (SOR Sy Oa Ss 

On May 19, 1961 I filed a memotandum 
stating without opinion my holdings on 
these motions. This is my opinion. 


Facts 


There is no genuine dispute as to the 
following facts: 

In 1955 plaintiff Harold Silver commenced 
business as a broker/dealer in securities in 
Dallas, Texas. The business consisted al- 
most entirely of transactions in municipal 
bonds. It was conducted under the name 
of Municipal Securities Company (Munici- 
pal). Municipal also had branch offices in 
Lubbock, San Antonio, Longview and Ama- 
rillo, Texas. 

In 1958 Silver organized Municipal Se- 
curities Company, Inc. (Municipal, Inc.) to 
engage in transactions in corporate securi- 
ties. Its principal business was in the over- 
the-counter securities market. 

By February 1959 Municipal had sixteen 
employees and in 1958 had done a gross 
volume of transactions of $54,607,000. Mu- 
nicipal, Inc. had seven employees and for 
the seven months prior to February 1959 
its volume of trading in over-the-counter 
securities was $6,850,000. 

Both plaintiffs were licensed as securities 
dealers under the laws of Texas. They were 
also registered with the Securities and Ex- 
change Commission as broker/dealers and 
both are members in good standing of the 
National Association of Security Dealers. 
They are not members of the New York 
Stock Exchange. 

The 1375 authorized memberships in the 
New York Stock Exchange (the Exchange) 
are held by individuals. There are also a 
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large number of member firms, member 
corporations and allied members. 


Member firms are partnerships transact- 
ing business as brokers or dealers in securi- 
ties, at least one of whose general partners 
is a member of the exchange. Member cor- 
porations are corporations engaged in the 
securities business which have one or more 
directors who are members of the exchange. 
The exchange also has an allied member- 
ship consisting of general partners in mem- 
ber firms or owners of voting stock in 
member corporations. 


The exchange lists select corporate secur- 
ities which include those of many of the 
country’s largest and most important cor- 
porations. It provides a quality market for 
its members to execute orders for the pur- 
chase and sale of securities so listed for 
their own accounts and for the accounts 
of customers. The exchange also lists a 
few select municipal bonds. 


[Trading Procedures] 


The market price for a listed security is 
established by auction on the floor of the 
exchange. Market prices are in a constant 
state of flux, many of them rapidly chang- 
ing from moment to moment. The market 
is extremely sensitive to variations in price, 
even slight fluctuations causing spurts of 
buying and selling. 

The prices of securities listed by the ex- 
change and traded in on its floor are sup- 
plied by continuous stock quotation service 
which goes by ticker to member firms, to 
many non-member broker/dealers and to 
various other places where such quotations 
are of interest. The ticker provides up to 
the minute quotations of the prices at which 
listed securities are being currently traded 
on the floor of the exchange. The service 
is carried over the facilities of the Western 
Union Telegraph Company and is for pur- 
poses of information only. 


A large number of securities are not listed 
either on the New York Stock Exchange 
or on the other national exchanges. These 
securities are dealt in on the so-called over- 
the-counter market and are known as over-the- 
counter securities. The market price for 
over-the-counter securities is established by 
traders at their desks in the numerous firms 
dealing in securities throughout the country. 
Such traders are in constant communication 
with their counterparts in other firms seek- 
ing buyers or sellers in particular securities 
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at the best price available. There is no 
central trading place for over-the-counter 
securities. The market in them is estab- 
lished by the offers to buy and sell which 
are communicated between traders. Thus 
the supply and demand of the over-the- 
counter market establishes the going bid 
and asked prices for any particular secur- 
ity at any particular moment of the trading 
day. 
{Communication Facilities} 


Extensive communication networks. facil- 
itate trading in securities. The principal 
medium which firms engaged in the securi- 
ties business use to communicate with one 
another is the private wire connection. This 
is a direct telephone wire over which traders 
may instantly communicate with one an- 
other to exchange information and transact 
business. A trader in one firm can establish 
contact with a trader in another simply by 
flipping a switch. 

Depending on the number of wire con- 
nections a firm may have, a single trader 
in over-the-counter securities can, by using 
different switches on a board before him, 
make offers to buy or sell and obtain offers 
from a variety of other firms within a mat- 
ter of seconds. These are direct circuits 
and no dialing or waiting is necessary. Thus 
traders have the ease and speed of imme- 
diate and direct communication. Similar 
communication is also carried on by direct 
telemeter or teletype and, in addition, some 
business is transacted by the more usual 
means of business communication. 


While many dealers in over-the-counter 
securities are not members of the exchange 
many of the member firms and corporations, 
including those involved here, do an exten- 
sive business in over-the-counter securities 
and in unlisted municipal bonds. Private 
wire connections between over-the-counter 
securities dealers, who are not members of 
the exchange, and member firms, facilitate 
transactions between them in unlisted se- 
curities and municipals, and also provide 
facilities by which customers of non-member 
firms who desire to purchase or sell listed 
securities can have their orders transmitted 
to member firms for rapid execution. 

In September 1956 direct private wires 
were installed between the offices of Munici- 
pal and the municipal bond departments in 
the Dallas offices of Merrill Lynch, Pierce, 
Fenner & Beane, and Rauscher, Pierce & 
Company, who were members of the New 
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York Stock Exchange. In May 1958 a 
direct private wire was installed between 
Municipal and Dallas Union Securities Com- 
pany, which at a later date became a mem- 
ber of the exchange. 


The cost of these wire connections with 
Rauscher, Pierce and Dallas Union was 
charged to Municipal by Southwestern Bell 
Telephone Company at $5 and $6 per 
month respectively. 


In June 1958 Municipal, Inc. applied to 
the exchange for the approval of private 
wire connections with the Dallas offices of 
the following member firms of the ex- 
change: Rauscher, Pierce & Company; 
Dallas, Rupe & Son; Eppler, Guerin & 
Turner; Merrill Lynch, Pierce, Fenner & 
Smith; Sanders & Co.; Harris Upham & 
Co.; Goodbody & Co.; E. F. Hutton & Co.; 
Schneider, Bernet & Hickman. Each of 
these firms, except Merrill Lynch, Pierce, 
Fenner & Smith, also requested permission 
from the exchange to install such private 
wire connections. Between June and August 
of 1958 the exchange granted temporary 
approval for the installation of connections 
with all nine firms. Direct private wires 
were then installed at no cost to Municipal, 
Inc., the installation and service costs being 
borne by the member firms with whom the 
connections were maintained. A private wire 
connection was also installed with Dallas 
Union Securities Company. 


In June 1958 Municipal, Inc. applied to 
the exchange for the installation of its stock 
ticker service. The exchange granted tem- 
porary approval and the ticker service was 
installed in July 1958. Municipal, Inc. was 
billed monthly by the exchange for this 
service. 


In October 1958 Municipal, Inc. made 
arrangements with Straus, Blosser & Mc- 
Dowell, a member firm of the exchange, for 
a direct Western Union telemeter.connec- 
tion with Straus, Blosser’s New York office. 
This connection received temporary appro- 
val by the exchange and was installed by 
Straus, Blosser at its own cost. 


The connection was used by both firms 
for obtaining quotations and transacting 
business in both over-the-counter and listed 
securities. Municipal, Inc. guaranteed a 
minimum of $1,000 a month in commissions 
on listed securities business to Straus, Blos- 
ser, The business in listed securities placed 
with Straus, Blosser was handled by Mu- 
nicipal, Inc. as an accommodation for its 
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own customers and all commissions earned 
went entirely to the Straus firm. 

The other member firms with whom 
plaintiffs maintained private wire connec- 
tions also received the entire commissions 
on all orders for listed securities placed 
through them. 


Thus, as of February 1959, plaintiffs had 
had for some time the following means of 
direct communication with various member 
firms of the Exchange: Municipal had three 
private wire connections with the municipal 
bond departments of member firms; Munic- 
ipal, Inc, had ten private wire connections 
with the corporate securities depattments 
of miember firms, and a direct Western 
Union telemeter connection with Straus, 
Blosser in New York. Municipal, Inc. 
also had the Exchange’s stock ticker service. 


[Cancellation of Ticker and Direct 
Wire Services] 


On February 12, 1959, without any notice 
whatsoever to either of the plaintiffs, the 
Exchange sent duplicate letters to eight of 
the ten member firms having direct wire 
connections with them and to Straus, Blos- 
ser with whom Municipal, Inc. had its pri- 
vate telemeter connection. The letters 
advised that temporary approval for such 
connections had been withdrawn and di- 
rected that such connections be discon- 
tinued at once. Merrill Lynch was advised 
to the same effect by telephone, and Dallas 
Union Securities Company received the 
same advice by mail on February 24, 1959. 
By March 2, 1959 each of the member firms 
had complied with this directive and had 
severed all private wire and telemeter con- 
nections with the plaintiffs. 

On February 13, 1959 the Exchange noti- 
fied Municipal, Inc. that its application for 
stock ticker service had been disapproved 
and that the temporary approval previously 
granted was withdrawn. Western Union 
Telegraph Company was directed to dis- 
continue the service as of February 18, 1959 
and did so. 


The action of the Exchange requiring the 
discontinuance of plaintiffs’ wire and tele- 
meter connections with its member firms 
and the withdrawal of the ticker service, 
was taken pursuant to Article III, §6, of 
its constitution, and its Rules 355, 356 and 
358. Article III, §6 of the constitution 
provides in substance that the Board of 
Governors of the Exchange has the power to 
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approve or disapprove any application for 
ticker service to a nonmember and any wire 
connections between any office of any mem- 
ber firm or member corporation and any 
non-member, and may require the discon- 
tinuance of any such service or connections. 
Rules 355 and 356, administered by the 
Exchange’s department of member firms, 
provide that no wire connections shall be 
established by member firms without the 
prior consent of the Exchange and on a 
form prescribed by it. They require that 
information concerning such afrangements 
be furnished periodically by member firms 
and provide that the Exchange may direct 
at any time that any means of communica- 
tion which has a terminus in the office of 
member firms be discontinued. Rule 358 
provides for applications by non-members 
for ticker service. 

On their face the constitution and rules 
purport to confer upon the Exchange an 
absolute power to approve or disapprove all 
wire connections and ticker service with 
non-member firms and to require that such 
connections and services be discontinued in 
its absolute and uncontrolled discretion. 


[Reason for Cancellations] 


The Exchange gave,no explanation for 
the action which it had taken to either the 
plaintiffs or to any of its member firms. 
Silver learned of what had occurred through 
a telephone call from Straus, Blosser on 
the morning of February 13. He immedi- 
ately telephoned the Exchange for an ex- 
planation. He talked to Platow, the assistant 
manager of the Exchange’s department of 
member firms, who told him in substance 
that the Exchange did not give reasons for 
disapproval or withdrawal of wire and 
ticker connections. 


On February 16 Silver came to New York 
and talked to Walter Coleman of the de- 
partment of member firms, who informed 
him that it was the firmly established policy 
of the Exchange not to give reasons or ex- 
planations for its disapproval of applica- 
tions or its directives requiring the withdrawal 
of private wire connections and stock ticker 
service. This was the attitude of the Ex- 
change throughout. All efforts by Silver to 
obtain reasons or explanations from the 
Exchange or an opportunity to meet any 
charges which had been made against him 
were met with categorical refusal. Efforts 
on his behalf by various of the member 
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firms affected to obtain similar information 
were also unavailing. 


On February 26, 1959 Silver wrote to 
Keith Funston and Edward Werle, respec- 
tively president and chairman of the Board 
of Governors of the Exchange, stating: 


“Y feel that it is most imperative that 
I be advised of the reasons for the dis- 
continuance of our wires and stock ticker 
service in order that we may have the 
opportunity to set forth our petition. 

“I appeal to your sense of justice and 
ask for the following: (1) Temporary 
reinstatement of the services, (2) that we 
be advised of the reasons for the action of 
the New York Stock Exchange, and (3) 
that we be given an opportunity to 
answer any charges and present what- 
evér information you may require.” 


Six days later, on March 4, Funston replied: 


“Dear Mr. Silver: 


“Thank you for writing to me about 
your problem. 


“While I can understand your position 
in wanting to know specific reasons for 
the recent action taken by the Exchange 
in connection with private wire and ticker 
service to your organization, I am sure 
you can also understand our position in 
declining to furnish such details. 


“Before taking any such action, the 
Exchange always makes a very careful 
and very thorough investigation. 


“I have personally reviewed the scope 
and results of such investigation in this 
case, and feel that the Exchange acted 
properly. 

Sincerely, 
G. Keith Funston” 


On March 9, 1959 Werle wrote Silver to 
the same general effect. 
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At Silver’s request various of the member 
firms with whom plaintiffs had had con- 
nections, other securities dealers, Dallas 
banks and leading New York banks, wrote 
to the Exchange stating in substance that 
their business dealings with plaintiffs had 
been entirely satisfactory, that plaintiffs had 
an excellent reputation, and were considered 
to be responsible, of integrity and of good 
financial standing.’ The position of the Ex- 
change remained unchanged. 


Plaintiffs then brought this action. 


The positions of the parties 


On their motions for partial summary 
judgment plaintiffs contend that there is no 
genuine issue of material fact as to the lia- 
bility of the Exchange on their claims under 
the anti-trust laws and that as a matter of 
law they are entitled to judgment on all 
issues raised by that claim except those as 
to the damages to which they may be en- 
titled. They seek a final determination that 
the defendant is liable to them under Section 
4 of the Clayton Act” for such treble dam- 
ages arising out of the acts complained 
of as they may be able to establish on a 
trial and that they are also entitled to a 
permanent injunction under Section 16 of 
the Clayton Act* enjoining the Exchange 
from interfering with the maintenance and 
operation of their private wire connections 
with member firms and from refusing to fur- 
nish Municipal, Inc. with the stock ticker 
service. 


In essence, plaintiffs contend (1) that the 
conduct of the Exchange and its members 
in denying them private wire and telemeter 
connections constitutes a concerted refusal 


1The following letter from The Chase Man- 
hattan Bank, dated March 19, 1959, is repre- 
sentative of letters sent to the Exchange: 

“New York Stock Exchange 

11 Wall Street 

New York 5, New York 

“Dear Sirs: 

“Tt is our pleasure to write to you in behalf 
of the Municipal Securities Company of Dallas, 
Texas. While this firm is not a depositor of 
ours, it has been well and favorably known to 
us for some time. 

“Our Bond Department has had transactions 
with the Municipal Securities Company in the 
form of municipal underwriting, syndicate and 
dealing operations which were always handled 
in an exemplary manner by the subject. Several 
of the principals are personally known to us 
and are considered to be men of ability and 
integrity. 

“In short, we have a high regard for both the 
firm and its management, and are pleased to 
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commend them to you as proper and responsible 
parties with which to have business dealings. 
Yours very truly, 
s/ John C. Senholzi 
John C. Senholzi 
Assistant Vice President’”’ 

215 U.S. C. § 15: ‘Suits by persons injured; 
amount of recovery. 

“‘Any person who shall be injured in his busi- 
hess or property by reason of anything for- 
bidden in the antitrust laws may sue therefor in 
any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.’’ 

$15 U. S. C. § 26: ‘“‘Injunctive relief for pri- 
vate parties; exception 

“Any person, firm, corporation, or association 
shall be entitled to sue for and have injunctive 
relief, in any court of the United States having 
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to deal with them and is thus a per se 
violation of Section 1 of the Sherman Act;* 
and (2) that the discontinuance of the stock 
ticker service is a per se violation of Section 
2 of the Sherman Act® since it constitutes 
a misuse of monopoly power which gained 
a competitive advantage for Exchange mem- 
bers over the plaintiffs in the over-the- 
counter securities market, and that it is 
also a concerted refusal to deal under 
Section 1. 


The plaintiffs say that their private wire 
connections are the principal means by 
which: over-the-counter trading is accom- 
plished and information on prices and trans- 
actions is obtained, and that the stock ticker 
service is the only practicable method by 
which they and their customers can be kept 
informed of the current prices and volume 
on the floor of the Exchange, They say 
that both their wire connections and the 
ticker service are facilities which are neces- 
sary in order to permit them to compete 
effectively as securities dealers in their re- 
spective fields. They contend that the with- 
drawal of these connections and services 
placed them at a substantial competitive 
disadvantage vis-a-vis other security dealers, 
including member firms of the Exchange, 
and resulted in a serious loss of business. 
They also claim that as a direct consequence 
of what was done by the Exchange they 
were forced to expend monies in attempt- 
ing to obtain substitute means of communi- 
cation for those which were discontinued. 


[Exemption Claim] 


The Exchange denies any illegal conduct. 
It claims that as a National Stock Exchange 
it is a regulated industry under the Securi- 
ties Exchange Act of 1934, 15 U. S. C. 
§ 78(a), et seqg., and that it is exempt from 
the anti-trust laws to the extent it is so 
regulated. The constitution and rules of 
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the Exchange were required to be and 
were filed with the Securities Exchange 
Commission at the time the Exchange regis- 
tered with that body under the 1934 Act. 
Similar action was required and taken as to 
any rules subsequently adopted. (15 U. S. C. 
§ 78(f).) 

The Exchange urges that the acts of 
which the plaintiffs complain were done 
pursuant to its constitution and rules as 
duly filed with the Commission and that 
therefore they are outside the scope and 
operation of the anti-trust laws. 


The Exchange contends further that even 
if the acts complained of are not exempt 
from the anti-trust laws there has not been 
a concerted refusal to deal in violation of 
such laws under the facts and circum- 
stances of this case. 


Finally, the Exchange asserts that under 
no circumstances can its conduct here be 
viewed as a per se violation of the Sherman 
Act. It contends that its conduct must be 
viewed in the light of the rule of reason and 
was reasonable within the meaning of that 
rule. 

It was not until after suit was com- 
menced that plaintiffs were able to obtain 
any information as to the reasons for the 
action taken by the Exchange. During the 
course of the rather extensive discovery 
proceedings conducted prior to making the 
present motions some idea of these reasons 
began to emerge. However, even then the 
basis on which the Exchange purported to 
have acted was not fully disclosed. 


[Claim of Justification] 

On this motion the Exchange states the 
following to be the reasons for the action 
which it took: 

1. Investigation by the Exchange had 
disclosed certain matters derogatory to the 


jurisdiction over the parties, against threatened 
loss or damage by a violation of the antitrust 
laws, including sections 13, 14, 18, and 19 of 
this title, when and under the same conditions 
and principles as injunctive relief against 
threatened conduct that will cause loss or dam- 
age is granted by courts of equity, under the 
rules governing such proceedings, and upon the 
execution of proper bond against damages for 
an injunction improvidently granted and a show- 
ing that the danger of irreparable loss or dam- 
age is immediate, a preliminary injunction may 
isstte eter ees 

415 U.S.C. 81: “Trusts, etc., in restraint of 
trade illegal; exception of resale price agree- 
ments; penalty 
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“very contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal: 
* a PEE 

O15 US. Cr $2: 
demeanor; penalty 

“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, * * *.” 


“Monopolizing trade a mis- 
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Silvers upon which the Exchange relied but 
which it asserted to be confidential and 
refused to reveal. The Exchange has taken 
th position that it would-not disclose such 
material unless so directed by the court or 
unless the plaintiffs were willing to execute 
releases undertaking not to sue the Ex- 
change, its investigating agencies or its 
sources of information for libel or slander. 

During the course of the argument of this 
motion before me counsel for the Exchange 
requested the court to receive in camera the 
“confidential” material relating to its inves- 
tigation which he said contained “scurrilous 
matter with respect to the Silvers”, without 
disclosing it to the plaintiffs. I refused to 
receive the material on such a basis and 
advised counsel that it was entirely up to the 
Exchange whether the material was submit- 
ted or not but that the material would not 
be received unless it was disclosed to the 
plaintiffs and the plaintiffs given an oppor- 
tunity to answer it. Defendant’s counsel 
was given time to consider further whether 
such material would be submitted. It has 
not been submitted and neither the court 
nor the plaintiffs know what it is claimed to 
contain, 

2. In 1955 the Silvers had commenced to 
sell certain shares of the U. S. Hoffman 
Machinery Corporation, some two months 
after acquiring them. When the shares were 
acquired the Silvers had stated in writing 
that they had “no present intention” of 
selling them. 

3. In the application of Municipal, Inc. 
for approval of private wire connections and 
stock ticker service which required a listing 
of all of Silver’s corporate connections for 
a ten year period, a long list of such connec- 
tions which he submitted failed to mention 
two corporations with which he had been 
connected, 


4. In 1953, some six years before the 
wire services were discontinued, the De- 
partment of Defense had suspended the 
security clearance of Intercontinental Manu- 
facturing Co., Inc. of which Silver and his 
wife, who was secretary-treasurer of Mu- 
nicipal, Inc., had been officers, directors 
and substantial stockholders, and also the 
clearances of the Silvers individually. This 
action was taken under the now defunct 
Industrial Personnel Security Program. See 
Greene v. McElroy, 360 U. S. 474. 


The Exchange denies that its conduct 
placed plaintiffs at any substantial com- 


| 70,053 


Court Decisions 
Silver v. N. Y. Stock Exchange 


tinuance of the stock ticker. 


Number 186—180 
6-24-61 


petitive disadvantage or caused them any 
monetary loss. 

There are two distinct aspects of the con- 
troversy presented on these motions, though 
the complaint combines both aspects in a 
single claim. Each aspect constitutes a 
separate and distinct claim for relief based 
on two separate and distinct alleged anti- 
trust violations. 

These two aspects concern, first, the 
withdrawal of the private wire and tele- 
meter connections, and second, the discon- 
Each will be 
considered as a separate claim for relief 
and separately treated on the merits. 


i 


The private wire and telemeter connections. 
A. The claimed exemption from the 
anti-trust laws 


The initial question presented for decision 
is whether or not, as the Exchange claims, 
it is exempt from the anti-trust laws by 
reason of the provisions of the Securities 
Exchange Act of 1934, and, if so, whether 
such exemption applies to the facts in the 
case at bar. 


The Exchange does not claim that there 
is an express exemption in the statute itself, 
and there is none. It concedes that there is 
no implied over-all blanket exemption. It 
urges, however, that it is impliedly exempt 
from the anti-trust laws to the extent that 
it has been charged with duties and obli- 
gations by the Act. It argues that every- 
thing which the plaintiffs complain of here 
was done in pursuance of duties and obliga- 
tions placed upon it by the Act, and that 
therefore it is not liable under the anti- 
trust laws for any of the acts complained 
of. In my view this position is not tenable. 


[Statutory Provisions] 


Section 5 of the Securities Exchange Act, 
15 U. S. C. §78(e), makes it unlawful to 
use the mails or any instrumentality of 
interstate commerce to effect or report any 
transaction in a security through the facili- 
ties of an exchange which has not regis- 
tered with the Securities and Exchange 
Commission in compliance with Section 6 
of the Act. Section 6 provides for the regis- 
tration of a national securities exchange by 
the filing of a registration statement pre- 
scribed by the SEC and accompanied by: 
(1) an agreement to comply, and to enforce 
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compliance by its members, with the provi- 
sions of the Act and rules and the regulations 
made thereunder; (2) data and information 
on organization, rules of procedure and 
membership; (3) “Copies of its Constitution 
* * * and of its existing bylaws or rules 
or instruments * * *; and (4) An agree- 
ment to furnish to the Commission copies 
of any amendments to the rules of the 
exchange forthwith upon their adoption.” 
Subsection (b) of Section 6 provides: 


“No registration shall be granted or 
remain in force unless the rules of the 
exchange include provision for the ex- 
pulsion, suspension, or disciplining of a 
member for conduct or proceeding incon- 
sistent with just and equitable principles 
of trade, and declare that the willful vio- 
lation of any provisions of this title or 
any rule or regulation thereunder shall 
be considered conduct or proceeding in- 
consistent with just and equitable prin- 
ciples of trade.” 


In substance, the purpose of the Secu- 
rities Exchange Act of 1934 as expressed 
in Section 2 of the statute was to protect 
the investing public as well as the national 
economy and the national financial system 
from the injurious effects of manipulative 
and dishonest practices in the purchase and 
sale of securities. 


[Congressional Intent] 


A principal concern of Congress was the 
practices on the national stock exchanges 
which had been subject to searching con- 
gressional investigation. The report of the 
Senate Committee which accompanied this 
legislation to the floor states the basis upon 
which Congress concluded that regulation 
of the Exchanges was necessary. S. Rep. 
No. 792, 73d Cong., 2d Sess. (1934). The 
report says (pp. 4-5): 


“Stock exchanges have hitherto re- 
sisted proposals for their regulation by 
any governmental agency, on the ground 
that they are sufficiently able to regulate 
themselves to afford protection to in- 
vestors. 

* * * 

“The contention of stock exchange au- 
thorities that internal regulation obviates 
the need for governmental control seems 
unsound for several reasons. In the first 
place, however, zealously exchange au- 
thorities may supervise the business con- 
duct of their members, the interests with 
which they are connected frequently con- 
flict with the public interest. Secondly, 
the securities exchanges have broadened 
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the scope of their activities to the point 
where they are no longer isolated institu- 
tions, but have become such an im- 
portant element in the credit structure of 
the country that regulation, to be effec- 
tive, must be integrated with the protec- 
tion of our entire financial system and 
the national economy. Thirdly, the con- 
trol exercised by stock exchange authorities 
is admittedly limited to their own mem- 
bers, and they are unable to cope with 
those practices of nonmembers which 
they deplore but cannot prevent. Fourthly, 
the attitude of exchange authorities toward 
the nature and scope of the regula- 
tion required appears to be sharply at 
variance. with the modern conception of 
the extent to which the public welfare 
must be guarded in financial matters. 
Their adherence to the view that manipu- 
lation, pool activities, and the creation of 
illusory ‘price mirages’ are proper and 
legitimate, except where certain technical 
violations of their rules are involved, is 
inconsistent with the type of regulation 
the public interest demands... 

“The manipulation of the so-called ‘re- 
peal stocks’ on the New York Stock 
Exchange during the summer of 1933 
illustrates the ineffectiveness of self- 
regulation * * *, The inability of the 
stock exchange authorities even to dis- 
cover the flagrant abuses unearthed by 
the committee indicates that a Federal 
regulatory body could deal with such 
practices more effectively than the ex- 
changes themselves.” 

It is thus plain that Congress had no 
intention of entrusting the national ex- 
changes, which themselves required regu- 
lation, with general regulatory control over 
all phases of the securities business, What 
the exchanges were required to do was to 
provide machinery by which to ensure that 
the listed securities business which they 
conducted and the conduct of their mem- 
bership was in accordance with law and 
not inconsistent with just and equitable 
principles of trade. Such duties and obli- 
gations as were placed upon national ex- 
changes by the statute are limited in scope 
and are confined to this subject matter 
only. 

Congress contemplated and provided for 
the regulation of the securities business by 
the Securities and Exchange Commission 
which was set up for that specific purpose 
and not by private parties. 

Indeed, that is the whole scheme of the 
statute. The securities business is plainly 
not confined to the trading of securities on 
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the floor of a particular national stock ex- 
change, or, indeed, of national stock ex- 
changes generally. It includes the extensive 
over-the-counter securities market, the whole 
underwriting and new issue field, and the 
purchases and sales of listed and unlisted 
securities other than on the floor of an 
exchange or over-the-counter. 


Such regulatory power as Congress has 
chosen to assert over this broad field has 
been vested in the Securities and Exchange 
Commission which is charged with the bur- 
den of such regulation. 


[Regulation of Over-the-Counter Dealers] 


It is true that there was relatively little 
in the 1934 Act relating to the over-the- 
counter market except in terms of gener- 
ality. However, the 1938 amendment to the 
Securities Exchange Act, 15 U. S. C. § 780-3, 
gave the Commission broadly extended 
powers and functions in this area. The 
House Committee report to accompany this 
legislation indicates that the 1934 Act did 
not give exchanges any control over the 
over-the-counter securities business but 
limited them to their own area of the secu- 
rities business. H. Rep. No. 2307, 75th 
Cong., 3d Sess. (1938). The report states 


(p. 5): 


“In the Securities Exchange Act of 
1934 * * * the over-the-counter markets 
were dealt with, in brief outline, in a 
single section. The brevity and generality 
of this treatment arose from a realistic 
recognition of the great difficulties of 
working out in any detail a suitable plan 
of regulation at that time, in view of the 
fact that so little was then known con- 
cerning these markets. But, though the 
Congress did not at that time have before 
it a sufficient record of regulation, it 
clearly set forth the objectives of and the 
standards for such regulation. Section 15, 
in its original form, expressly contem- 
plated the adoption by the Securities and 
Exchange Commission of rules and regu- 
lations concerning the over-the-counter 
markets ‘necessary or appropriate in the 
public interest * * * to insure investors 
protection comparable to that provided 
by and under authority of this title in the 
case of national securities exchanges’. To 
that end, the Commission was authorized 
to adopt rules and regulations providing 
‘for the regulation of all transactions by 
brokers and dealers on any such market, 
for the registration with the Commission 
of dealer[s] and/or brokers making or 
creating such a market, and for the regis- 
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tration of the securities for which they 
make or create a market.’ ” 


The 1938 Act provides mechanisms of 
regulation of over-the-counter broker/dealers 
in that area of the securities business. It 
permits registration with the SEC of as- 
sociations of broker/dealers. To obtain 
registration rules must be submitted to the 
SEC designed to prevent fraudulent and 
manipulative practices and promote just and 
equitable principles of trade. Such rules 
must also provide that ‘members shall be 
appropriately disciplined, by expulsion, sus- 
pension, fine, censure, or any other fitting 
penalty, for any violation of its rules”. 


In contrast to the provisions regarding 
national exchanges, proceedings for review 
are available before the SEC for members 
of broker/dealer associations who have been 
disciplined, or aggrieved persons who are 
refused membership. The orders of the 
SEC entered after such proceedings are 
subject to review by the courts under Sec- 
tion 25(a) of the Securities Exchange Act 
of 1934, 15 U. S. C. § 78y. See, e. g., R. H. 
Johnson & Co. v. Securities and Exchange 
Commission, 2 Cir., 198 F. 2d 690, cert. den. 
344 U.S. 855. 


[Absence of Implied Exemption} 


Moreover, in the 1938 amendment Con- 
gress expressly provided that in the event 
of conflict between any provision of the 
1938 Act and any other provision of law, 
the provisions of the 1938 Act should pre- 
wail) (1550, S.- C38'786-3().)) this sor 
course, includes the anti-trust laws. 


This again is in contrast to the provi- 
sions of the 1934 Act dealing with national 
stock exchanges where there is no such 
exemption. As Judge Medina stated with 
respect to the 1933 and 1934 Acts in United 
States vu, Morgan [1953 TrapE Cases 
1.67586]; "0 CSM DION Se los Beesupp. 
621, 697: 


“Do the provisions of the Act of 1933 
and the Act of 1934 (except the Maloney 
Act) amount to an implied exemption in 
whole or in part, from the provisions of 
the Sherman Act? In my opinion they 
do not. Where it was thought desirable 
and necessary to do so the Congress 
made specific provision for such exemp- 
tion, as in Sec. 15A(n) of the Maloney 
Amendment to the 1934 Act, where it was 
thought that the Rules of Fair Practice 
of the NASD might run afoul of the 
Sherman Act. 
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“It must be borne in mind that this 
whole statutory scheme was worked out 
with the greatest care by members of 
the Congress thoroughly aware of anti- 
trust problems, often in close contact 
and cooperation with those who were 
later to administer the intricate phases 
of this well articulated and comprehen- 
sive plan of regulation of the securities 
business, and in possession of the fruits 
of many prolonged and penetrating in- 
vestigations. They intended no exemp- 
tion to the Sherman Act; and it is hardly 
probable that they would inadvertently 
accomplish such a result. * * *.” 


[Exchange as Part of Regulated Industry] 


The Exchange argues that the scheme of 
the Act of 1934 was complete regulation and 
control of all matters relating to securities 
transactions and that as a registered Ex- 
change it is therefore part of a regulated 
industry exempt from the anti-trust laws, at 
least as to all rules filed with the Commis- 
sion. It is under several misconceptions. 


In the first place “[rJegulated industries 
are not fer se exempt from the Sherman 
Act * * *, [I]t is elementary that repeals 
by implication are not favored. Only a 
clear repugnancy between the old law and 
the new results in the former giving way 
and then only pro tanto to the extent of 
the repugnancy”. Georgia v. Pennsylvania 
Railroad Co., 324 U. S. 439, 456-457. See, 
also, United States v. Borden Co., 308 U. S. 
188; Shck Airways v. American Airlines 
[1950-1951 Trape Cases § 62,889], D. C. D. 
N. J., 107 F. Supp. 199; cert. den. 346 U. S. 
806; Report of the Attorney General’s Na- 
tional Comnuttee to Study the Antitrust Laws, 
261-262 (1955). 


As I have pointed out, there is no re- 
pugnancy between the provisions of the Act 
of 1934 and the anti-trust laws in so far as 
any rules, required to be filed by a national 
exchange, attempt to intrude upon the over- 
the-counter securities market. There is not 
the slightest indication of congressional in- 
tent to grant any exemption from the anti- 
trust laws with respect to the acts with 
which we are concerned here. 
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Beyond this, it is plain that this is not a 
closed regulatory system which is a sub- 
stitute for or supersedes the anti-trust laws. 
The SEC does not give affirmative sanction 
to the rules filed by national exchanges. 
Its grant of registration to an exchange 
goes no farther than to indicate that the 
rules filed meet the minimum standards 
required of exchanges by the statute so as 
to insure that its members will comply with 
the provisions of the law and shall not 
conduct themselves in a manner incon- 
sistent with just and equitable principles 
of trade. 


Moreover, and equally important, there 
is no procedure by which a non-member 
aggrieved by action of the Exchange pur- 
portedly taken under its filed rules, may 
resort to administrative proceedings before 
the SEC to redress his grievances or to 
attack the rules themselves, either at the 
time of filing or thereafter. 

The position in which plaintiffs here find 
themselves illustrates this. If the theory of 
the Exchange were correct these plaintiffs 
would not only have no remedy before the 
Commission but would find themselves barred 
from remedy in the courts also on the mere 
say-so of a private association. This is in 
marked contrast to what occurs in a recog- 
nized closed regulatory system. See, ¢.g., 
Shipping Act, 46 U. S. C. § 801, et seq.; 
Interstate Commerce Act, Part I, 49 U.S. C. 
Se etiseq- NaturalnGassAct, 15: U5S..G 
§ 717, et seq. 

Plainly the provisions of the Act requir- 
ing an exchange to file its constitution and 
rules and to register are not a substitute 
for nor do they supersede the anti-trust laws. 


[Application of Antitrust Laws to Over- 
the-Counter Transactions | 


The Exchange also urges that since orders 
and information on listed securities may be 
transmitted over the private wire connec- 
tions with its members, it is entitled for the 
protection of its own business to direct hat 
such connections with plaintiffs be severed 
in its sole discretion.® Assuming for pur- 
poses of argument, and without deciding 
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®It may be noted that the definition of an 
Exchange ‘‘facility’’ in subsection 3(a)(2) of 
the 1934 Act, 15 U. S. C. § 78c(a)(2), does not 
include private wire connections between mem- 
bers and non-members. A ‘‘facility’’ is defined 
as including an exchange’s ‘‘* * * premises, 
tangible or intangible property whether on the 
premises or not, any right to the use of such 
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premises or property or any service thereof for 
the purpose of effecting or reporting a trans- 
action on an exchange (including, among other 
things, any system of communication to or from 
the exchange, by ticker or otherwise, main~- 
tained by or with the consent of the exchange) 
* * *’? Timphasis added. ] 
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the doubtful proposition that actions of the 
Exchange in prohibiting its members from 
using private wire connections with an indi- 
vidual non-member to communicate with 
respect to its listed securities were exempt 
from the anti-trust laws, there is no warrant 
for such an exemption with respect to trans- 
actions or information in over-the-counter 
securities. The Exchange may not extend 
whatever power it may possess over its own 
limited market in the securities which it 
lists to an entirely different phase of the 
securities business without being answerable 
for any restraints of trade which it might 
thus impose. There is nothing in the statute 
to warrant a different result. 


The question we are dealing with here is 
not whether the acts of the Exchange were 
in conformity with its rules but whether 
or not its acts violated the anti-trust laws. 
It is not necessary to determine here whether 
some exemption from the anti-trust laws 
may or may not be impliedly granted to the 
exchange by the provisions of the Act of 
1934 if its acts directly concern the business 
in listed securities carried on on the floor 
of the Exchange. But the question here 
concerns an entirely different phase of the 
securities business, the over-the-counter and 
unlisted municipal markets. The Exchange 
is not remotely authorized or empowered 
by the statute to exercise any powers be- 
yond the scope of its own business in listed 
securities and the ethical conduct of its own 
membership, It is not entitled to regulate 
or control conduct of its members which 
does not concern the listed securities busi- 
ness which the Exchange carries on in 
pursuance of the only purpose for which it 
was established. 


Providing that its members do not in- 
dulge in conduct which is illegal or incon- 
sistent with just and equitable principles of 
trade, an exchange has neither the power 
nor the authority to determine with whom 
its members may or may not deal or to 
direct them to desist from dealing with non- 
member broker/dealers engaged in transac- 
tions in over-the-counter securities and mu- 
nicipals. If it does so it does so at its peril 
and is subject to such appropriate action 
as may be taken under the anti-trust laws. 


B. The claimed anti-trust violations 


Since the acts of the Exchange which are 
the subject of this action are not exempt 


1 70,053 


Court Decisions 
Silver v. N. Y. Stock Exchange 


Number 186—184 
6-24-61 


from the anti-trust laws, the next question 
is whether its acts violated these laws. 


It is by now well settled that a concerted 
refusal to deal—that is to say, joint action 
by two or more persons in refusing to deal 
with another—violates Section 1 of the 
Sherman Act and is illegal per se. Radiant 
Burners v. Peoples Gas Light & Coke Co. 
[1961 Trapve Cases { 69,896], 364 U. S. 656; 
Klor’s v. Broadway-Hale Stores [1959 TRADE 
Cases 69,316], 359 U. S. 207; Fashion 
Originators’ Guild v. Federal Trade Commis- 
sion [1940-1943 TrapE Cases {[ 56,101], 312 
U. S. 457. See, also, Northern Pacific Rail- 
way Co, v. United States [1958 TRADE Cases 
7 68,961], 356 U. S. 1, 5; Ktefer-Stewart 
Co. v. Seagram & Sons [1950-1951 TRADE 
Cases J 62,737], 340 U. S. 211, 214; Umited 
States v. Columbia Steel Co. [1948-1949 
TRADE CASES {[ 62,260], 334 U. S. 495, 522. 


The Exchange asserts that the acts of 
itself and its members in the severance of 
the private wire connections with the plain- 
tiffs are not a concerted refusal to deal as 
that term is used in the cases. 


The Exchange does not dispute that the 
severance of connections was the result of 
joint action between itself and its members. 
It concedes that the discontinuance by 
member firms of private wire connections 
with the plaintiffs was done in accordance 
with defendant’s instructions and was not 
the independent act of each member. 


[Membership Action as a Combination] 


Upon being admitted to membership in 
the Exchange, each member binds itself to 
comply with the directives issued by the 
Exchange pursuant to its constitution and 
rules. Failure to act in conformity with 
such instructions subjects a member to dis- 
ciplinary action and possible expulsion under 
Section 6, Article XIV of the constitution. 
Each of the member firms “by entering 
into this combination” has “surrendered 
himself completely to the control of the 
[Exchange] with respect to the means by 
which he may do business or communicate 
with non-members. Anderson v. Shipowners 
Association, 272 U. S. 359, 362. As was said 
in that case (pp. 364-5): 


“* * * it appears that each shipowner 
and operator in this widespread combina- 
tion has surrendered his freedom of action 
in the matter of employing seamen and 
agreed to abide by the will of the asso- 
ciations. * * *. These shipowners and 
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operators having thus put themselves into 
a situation of restraint upon their freedom 
to carry on interstate and foreign com- 
merce: according to their own choice and 
discretion, it follows * * * that the com- 


mination is in violation of the Anti-Trust 
ct 


The effect of this combination was to bar 
the member firms named as co-conspirators 
from exercising their freedom to carry on 
trade and commerce with these plaintiffs 
according to their own choice and discretion. 
They have placed restraints upon their own 
liberty of action and have foreclosed them- 
selves from exercising their own independ- 
ent business judgment with respect to their 
dealings with these plaintiffs. They are 
limited in such dealings by the dictates of 
the combination which has substituted its 
business will and judgment for their own. 
This is one of the evils at which the Sherman 
Act is directed. Klors v. Broadway-Hale 
Stores, supra; United States v. First National 
Pictures, 282 U. S. 44; Anderson v. Ship- 
owners Association, supra. 


Moreover, the group action which was 
taken resulted in the denial to these plain- 
tiffs of the opportunity to do business with 
the members of the Exchange upon the 
same terms and conditions as others in the 
over-the-counter and municipal securities 
markets in which they were engaged. As 
far as the Exchange, its members and the 
plaintiffs are concerned there was no longer 
a free and untrammeled market. 


[Group Action as Per Se Violation] 


Once it is shown that there was group 
action which produced these effects it is 
unnecessary to go farther. Such a concerted 
refusal to deal is in the forbidden category. 
It is a per se violation of Section 1 of the 
Sherman Act which is designed “to secure 
equality of opportunity and to protect the 
public against evils commonly incident to 
destruction of competition through monopo- 
lies and combinations in restraint of trade”. 
Ramsay Co, v. Associated Bill Posters, 260 
U. S. 501, 512. In its very nature and char- 
acter the action of the group interferes with 
the normal and natural flow of interstate 
commerce and the interplay of free competi- 
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tion therein. Section 1 of the Sherman Act 
forbids all combinations of such a nature. 


It is not necessary to show that the com- 
bination prohibited all dealings between the 
member firms involved and the plaintiffs, as 
the Exchange seems to contend. The effect 
of the Exchange directive to the members 
of the combination was to foreclose them 
from dealing with the plaintiffs by means 
of the private wire connections which were 
a normal means of doing business in over- 
the-counter and unlisted municipal securi- 
ties. The combination operated to deprive 
plaintiffs of a means of doing business which 
was of substantial value to them in the con- 
duct of their business, The very nature of 
the business in which plaintiffs were en- 
gaged makes this abundantly plain. This 
means of doing business was available to 
others who did not fall within the proscrip- 
tion directed against plaintiffs. There were 
numerous other non-member broker/dealers 
in Dallas, and in other parts of the country, 
who maintained such private wire connec- 
tions with member firms and continued to 
use them.’ 


“TT]he fact that an agreement to restrain 
trade does not inhibit competition in all of 
the objects of that trade cannot save it from 
the condemnation of the Sherman Act.” 
Associated Press v. United States [1944-1945 
TRADE CASES { 57,384], 326 U. S. 1, 17. An 
offer to deal only under discriminatory terms 
or conditions is just as violative of the 
Sherman Act and its purposes as a refusal 
to deal altogether. Associated Press v. United 
States, supra; Klor’s v. Broadway-Hale Stores, 
supra; United States v. First National Pic- 
tures, supra. 


[Alternative Means of Communication] 


The Exchange urges its action cannot 
violate the Sherman Act since there are 
other means of communication with its 
member firms which are available to the 
plaintiffs. But the Exchange does not deny 
that the private wire connections are the 
fastest and most direct means of communi- 
cation between traders in a business which 
involves rapidly fluctuating prices and 
where up to the minute information is of 
the essence. It may be that these communi- 


7 This is made abundantly clear by a letter of 
February 16, 1959 from Schneider, Bernet & 
Hickman, Inc., a member corporation, to the 
Exchange seeking clarification of the Exchange’s 
order of discontinuance of the private wire con- 
nection with Municipal, Inc. : 


‘Trade Regulation Reports 


““A direct private wire to the Municipal Secu- 
rities Company, Inc. * * * is operating at 
the present time, as is a private wire to most 
of the other members of the N. A. S. D. in 
Datlas.’”? [Emphasis added.] 
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Silver v. N. Y. Stock Exchange 


cations are not indispensable to the conduct 
of the plaintiffs’ business and that they could 
somehow get along with substitute means 
of communication. But the indispensability 
test has long been rejected as a standard 
of Sherman Act violation. As the court 
said in the Associated Press case, supra, 
at p. 18: 


“The proposed ‘indispensability’ test 
would fly in the face of the language of 
the Sherman Act * * *,. Moreover, it 
would make that law a dead letter in all 
fields of business, a law which Congress 
has consistently maintained to be an es- 
sential safeguard to the kind of private 
competitive business economy this country 
has sought to maintain.” 


The conduct of the Exchange and its 
members cannot be saved by the claim that 
they were acting reasonably under the spe- 
cific circumstances. Nor is it necessary to 
show that the boycott fixed or regulated 
prices or injured the over-the-counter and 
municipal securities markets generally. A 
concerted refusal to deal is deemed to inflict 
public injury of that kind by its very na- 
ture. Klor’s v. Broadway-Hale Stores, supra; 
Fashion Originators’ Guild v. Federal Trade 
Commission, supra. 


[Reasonableness of Exchange Action] 


It matters not whether the methods pur- 
sued by the combination to attain its 
objectives are claimed to be reasonable or 
justifiable under the circumstances or are for 
beneficial purposes. The combination can- 
not escape the proscriptions placed by the 
law upon its conduct by any showing of 
reasonableness or justification. The com- 
bination is per se illegal and the prohibition 
against it is absolute however extenuating 
the conditions may be which gave rise to it. 
As stated in Fashion Originators’ Guild v. 
Federal Trade Commission, supra, at p. 468: 


“TTJhe reasonableness of the methods 
pursued by the combination to accom- 
plish its unlawful object is no more ma- 
terial than would be the reasonableness 
of the prices fixed by unlawful combination.” 


See, also, Anderson v. Shipowners Association, 
supra; Bedford Cut Stone Co. v. Journeymen 
Stone Cutters’ Association, 274 U. S. 37, 47; 
Paramount Famous Lasky Corp. v. United 
States, 282 U. S. 30, 43; Report of the Attor- 
ney General’s National Committee to Study 
the Antitrust Laws 133 (1955); Handler, 
Recent Developments In Antitrust Law: 1958- 
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1959, 59 Col. L. Rev. 843, 862 (1959); Barber, 
Refusals to Deal Under the Federal Antitrust 
Laws, 103 U. Pa. L. Rev. 847, 875 (1955); 
41 Col. L. Rev. 941 (1941). 

The policy of the statute is to leave to 
each trader individually the determination 
as to whether to deal with any particular 
person and to forbid such a determination 
by group action regardless of the reasons 
therefor. As the court said in Fashion Origi- 
nators’ Guild v. Federal Trade Commission, 
supra, (p. 468): 


“I]t was not error to refuse to hear 
the evidence offered * * *. [T]he unlaw- 
ful combination [cannot] be justified upon 
the argument that systematic copying of 
dress designs, is itself tortious, or should 
now be declared so by us. * * *. [E]ven 
if copying were an acknowledged tort 
under the law of every state, that situation 
would not justify petitioners in combining 
together to regulate and restrain inter- 
state commerce in violation of federal law.” 


Thus, the contention of the Exchange that 
this is a case in which a rule of reason must 
be applied under which its conduct could be 
justified, is without merit. There is no room 
here for the application of any rule of rea- 
son for which the Exchange contends since 
the facts establish a concerted refusal to 
deal which is intrinsically unreasonable in 
the light of the purpose and intent of the 
statute. 


[Conclusions as to Justification] 


It may be noted, however, that even if 
the position of the Exchange that this is a 
case for the application of a rule of reason 
were correct the Exchange would not be 
exonerated here. The test which the Ex- 
change seeks to apply is merely whether 
there was justification for its conduct with 
respect to these particular plaintiffs. It 
claims that its actions were based upon 
information showing that Silver, the sole 
proprietor of Municipal, and the president 
and sole stockholder of Municipal, Inc., and 
Mrs. Silver, its secretary-treasurer, were un- 
trustworthy persons of bad repute and 
doubtful character and that its action in 
directing its member firms to discontinue 
the wire connections with the plaintiffs was 
therefore justified. 


The record fails to substantiate these 
charges against the Silvers. 


The Exchange asserts that it obtained 
such information as a result of mvestiga- 
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tions conducted in connection with applica- 
tions of Municipal, Inc. for approval of 
private wire connections and for stock ticker 
service. The information obtained is in four 
different categories: 


1, Certain material claimed to be of a 
‘confidential nature is said to disclose “scur- 
rilous” information concerning Mr. and Mrs. 
Silver. Such material is not in this record. 
All that is before the court is the bare asser- 
tion that the information is “scurrilous”, 
without a single fact to support such very 
serious accusations. Not only have the 
plaintiffs had no opportunity to rebut such 
undisclosed material, neither they nor the 
‘court know what it consists of. 


The Exchange has taken the position that 
it will not make this material available to 
the plaintiffs unless the Silvers are willing 
to execute releases from any liability for 
defamation to the Exchange, its investi- 
gators and its so-called confidential sources, 
or unless the court directs its submission. 
Its offer to submit the material to the court 
im camera without disclosing it to the plain- 
tiffs was refused. As I have previously 
indicated, the Exchange was given ample 
opportunity to place the material in the 
record if it so desired so that the plaintiffs 
might have an opportunity to answer it. 
The Exchange failed to do so. (See supra.) 


All that the court can assume in view of 
the position taken by the Exchange is that 
the material consists of dubious gossip 
emanating from unreliable sources and is 
totally unworthy of credence. 


In so far as this portion of the material 
on which the Exchange relies to justify its 
conduct is concerned, the position which it 
has taken, far from demonstrating that it 
had a reasonable basis for its action, indi- 
cates the contrary. 


2. The Exchange claims that the Silvers 
disposed of certain shares of U. S. Hoffman 
Machinery Corporation stock in 1955 after 
they had executed an agreement when they 
acquired the stock that it was their present 
intention to hold it for investment purposes 
and not to dispose of it. There is no merit 
to the claim that these facts indicate that the 
Silvers were untrustworthy. The SEC was 
fully apprised of these transactions and 
acquiesced in the sale without the need for 
a registration certificate. The material that 
was submitted to the SEC in justification 
of the sale, which is uncontroverted by the 
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Exchange, demonstrates that the Silvers did 
not act in bad faith either in the statements 
made at the time of acquisition or in making 
the sales. No doubt the Exchange could 
readily have obtained such information from 
the SEC at the time of its investigation 
which would have refuted the charge. In 
any event, it could easily have been refuted 
by the Silvers had they been given an oppor- 
tunity to do so. 


3. The Exchange states that in the appli- 
cations of Municipal, Inc. for approval of 
private wire connections and stock ticker 
service it -failed to list all of Silver’s cor- 
porate connections for a ten year period 
by omitting connections with The Joggler 
Corporation and Trans-Mar, Inc. It makes 
no showing that these omissions were inten- 
tional or material and Silver categorically 
denies that they were. There is nothing to 
show that there was anything wrong with 
these corporations or anything remotely im- 
proper in Silver’s connection with them. 
For all that appears here, had these omis- 
sions been called to Silver’s attention he 
could have given the Exchange any infor- 
mation which it desired on the subject. 


4. Finally, the Exchange relies on the 
fact that the security clearance of the Silvers 
and of Intercontinental Manufacturing Co., 
with which they were connected, had been 
suspended by the Department of Defense 
in 1953 under the Industrial Personnel Se- 
curity Program. 


In Greene v. McElroy, supra, decided in 
June 1959, the Supreme Court determined 
that the Industrial Personnel Security Pro- 
gram was unlawful and void. It held that 
since the Program afforded neither the safe- 
guards of confrontation nor of cross-exami- 
nation to those against whom proceedings 
were instituted it was wholly unauthorized 
in the absence of explicit authorization from 
either the President or Congress. It did 
not reach the constitutional question as to 
whether the procedures violated due process. 


On August 23, 1960 the actions of the 
Central Industrial Personnel Security Board 
revoking the security clearances of the 
Silvers, were vacated and expunged from 
the records by the Department of Defense 
in accordance with Greene v. McElroy. 

At the time the Exchange took action 
against the plaintiffs in February of 1959 
it had before it only the bare fact that 
security clearances of the Silver’s had been 
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suspended. Its efforts to obtain further 
information from the Department of De- 
fense were met with the reply that all the 
material was confidential. 


Thus, in so far as appears by this record, 
the Exchange chose to rely upon the naked 
fact that the security clearances had been 
suspended without any information as to the 
nature of the charges which had been made 
against the Silvers more than five years 
before, or the grounds upon which the 
Department of Defense had acted. 

When the Exchange acted the Industrial 
Personnel Security Program had already 
come under attack in the courts and Greene 
v. McElroy was decided less than four months 
later. In the meantime the Exchange had 
denied to the plaintiffs the very right to speci- 
fication of charges against them and confronta- 
tion which had been denied by the Industrial 
Personnel Security Board. Neither then nor 
thereafter when Greene v. McElroy had been 
decided, did the Exchange make any effort 
to inform the plaintiffs that the denial of 
security clearances was a part of the basis 
for its action or to give them any oppor- 
tunity to make an explanation. Instead, 
the Exchange has consistently taken the 
position that the denial of security clearances 
was sufficient justification for its action, 
despite the fact that the Program has been 
held to be unlawful and void and the action 
on which the Exchange relied has been 
vacated and expunged from the official 
record. 

The Exchange has placed in the record 
letters obtained, during pre-trial proceedings 
in this case, from the files of the Silvers, 
received by them from the Industrial Per- 
sonnel Security Board at the time their 
clearances were suspended. These letters 
indicate that one of the reasons for denying 
security clearance was that the Board con- 
sidered that the Silvers were not reliable 
and trustworthy. The action of the screen- 
ing division was affirmed by the appeal divi- 
sion and by the Secretary of Defense. As 
the Supreme Court pointed out in Greene v. 
McElroy, such conclusions were reached 
without the right of confrontation or cross- 
examination and were entirely unauthorized. 
The defense authorities themselves have 
voided their own action and the procedures 
are no longer used. 

It appears that the Exchange claims the 
right to adopt the same procedures with 


8 See Note 7, supra, at p. 38. 
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respect to the Silvers as were found to be 
unauthorized by the Supreme Court in the 
case of the Defense Department where vital 
national security interests were at stake. 
In my view the conduct of the Exchange 
cannot be justified by the denial of security 
clearance under the circumstances here dis- 
closed, nor by any of the other facts and 
circumstances upon which it relied. 

It may be noted that, upon deposition, 
Walter Coleman of the defendant’s depart- 
ment of member firms, expressly stated that 
the action of the Exchange was not based 
on any criminal convictions of either of the 
Silvers, on any false or misleading state- 
ments made by them to the SEC in any 
application for the registration of securities, 
or on any specific matters regarding securi- 
ties transactions other than the alleged 
transactions in U. S. Hoffman stock. 

The inescapable conclusion from what is 
relied on by the Exchange in justification 
is that it acted arbitrarily and unreasonably 
in directing that plaintiffs’ wire connections 
be severed. 


C. The right of plaintiffs to partial 
summary judgment 


Since I have held the conduct of the 
Exchange is in violation of Section 1 of 
the Sherman Act, the only remaining ques- 
tion is whether the plaintiffs are persons 
who are injured in their business or prop- 
erty by reason of such conduct under 
Section 4 of the Clayton Act. This the 
plaintiffs have clearly established. 


The withdrawal of private wire and tele- 
meter connections between the plaintiffs and 
the eleven member firms of the New York 
Stock Exchange with whom they were main- 
tained could not fail to injure the plaintiffs’ 
business. Such connections were available 
to most of the other broker/dealers who 
were members of the National Association 
of Security Dealers in Dallas® The Ex- 
change concedes that these connections were 
a more rapid means of communication with 
its members than any other. This is quite 
apart from the fact that the connections 
were installed and maintained at no cost 
to Municipal, Inc., and at nominal cost to 
Municipal. Plaintiffs have shown actual out- 
of-pocket expenses for substitute facilities. 


Thus, under Section 4 the plaintiffs, as 
persons injured in their business by reason 
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of a violation of the Sherman Act, are en- 
titled to judgment that the Exchange is 
liable to them for threefold the damages by 
them sustained and the cost of suit, includ- 
ing reasonable attorney’s fee. 


The question of the amount of damages 
and costs to which plaintiffs may be en- 
titled raises questions of fact which cannot 
be determined on this motion and must be 
left to a trial. 


It is plain that the conduct of the Ex- 
change has continued and will continue and 
will cause loss and damage to these plain- 
tiffs in the future unless enjoined by this 
court. Plaintiffs are therefore entitled to a 
decree under Section 16 of the Clayton Act 
permanently enjoining the defendant from 
preventing, prohibiting or interfering with 
the establishment, maintenance and oper- 
ation of private wire and telemeter con- 
nections between its member firms and the 
plaintiffs. 


LE 
The stock ticker service 


The claim of Municipal, Inc. that the 
action of the Exchange in withdrawing 
temporary approval of its application for 
the stock ticker service and discontinuing 
such service to it was in violation of the 
anti-trust laws is on a somewhat different 
footing from the claims with relation to the 
private wire connections. 


The stock ticker service is supplied by 
the Exchange directly to those receiving it, 
transmitted through Western Union. Appli- 
cations for the service are made directly to 
the Exchange and approved or disapproved 
by its Board of Governors. The primary 
attack which Municipal, Inc. makes on the 
action of the Exchange with respect to the 
stock ticker service involves alleged vio- 
lation of Section 2 of the Sherman Act 
rather than Section 1. Municipal, Inc. as- 
serts that the Exchange has a monopoly 
over the current quotations of the listed 
stocks traded in on its floor and over their 
dissemination. The denial by the Exchange 
of the stock ticker service to Municipal, Inc. 
is claimed to be a misuse of this monopoly 
power for the purpose of obtaining a com- 
petitive advantage for its members in the 
entirely different over-the-counter securities 
market to the competitive disadvantage of 
Municipal, Inc. See United States v. Griffith 
[1948-1949 TravE Cases {| 62,246], 334 U. S. 
100. See, also, /nternational Salt Co. v. United 
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States [1946-1947 Trape Cases 757,635], 332 
U.S. 392. 


Municipal, Inc. recognizes that in order 
to succeed on this theory it must establish 
that members of the Exchange obtained a 
competitive advantage from the action of 
the Exchange and that Municipal, Inc. has 
sustained a competitive disadvantage. It 
admits that there are questions of fact on 
this issue which are not resolved in the 
papers before me on this motion and which 
require a trial. It therefore is not entitled 
to partial summary judgment on this theory. 

As a second string to its bow, however, 
Municipal. Inc. urges that the withdrawal 
of ticker service, like the severance of pri- 
vate wire connections, is the result of a 
concerted refusal to deal by the Exchange 
and its members and therefore is a per se 
violation of Section 1 of the Sherman Act 
which entitles it to partial summary judg- 
ment similar to that granted witn respect 
to the private wire connections. 


The Exchange, on the other hand, con- 
tends that the individual members and 
member firms of the Exchange have noth- 
ing to do with the grant or refusal of the 
ticker service to non-members, which is a 
property right of the Exchange itself. It 
points out that the stock ticker service goes 
directly from the Exchange to those sub- 
scribing to it, and that the individual mem- 
bers or member firms have nothing to do 
with the service. Members are not called 
upon to take any action on applications for 
the service. Nor have they any voice either 
in inaugurating the service or terminating 
it. They are not even notified by the Ex- 
change when applications are filed or when 
they are granted. 


Thus, says the Exchange, the withdrawal 
of the stock ticker service cannot be the 
result of concerted action but is the action 
of the Exchange alone, acting as an indi- 
vidual trader and not in concert with others. 


The Exchange does not claim the right 
to apply its rules in an arbitrary or dis- 
criminatory manner. But it claims that it 
is entitled to take such action as it deems 
appropriate as an individual trader protect- 
ing its own property rights and that the 
group action which is required to establish 
a per se violation of Section 1 of the Sher- 
man Act on the ground of concerted refusal 
to deal is wholly lacking here. Cf. United 
States uv. Parke, Davis & Co. [1960 Trane 
Cases § 69,611], 362 U. S. 29; United States 


1 70,053 


78,234 


v. Bausch & Lomb Optical Co. [1944-1945 
TRADE CAsES §[ 57,224], 321 U. S. 707; Fed- 
eral Trade Commission v. Beech-Nut Packing 
Co., 257 U. S. 441; Frey & Son v. Cudahy 
Packing Co., 256 U. S. 208; United States v. 
Colgate & Co., 250 U. S. 300. 


The Exchange is a New York unincorpo- 
rated association. Municipal, Inc. takes the 
position that the Exchange therefore can 
take no action as an individual trader and 
that any action which it takes is necessarily, 
by reason of the nature and character of its 
organization the collective action of all of 
its members. Municipal, Inc. argues that 
the withdrawal of the stock ticker service 
by the Exchange must have been the re- 
sult of collective action since the Exchange 
could act in no other way. It urges, there- 


fore, that the action of the Exchange must. 


be a concerted refusal to deal which is a 
per se violation of Section 1 of the Sher- 
man Act for the same reasons as applied 
to the actions of the Exchange and its 
members with respect to the private wire 
connections. 


The Exchange has a property interest in 
its own quotations and is entitled to take 
reasonable measures to protect that inter- 
est. See Moore v. New York Cotton Ex- 
change, 270 U. S. 593; Hunt v. New York 
Cotton Exchange, 205 U. S. 322; Board of 
Trade v. Christie Grain and Stock Co., 198 
U. S. 236. To this extent it may have some 
limited exemption from the anti-trust laws 
with respect to the ticker service which 
disseminates such quotations. I do not pass 
on that question here. 


In my view, whether or not under the 
circumstances here the proprietary interest 
of the Exchange in the stock ticker service 
and the action which was taken concerning 
that interest was that of a single trader 
protecting its own property rights and.thus 
not forbidden by Section 1 of the Sherman 
Act, or is the concerted refusal to deal pro- 
hibited by Section 1, should not be finally 
determined on the record now before me, 
This is a question on which no definitive 
authority has been called to my attention 
and I have found none. Cf, Sperry Products 
v. Association of American Railroads, 2 Cir., 
132 F. 2d 408, cert. den. 319 U. S. 744; 
Chamber of Commerce v. Federal Trade Com- 
mission, 8 Cir., 13 F. 2d 673; Martin v. Cur- 
ran, 303 N. Y. 276; Kirkman v. Westchester 
Newspapers, 287 N. Y. 373; Gillette v. Allen, 
269 App. Div. 441. On this phase of the 
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case it appears to me that application of the 
summary judgment rule is questionable and 
I consider it sound judicial administration 
to permit a trial so as to present a more 
solid basis for definitive findings and con- 
clusions. Among other things, there should 
be a full exploration of the facts as to the 
nature, character and composition of the 
Exchange, its organization and the manner 
in which the Exchange takes action and 
took action on matters such as this. This 
is in addition to the issues with respect to 
competitive advantage or disadvantage aris- 
ing under the plaintiffs’ first theory on this 
phase of the case. See United States v. 
Bethlehem Steel Corp. [1958 TRrapE CASES 
{ 68.9141-"De CS” Di NEwYs = 157s Supp. 
877, 879; Kennedy v. Silas Mason Co., 334 
U. S. 249, 256-257; 6 Moore Federal Prac- 
tice 2169 (2d ed. 1953). Moreover, there 
must be a trial in any event on the issue 
of damages. 


The motion of Municipal, Inc. for partial 
summary judgment with respect to its claim 
based on withdrawal of the stock ticker 
service will therefore be denied. 


One further point remains. 


In the brief memorandum of decision 
which I heretofore filed on these motions 
on May 19, 1961, I stated that while Mu- 
nicipal, Inc. was not entitled to partial sum- 
mary judgment it had established its right 
to a preliminary injunction under Section 16 
of the Clayton Act and Rule 65, F. R. C. P., 
restraining defendant pending the final de- 
termination of this action from refusing to 
make the stock ticker service available to 
it. In again reviewing the papers submitted 
by the plaintiffs in support of their motions 
during the preparation of this opinion I find 
that I overlooked the following statement 
at the end of their reply affidavit: 


“It should be noted that plaintiff MSC, 
INC. does not seek preliminary injunctive 
relief, but only partial summary judgment 
on the issue of liability and summary 
judgment for permanent injunctive relief. 


“As I stated in my moving affidavit, 
MSC, INC. has ceased to function as an 
operating business organization. It has no 
employees and retains only its corporate 
existence, its Texas license as a securities 
dealer, its broker-dealer registration with 
the Securities and Exchange Commission, 
its membership in the National Associ- 
ation of Securities Dealers, and certain 
unliquidated assets. If MSC, INC. were 
to be granted a preliminary, rather than 
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a permanent injunction, I would not and 
could not attempt to re-establish it as a 
functioning organization. First of all, em- 
ployees would be unwilling to return to 
work on a temporary basis accorded by 
a preliminary decree. Secondly, as a prac- 
tical matter, I could not undertake the 
substantial financial investment which is 
required to restore MSC, INC. as_an 
operating organization under such circum- 
stances.” 


Regardless of the merits, Municipal, Inc., 
by making the statement which I have 
quoted, has waived any rights which it 
might have had to a preliminary injunction 
and is not entitled to such relief. For 
this reason I withdraw that portion of my 
memorandum decision which stated that 
Municipal. Inc. was entitled to preliminary 
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injunctive relief and such relief will be 
denied. 


It may be noted that pursuant to 28 
U.S. C. § 1292(a) the defendant may take 
an appeal to the Court of Appeals from that 
portion of the order to be entered which 
grants a permanent injunction against it 
with respect to the private wire connec- 
tions. In my view the other issues deter- 
mined by the order to be entered involve 
controlling questions of law as to which 
there is substantial ground for difference of 
opinion, and an immediate appeal on such 
issues also may materially advance the ulti- 
mate determination of the litigation. The 
order to be entered may so state pursuant 
to Section 1292(b). 

Settle order in accordance with this opin- 
ion on seven (7) days’ notice. 


[f] 70,054] Swanee Paper Corporation v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 161—October 
Term, 1960. Docket No. 26311. Decided June 22, 1961, 


Petition to review an order of the Federal Trade Commission issued after proceedings 
in which petitioner was found to have violated Section 2(d) of the Clayton Act, as 
amended, 15 U..S. C. 13(d). 

Clayton Act 

Price Discrimination—Advertising Allowances—Payments by Supplier to Third 
Party.—Payments by a supplier to the owner operator of an advertising spectacular sign, 
concededly not made proportionally available to any other customers, were “for the benefit” 
of a particular customer and were made for services rendered “by or through” that cus- 
tomer in violation of Sec. 2(d) of the Clayton Act, as amended. The customer was a 
moving party in the entire transaction and the customer’s benefits received from the sign 
operator (including valuable advertising space at nominal cost and cash payments) were 
wholly dependent upon the supplier’s payments to the sign operator. The customer had 
leased the entire sign from the operator and had the right to select advertisers and to 
approve copy. Direct services rendered by the customer to the supplier included in-store 
promotions even though the customer was not obligated by contract to do so. 

See Price Discrimination, Vol. 1, J 3522.520, 3522.770. 

FTC Enforcement and Procedure—Scope of Cease and Desist Order—Use of General 
Statutory Language after Single Violation.—A single violation (abandoned before com- 
mencement of the FTC proceeding) of Sec. 2(d) of the Clayton Act, as amended, did not 
justify a cease and desist order which enjoined a respondent supplier from violating Sec: 
2(d) in the language of the statute. The order should have been limited to the particular 
practice found to violate the statute. The FTC was directed to submit a proposed decree 
in conformity with the court’s opinion. 

See FTC Enforcement and Procedure, Vol. 2, { 8801.210, 8801.850. 

For the petitioner: Arnold A. Jaffe (Moses & Singer, Joseph L. Fishman, on the 
brief). 

For the respondent: E. K. Elkins, Attorney, Federal Trade Commission (PGad B. 
Morehouse, Acting General Counsel, Alan B. Hobbes, Assistant General Counsel, Federal 
Trade Commission, on the brief). 

Affirming Federal Trade Commission cease and desist order in Dkt. 6927. 


Before CLARK, MaGRruDER and Moors, Circuit Judges. 
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Moorg, C. J. [ln full text]: Petitioner, 
Swanee Paper Corporation (Swanee), seeks 
to review a cease and desist order issued by 
the Federal Trade Commission (Commis- 
sion) after proceedings in which Swanee 
was found to have violated Section 2(d) of 
the Clayton Act, as amended, 15 U. S. C. 
§ 13(d).1 These proceedings were conducted 
upon a stipulation: of facts with annexed 
exhibits which were submitted by the par- 
ties to the hearing examiner. 


The dispute arose out of a series of ar- 
rangements involving Swanee, a manufac- 
turer of paper products; The Grand Union 
Company (Grand Union), a customer of 
Swanee operating a number of retail food 
stores; and Douglas Leigh, Inc. (Leigh), 
the owner and operator of a “spectacular” 
advertising sign located in the Times Square 
area of New York City. This sign con- 
tained panels for stationary displays, and a 
panel (known as the “Epok Panel’) which 
consisted of a bank of timed electric lamps 
against a black background, used for pro- 
jection and display of animated advertise- 
ments. 


[Terms of Supplier Participation 


On August 6, 1952, Grand Union accepted 
a proposal by Leigh offering “the use and 
occupancy of our combined electric spec- 
tacular and animated display located at 
1552-1554 Broadway.” In return, Grand 
Union agreed to pay to Leigh $50.00 and 
to secure “the agreement and consents of 


fifteen (15) participating advertisers to use 


the south panel animated part of the dis- 
play * * * for advertising on this dis- 
play.” These “participating advertisers” 
each were to pay Leigh $1,000 per month 
for the use of the Epok Panel for seventy- 
five per cent of its operating time. The 
remaining twenty-five per cent was reserved 
for advertising of Grand Union or its 
designates; one stationary panel was to be 
used for advertising by Grand Union; and 
the remaining space was to be developed in 
accordance with layout and copy plans 
prepared by Leigh for the approval of 
Grand Union. No design, layout or copy 
could be used on any portion of the display 
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without the approval in writing by Grand 
Union. The term of the agreement was one 
year with Grand Union having the option 
to renew for two additional one-year periods. 
On August 20, 1953, the agreement was 
renewed and modified to the extent of in- 
creasing the number of participating adver- 
tisers from 15 to 20, eliminating Grand 
Union’s twenty-five per cent participation 
on the Epok Panel, and requiring the pay- 
ment to Grand Union of five per cent of 
the monthly rental paid by the first 15 
participating advertisers and all of the 
rentals paid by the additional 5 participants. 
On December 13, 1954, the agreement was 
again renewed and Grand Union was given 
an option to renew, one year at a time, 
through 1960. 


[Participation by Swanee] 


Following conferences, conversations and 
correspondence between its representatives 
and those of Grand Union and Leigh, 
Swanee, on July 30, 1952, agreed in writing 
with Leigh to become one of the participat- 
ing advertisers on the Epok Panel. This 
contract recited that Swanee “agrees to 
undertake a participation in the Advertis- 
ing Service arranged for and to be rendered 
to the Grand Union Company by Douglas 
Leigh, Inc.”; that Grand Union had leased 
the sign from Leigh; that the contract would 
become null and void in the event that 
Grand Union did not secure 15 signed con- 
tracts from participating advertisers; that 
each such advertiser would be entitled to 
display its copy on the Epok Panel for one 
minute during each twenty minutes of oper- 
ation; that all advertising copy used by 
Swanee was to be approved by Grand 
Union; and that Swanee would pay to 
Leigh $1,000 per month “for full service 
rendered under this Agreement by Douglas 
Leigh, Inc.” As part of the discussions 
with Grand Union concerning the above 
agreement, a schedule of in-store promo- 
tions of Swanee’s products was arranged 
with Grand Union to tie in with the use of 
the sign. No separate payments were made 
by Swanee for these promotions. 


1 This section provides: 

“It shall be unlawful for any person engaged 
in commerce to pay or contract for the payment 
of anything of value to or for the benefit of a 
customer of such person in the course of such 
commerce as compensation or in consideration 
for any services or facilities furnished by or 
through such customer in connection with the 
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processing, handling, sale, or offering for sale 
of any products or commodities manufactured, 
sold, or offered for sale by such person, unless 
such payment or consideration is available on 
proportionally equal terms to all other cus- 
tomers competing in the distribution of such 
products or commodities.”’ 
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In November, 1953, Frederick Gash, 
Swanee’s broker, wrote letters to Swanee 
and Grand Union in which he analyzed the 
results of Swanee’s participation in the 
“Broadway Sign deal.” He reported that 
Grand Union “is the costliest account that 
* * * |Swanee] had on its books”; that the 
account “is too costly for the amount of 
business” being done; and that Swanee’s 
purpose “should be noZz to cut down on the 
amount of money being appropriated for 
this account, but to find a solution so that 
we can do sufficient business to justify the 
expense,” 


About a month later, Swanee advised 
Leigh that it did not intend ta renew its 
participation in the sign deal, and Leigh, 
in notifying Grand Union of this, suggested 
that the latter might be successful “in se- 
curing a reversal of this decision.” After 
discussions with Leigh and Grand Union, 
Swanee, on February 16, 1954, renewed its 
participation for another year. In 1955 
Swanee notified Grand Union that, “ ‘be- 
cause of pressure from other concerns’ 
including customers of * * * [Swanee] 
competing with Grand Union, it would be 
unable to renew its participation on the 
sign.” However, following. further discus- 
sions with Leigh and Grand Union, Swanee, 
in February, 1956, executed a new agree- 
ment. This contract differed from the 
earlier one in that all references to Grand 
Union were omitted, as were the provisions 
stating that Grand Union had leased the 
sign, that all copy was to be approved by 
Grand Union, and that the agreement was 
conditioned upon Grand Union’s securing 
contracts from participating advertisers. 
Swanee’s participation was canceled on De- 
cember 31, 1956, and has never been re- 
newed since that date. On November 6, 
1957, these proceedings were commenced. 


[“Benefit” to Grand Union— 
Knowledge by Swanee] 


Section 2(d) of the Clayton Act makes 
it unlawful for a supplier, in the course of 
commerce, to pay anything of value “to or 
for the benefit of a customer * * * as 
compensation or in consideration for any 
services or facilities furnished by or through 
such customer in connection with the * * * 
sale, or offering for sale * * *” of the sup- 
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plier’s products, “unless such payment or 
consideration is available on proportionally 
equal terms to all other * * *”’ competing 
customers of the supplier. There being no 
dispute that the payments made by Swanee 
to Leigh were not available on a “propor- 
tionally equal” basis to other customers of 
Swanee, the crucial questions on this appeal 
are whether the record as a whole supports 
the Commission’s conclusions that the pay- 
ments were “for the benefit’ of Grand 
Union, and that these payments were made 
in consideration of services rendered to 
Swanee “by ot through” Grand Union, 


Although the payments by Swanee were 
not made directly to Grand Union, it is 
clear that they were “for the benefit” of 
that company, within the meaning of Sec- 
tion 2(d). As the hearing examiner found, 
these benefits included valuable advertising 
space on the sign at a nominal cost, valu- 
able advertising in other media in exchange 
for Grand Union’s right to a twenty-five 
per cent participation on the Epok Panel, 
and cash payments totaling $14,633.28. And 
Grand Union's right to these benefits was 
not unqualified, but was entirely dependent 
upon the willingness of Swanee and other 
suppliers to become participating adver- 
tisers. That Leigh and Swanee also bene- 
fited from these payments does not make 
the benefit to Grand Union any the less. 
There may be situations where payments 
by a supplier to a third person indirectly 
benefit a customer of the supplier and yet 
are not “for the benefit” of the supplier 
[customer] within the meaning of Section 
2(d).2 Such is not the case where, as here, 
the benefit is wholly dependent upon the 
payment, and the customer is one of the 
moving and essential parties to the entire 
transaction. 


Swanee urges that no Section 2(d) viola- 
tion can exist here since it did not have 
knowledge that Grand Union was benefiting 
from the payments, and without such 
knowledge its acts were lawful. We need 
not decide the latter question, for the record 
fully supports the Commission’s conclusion 
that Swanee knew or should have known 
that it was benefiting Grand Union. It is 
true that the parties have stipulated that 
Swanee had no knowledge of the terms of the 
arrangement between Leigh and Grand 


[es eG re ee ae eae 


2See P. Lorillard Company v. FTC [1959 
TRADE CASES { 69,368], 3 Cir., 1959, 267 F. 2d 
439, 448 (dissenting opinion). 
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Union except as reflected in the 1952 
contract between Leigh and Swanee; it may 
also be true that Swanee did not know the 
exact terms of the Grand Union-Leigh con- 
tract. It did know, however, that Grand 
Union had leased the entire sign, that all 
advertising thereon was subject to the ap- 
proval of Grand Union, and that the suc- 
cess of the Epok Panel arrangement was 
dependent upon Grand Union’s ability to 
secure participating advertisers. It was also 
fully aware that the sign was being referred to 
asifa Grand Union Este? P andi aremnew 
cooperative outdoor advertising program”,’ 
certainly the sign’s appearance cried out 
that it was a Grand Union sign. When 
Swanee concluded that its “Grand Union 
account” was too costly, it decided to at- 
tempt to increase its business with that 
company rather than cut down on the 
money appropriated to the account. This 
permits of an inference that Swanee con- 
sidered that it was conferring benefits upon 
its customer for which it was not being 
fully compensated. Finally, the deletion of 
all references to Grand Union in the 1955 
renewal contract between Leigh and Swanee 
—executed only a short time after Swanee 
had complained of pressures from its other 
customers—supports the view that Swanee 
was not totally unaware of the legal sig- 
nificance of the arrangement. 


[Customer Services or Facilities] 


Turning to the question as to whether 
the payments by Swanee were made in 
consideration of services or facilities rendered 
“by or through’ Grand Union, the Com- 
mission’s conclusion that they were so 
made is fully supported by the record. 
There is no dispute that Swanee received 
valuable advertising in consideration for 
the payments. And it is clear that these 
facilities were furnished by Grand Union 
since it had leased the entire sign from 
Leigh and had the right to select the par- 
ticipating advertisers. Also, as part of the 
arrangement, in-store promotions of Swanee’s 
products were provided by Grand Union. 
That Grand Union was not bound by con- 
tract to supply these promotions is not 
determinative, the crucial question being 


3On November 28, 1952, Grand Union issued 
a press release announcing a ‘‘new venture in 
cooperative advertising * * * to promote 
Grand Union and 15 different food products.’’ 
And in February, 1953, Swanee received a copy 
of a brochure, prepared by Leigh without 
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what actually was supplied. See P. Lorillard 
Company v. FTC {1959 TrapeE CASES 
7 69,368], 3 Cir., 1959, 267 F. 2d 439, cert. 
denied 361 U.S. 923. 


The Commission was justified in relying 
on P. Lorillard Company v. FTC, supra (re- 
ferred to as the Chain Lightning case), 
where the Third Circuit upheld a finding of 
a Section 2(d) violation arising out of a 
series of transactions not dissimilar from 
that found here. In Chain Lightning certain 
grocery chains signed contracts with various 
broadcasting networks whereby the chains 
were given “free” broadcasting time in con- 
sideration of promises to furnish in-store 
promotional displays of various products. 
The products were not named in the con- 
tracts, the broadcasting companies agreeing 
to proffer suggestions at a later date with 
the chains reserving the right to decline to 
promote unsuitable products. Following 
the negotiations of these contracts, the net- 
works solicited suppliers of the chains to 
purchase radio or television time, and to 
induce such purchases, offered promotions 
of the suppliers’ products in the stores of 
the retail chains. The Commission held 
that the entire arrangement was part of a 
plan whereby the supplier’s payments to 
the networks provided the chains with 
“free” advertising, and were partially made 
in return for the in-store promotions. 
Swanee’s attempt to distinguish Chain Light- 
ming is not persuasive. In fact, although 
we consider it unnecessary to approve or 
disapprove of that decision, it can be said 
that the Commission’s case here is, in many 
respects, in a stronger position on its facts 
than it was there. In Chaim Lightning the 
“execution of the agreements by * * * 
[the supplier] was not a contingency upon 
which the right of the chains to air time 
depended,” the latter’s right thereto being 
“fixed, immediate and unqualified” (267 F. 
2d 446 (dissenting opinion)). Here, how- 
ever, Grand Union’s right to advertise on 
the sign pursuant to its contract with 
Leigh was wholly conditioned upon the 
willingness of its suppliers to become par- 
ticipating advertisers. And in Chain Light- 
ning the consideration received by the 
supplier only partially and indirectly flowed 


Swanee’s authority, referring to the sign as a 
“Grand Union Spectacular and containing re- 
prints of a number of newspaper articles which 
referred to the sign as a Grand Union Sign” or 


as a part of a ‘‘new cooperative outdoor adver- 
tising program.”’ 
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from the customer, the right to air time 
being supplied by the networks and avail- 
able with or without the added inducement 
of in-store promotions. Here, however, 
Swanee’s right to advertising space and 
even its choice of copy was entirely sub- 
ject to the approval of Grand Union, 


[Scope of Order] 


Although the Commission’s finding of a 
Section 2(d) violation is supported by the 
record, the breadth of the order issued 
is not justified by the facts. Administra- 
tive agencies have wide discretion in 
framing their orders and are empowered 
to enjoin other related unlawful acts 
which may occur in the future (e. g,, 
FTC v. Mandel Brothers, Inc. [1959 Trave 
Cases { 69,342], 359 U. S. 385 (1959)), but 
there must be some relation between the 
facts found and the breadth of the order. 
(FTC v. Mandel Brothers, Inc., supra; FTC 
v. National Lead Co. [1957 Trapve Cases 
1 68,629] 352 U. S. 419 (1957); NLRB vw, 
PLES PUD OO Sie sly (S. A206: (1941) 
NLRB v. Crompton-Highland Mills, Inc., 337 
U. S. 217 (1949).)* Nothing in the record 
here indicates flagrant or extensive viola- 
tions of Section 2(d) by Swanee; the single 
violation found occurred in an uncertain 
area of the law and was discontinued before 
the complaint was filed. Moreover, the 
order is not even limited to related activi- 
ties but enjoins Swanee from violating 
Section 2(d) in the very words of the 
statute. As the Supreme Court stated in 
NLRB v. Express Pub. Co., supra: 


“The mere fact that a court has found 
that a defendant has committed an act in 
violation of a statute does not justify an 
injunction broadly to obey the statute and 
thus subject the defendant to contempt 
proceedings if he shall at any time in the 
future commit some new violation unlike 


and unrelated to that with which he was 
originally charged.” (Jd. at 435.) 


It is true that Swanee did not object 
to the order during the proceedings below 
and that orderly appellate review of ad- 
ministrative decisions usually requires that 
such objections be made. See United States 
v. Tucker Truck Lines, 344 U. S. 33 (1952). 
Swanee did object to the order, however, in 
its petition to review, and at the time this 
was filed, the Commission could have modi- 
fied its order if it had so wished. See 15 
U. S. C. §21(b). Moreover, the order as 
written is so broad that, under the new 
enforcement provisions of the Clayton Act 
(15 U. S. C. § 21), the duty of enforcing the 
prohibitions of Section 2(d) as to Swanee 
is shifted from the Commission to the fed- 
eral courts, which may in the future be 
forced to decide the very issues that Con- 
gress has entrusted the Commission to 
determine. See FTC v. Morton Salt Co. 
[1948-1949 Trave Cases J 62,247], 334 U.S. 
37 (1948). Proper judicial administration 
requires that the order be modified,® and 
we therefore hold that the order should be 
limited to the particular practice found to 
violate the statute. 


The decision of the Commission is af- 
firmed; an order shall be entered in con- 
formity with this opinion, pursuant to Rule 
13(1), Rules of the United States Court 
of Appeals for the Second Circuit, which 
provides that the Commission “shall within 
10 days serve upon the * * * [petitioner] 
and file with the clerk a proposed decree in 
conformity with the opinion,” and that if 
petitioner “objects to the proposed decree 
as not in conformity with the opinion he 
shall within 5 days thereafter serve upon 
* * * [the Commission] and file with the 
clerk a proposed decree which he deems to 
be in conformity with the opinion.” 


4See also 2 U. S. Cong. & Admin. News, 
p. 1807 (1959) where the report of the House 
Committee which studied the recent enforce- 
ment provision of the Clayton Act, 15 U. S. (GE 
§ 21, stated that the Commission should “make 
a continuous effort to issue orders that are as 
definitive as possible’ and that deficiencies in 
this regard may be corrected by judicial review. 

5 See NLRB v. Express Co., supra, where the 
Supreme Court modified an NLRB order not- 
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withstanding the failure of the party affected 
thereby to object. See also NLRB v. Ochoa 
Fertilizer Corp., 1 Cir., 1960, 283 F. 2d 26 (cert. 
granted 29 U. S. Law Week 3262, March 6, 
1961): FTC v. Henry Broch Co. [1960 TRADE 
CASES { 69,839], 7 Cir., 1960, 285 F. 2d 764 
(1960) (cert. granted 29 U. S. Law Week 3344 
(May 16, 1961)). 
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Clinton Watch Co. v. FTC “ 


[70,055] The Clinton Watch Company, a corporation, and Irving L. Wein, Bernard 
J. Cogan and Max Magnus, individually and as officers of said corporation v. Federal 
Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. No. 13145. September 
Term, 1960—April Session, 1961. Dated June 19, 1961. 


On Petition for Review of an Order of the Federal Trade Commission. 


FTC Act 


Unfair Practices—Fictitious Pricing—Preticketing—A watch manufacturer’s practice 
of attaching price tags on watches bearing prices substantially in excess of the normal and 
usual retail prices must be deemed to have the tendency of deceiving the public as to the 
savings afforded by the purchase of a product thus tagged as well as to the value of the 
product acquired. 


See Unfair Practices, Vol. 2, § 5095.30. 


Unfair Practices—Guarantee—Non-Disclosure of Service Charge.—A watch manufac- 
turer’s advertising of a lifetime guarantee which failed to disclose that payment of a service 
charge would be required was an unfair and deceptive trade practice although the slips 
accompanying the watches, which stated on their face that the guarantee was “all-inclusive”, 
revealed on the reverse side that there was a service charge. There was testimony that 
purchasers of watches observed the guarantee but did not understand that there was to be a 
service charge for repairs. 


See Unfair Practices, Vol. 2, J 5099.30. 


FTC Enforcement and Procedure—Competitive Disadvantage—Continuance of Chal- 
lenged Practices by Competitors.—The continuation of similarly challenged practices by 
competitors of a watch manufacturer did not justify suspension of enforcement of an FTC 
order against the manufacturer. There was no evidence from which it must be inferred 
that the manufacturer would be forced out of business if compelled to follow honest prac- 
tices while competitors are free to employ questioned methods pending termination of FTC 
proceedings against them. 


See FTC Enforcement and Procedure, Vol. 2, J 8611. 


FTC Enforcement and Procedure—Voluntary Discontinuance—Other Facts.—The 
mere discontinuance at some undisclosed time of a watch manutacturer’s practice of ad- 
vertising a lifetime guarantee without disclosure of the existence of a service charge did 
not preclude the issuance of a cease and desist order. No other facts, apart from the dis- 
continuance, were shown to justify setting aside the order. 


See FTC Enforcement and Procedure, Vol. 2, § 8611. 


FTC Enforcement and Procedure—Liability of Corporate Officers—Scope of Review. 
—The FTC had the authority to bind two named individuals in their capacities as corporate 
officials through which a watch manufacturing corporation must operate in the transaction 
of its practices. The court refused to “substitute its wisdom” for that of the FTC in respect 
to the practice of naming these officers specifically rather than referring to them by their 
corporate titles. f 


See FTC Enforcement and Procedure, Vol. 2, J 8611.76. 


For the petitioner: Paul G. Annes, Frank E. Gettleman, Arthur Gettleman, and 
Franklin M. Lazarus, Chicago, Ill. 


For the respondent: Alan B. Hobbes and James McI. Henderson, Washington, D, C. 
Affirming Federal Trade Commission cease and desist order in Dkt. 7434. 
Before Hastincs, Chief Judge, Castie, Circuit Judge, and Gruss, District Judge. 


x. 


Gruss, D. J. [Jn full text]: Pursuant 45(c), petitioners seek review of a cease 
to Section 5(c) of the Federal Trade and desist order issued by the Federal Trade 
Commission Act, Title i5 U. S. C. Section Commission. 


| 70,055 © 1961, Commerce Clearing House, Inc. 


Number 188—211 
7-20-61 


[Fictitious Pricing] 


In a complaint issued by the Commis- 
sion, petitioners, Clinton Watch Company, 
a corporation, Irving L. Wein, Bernard J. 
Cogan, and Max Magnus, individually and 
as officers of said corporation, were charged 
with preticketing their merchandise at ficti- 
tious, excessive prices and with making false 
and deceptive representations as to the 
guarantee thereof. The hearing examiner 
dismissed the complaint as to Cogan and 
Magnus in their individual capacities only. 
He found that the charges were sustained 
by the evidence. Accordingly he entered a 
proposed order that petitioners cease and 
desist from falsely representing the retail 
price and the nature of the guarantee of 
their merchandise. The Commission adopted 
the initial decision and order in a final 
order issued July 19, 1960. 


Petitioners seek relief on the ground that 
enforcement of the order to cease and desist 
from acts and practices which are prevalent 
throughout a substantial portion of the 
industry allegedly does not preserve or 
foster the competitive system. Petitioners 
claim that these acts and practices increase 
competition and lower prices and that they 
were, therefore, not to the injury of the 
public. Alternatively, they request that the 
order be held in abeyance until Commis- 
sion proceedings against their competitors 
involving similar charges have been con- 
cluded to avoid serious financial loss and 
injury to petitioners’ competitive status in 
the industry. 


Further, it is objected that the provisions 
of the guarantee of petitioners’ merchandise 
were not violated by the practice of impos- 
ing a service charge for reimbursement of 
out-of-pocket expenses. Petitioners have 
abandoned the guarantee practices objected 
to by the Commission and claim that an 
order to cease and desist is not proper in 
respect thereto. Lastly, it is requested that 
the complaint herein be dismissed against 
Cogan and Magnus as corporate officers 
because their activities and authority as 
said officers did not extend to the acts and 
practices in question, 


[Preticketing] 


The facts concerning petitioners’ acts and 
practices which the Commission found in 
violation of the Act are undisputed. Peti- 
tioners are engaged in the manufacture of 
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watches which are sold in interstate com- 
merce to wholesale, mail order houses, to 
discount houses, and to retailers. A price 
tag is attached to each watch at the factory, 
reflecting a price substantially in excess of 
the normal and usual retail price. Ultimate 
purchasers of petitioners’ products testified 
that they bought the watches at substantially 
lower prices than those indicated on the at- 
tached tickets. Preticketing at fictitious 
and excessive prices must be deemed to 
have the tendency of deceiving the public 
as to the savings afforded by the purchase 
of a product thus tagged as well as to the 
value of the product acquired. Petitioners’ 
practice places a means of misleading the 
public into the hands of those who ulti- 
mately deal with the consumer. Notwith- 
standing the prevalence of these practices 
and the familiarity therewith among mem- 
bers of the trade, these activities are pro- 
scribed to protect the interest of the public. 
Federal Trade Commission v. Winsted Hosiery 
Co., 258 U. S. 483, 494 (1922). 


Misrepresentation as to the retail value of 
merchandise by means of an attached, ficti- 
tious price and deception as to savings 
afforded by the purchase of the product at 
a substantially lower price than that indi- 
cated thereon constitute unfair methods of 
competition. Nuiresk Industries, Inc. v. Fed- 
eral Trade Commission [1960 TrapE CASES 
J 69,625], 278 F. 2d 337, 340 (7th ‘Cir. 1960), 
cert. denied 364 U. S. 883; Harsam Dis- 
tributors, Inc. v. Federal Trade Commission 
[1959 TRADE Cases { 69,280], 263 F. 2d 396, 
397 (2d Cir, 1959). 


[Guarantee] 


In advertising their watches for sale to 
their customers and to the public, petitioners 
represented that all movement parts thereof 
were guaranteed for life. Petitioners, how- 
ever, required payment of a service charge 
for repairs and adjustments which was not 
disclosed in their advertising. The slips 
accompanying the watches stated on their 
face that the guarantee was “all-inclusive” 
but revealed on the reverse side that there 
was a service charge. There was testimony 
that purchasers of petitioners’ watches for 
their own use observed the guarantee but 
did not understand that there was to be a 
service charge for repairs, Advertising of a 
so-called “life-time guarantee” without clear 
disclosure that a charge is made in con- 
junction therewith is an unfair and decep- 
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tive trade practice. Parker Pen Co. v. 
Federal Trade Commission [1946-1947 TRADE 
Cases $57,519], 159 F. 2d 509, 512 (7th 
Cir. 1946). 

Petitioners contend that present enforce- 
ment of the cease and desist order will tend 
to create a monopoly in the trade. This 
conclusion is based on the following rea- 
soning: Petitioners must stop their decep- 
tive advertising and ticketing practices while 
their larger and allegedly more culpable 
competitors against whom Commission pro- 
ceedings are presently pending may persist 
in these practices. Petitioners would thereby 
be placed in a disadvantageous competitive 
position, would sustain heavy financial loss, 
and would possibly be eliminated from 
competition by termination of their enter- 
prise. 


They are prematurely assuming that pend- 
ing proceedings against competitors will 
culminate in findings of violations of the 
Act and in the issuance of orders to cease 
and desist. Further, petitioners are asking 
this court to assume that they will be 
prejudiced by discontinuance of the decep- 
tive practices. There is no evidentiary basis 
from which it must be inferred that peti- 
tioners will be forced out of business if they 
are restricted to honest practices while their 
competitors are free to employ questioned 
methods pending termination of Commis- 
sion proceedings against them. The circum- 
stances of this case do not warrant resort 
to the court’s equitable powers or inter- 
ference with the Commission’s exercise of 
its wide discretion in the choice of remedy 
deemed adequate to cope with deceptive 
trade practices. Petitioners have failed to 
show that there has been a patent abuse of 
discretion by the Commission. Moog In- 
dustries, Inc. v. Federal Trade Commission 
bac ea Cases [68,918], 355 U. S. 411 
1958). 


Court Decisions 
U.S. vu. Ryder System, Inc. 


Petitioners’ theory is not without flaws. 
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[Voluntary Discontinuance] 


Voluntary discontinuance of an unfair 
trade practice does not necessarily preclude 
issuance of a cease and desist order. The 
order to desist from an abandoned unlawful 
practice is in the nature of a safeguard for 
the future. Other than the mere discontinu- 
ance at an undisclosed time of their practice 
relating to the guarantee of their merchan- 
dise, petitioners have shown no facts before 
the Commission which would require that 
this portion of the order be set aside. Cf. 
Eugene Dietzgen Co. v. Federal Trade Com- 
mission [1944-1945 Trane Cases { 57,216], 
142 F. 2d 321, 330 (7th Cir. 1944), cert. denied 
323 U. S. 730; Galter v. Federal Trade Com- 
mission [1950-1951 Trane CAsEs { 62,770], 186 
F, 2d 810, 813 (7th Cir. 1951), cert. denied 
342 U. S. 818; Marlene’s, Inc. v. Federal 
Trade Commission [1954 Trape CASES 
{| 67,882], 216 F. 2d 556, 559 (7th Cir. 1954). 


The Commission has authority to bind 
Cogan and Magnus in their capacities as 
corporate officials through whom Clinton 
Watch Company must operate in the trans- 
action of its practices. This court will not 
substitute its wisdom for that of the Com- 
mission in respect to the practice of naming 
these officers specifically rather than re- 
ferring to them by their corporate titles. 
Mandel Brothers, Inc. v, Federal Trade Com- 
mission [1958 Trade Cases { 68,993], 254 F. 
2d 18, 22-23 (7th Cir. 1958), rev’d on other 
grounds, 359 U. S. 385 (1959). 


[A ffirmance of Order] 


Substantial evidence supports the findings 
of the Commission. Its conclusions are 
sound. The petition to review and set aside 
the order is denied, and the order is hereby 
affirmed. An enforcement decree will be 
entered accordingly. 


[{] 70,056] United States v. Ryder System, Inc. 
In the United States District Court for the Southern District of Florida. Civil No. 


10,292. Filed June 15, 1961. 


Case No, 1564 in the Antitrust Division of the Department of Justice. 


Clayton Act 
Acquisitions—Consent Decree—Subsidiaries—Leave of Court.—Prohibitions in a con- 
sent decree would not apply to the acquisition by a defendant truck renting and leasing 
system of the assets or stock of one of its subsidiaries or to the transfer of stock or 
assets from the defendant or a subsidiary to another subsidiary. Other acquisitions would 
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U.S. v. Ryder System, Inc. 


be permitted with the consent of the Department of Justice or by approval of the court 
on certain named conditions. Pasty! Tye 


See Acquisitions of Stock or Assets, Vol. 1, 1 4209. 


Acquisitions—Consent Decree—Truck Renting and Leasing—Divestiture—Assistance 
to Purchasers.—A defendant truck renting and leasing system was ordered by a consent 
decree to sell all of its interests in varying numbers of trucks (acquired from persons 
who had been engaged in the truck renting or leasing business) and accompanying lease 
contracts in five named cities within one year. It was also required to. give. assistance 
to the purchasers in selecting and acquiring locations for truck renting or leasing. A 
three-year prohibition against the acquisition of stock or assets of any truck renting or 
leasing business was included as to those five cities and to any other city in which the 


defendant has had a truck rental fleet of fifty or more during a base period. 
See Acquisitions of Stock or Assets, Vol. 1, § 4209.400, 4209.550. 
For the plaintiff: Lee Loevinger, Assistant Attorney General, William D. Kilgore, 


Jr., Larry L. Williams, Samuel Z. Gordon. 
For the defendant: 


Sullivan & Cromwell by William E. Willis, a member of the 


firm, and Castle W. Jordan, General Counsel to Ryder System, Inc. 


Final Judgment 

Cuoate, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on October 3, 
1960, and the defendant, Ryder System, 
Inc., having appeared by its attorneys and 
filed its answer to such complaint, denying 
the substantive allegations thereof, and 
plaintiff and defendant having consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein, and without any admission by 
plaintiff or defendant in respect to any such 
issue; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of or any admission with respect to any 
issue of fact or law herein, it is hereby 

Ordered, adjudged and decreed as fol- 
lows: 

I 
[ Jurisdiction | 

This Court has jurisdiction of the sub- 
ject matter hereof and of. the parties hereto 
pursuant to Section 15 of the Act of Con- 
gress of October 15, 1914, as amended, 
entitled “An act to supplement existing 
laws against unlawful restraints and monop- 
olies and for other purposes,’ commonly 
known as the Clayton Act, and the com- 
plaint states a claim for relief under Sec- 
tion 7 of said Act, as amended. 


II 
[Definitions | 
As used in this Final Judgment: 


(A) “Ryder” shall mean defendant, Ryder 
System, Inc., a corporation organized and 
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existing under the laws of the State of 
Florida, with its principal office at Miami, 
Florida; 

(B) “Renting” shall mean hiring out for 
relatively short-term periods, e.g., by the 
hour, day or week; 


(C) “Leasing” shall mean hiring out for 
relatively long-term periods, e.g., by the 
year, but shall exclude so-called “finance 
leasing” under which the lessor does not 
provide any one of the following services: 
maintenance, storage, fuel, oil or insurance; 


(D) “Motor trucks” shall include trucks, 
tractors and semi-trailers; 


(E) “Person” shall mean any individual, 
firm, association, partnership, corporation, 
company or other legal or business entity. 


Til 
[Parties Bound | 


The provisions of this Final Judgment 
applicable to defendant Ryder shall be 
binding upon Ryder, its officers, agents, 
servants, employees, subsidiaries, succes- 
sors and assigns, and to those persons in 
active concert or participation with Ryder 
who receive actual notice of this Final 
Judgment by personal service or otherwise. 
The provisions of this Final Judgment shall 
not apply or relate to activities or opera- 
tions outside the United States. 

None of the provisions of this Final 
Judgment shall apply to any person, other 
than defendant Ryder, who acquires any 
motor trucks, leasing contracts or locations 
for conducting a motor truck renting or 
leasing business from defendant Ryder 
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whether the acquisition is pursuant to this 
Final Judgment or otherwise. 


IV 
{ Acquisitions] 


For a period of three (3) years from the 
date of this Final Judgment, defendant 
Ryder is enjoined and restrained from ac- 
quiring from any person, directly or in- 
directly, whether by way of acquisition of 
assets or capital stock, all or any part or 
interest in the business of renting or leasing 
motor trucks conducted by any such person 
(a) in any city in which defendant Ryder 
shall theretofore have been in the business 
of renting or leasing motor trucks and in 
which defendant Ryder shall have main- 
tained for leasing or renting purposes or 
both during any one of the three (3) 
months next preceding the date of acquisi- 
tion, an average fleet of fifty (50) or more 
motot trucks, a list of all cities in which 
defendant Ryder was engaged as of May 
1, 1961 in the business of renting and leas- 
ing motor trucks and in which it has main- 
tained an average fleet of fifty (50) or more 
motor trucks for such purposes during the 
preceding twelve (12) calendar months be- 
ing attached hereto as Schedule A and 
hereby made a part hereof, or (b) in any 
of the cities listed in Section V hereof; 
provided, however, that nothing contained 
in this Final Judgment shall prohibit de- 
fendant Ryder from: 

(A) Acquiring, directly or indirectly, any 
or all of the assets or capital stock of any 
of its subsidiaries, or forming subsidiaries 
and transferring thereto stock or assets of 
defendant Ryder or of its subsidiaries; or 

(B) Acquiring, directly or indirectly, any 
or all of the assets or capital stock of any 
such person 


(4) where such acquisition shall be con- 
sented to by the Department of Justice; or 


(ii) where it shall be shown to the satis- 
faction of this Court, upon application by 
defendant Ryder and reasonable notice to 
plaintiff, that the effect of such acquisition 
will not be substantially to lessen competi- 
tion or to tend to create a monopoly in any 
line of commerce in any section of the 
country. 

V 
[Divestiture | 


(A) Defendant Ryder shall within one 
year following the date of entry of this 
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Final Judgment divest all of its right, title 
and interest, direct and indirect, in the fol- 
lowing number of motor trucks, including 
any leasing contracts pertaining to said 
motor trucks, in the following cities: 


City Number 
Atlant ase GreCOnCia: se aera re 100 
Chicacomelllincicsss ss, een 100 
Da llaswehexas eee mht eer ee 75 
Memphis, Tennessee ........ 50 
Nashville, Tennessee”... 2 ~- 75 


.(B) The assets to be divested hereunder 
shall be those motor trucks and leases ac- 
quired by defendant Ryder from persons 
which operated in the designated cities, or 
equivalent motor trucks and leases. Should 
any such divestiture require the obtaining 
of necessary consents, which defendant 
Ryder after good faith reasonable efforts 
has not been able to obtain, defendant 
Ryder shall divest equivalent motor trucks 
and leases. Upon each such sale hereunder 
defendant Ryder shall provide such reason- 
able assistance as may be requested by the 
purchaser in the selection and acquisition of 
an appropriate location or locations at which 
the purchaser may offer motor truck rent- 
ing and leasing services in order that such 
purchaser will be able to operate a motor 
truck leasing or renting business. 


(C) Such sale or sales shall be made on 
reasonable terms, in good faith and shall be 
absolute, unqualified and unconditional ex- 
cept that defendant Ryder may retain a 
security interest in any such motor trucks 
sold to a purchaser under a contract call- 
ing for time payments; provided, however, 
that if Ryder thereafter reacquires any of 
said motor trucks by reason of any default 
of the purchaser, defendant Ryder shall 
again divest said trucks within a reasonable 
time pursuant to the terms of this Final 
Judgment. 


(D) Following the entry of this Final 
Judgment defendant Ryder shall render 
quarterly reports to the plaintiff, outlining 
in reasonable detail the efforts made by de- 
fendant Ryder to divest itself of the said 
motor trucks. If the plaintiff herein is, at 
any time, dissatished with the progress or 
efforts being made in the sale of the said 
motor trucks it may file a petition with this 
Court, on reasonable notice to defendant 
Ryder, for such further orders and direc- 
tions as may be necessary to effect the 
sale of said motor trucks by defendant Ryder. 


© 1961, Commerce Clearing House, Inc. 


Number 188—213 
7-20-61 


(E) If defendant Ryder has not divested 
itself of the said motor trucks, or some of 
them, within one year after the date of 
entry of this Final Judgment, then upon 
application to this Court by the plaintiff or 
the defendant Ryder, and a showing by 
defendant Ryder to the satisfaction of this 
Court of its bona fide efforts to sell the 
said motor trucks as required, the Court 
shall enter such orders as it deems appro- 
priate. 


VI 
[Supervision] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, upon 
reasonable notice to the defendant Ryder 
made to its principal office, be permitted: 


(A) Access, during the office hours of 
defendant Ryder, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion of or under the control of said defendant 
relating to any of the matters contained in 
this Final Judgment; and 


(B) Subject to the reasonable conven- 
ience of defendant Ryder and without re- 
straint or interference from it, to interview 
the officers and employees of said defend- 
ant, who may have counsel present, regard- 
ing any such matters. 


For the purpose of securing compliance 
with Section IV of this Final Judgment, 
and for so long as the injunctions contained 
in said Section are in effect, defendant 
Ryder shall give written notice to the De- 
partment of Justice of any acquisition by 
said defendant from any person, directly or 
indirectly, whether by way of acquisition of 
assets or capital stock, of all or any part of 
or any interest in any business of leasing 
or renting motor trucks conducted by said 
person within the United States (excluding 
any acquisitions referred to in subsection 
(A) of Section IV hereof), any such notice 
to be delivered within forty-five (45) days 
after such acquisition shall have been made, 
and defendant Ryder, upon the written re- 
quest of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, made to such defend- 
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ant’s principal office, shall also submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the enforcement of this Final Judgment. 


No information obtained by the means 
provided in this Section VI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment, or as 
otherwise required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling either of the parties to this 
Final Judgment to apply to this Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
Final Judgment or for the modification or 
termination of any of the provisions there- 
of, and for the enforcement of compliance 
therewith and punishment of violations 
thereof. 


Schedule A 


Cities in which defendant Ryder main- 
tained an average fleet of fifty or more 
motor trucks as of May 1, 1961: 


Albany, Georgia 

Albany, New York 
Albuquerque, New Mexico 
Amarillo, Texas 

Atlanta, Georgia 

Augusta, Georgia 
Baltimore, Maryland 
Birmingham, Alabama 
Buffalo, New York 
Cambridge, Massachusetts 
Charlotte, North Carolina 
Chattanooga, Tennessee 
Chicago, Illinois 
Cincinnati, Ohio 

Colorado Springs, Colorado 
Columbia, South Carolina 
Corpus Christi, Texas 
Dallas, Texas 

Denver, Colorado 

Detroit, Michigan 

East St. Louis, Illinois 
Elizabeth, New Jersey 
Findlay, Ohio 

Ft, Lauderdale, Florida 
Ft. Smith, Arkansas 

Ft. Wayne, Indiana 
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Gibson City, Illinois 
Greensboro, North Carolina 
Greenville, South Carolina 
Houston, Texas 
Indianapolis, Indiana 
Jacksonville, Florida 
Kansas City, Missouri 
Knoxville, Tennessee 
Lakeland, Florida 

Little Rock, Arkansas 

Los Angeles, California 
Louisville, Kentucky 
Memphis, Tennessee 
Metuchen, New Jersey 
Miami, Florida 

Mobile, Alabama 

Nashville, Tennessee 

New Orleans, Louisiana 
Norfolk, Virginia 

North Miami Beach, Florida 
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Oakland, California 
Oklahoma City, Oklahoma 
Orlando, Florida 
Philadelphia, Pennsylvania 
Phoenix, Arizona 
Pittsburgh, Pennsylvania 
St. Louis, Missouri 

St. Petersburg, Florida 
Salina, Kansas 

Salt Lake City, Utah 

San Antonio, Texas 

San Francisco, California 
Springfield, Missouri 
Tampa, Florida 

Toledo, Ohio 

Topeka, Kansas 

Tulsa, Oklahoma 

West Palm Beach, Florida 
Wichita, Kansas 


[1 70,057] Mead Johnson & Co. v. Janel Sales Corporation. 


In the New York Supreme Court, New York County, Special Term, Part I. Vol. 145, 
N. Y. L. J., No. 122, page 8. Dated June 26, 1961. 


New York Fair Trade Act 


Temporary Injunction—Affidavits as Proof of Violation—Time of Sale and Sales 
Persons.—A temporary injunction was denied where affidavits submitted by a plaintiff 
merely recited that the affants had entered the defendant’s place of business and made 
specific purchases without setting forth the time or identifying the persons making 


the sales. 


See Resale Price Fixing—Fair Trade, Vol. 1, 3354.34. 


EpsteIn, Judge [In full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act. Only 
the defense that defendant has not made 
the alleged offending sales need be con- 
sidered. Plaintiff urges that the statement 
by the corporate defendant denying such 
sales is insufficient. However, before reach- 
ing the defense in this respect plaintiff’s 
supporting proof of such sales must be ade- 
quate, and plaintiff's proof of the alleged 


sales is no better than the defendant’s dis- 
proof thereof. The affidavits state only that 
they entered the premises of the defendant 
and made certain purchases. From this 
meager description the defendant cannot be 
required to investigate whether the pur- 
chases were made, for the facts and cir- 
cumstances thereof are not set forth so as 
to identify the sales as to the time or 
the persons making them. The motion is 
denied. 


[70,058] United States v. General Dynamics Corp. 
In the United States District Court for the Eastern District of New York. No. 


60-CR-422. Dated June 19, 1961. 


Case No. 930 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Justice Department Enforcement—Transcript of Testimony Before Grand jJury— 
Subversion of Grand Jury Process—Veil of Secrecy.—A respondent in a criminal contempt 
action arising out of an alleged violation of a government antitrust decree was not entitled 
to examine and copy the transcript of testimony given before a grand jury where there 
was found to have been no subversion of the grand jury process. Also, the argument 
was rejected that the “veil of secrecy” had been lifted from the grand jury minutes as a 
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result of a court order directing disclosure of a portion of the minutes, an affidavit sub- 
mitted by the government, and a press release by the Attorney General. The affidavit 
and the press release revealed nothing of the grand jury proceedings, 

See Department of Justice Enforcement and Procedure, Vol. 2, 8021. 

For the plaintiff: Bernard M. Hollander, Stephen R. Lang, and Joseph P. Hoey. 


For the respondent: Kramer, Marx, Greenlee & Backus, New Worke INeaYq enor 
General Dynamics; Cravath, Swaine & Moore, N. Y., N. Y., for Olin Mathieson; Bauman, 
Epstein & Rice, New York, N. Y., for George C. Cusak; Satterlee, Warfield & Stephens, 
New York, N. Y., for Henri C. Mathey; Cleary, Gottlieb, Stein & Hamilton, New York, 
N. Y., for Rex L. Nicholson; Sheaman & Sterling, New York, N. Y., for Air Reduction; 
Kirkland, Ellis, Hartson, Chaffetz & Masters, Chicago, Ill.; Townley, Updike, Carter & 
Rogers, New York, N. Y., for Chemetron Corp.; Debevoise, Plimpton & McLean, New 


York, N. Y., for John J. Lincoln, Jr. 


Misuter, District Judge [In full text]: 
Motion by respondent General Dynamics 
Corporation to examine and copy transcript 
of the testimony given before a Grand Jury 
convened in the Southern District of New 
York. 


[Grand Jury Investigation] 


A Grand Jury was impanelled in the 
Southern District of New York on April 19, 
1960, to investigate alleged violations of the 
Federal Anti Trust Laws in the carbon 


dioxide industry. No action was taken by- 


the Grand Jury and the proceeding was 
terminated on December 21, 1960. On De- 
cember 22, 1960, an order to show cause was 
made commencing the above proceeding, 
charging respondent with a criminal con- 
tempt in the violation of the directions of 
the final judgment entered in this District 
in United States against the Liquid Carbonic 
Corporation, et al. [1952-1953 TrapE CASES 
1 67,248]. 


Respondent concedes that inspection of 
the Grand Jury minutes is rarely permitted. 
Respondent urges that the historical basis 
for secrecy of grand jury proceedings no 
longer exists in this proceeding and, further, 
that petitioner’s use of the Grand Jury 
constituted a subversion of its process. 


[No Subversion of Grand Jury Process] 


This respondent moved before Chief 
Judge Sylvester J. Ryan of the Southern 
District of New York to impound and sup- 
press all documents and testimony presented 
to the said Grand Jury. In an opinion, 
dated March 20, 1961 [1961 TrapE CASES 
{ 70,027], Judge Ryan stated: 


“On the undisputed facts, it is clear 
that there was no subversion of the grand 
jury process and the motion to suppress 
and impound the evidence thereby ob- 


tained is denied. United States v. Procter 
& Gamble, 356 U. S. 677.” 


I find myself in agreement with this 
finding by Judge Ryan; at the very least, 
it would be imprudent for me to arrive at a 
different conclusion. See Mayle v. Criss, 163 
F, Sup. 576, 579; U. S. v. Cavell, 164 F. 
Sup. 957, 959. The right to renew reserved 
in paragraph 5 of Judge Ryan’s Order 
(dated March 29, 1961), in my opinion, 
only reserves the right in respondent to 
seek relief not inconsistent with this finding. 


[Veil of Secrecy] 


Respondent argues further that, the dis- 
closure of a portion of the Grand Jury min- 
utes pursuant to the order of Hon, Charles 
Metzner pursuant to Rule 6(e) of the Fed- 
eral Rules of Civil Procedure, reference 
to the Grand Jury minutes contained in the 
affidavit of Bernard M. Hollander in sup- 
port of the application for an order to show 
cause, and the press release of The Atty. 
Gen. referring to the petition filed on Dec. 
22, 1960 lifted the “veil of secrecy” thereby 
entitling respondent to inspect the Grand 
Jury minutes, 

The statement in the petition by Mr. 
Hollander is “In the course of this investi- 
gation, afhant has examined . . . documents 
submitted to and testimony given before 
a grand jury duly impanelled in the 
Southern District Court of N. Y. to investi- 
gate, inter alia, alleged violations of the Fed- 
eral Anti Trust Laws in the carbon dioxide 
industry.” This statement reveals nothing 
of the proceedings before the Grand Jury. 
The press release referred to is equally 
innocuous, 

I find no particularized need exists for 
inspection of the Grand Jury minutes. 

Motion denied. Settle order on two days 
notice. 
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[70,059] Knopfler v. Bohen. 


In the New York Supreme Court, Nassau County. Vol. 145. N. Y. L. J. No. 121, 
page 12. Dated June 23, 1961. 


Stockholders’ Suit—Damage Action Against Co-Conspirators—Right of Nominal 
Defendant to Move for Dismissal.—In an action by a stockholder of a corporation found 
guilty of participation in an unlawful price-fixing conspiracy, one count of which sought an 
accounting and damages from co-conspirators alleged to have exerted duress in causing 
participation by the corporation on behalf of which the suit *vas filed and which was not 
named as a defendant in that count, the corporation on behalf of which suit was filed 


cannot move to dismiss the claim against its co-conspirators for insufficiency. 
See Private Enforcement and Procedure, Vol. 2, J 9005.70. 


Suozzi, Judge [In full text]: Motion to 
dismiss the second cause of action as in- 
sufficient denied. Plaintiff, a stockholder 
of Allis-Chalmers Manufacturing Company, 
in the second cause of action, sues for an 
accounting for damages which that corpora- 
tion has sustained and will sustain as the 
result of lawsuits resulting from an illegal 
price-fixing conspiracy which Allis-Chalmers 
was induced to join by duress practiced 
on the individual defendants by the defend- 
ants General Electric Company and West- 
inghouse Electric Corporation, The movant 
is the Allis-Chalmers Manufacturing Com- 
pany. But Allis-Chalmers is not a defend- 
ant in the second cause of action. Since 
it is not a named defendant in that action, 
Since no relief is sought against it, and 
since a corporate defendant on whose behalf 
the derivative action is brought may not 
take a position in the action antagonistic 


to the claim asserted on its behalf (Chaplin 
v. Selznick, 186 Misc. 66, 58 N. Y. S. 2d 
453; Carthage Paper Makers v. Mutual Box 
Board Co., 159 N. Y. §. 2d 659, aff’d 3 
App. Div. 2d 640), it follows that it may 
not move to dismiss an action brought on 
its behalf. Were this motion brought by 
either General Electric or Westinghouse, 
the court would then have had to consider 
the necessity for a demand on the board 
of directors and a refusal by the board 
to commence an action before the stock- 
holders’ derivative action could be commenced. 
Allis-Chalmers is allegedly a Delaware cor- 
poration. In Newman v. Baldwin (13 Misc. 
2d 897), a Delaware corporation was in- 
volved. There a demand was held unneces- 
sary “where the wrongs complained of are 
beyond the power of ratification by a ma- 
jority of the stockholders” (p. 898). Sub- 
mit order, 


[f 70,060] The Parker Pen Co. v. Buy Wise Merchandise Co., Inc. and Williams 


Buying Corp. 


In the United States District Court for the Southern District of New York. Civil 


No. 99-55. Dated June 16, 1961. 


New York Fair Trade Law 


Enforcement—Consent Decree—Requirement of Notice Prior to Contempt Proceeding 
—Duration of Stipulation Waiving Requirement in Specific Proceeding—Where one 
of the provisions in a “consent” injunction against sales below fair trade prices required 
notice to respondent before institution of contempt proceedings a waiver of the require- 
ment in a contempt proceeding which had been filed without the required notice did not 
have the effect of a permanent waiver. Accordingly, when a further contempt pro- 
ceeding was filed approximately two years later a new notice was required. 


See Resale Price Fixing—Fair Trade, Vol. 1, {[ 3380.34. 
For the plaintiff: Roger Hoge & Hill, New York, N. Y. 
For the defendant: Benjamin E. Alter, New York, N. Y. 


Levert, D. J. [In full text]: Petitioner 
moves for an order, pursuant to Rule 12 
of the Civil Rules of this court, adjudging 
the respondents in civil contempt, and for 
other relief. 


fi 70,060 


On June 4, 1956, after apparently pro- 
tracted litigation, a permanent injunction 
by consent was entered, and so ordered by 
Judge Cashin of this court, enjoining re- 
spondents “from selling any products bear- 
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ing The Parker Pen Company’s name or 
trademarks at less than the minimum prices 
stipulated pursuant to the Parker Pen 
Company’s retailer fair trade contracts and 
the supplements thereto in force and effect 
with retailers of writing instruments in the 
State of New York.” (See Exhibit 1 at- 
tached to Petition herein, p. 1.) 


The final decree by consent also provided: 


“5. Plaintiffs counsel shall, by certi- 
fied mail, give counsel for defendants a 
further additional warning that price cut- 
ting 1s again being practiced by defend- 
ants or either of them, before instituting 
any contempt proceedings under this de- 
cree.” (See Exhibit 1 attached to Peti- 
tion herein, p. 2.) 


On September 26, 1958, petitioner com- 
menced a proceeding on contempt, brought 
on by an order to show cause, without giv- 
ing respondents’ counsel the prior warning 
required in Paragraph 5 quoted above. As 
a result, the parties signed a stipulation 
dated September 29, 1958, which was so 
ordered by Chief Judge Ryan of this court, 
wherein petitioner withdrew its petition for 
an adjudication of civil contempt. It was 
further stipulated: 


“k * * that the service of the petition 
and order to show cause herein shall 
constitute notice to counsel for defendants 
as provided for in paragraph ‘5’ of the 
a decree by consent, dated June 4, 
1956.” 


No further contempt proceedings were re- 
instituted by petitioner for respondents’ al- 
leged contemptuous conduct in April and 
May of 1958. 


Petitioner now seeks to have respondents 
adjudicated in contempt of the permanent 
injunctive order of this court of June 4, 
1956, for respondents’ alleged sales in No- 
vember and December of 1960 of petitioner’s 
pens at prices below their fair trade price. 
Petitioner admits that no warning by cer- 
tified mail was given to respondents’ counsel 
prior to the institution of the present con- 
tempt proceedings. In its petition, how- 
ever, petitioner states: 


“Tt is to be noted that the decree 
dated June 4, 1956 provides in its para- 
graph 5 for certain notice to be given 
to the respondents herein. To the extent 
that this requirement at one time bound 
the parties, it has been modified by the 
order of Judge Ryan dated October 8, 
1958, a copy of which is attached to the 
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final decree by consent as an addenda.” 
(P. 6.) 


Respondents deny that the stipulation of 
1958 modified the final decree so as to 
eliminate the provision concerning prior 
warning, or that there was any agreement 
to attach a final copy of the stipulation 
to the decree as an addenda. Therefore, 
respondents contend, failure to give the re- 
quired notice, as provided for in Paragraph 
5, rénders the proceedings at bar violative 
of the spirit and letter of the final decree. 


The court has examined the moving 
papers, the final decree of June 4, 1958, 
the stipulation of the parties herein dated 
September 29, 1958, and concludes it is 
unable to agree with the arguments ad- 
vanced by the petitioner, 


There is no evidence that the stipulation 
of September 29, 1958 was intended to 
modify in any way the provisions of the 
final decree, or that the parties agreed that 
said stipulation be attached to the final 
decree as an addenda. 


Counsel for petitioner conceded on oral 
argument that the required prior warning 
to respondents’ counsel set forth in Para- 
graph 5 of the decree is indeed a rare item 
in decrees of this type. Hence, it is rec- 
ognized that such a provision represents an 
important concession obtained by respond- 
ents and one to which petitioner nonethe- 
less agreed. It seems highly unlikely, therefore, 
that respondents would have intended to 
surrender so advantageous and vital a fea- 
ture of the decree by agreeing to the stipu- 
lation of September 29, 1958. 


A perusal of the stipulation moreover 
indicates its plain meaning, Petitioner agreed 
to withdraw its September 1958 contempt 
proceedings, while respondents in turn agreed 
to regard service of the petition and the 
order to show cause therein as compliance 
with the prerequisite warning provision of 
Paragraph 5 of the decree. Respondents in 
effect waived the requisite prior notice by 
certified mail to their counsel, accepting 
service of the aforementioned papers in its 
stead. As a result, it seems that petitioner 
would have been free to reinstitute its con- 
tempt proceedings on the basis of respond- 
ents’ alleged contemptuous business activity 
in 1958, advance werning having thus been 
given to (and acknowledged by) respondents 
in compliance with Paragraph 5. 
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However, petitioner evidently declined to 
take any further affirmative action at that 
time, being satisfied, perhaps, that its at- 
tempted recourse to judicial relief may have 
induced respondents to adhere to the decree. 


History, unfortunately, has repeated it- 
self, both in respondents’ alleged violation 
of the permanent injunction and petitioner’s 
alleged failure to comply with the notice re- 
quirement of Paragraph 5. 


The court does not purport to evaluate 
the merits of petitioner’s allegations or 
condone any deliberate contravention of 
court orders. However, the parties have 
bound themselves to an agreed procedure 
for enforcing the provisions of the decree. 
Petitioner saw fit to condition institution 
of contempt proceedings upon a prior ad- 
monition to respondents’ counsel of alleged 
violations of the decree. The argument 
that the stipulation of September 29, 1958, 
as agreed to by respondents, constitutes 
the required prior warning under Paragraph 
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5 with respect to the instant petition, must 
be viewed as untenable. The stipulation 
evidently has a limited purpose only: a 
waiver by respondents of petitioner’s failure 
to provide the requisite prior warning by 
certified mail before instituting the con- 
tempt proceedings in September 1958, which 
proceedings were predicated in turn upon 
respondents’ alleged sales of petitioner’s 
pens below their fair tradé prices in April 
and May 1958. A construction of this 
stipulation as affording the additional warn- 
ing necessary to bring on the present pro- 
ceedings, after an interval of over two and 
a half years, would be unwarranted and 
somewhat tenuous. 


Consequently, the court is constrained to 
deny the instant petition without prejudice 
to the renewal of same upon a showing of 
compliance by petitioner with the procedural 
prerequisite set forth in Paragraph 5 of 
the final consent decree of June 4, 1956. 


So ordered. 


[f 70,061] Parmelee Transportation Company v. John L. Keeshin, Railroad Trans- 


fer Service, Inc., Hugh W. Cross, The New York Central Railroad Co., Howard E. Simp- 
son, Paul E. Feucht, Wayne A. Johnston, Fred G. Gurley, The Atchison, Topeka and 
Santa Fe Railway Co., The Baltimore and Ohio Railroad Co., Chicago & Northwestern 
Railway Co., Illinois Central Railroad Co. and The Pennsylvania Railroad Co. 


In the United States Court of Appeals for the Seventh Circuit. No. 13160. September 
Term, 1960—April Session, 1961. June 30, 1961, 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. 


Sherman Act 


Conspiracy—Elements of Violation—Exclusive Transportation Contract—Influence 
Exerted by Public Official Without Elimination of Competition—Where the record 
showed that competition between the plaintiff (which had enjoyed an exclusive contract 
to transfer baggage and passengers between railroad terminals for a number of years) 
and defendant transportation company for an exclusive contract with the co-defendant 
railroads was intense, allegations of conspiracy and wrongful conduct by a public official 
in influencing the award of the contract 10 defendant did not bring the claim within the 
Sherman Act, which requires a showing of restraint on or elimination of competition. 


See Combinations and Conspiracies, Vol. 1,  2005.355. 
For plaintiff—appellant: Thomas C. McConnell, Francis J. McConnell, John Borst, 
Jr., Chicago, Ill.; Lee A. Freeman and Herbert B. Lazarus, New York, N. Y. 


For defendants—appellees: Albert J. Meserow, Marvin A. Jersild, Martin J. Keating, 
Joseph C. Owens, Albert E. Jenner, Jr., Philip W. Tone, and Amos M. Mathews 
Chicago, III. 

Before Durry, SCHNACKENBERG and CasTLe, Circuit Judges. 


SCHNACKENBERG, Circuit Judge [Jn full 
text]: Parmelee Transportation Company, a 
Delaware corporation, plaintiff, has appealed 
from a judgment of the district court in favor 


{70,061 


of John L. Keeshin, Railroad Transfer 
Service, Inc., Hugh W. Cross, The New 
York Central Railroad Company, Howard 
E. Simpson, Paul E, Feucht, Wayne A. 
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Johnston, Fred G. Gurley, The Atchison, 
Topeka and Santa Fe Railway Company, 
The Baltimore and Ohio Railroad Com- 
pany, Chicago & Northwestern Railway 
Company, Illinois Central Railroad Com- 
pany and The Pennsylvania Railroad Com- 
pany, defendants. Plaintiff’s complaint filed 
February 16, 1956 alleges a combination 
and conspiracy in restraint of trade in viola- 
tion of Sections 1 and 2 of the Sherman 
NCE UE SiC wA Ssatoands2) cand prays 
for treble damages and injunctive relief. 
The judgment bases a dismissal of the 
action on, first, a jury’s verdict that the 
public has not been injured, and, second, 
on the alternative ground that plaintiff 
failed to establish a violation of §1 or §2 
of the Sherman Act or any other provision 
of the antitrust laws and did not state a 
claim thereunder.” 

Plaintiff, prior to September 30, 1955, was 
engaged in the business of tranferring 
passengers and their baggage between rail- 
road terminal stations in Chicago and the 
pickup and delivery of baggage within the 
Chicago metropolitan area to and from rail- 
road stations.’ 

The defendants are (a) John L. Keeshin, 
and his company, Railroad Transfer Service, 
Inc., herein called Transfer, (b) Hugh W. 
Cross, former chairman of the Interstate 
Commerce Commission, and (c) six rail- 
roads, constituting a committee chosen by 
twenty-one railroads having passenger term- 
inals in Chicago and the presidents of four 
of these six railroads.’ 

The complaint alleges the matters referred 
to in the following two paragraphs. 

Since prior to March 15, 1955, the de- 
fendants have been engaged in a conspiracy 
to eliminate all competition for contracts or 
arrangements with the Chicago railroads 
for the rendition of Chicago station transfer 
service and baggage pickup and delivery 
service. 

Contrary to his public obligations and 
acting on behalf of Keeshin, Cross induced 
the defendant railroad presidents and de- 
fendant railroads to foreclose any competi- 
tion for the transfer business, and to cause 
the twenty-one railroads comprising the 
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entire market for such services to do busi- 
ness exclusively with a new company to be 
formed by Keeshin, regardless of whether 
the cost and terms proposed by Keeshin 
were less favorable than could be obtained 
as a result of free competition. Keeshin 
secured Cross’ improper intervention by 
promises of a valuable consideration. Cross 
was able to induce the railroads to join the 
conspiracy by using his position as a mem- 
ber of the Interstate Commerce Commis- 
sion. The railroads accepted the proposal 
in order to influence Cross to give favorable 
consideration to important railroad matters 
pending before the Commission. As a re- 
sult, the railroads entered into an exclusive 
five-year contract with Transfer. The con- 
tract. by its terms, foreclosed competition 
for the Chicago transfer business. 


Soon after the suit was commenced, 
certain defendants filed a motion to dismiss, 
on the ground that the complaint failed to 
state a claim upon which relief could be 
granted and specifically, that there were not 
sufficient facts alleged to establish public 
injury. The late Judge Philip L. Sullivan 
overruled the motions, and defendants filed 
answers. 


Upon the reassignment of the case to 
Judge Miner, an order was entered separat- 
ing the issue of public injury for trial, over 
the objections of both sides. 


After the case proceeded to trial, plain- 
tiff’s counsel made offers of proof of con- 
spiracy “under our complaint”, because, he 
explained, he believed it necessary in case 
of an appeal. Subsequently the court per- 
mitted these offers of proof to be made but 
eventually the offers were, according to 
plaintiff's brief, “stricken from the record 
by the court.” 


[Decision by Trial Court— 
Issues on Appeal] 


At the close of plaintiff's case, Judge 
Miner held that, even if there was a verdict 
of public injury, “this case does not belong 
in the family of anti-trust cases under any 
conditions, from the entire record before 
me.” * He made it clear that he was dispos- 
ing of the case upon the allegations of the 


1 The district court’s opinion is reported in 
186 F. Supp. 533. 

2 Atchison, T. & 8S. F. Ry Co. v. City of Chi- 
cago, 240 F. 2d 930, 933, affirmed 357 U. S. 77, 79. 

3 This description of the committee we have 
taken from plaintiff's brief. 
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4The court submitted to the jury the fol- 
lowing interrogatory: ‘‘Has the selection of 
Railroad Transfer Service, Inc., rather than 
Parmelee Transportation Company to perform 
the interstation transfer service for the rail- 
roads terminating in Chicago resulted in injury 
to the public?’’ The jury answered, ‘‘no’’. 
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complaint and all evidence offered by 
plaintiff and received upon the trial, as well 
as the facts stated in all offers of proof 
made by plaintiff, regardless of whether he 
had ruled adversely to any of said offers. 
He announced that, viewing said evidence 
and offers of proof in the light most favor- 
able to plaintiff, and making all reasonable 
inferences therefrom in its favor, he de- 
termined that plaintiff had failed to establish 
a violation of § 1 or § 2 of the Sherman Act 
or of any other provisions of the. antitrust 
laws, and that the complaint, as amended, 
relating to issues other than that of the 
verdict of the jury, “do not state a claim 
upon which relief can be granted under 
Section 1 or Section 2 of the Sherman Act, 
or any other provision of the antitrust 
lawsis* oes 


The judgment from which appeal has 
been taken was for defendants on the 
verdict, ordered and adjudged that plaintiff 
take nothing by its action, and ordered and 
decreed that the complaint, as amended, 
insofar as it sounded in equity, be dismissed 
for want of equity and judgment be entered 
for defendants on the equitable issues. 


1. Plaintiff contends that Judge Miner 
erred in overruling Judge Sullivan’s decision 
denying defendants’ motion to dismiss the 
complaint on the ground that it failed to 
state a claim upon which relief could be 
granted. Plaintiff's counsel speak of Judge 
Sullivan’s opinion as “the law of the case”. 
A reference to that opinion which was filed 
in 1956 makes it clear that Judge Sullivan 
considered only the “complaint on its face”. 
The action of Judge Miner was the entry 
of a summary judgment and involved not 
merely the complaint® which was before 
Judge Sullivan, but also offers of proof 
and evidence submitted only to Judge 
Miner. 


Regardless of the impact of any law-of- 
the-case rule, our duty is to determine 
whether the judgment of Judge Miner is 
correct. In fact, we should sustain any 
judgment from which an appeal has been 
taken if it is supported by the record and 
the law, regardless of whether the lower 
court has ruled erroneously or has ruled at 
all on that ground. Jaffke v. Dunham, 352 
U. S. 280, 281. Obviously we cannot be ex- 
pected to reverse a correct decision by one 
district judge simply because we find that 


5 The complaint was amended in respect not 
here material, 
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it is contrary to a prior ruling by another 
district judge in the same case, 1, e. contrary 
to the “law of the case”. 


2. This judgment, being based upon the 
complaint and plaintiff's offered evidence, 
did not involve a finding of any genuine 
issue as to any material fact. It is a sum- 
mary judgment. Rule 56(b) and (c), 28 
U. S. C. A. Each answer filed by the de- 
fendants asks for dismissal of the complaint. 
In Repsold v. New York Life Insurance Com- 
pany, 216 F. 2d 479, 483, we said: 


“The court is authorized under the plain 
provisions of ‘this rule to summarily de- 
termine whether or not a bona fide issue 
of fact exists between the parties to the 
action. A determination by the court 
that such issue is presented makes the 
rule inoperative. On the other hand, if 
the pleadings, and proof in the form of 
depositions, affidavits and admissions on 
file, disclose that no real cause of action 
or defense exists, the court may determine 
that there is no issue to be tried by a 
jury and may grant a summary judgment. 

“Rule 56 does not provide any method 
for exactly determining the presence of 
an issue of fact, and so each case depends 
upon the facts peculiar to it. Speaking 
in general terms, the court is not au- 
thorized under the rule to try issues of 
fact but it has the power to penetrate 
the allegations of fact in the pleadings 
and look to any evidential source to de- 
termine whether there is an issue of fact 
to be tried.” 


3. Plaintiff's complaint alleges that it was 
ready, willing and able, and had offered to 
continue to engage in the station trans- 
fer and pickup and delivery business on 
terms and conditions favorable to the railroads 
and to the traveling public, but had been 
prevented from so doing from and after 
September 30, 1955 by the conspiracy 
described. It also alleges that the 


“* * * services performed by TRANS- 
FER pursuant to said contract have been 
and are more costly to said railroads and 
less extensive and valuable than the 
services previously performed by plaintiff 
and which plaintiff had offered to con- 
tinue to perform.” 


{Offers of Proof by Plaintiff] 


We are assisted by plaintiff’s brief in the 
following statement of offers of proof which 
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the record shows were made by plaintiff 
before Judge Miner: ® 


Plaintiff had rendered satisfactory service to 
the railroads in Chicago over a period of many 
years. In 1954, a committee of six railroads 
(representing each of the six railroad terminals) 
was appointed by the twenty-one railroads 
terminating in Chicago, to interview other 
prospective transfer carriers to see whether the 
cost to the railroads of providing the station 
transfer services could be reduced. The memo- 
randum prepared by the committee and sub- 
mitted to prospective contractors stressed that 
the cost of service was the committee’s only con- 
cern in these words: 

“We would have it known that the railroads 
serving Chicago have enjoyed their relationship 
with the Parmelee Transportation Company, 
and they feel that the services of each has 
contributed to the success of the other, not- 
withstanding the economic conditions are such 
that the railroads must not undertake to pay a 
greater fee for the services performed than is 
neeessary, and because the greater portion of 
the transfer fee paid to the Parmelee Trans- 
portation Company is absorbed by the out- 
bound railroad. * * *’’ 

Negotiations were conducted over a period of 
months and the committee concluded that the 
proposals received, including one from Keeshin, 
were unsatisfactory and no change from plain- 
tiff was warranted unless the transfer rate was 
cut 10¢ to 20¢ per coupon from $1.20. The com- 
mittee report was presented to all of the twenty- 
one terminal railroads on February 1, 1955, and 
it was the consensus of opinion that there 
should be no change from plaintiff. The Santa 
Fe Railroad representative reported: 

““s * * Chicago Terminal Lines were advised 
that we had received one bid for transfer of 
passengers and baggage from Keeshin at ap- 
proximately same rate Parmelee is now charg- 
ing, and one bid for transfer of baggage only. 
Chairman Padrick advised lines present that 
it was the view of the committee studying the 
transfer arrangements that a change in opera- 
tors should not be considered unless, say, bid 
of $1.10 or $1.00 including baggage was sub- 
mitted by some transfer company.”’ 

The Soo Line representative stated: 

‘‘* * * The Railway Express Agency made 
the statement that we were getting a good deal 
at present and that they would not touch the 
proposition for anything less than cost plus 15 
percent. 

‘“‘The consensus of the meeting seemed to be 
there would be no point in disturbing the pres- 
ent relationship unless we could reduce the 
price to around $1.00 or $1.10.”’ 

The B & O Railroad said: 

“J. L. Keeshin’s proposal not sufficient de- 
crease from present cost to warrant change 
from Parmelee Co. Railroads worse off if must 
load and unload trailers.’’ 

Plaintiff was then contacted and submitted 
its proposal of March 15, 1955, which undertook 
to provide $500,000 of new equipment, reduce 
the coupon rate from $1.22 to $1.20 and provide 


Cited 1961 Trade Cases 
Parmelee Transportation Co. v. Keeshin 


78,253 


for wage and traffic escalator clauses. This 
proposal was well received. One of the Vice 
Presidents of the New York Central (the largest 
transfer railroad, accounting for over 22.9% of 
the traffic) wrote plaintiff on March 24, 1955, 
and stated: 

“I have read your proposal of March 15th 
addressed to Mr. Padrick, concerning the trans- 
fer service performed by Parmelee Transporta- 
tion Company at Chicago. 

“T see no reason why it should not be adopted 
by the Chicago terminal lines, as it impresses 
me as being fair and reasonable.’’ 

The committee considered plaintiff's pro- 
posal on March 17, 1955, and undertook to reach 
its decision within thirty days. The interviews 
were concluded. 

Keeshin late in March, 1955, had a meeting 
with Interstate Commerce Commissioner Hugh 
W. Cross in Washington, D. C. Keeshin asked 
Cross to put in a good word for him with the 
railroads wth whom he was negotiating. This 
Cross did. Cross reported to Keeshin on his 
talks with the railroad executives and when 
Keeshin was awarded the transfer contract Kee- 
shin called Cross to thank him for the help 
rendered. 

There were thirty-four long distance tele- 
phone calls between them during the period 
from March 23 to September 18, 1955. The 
calls were usually made late at night and were 
most frequently of long duration—some ex- 
ceeded forty-five to sixty minutes in length. 
Cross admitted that he had many telephone 
conversations with Keeshin concerning the 
transfer negotiations. 

In April 1955, Cross visited President Simp- 
son of the B & O in his office in Baltimore and 
called him on the long distance telephone on 
several occasions and in each instance discussed 
the Chicago transfer negotiations. Cross like- 
wise visited Carpi, Vice President of the Penn- 
sylvania, in his office in Philadelphia and called 
him on the long distance telephone on several 
occasions, usually coinciding with the Simpson 
calls and discussed the transfer matter with 
Carpi. 

News of these contacts quickly spread to the 
committee members. On April 27, 1955, Presi- 
dent Perlman of the New York Central spoke 
to his Chicago Vice President and requested 
that the committee not act on the transfer 
contract award until Perlman ‘‘would have an 
opportunity to analyze it.’’ The chairman of 
the committee, Bone, Chicago passenger agent 
of N. Y. C., wanted to know from his superior 
what position he should take ‘‘in view of the 
analysis of Perlman.” 

On April 28, 1955, Bone called Smart of the 
Illinois Central and informed him that ‘‘some 
railroad presidents have been contacted’’; that 
he was calling a committee meeting for May 
19 and ‘“‘that in view of contacts now being 
made of the presidents’ offices that representa- 
tion at this meeting should be at the highest 
passenger traffic level * * *.”’ 

On April 29, 1955, the day after the Bone- 
Smart conversation, President Johnston of the 
I. C., Smart’s superior, went to Washington, 
D. C., met with Cross and asked him if it was 


6 Readers of this opinion are cautioned that 
in this case the truth of the allegations of fact 
contained in these offers has not been estab- 


Trade Regulation Reports 


lished nor been a subject of inquiry. We assume 
these facts only for the purpose of this appeal. 
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true that he was going to go with Keeshin in 
an executive capacity if Keeshin secured the 
transfer contract. Cross said the story was true. 

President Gurley of the Santa Fe also stated 
in affidavit and in testimony that he heard 
statements prior to June, 1955, possibly from 
a railroad man in Washington, that Cross would 
be associated with Keeshin if the latter secured 
the transfer contract. In fact, Keeshin con- 
ceded that he had a general understanding with 
Cross which was in existence at the time of the 
transfer negotiations that Cross could have a 
position with him when he left the government. 

Cross for personal reasons had intervened 
with the top railroad executives and sought to 
have the transfer services awarded to Keeshin 
irrespective of competitive considerations. The 
committee railroad executives knew of Cross’ 
personal interest in securing an executive post 
with Keeshin if he got the transfer contract. 
They were also fully aware that matters of 
great importance to them were pending before 
the Interstate Commerce Commission and that 
Cross would continue to vote in the decision of 
these cases while he was on the Commission. 

Furthermore, Cross had private conversations 
with these railroad executives concerning spe- 
cific cases pending before the Commission. 
Thus, when he visited Simpson in Baltimore 
and asked him about the Chicago transfer nego- 
tiations he also discussed the pending B & O 
bond financing. This was the largest security 
refinancing undertaken by any railroad. It 
resulted in interest savings to the B & O of 
$3,000,000 per year. The B & O had many 
substantial reasons for securing Cross’ coop- 
eration on this refinancing. 

In view of Cross’ intervention (and President 
Perlman’s expressed interest) another nego- 
tiating meeting was set by the committee chair- 
man, Bone, of the N. Y. C., for May 19, 1955, 
at which Keeshin and plaintiff would again be 
heard. Cross had several long distance tele- 
phone conversations with Keeshin and then on 
May 12 and 13 he called President Simpson, 
B & O, Vice President Carpi, Pennsylvania, and 
President Feucht, C. N. W. Feucht prepared a 
memo of this conversation which read in part: 

“Memorandum of my conversation with Hugh 
Cross, Commissioner, Interstate Commerce Com- 
mission, at 4:15 P. M. Friday, May 13, 1955. 

“Hugh Cross stated that he was very much 
interested in seeing that J. L. Keeshin got the 
new contract with the railroads here in Chi- 
cago to handle baggage and people between the 
various stations. He understands the contract 
expires July 1st and there are three bids for 
the new contract—Willett, Parmelee and Kee- 
shin.”’ 

Feucht testified that in the course of this 
conversation Cross asked him whether he 
needed a raise in commutation fares but Fuecht 
replied that he had just had one. 

The committee met on May 19, 1955 and had 
in attendance the top passenger executives of 
the B & O from Baltimore, of the Pennsylvania 
from Philadelphia and of the I. C. and C. N. W. 
This was the first time any of these executives 
had attended such a meeting. At the meeting 
Keeshin adhered to his original proposal sub- 
mitted in December 1954, Plaintiff amplified 
on its March 1955 proposal by withdrawing 
the traffic escalator clause and submitting maxi- 
mum coupon rates for the next six years of 
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$1.20, $1.22, $1.23 and $1.24 for the first four 
years and $1.25 for the remaining two years. 
The schedule of maximum rates was transmitted 
to the committee chairman the next day with 
the notation. 

“To date, Parmalee has served the railroads 
for 102 years with no written contract, only 
the railroads’ verbal commitment. We are still 
ready to honor the verbal commitment of the 
railroads for the next five years as per our 
understanding, without a written contract un- 
less the railroads desire to have such a con- 
tract.” 

The committee recessed to June 3 to secure 
the views of their executives. Immediately, 
memoranda recommendations were prepared by 
the participating committee members for sub- 
mission to their superiors. Plaintiff found 
memos in the files of each of the three western 
railroads on the committee. All recommended 
the selection of plaintiff because its proposal 
was superior. 

The Santa Fe representative on May 23 rec- 
ommended plaintiff stating in part: 

“There will be a final meeting of the com- 
mittee on June 3rd to submit a recommendation 
to all Chicago Terminal Lines. We propose to 
recommend the continuance of our arrangement 
with Parmelee because of our long association 
with that company and its satisfactory transfer 
of our passengers and baggage between termi- 
nals. We believe that the proposal submitted 
by Mr. Markin is superior to the proposal sub- 
mitted by Mr. Keeshin because we have assur- 
ance of a maximum coupon rate in the fourth 
and fifth years, and in addition, we will avoid 
the possibility of labor trouble in connection 
with operation by a new company with different 
union.”’ 

“We understand that Mr. Keeshin has ap- 
pealed to the executives of the B & O, Penna., 
C & NW, and possibly other lines for favorable 
consideration of his bid.’’ 

The CNW committee representative on May 
23 addressed a memo to his Vice President rec- 
ommending plaintiff, and the Vice President in 
turn passed the recommendation up to his Presi- 
dent with these words: 

“Tt is the view of our passenger people, and I 
understand the same view is held by the com- 
mittee members from the other railroads, that 
Parmelee should be awarded the contract be- 
cause of their years of experience, their finan- 
cial integrity and the fact that they have given 
us a definite maximum of $1.25 per coupon after 
the fourth year of the contract.”’ 

The Illinois Central recommended plaintiff: 

“In view of the fact that both of these pro- 
posals are about the same and as no serious 
complaints have been received in connection 
with the present Parmelee service, it is my rec- 
ommendation that we record our expression as 
favoring the continuation of the Parmelee Servy- 
ice. May I have your approval.”’ 

These reports favorable to the selection of 
Plaintiff came after the May 19 meeting. The 
B & O on April 11 had already prepared a 
memo for the President detailing the status of 
the Chicago transfer negotiations and pointing 
out that ‘“‘Parmelee assumes responsibility for 
this service [close connections between trains] 
and generally does a good job.’’ Keeshin is not 
mentioned in this memo as a prospective con- 
tractor although his proposal was formally be- 
fore the committee Furthermore, the New 
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York Central had expressed a very favorable 
reaction to plaintiff's March 15, 1955 proposal 
and in summarizing the situation immediately 
after the May 19, 1955 meeting, the New York 
Central passenger Vice President noted that 
both plaintiff and Keeshin were very close in 
their bidding. 

In the case of the Pennsylvania Railroad, no 
records on the transfer negotiations existed for 
the period from February 15 to June 14, 1955. 
[Plaintiff offered to prove that such records had 
been suppressed. ] 

On May 23, President Perlman of the NYC 
called his Chicago Passenger Agent, Bone, and 
asked about the Chicago transfer situation. 
This was the first time in Bone’s history with 
the railroad that he had received a call from 
Perlman or any President. Bone then sent 
Perlman’s office a copy of plaintiff’s latest pro- 
posal. On May 23 he assumed that Parmelee 
would be selected, but on May 24 following 
Perlman’s call he dispatched a memorandum to 
New York recommending Keeshin. 

During this period there was telephoning be- 
tween Keeshin and Cross, from Cross to Presi- 
dent Simpson and between Keeshin, Cross and 
Forgash, the president of U. S. Freight Lines, 
an affiliate of the New York Central. 

On May 25, 1955, Cross dispatched three tele 
grams to the Presidents of the three western 
railroads whose passenger representatives had 
recommended the selection of plaintiff, the 
CNW, I. C. and S. F., which telegrams stated: 

“Expect to be in Chicago between May 31 
and June 2 at which time I shall stop Hope I 
may have a short chat with you.”’ 

Cross came to Chicago on May 31 and stayed 
to June 3. He first called President Feucht, 
CNW, and when he found him out of the office 
left word that he was at the Union League 
Club. Feucht when he returned told his spe- 
cial counsel, Morehouse, about Cross. More- 
house on June 2 called Cross and visited him 
in his room at the Union League Club where 
among other matters they discussed the Trans- 
continental Class Rate case which was then 
pending before the Commission. Morehouse re- 
ported back to Feucht and late in June 2, 
Feucht switched the CNW to Keeshin because 
of the intervention of Cross. 

Cross visited President Johnston in his office 
on June 1 or 2. In the evening of June 2, 
Smart, passenger agent of the I. C., received a 
telephone call asking him to canvass the other 
committee railroads as to their attitude. Smart 
conducted this canvass between the hours of 
7 P.M. and 10 P. M. on June 2. Early in the 
morning of June 3, Smart attended a meeting 
with the I. C. passenger traffic Vice President 
and was instructed to switch to Keeshin. 

President Gurley shortly before June 3 asked 
his executive Vice President to bring him down 
to date on the transfer negotiations. Gurley 
had received no previous memoranda on the 
Chicago transfer matter. He then received the 
passenger department’s recommendation of 
plaintiff which made note of the fact that Kee- 
shin had contacted executives of the committee 
railroads to secure favorable treatment. Gurley 
instructed. his staff to vote for Keeshin and gave 
no reasons. 

In this connection the Vice President in 
charge of passenger traffic testified that he was 
asked by the Executive Vice President: 
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‘“‘whether it was possible without hurting the 
Santa Fe, to give this contract to Keeshin.’’ 


After receiving his instructions, this officer then 
in turn instructed his tommittee representative: 


“to vote for him [Keeshin] as a matter of 
policy.”’ 

The committee met on June 3 and unani- 
mously voted for Keeshin. 

Cross had made many long distance telephone 
calls to Keeshin and to railroad executives. All 
of these calls were either made from his resi- 
dence or if placed at the Commission were 
charged to his home phone. Similarly, Cross 
expended his own funds in the dispatch of tele- 
grams and in his travels to Baltimore, Phila- 
delphia and Chicago. 

Cross was to profit personally as follows: 
First Keeshin arranged to have a U. S. Freight 
Lines subsidiary buy thirty International Har- 
vester tractors from the Carrollton Farm Supply 
Agency run by Cross’ son on the basis of an 
override of $150 per tractor, or $4,500. Sec- 
ondly, Keeshin offered Cross an executive job 
with his company if he got the transfer contract. 

Shortly after Keeshin was awarded the trans- 
fer contract, Cross on June 29-30 came to Chi- 
cago and selected a house in Deerfield, Illinois, 
for purchase. He executed a contract of pur- 
chase on July 11, 1955, after inserting that ‘‘pos- 
session [was] to be given buyers by September 
15, 1955’’ (Keeshin’s service was to commence 
October 1, 1955) and transmitted this contract 
by a personally written letter which stated: 

‘Please treat this matter in confidence and 
withhold the use of my name.”’ 


On the same day, July 11, Cross listed his house 
in North Sumner, Maryland, for sale. 

On July 27, Cross transmitted $4,500 as earn- 
est money on his purchase contract of $38,000. 

In September, a Senate investigation of Cross’ 
conduct in connection with the Chicago trans- 
fer negotiations was instituted and Cross then 
sought to cancel his contract of purchase. His 
broker called the seller’s attorney and stated: 

“* * * in view of the Senate Committees 
investigation with reference to Hugh Cross, Mr. 
Cross was more anxious than ever to drop the 
deal and would gladly forfeit the $4500 already 
paid. CWD told Mr. Wilbur that we would not 
accept the forfeiture of $4500 in lieu of going 
through with the deal; that we would enforce 
the contract by a suit for specific performance 
in the Circuit Court unless the deal was cul- 
minated.’’ 

Cross moved into the Deerfield house in De- 
cember 1955, put it up for sale prior to May 
1956 and sold the house on May 22, 1956 to an 
executive officer of defendant, Pennsylvania 
Railroad. 

Cross was subject to a Senate investigation 
of his conduct. In executive session he ad- 
mitted he had been indiscreet and resigned his 
Commission chairmanship to avoid a public 
hearing. 

Defendant railroads had important matters 
pending for decision before the Interstate Com- 
merce Commission and Cross after his personal 
contacts with the railroads on behalf of Keeshin 
continued to participate in the decision of these 
matters. 

Plaintiff also offered to prove the extent of 
damages which it suffered by reason of the 
alleged illegal conspiracy. 
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According to plaintiff’s counsel, this case 
involves the destruction of a competitive 
market which was formerly open to any per- 
son willing and able to perform transfer 
services, but which is now closed and in 
which competition for the rendering of the 
transfer service has been eliminated by a cor- 
rupt conspiracy, in violation of §§1 and 2 
of the Sherman Act. 


[Existence of Competition] 


For many years plaintiff had contracts 
with the railroads under which it carried 
through-passengers between the various 
Chicago railroad stations. It is such a 
contract that the railroads granted to Trans- 
fer in 1955. City of Chicago v, Atchison, 
T. & S. F. Ry. Co. 357 U. S. 77, affirming 
240 F. 2d 930, 7th Cir. This contract, be- 
ing exclusive in its nature, in that sense is 
a monopoly. However, such a contract is 
not illegal. United States v. Yellow Cab Co. 
[1946-1947 Trape Cases 57,576], 332 U. S. 
218, 229. See, also, Donovan v. Pennsylvania 
Co., 199 U. S. 279, 297." 


As we have held, 240 F. 2d 930, at 936-7, 
the Chicago railroads, when they entered 
into the exclusive contract with Transfer, 
were performing duties imposed upon them by 
the Interstate Commerce Act (49 U. S.C. A. 
$1, et seqg.). The Supreme Court said, 357 
UPSa/Taans/x 


‘ck *& %* We believe the Act authorizes 
the railroads to engage in this transfer 
operation themselves or to select such 
agents as they see fit for that purpose 
without leave from local authorities.” * 


In the incidents involved in the case at bar, 
the railroads were engaged in selecting such 
agent as they saw fit for transfer service 
between Chicagga stations. However, plain- 
tiff would bring this case within the ambit 
of Umted States v. Yellow Cab Co. [1946-1947 
TRADE Cases {[ 57,576], 332 U. S. 218, where 
the court said, at 229: 


“Any attempt to monopolize or to im- 
pose an undue restraint on such a con- 
stituent part of interstate commerce brings 
the Sherman Act into operation. Here 
there is an alleged conspiracy to bring 
nearly all the Chicago taxicab companies 


™To the same effect are Delaware, L. & W. 
R. R. v. Morristown, 276 U. S. 182, 192; Black 
& White Taxi Co. v. Brown & Yellow Taxi Co., 
276 U. S, 518, 528-529. See also Friend v. Lee, 
D. C. Cir., 221 F. 2d 96, 100 n. 5. 

’ That railroads have the right to select their 
agent or contractor is implicit. See § 202(c)(2) 
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under common control and to eliminate 
competition among them relative to con- 
tracts for supplying transportation for 
this transfer in the midst of interstate 
journeys. Only Parmelee is free to attempt 
to procure such contracts; Yellow and Cab 
Sales are forbidden to compete for such 
contracts, despite the fact that they con- 
ceivably might provide the same trans- 
portation service at lower cost to the 
railroads. The complaint accordingly 
states a violation of the Sherman Act in 
this respect. * * *’ (Italics supplied.) 


But the complaint in that case alleged facts 
showing an absolute bar to competition for 
the transfer contract. It further showed 
that that effect was the purpose of an al- 
leged conspiracy. 


On the other hand, the record in the case 
at bar shows quite the contrary. No inter- 
ested bidder for the contract was prevented 
from competing for it. Competition, which 
was formally opened in November, 1954 by 
solicitation of bids and brought bids from 
plaintiff, Transfer and Willett, proceeded 
for more than six months. The competition 
between plaintiff and Transfer was always 
intense and finally became feverish. Both 
competitors made adjustments in their prop- 
ositions in their eagerness to secure the 
contract with the railroads. The case made 
out by plaintiff’s offers of proof and evidence 
reflects the unusual attention which high 
officials of the railroads bestowed upon the 
bidding. An assertion that the competitive 
market for this contract was destroyed or 
that the competition for it was eliminated is 
belied by the record. While one competitor 
succeeded and necessarily the other failed, 
unmistakably there was very strenuous com- 
petition. This unavoidable fact undermines 
the plaintiff's charges under §§1 and 2 of 
the Sherman Act. Nor is this result pre- 
cluded by the fact (which a court might 
well find on the case presented by way of 
offers of proof) that the victory of the suc- 
cessful bidder was made easier by the 
wrongful conduct of a public official. As- 
suming the record presented as to his in- 
volvement reflects the truth (which we are 
for this purpose required to do), any party 
damaged thereby has (and would have had, 


of the Interstate Commerce Act, 49 U. S.C. A. 
§ 302(c) (2), which holds the railroads liable for 
the adequate performance of service and obliga- 
tions of the agent or contractor under the Act. 
Status of Parmelee Transportation Co., 288 
I. C. C. 95, 104. a 
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even before the enactment of the Sherman 
Act) a ground for relief in the courts of 
this country. However, the use of conven- 
tional antitrust language in drafting a com- 
plaint will not extend the reach of the 
Sherman Act to wrongs not germane to 
that act, even though such wrongs be ac- 
tionable under state law. We are not con- 
cerned with labels. Otherwise, an adroit 
antitrust lawyer might use his skill in the 
use of words to convert many unlawful acts 
into antitrust violations. The antitrust laws 
were never meant to be a panacea for all 
wrongs. 
[Precedents] 


In Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES { 56,039], 310 U. S. 469, Apex 
was a hosiery manufacturer in Philadelphia, 
a substantial part of its product being 
shipped in interstate commerce. Respondents 
were a labor organization and its officers, 
who were charged with conducting a strike 


at Apex’ factory in violation of the Sherman 
ACE phones, Sa Gall. Sle 


The court said, at 483: 


“It is not denied, and we assume for 
present purposes, that respondents by 
substituting the primitive method of trial 
by combat, for the ordinary processes of 
justice and more civilized means of de- 
ciding an industrial dispute, violated the 
civil and penal laws of Pennsylvania which 
authorize the recovery of full compensa- 
tion and impose criminal penalties for the 
wrongs done. But in this suit, in which 
no diversity of citizenship of the parties 
is alleged or shown, the federal courts 
are without authority to enforce state 
laws. Their only jurisdiction is to vindi- 
cate such federal right as Congress has 
conferred on petitioner by the Sherman 
Act and violence, as will appear hereafter, 
however reprehensible, does not give the 
federal cqurts jurisdiction.” 


Significantly, at 512, the court said: 


“These cases show that activities of 
labor organizations not immunized by the 
Clayton Act are not necessarily violations 
of the Sherman Act. Underlying and im- 
plicit in all of them is recognition that 
the Sherman Act was not enacted to police 
interstate transportation, or to afford a 
remedy for wrongs, which are actionable 
under state law, and result from com- 
binations and conspiracies which fall short, 
both in their purpose and effect, of any 
form of market control of a commodity, 
such as to ‘monopolize the supply, control 
its price, or discriminate between its 
would-be purchasers.’ * * *.” 
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The court further said, at 513: 


“Tf, without such effects on the market, 
we were to hold that a local factory strike, 
stopping production and shipment of its 
product interstate, violates the Sherman 
law, practically every strike in modern 
industry would be brought within the ju- 
risdiction of the federal courts, under the 
Sherman Act, to remedy local law viola- 
tions. The Act was plainly not intended 
to reach such a result, its language does 
not require it, and the course of our deci- 
sions precludes it. The maintenance in 
our federal system of a proper distribu- 
tion between state and national govern- 
ments of police authority and of remedies 
private and public for public wrongs is of 
far-reaching importance. An intention to 
disturb the balance is not lightly to be 
imputed to Congress. * * *” 


Apex was cited with approval in Eastern 
Railroad Conference v. Noerr Motors [1961 
TRADE CASES § 69,927], 365 U. S. 127. Noerr 
recognized, at 142, that, even though the 
courts below rested their holding that the 
Sherman Act had been violated upon a 
finding that the purpose of the railroads was 
“more than merely an attempt to obtain 
legislation. Jt was the purpose and intent 

to hurt the truckers in every way pos- 
sible even though they secured no legislation.’, 
this meant no more than that the truckers 
sustained some direct injury as an incidental 
effect of the railroads’ campaign to influ- 
ence governmental action and that the rail- 
roads were hopeful that this might happen. 
Thus, the issue presented by the lower 
courts’ conclusion of a violation of the Sher- 
man Act on the basis of this injury was 
held to be no different than the issue pre- 
sented by the factors already discussed. 


At 144, the court said: 


‘Se %* %& No one denies that the railroads 
were making a genuine effort to influence 
legislation and law enforcement practices. 
Indeed, if the version of the facts set 
forth in the truckers’ complaint is fully 
credited, as it was by the courts below, 
that effort was not only genuine but also 
highly successful. Under these circum- 
stances, we conclude that no attempt to 
interfere with business relationships in a 
manner proscribed by the Sherman Act 
is involved in this case.” 

The court was led to this conclusion, at 
145: 

‘x * * But the contest itself appears 
to have been conducted along lines nor- 
mally accepted in our political system, 
except to the extent that each group has 
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deliberately deceived the public and public 
officials. And that deception, reprehensible 
as it is, can be of no consequence so far 
as the Sherman Act is concerned. * * *” 


In Hunt v. Crumboch [1944-1945 TRADE 
Cases J 57,385], 325 U. S. 821, 826, the court, 
referring to the Sherman Act, said: 


‘“k * * That Act does not purport to 
afford remedies for all torts committed 
by or against persons engaged in inter- 
state commerce, * * *” 

Upon the authority of Apex, it added: 

‘ok %* * Whether the respondents’ con- 
duct amounts to an actionable wrong sub- 
jecting them to liability for damages 
under Pennsylvania law is not our con- 
cern.” 


[Conclusion] 


. For the reasons herein stated, we hold 
that the claim asserted by plaintiff does not 
set forth a violation of §1 or §2 of the 
Sherman Act. Therefore we affirm the 
judgment of the district court. Judgment 
affirmed. 


\|[ Dissent] 


Durry, Circuit Judge, dissenting [Jn full 
text]: The opinion of the District Court 
shows this case was decided on the ground 
the “plaintiff has failed to meet its burden 
of proving public injury, an essential ele- 
ment of its cause of action in this private 
treble damage suit. Judgment should there- 
fore be entered for the defendants on this 
ground.” 


Over the objections of both sides, trial 
was had on the issue of public injury only. 
In my opinion, this was error. The case of 
Radiant Burners, Inc. v. Peoples Gas Light & 
Coke Co, [1961 TrapE Cases { 69,896], 364 
U. S. 656, demonstrates that public injury 
was an irrelevant issue. The many diffi- 
culties which were encountered in and grew 
out of the trial of the instant case, arose 
because the learned trial judge insisted that 
the issue of public injury be tried separately 
and apart from the other issues in the case. 

It is true, the trial judge also held the 
facts alleged in the complaint and proved 
and offered to be proved on the trial of the 
issue of public injury showed no violation 
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of the antitrust laws. The Court ordered 
“Judgment should be entered for defend- 
ants on this additional ground.” (Emphasis 
supplied) 

No railroad provides passenger service 
through Chicago. It is necessary for any 
through passengers arriving in the city by 
rail to transfer from one train to another 
and usually from one station to another. 
For many years prior to 1955, Parmelee 
Transportation Company had provided this 
service. 

The complaint alleges a conspiracy among 
the defendants to eliminate competition in 
the business of fransporting passengers be- 
tween railroad stations in Chicago and of 
performing pickup and delivery services. 
This is the very market and type of re- 
straint which the Supreme Court held vio- 
lated the Sherman Act in Umited States v. 
Yellow Cab Company [1946-1947 TRADE CASES 
7 57,576], 332 U. S. 218. The Supreme 
Court there held that any attempt to impose 
an undue restraint on this market brings the 
Sherman Act into operation. It said, 332 
U.S. at page 229: “Any attempt to monopo- 
lize or to impose an undue restraint on 
such a constituent part of interstate com- 
merce brings the Sherman Act into opera- 
ton. 1. Bsa 

In the Yellow Cab case, the Supreme Court 
considered as a competitive market “con- 
tracts with railroads or railroad terminal 
associations to transport passengers and 
their luggage between railroad stations in 
Chicago (332 U.S. at page 228).” 

It is well established the Sherman Act is 
applicable to conspiracies of buyers as well 
as sellers. Mandeville Island Farms, Inc. v. 
American Crystal Sugar Co. [1948-1949 TRADE 
Cases 62,251], 334 U. S. 219 (see cases 
cited in footnote 16 on page 235). 

The majority opinion apparently recog- 
nizes that under the Yellow Cab case, a 
conspiracy among sellers of transfer service 
is illegal. I am aware of no reasonable 
basis for holding an identical conspiracy 
between a group of buyers, a public official 
and one seller is not likewise proscribed. 

I would reverse and remand for trial upon 
the merits upon all of the issues in the case. 
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[f] 70,062] Simonetti Inc. v. State of Alabama ex rel. MacDonald Gallion, as Attor- 


ney General of Alabama. 


In the Supreme Court of Alabama. 
October Term, 1960-61. 6 Div. 415. 


Appeal from Jefferson Circuit Court. 


The State of Alabama—Judicial Department. 
June 29, 1961. 


In Equity. 


Alabama Sales Below Cost Law 


Unfair Cigarette Sales Act—Constitutionality—The Alabama Unfair Cigarette Sales 
Act, Acts of 1951, No. 805, is constitutional in general as an anti-monopoly law. The 
court specifically noted that it was not ruling on all of the statutory provisions, since 
the demurrer in issue challenged only the Act as a whole. 


See Sales Below Cost, Vol. 2, § 7100A, 7111.01. 


For the appellant: 


Victor H. Smith, Pritchard, McCall & Jones, Birmingham, Ala. 


for the appellee: MacDonald Gallion, Attorney General of Alabama; Guy Sparks 
and William H. Burton, Asst. Attorney Generals of Alabama, Montgomery, Ala. 


John J. Smith, attorney for Amicus Curiae (Alabama Wholesale Tobacco Assn.), 


Birmingham, Ala. 


Lrvincston, Chief Justice [In full text]: 
The State of Alabama, er rel. its Attorney 
General, filed in the Circuit Court of the 
Tenth Judicial Circuit of Alabama, in Equity, 
its bill of complaint to enjoin Simonetti, 
Inc., a Corporation, from violating the 
so-called Unfair Cigarette Sales Act (Act 
No. 805, Acts of Alabama 1951, effective 
September 11, 1951), by advertising, offer- 
ing for sale and selling cigarettes at whole- 
sale in the State of Alabama below cost 
(as defined in Sec. IV (k)I of said Act) 
of such cigarettes to the appellant, and 
with the intent of injuring its competitors 
and destroying, or substantially lessening, 
competition. 

The appellant, Simonetti, Inc., interposed 
its demurrers attacking the constitutionality 
of said Act as a whole, but not the consti- 
tutionality of any specific section or sections 
thereof. 

Appellant’s demurrers were overruled and 
the constitutionality of said Act was sus- 
tained by the trial court. Simonetti, Inc., a 
Corporation, appealed. 

The grounds of demurrer assigned, and 
the briefs, are properly concentrated in 
the main upon the very serious question of 
the constitutional validity of Act No. 805, 
Reg. Sess. 1951, Legislature of Alabama, 
[as] it now appears in the Pocket Part 
of the Code of Alabama 1940 as Sec. 83(1) 
through (14) of Title 57. 

The bill of complaint is bottomed solely 
and squarely upon, and seeks to enforce, 
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the so-called Unfair Cigarette Sales Act. 
Sec. 3(a) of the aforesaid Act contains 
the following provision: 


“It shall be unlawful for any wholesaler 
or retailer, with intent to injure com- 
petitors, destroy or substantially lessen 
competition, to advertise, offer to sell, 
or sell at wholesale or retail, cigarettes 
at less than cost to such wholesaler or 
retailer as the case may be.” 


[Conclusion] 


It is clear that if the Act is constitutional, 
the bill of complaint sufficiently alleges 
its violation by the appellant. It is equally 
clear that the demurrers interposed by the 
appellant raise the question of the equal 
protection of the law and the due process of 
law under the 14th Amendment of the Con- 
stitution of the United States, and also 
the question of whether the Act is violative 
of the 1901 Constitution of the State of 
Alabama. In our opinion, the Act is con- 
stitutional and we so hold and sustain the 
decree of the lower court overruling ap- 
pellant’s demurrers. 

In its decree overruling appellant’s de- 
murrer, Honorable Robert C. Giles states 
as follows: 


‘* * * The able brief and argument 
of the present respondent has not per- 
suaded the undersigned to depart from 
the views expressed in the opinion in the 
prior case [Dominic Simonetti, Complain- 
ant, v. Joe M. Edwards, as Commussioner 
of the State Department of Revenue, et al., 
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Respondents], a copy of which is attached 
to and by reference made part of this 
decree, and constitutes an appendix thereto.” 


As to certain features of the case, the 
opinion of the learned Chancellor so well 
expresses the views of this Court that we 
adopt the following portions of his decree: 


[Sufficiency of Allegations] 


“The present bill directly alleges a dual 
or cumulative specific intent to ‘injure 
competitors and destroy or substantially 
lessen competition’ and that respondent’s 
advertising, offers to sell, and sale of 
cigarettes at wholesale have been ‘at less 
than cost to said respondent.’ These are 
considered to be allegations of ultimate, 
issuable facts, sufficient for the purpose 
of pleading, since the respondent’s actual 
intent in fact, its costs, and its selling 
prices are presumably matters within its 
knowledge, and greater particularity would 
not seem to be required either to frame 
the issue or inform respondent of the 
charge against which it is required to 
defend. By these allegations, the State 
as complainant assumes a heavy burden 
of proof, since it must be proof of far 
more than mere intent of injury to com- 
petitors or ‘unfairness’ of competition. 
It must also prove, under the construction 
placed upon the Act, a selling below cost 
with the specific intent of destroying or 
substantially lessening competition, since 
the Act, if valid at all, can only be held 
so as an exercise of the police power of 
the state over intrastate commerce to the 
end of inhibiting practices tending toward 
monopolization. 


[Federal Constitutional Issues] 


“As to the grounds of demurrer as- 
serting that Section III(a) deprives com- 
plainant of equal protection of the law 
and denies him due process of law con- 
trary to the Fourteenth Amendment of 
the Constitution of the United States, 
the Court is of the opinion that the de- 
murrer is not well taken. Such probably 
would have been the conclusion even 
prior to the ‘new departures’ in federal 
constitutional law of the last two decades. 
Rast v. Van Deman, 240 U. S. 342, 36 
Sit 137, sOUn le. ade o79: 

“There is little room for doubt, indeed, 
since Nebbia v. New York, 291 U. S. 502, 
78 L. Ed. 940, 54 S. Ct. 505, 89 A. L. R. 
1469. And see Great Atlantic & Pacific 
Tea Co. v. Ervin, 23 Fed. S. 70; Olsen v. 
Nebraska, 313 U. S. 236, 85 L. Ed. 1305 X, 
and Mora v. Mejias, 223 Fed. 2d 814. In 
the Mora case, the First Circuit said that, 
insofar as the Fourteenth Amendment 
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of the Federal Constitution is concerned, 
it is now undeniable that a state in the 
exercise of its police power may regulate 
the prices to be charged by an industry 
if its legislature determines that the 
public interest requires such regulation. 
“The Robinson-Patman Act prohibits 
sales at unreasonably low prices for the 
purpose of injuring and destroying com- 
petition. It would be unlikely that it 
would be held that the states, which have 
a general police power, could not simi- 
larly legislate upon a subject which Con- 
gress has so dealt with, under a police 


power merely concomitant with its dele- 


gated authority to regulate interstate com- 
merce. ; 

“It is noted that the demurrer raises 
no question as to a possible collision 
between this Act and federal anti-trust 
legislation such as the Sherman Act, under 
the Commerce and Supremacy clauses of 
the Federal Constitution. 


[State Constitutional Issues 
—Public Interest] 


“The question of the validity of the 
basic section of this legislation under the 
Constitution of Alabama, however, is a 
different and much more difficult matter. 
Many states have enacted legislation simi- 
lar in principle. Varied and diverse 
conclusions have been reached by the 
courts of other states upon the validity of 
some of the auxiliary sections of these 
‘Below Cost Sales’ Acts, and certain ap- 
plications of the Acts have been held 
unconstitutional. See (¢.g.) Cohen v. Frey 
& Son (Md. 51) [1950-1951 Trape Cases 
f 62,825], 80 Atl. 2d 267. 

“The only decision which the Court 
has been able to find which strikes down 
the Act fundamentally and entirely is 
Williams v. Hirsch (March 15, 1955 Ga.) 
[1955 TrapeE Cases { 68,021], 87 S. W. 
2d 70, which was made to turn upon 
a finding that the merchandising of ciga- 
rettes was not a business affected with 
the public interest. The opinion cites 
a decision wherein the Supreme Court of 
Georgia had previously held unconsti- 
tutional the Milk Control Board law of 
that state. Harris v. Duncan, 67 S. E. 
2d 692. The essential validity of this 
sort of legislation seems to have been 
otherwise upheld without exception, where 
the sales below cost are only made un- 
lawful when coupled with a specific intent 
to destroy competition. See the numerous 
cases cited in 118 A. L. R. 486, 506; 128 
Ae Lo RO112061126sh876. ip. Sh pl716, 
Sections 244 and 245. 
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“Article I of the Alabama Constitution 
of 1901 sets forth the Bill of Rights, and 
Section 1 declares. 


_ “*That all men are equally free and 
independent; that they are endowed by 
their Creator with certain inalienable 
rights; that among these are life, liberty 
and the pursuit of happiness.’ 


The last two sections of the Bill of Rights 
are as follows: Section 35 provides: 


““That the sole object and legitimate 
end of government is to protect the citi- 
zen in the enjoyment of life, liberty, and 
property, and when the government as- 
sumes other functions it is usurpation 
and oppression.’ 


Section 36 provides: 


““Yhat this enumeration of certain 
rights shall not impair or deny others 
retained by the people; and to guard 
against any encroachments on the rights 
herein retained, we declare that every- 
thing in this Declaration of Rights is 
excepted out of the general powers of 
government, and shall forever remain 
inviolate.’ 


“Section 103 of Article 4 of the Con- 
stitution provides that: 


“*The legislature shall provide by law 
for the regulation, prohibition, or reason- 
able restraint of common carriers, part- 
nerships, associations, trusts, monopolies, 
and combinations of capital, so as to pre- 
vent them or any of them from making 
scarce articles of necessity, trade, or 
commerce, or from increasing unreason- 
ably the cost thereof to the consumer, 
or preventing reasonable competition in 
any calling, trade, or business.’ 

“In City of Montgomery v. Kelly, 142 
Ala. 552, 38 So. 67, the Bill of Rights 
of the State Constitution was considered 
to protect the right of the citizen to 
pursue any harmless occupation, and to 
conduct the business in his own way, 
so long as his manner of conducting his 
business did not offend public morals and 
work an injury to the public, even though 
his methods of doing business might have 
a tendency to draw trade to him to the 
detriment of his competitors, and the Court 
held that the City might not impose a 
discriminatory license exaction upon a 
person employing trading stamps to ad- 
vertise his business by the offering of 
such small ‘gratuities. No question of 
monopoly was involved, or of intentional 
injury to others. The ordinance merely 
sought to regulate competition and com- 
petitive methods of doing business as such. 

“In State v. Goldstein, 207 Ala. 569, 93 
So, 308, 310, the Court only considered 
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and held unconstitutional, as an abuse 
of the police power and offensive to the 
state Bill of Rights, that portion of the 
Act relating to the prevention and pun- 
ishment of profiteering as defined in sec- 
tion 2 thereof. Of course the exaction 
of exorbitant prices for a commodity 
tends to invite, rather than stifle, compe- 
tition, and the Court’s opinion recognized 
the fact that the anti-profiteering pro- 
visions of the Act of September 30, 1919, 
were dissociated from such monopolistic 
situations as were dealt with in other 
portions of the legislation. 


“Franklin v. State, 232 Ala. 637, 169 So. 
295, upholding the validity of the Milk 
Control Act, clearly illustrates the role of 
the quantity of ‘affectation with a public 
interest’ in price legislation. In that case, 
the Act expressly declared that the dairy 
industry was one affecting the public 
health and interest, and the Court states 
that it is a business affected with a public 
interest subject to regulation and control 
even to the extent of fixing prices, citing 
the Nebbia case, supra. However, this 
deci (sic) did not go to the extent of 
embracing the entire philosophy of the 
Nebbia case, as is shown by subsequent 
decisions of the Supreme Court of Alabama. 
It is significant that the opinion in the 
Franklin case, though quoting extensively 
from the Nebbia opinion otherwise, did 
not quote with approval that portion which 
has, in the federal courts and in the deci- 
sions of other state courts, served as the 
basis for much regulation of private busi- 
ness. In Nebbia, it was said ‘the phrase 
affected with a public interest can in the 
nature of things mean no more than that 
an industry, for adequate reason, is sub- 
ject to control for the public good.’ The 
writer rather thinks that the Franklin de- 
cision retained the earlier and narrower 
concept of affectation with a public inter- 
est, holding in effect that the importance 
of the dairy industry is such as to virtually 
constitute it a ‘public utility.” And, of 
course, the regulatory consequences of 
affectation with a public interest are much 
broader than those imposed in a ‘sale be- 
low cost’ statute. When an industry falls 
within the doctrine of the Franklin case, 
maximum, minimum, or stated prices may 
be fixed, the method of conducting the 
business very closely regulated, and new- 
comers be prohibited from entering the 
field. In short, the legislature may regulate 
such a business in the same fashion that 
it does common carriers by motor truck, 
etc. If this case turned upon the question 
of whether or not the merchandising of 
tobacco was affected with a public inter- 
est, the law would probably be unconsti- 
tutional upon its face. But it would be an 
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unusual idea to say that the power of the 
legislature over monopoly was limited to 
businesses affected with the public inter- 
est, and to say that the legislature may 
not prohibit one individual-from deliber- 
ately injuring another individual who is in 
competition with him because their busi- 
nesses happen to involve commodities of 
little importance to the public at large. 


“In Mobile v. Rouse, 233 Ala. 622, 173 
So. 266, 11 A. L. R. 349, the Act sought 
to confer upon municipalities power to fix 
minimum prices for the services of barbers 
and dry cleaners, with a view to preven- 
tion of ‘ruinous price cutting’ and preven- 
tion of widespread unemployment and 
economic distress. It was also sought to 
be justified as a measure for the protec- 
tion of health, and for the purpose of cop- 
ing with an economic emergency. It 
involved an outright fixing of prices, in 
terms of dollars and cents, under section 
2 of the ordinance. The Court held the 
statute and ordinance unconstitutional as 
fixing prices for personal services which 
were not affected with public interest. 
Presumably the prices to be fixed included 
an element of what was thought to be a 
‘fair profit.’ 


“Most important for consideration is the 
case of Alabama Independent Service Sta- 
tion Association v. McDowell, 242 Ala. 242, 
6 So. 2d 502, decided in 1942, long after 
the decision in the Nebbia and Franklin 
cases. It was a declaratory judgment at 
law involving the validity of an Act of 
1939, Section 1 of which required the post- 
ing of prices of gasoline and oil for motor 
vehicles, and Section 2 of which prohibited 
sale thereof except at the exact price 
posted, and prohibited discounts, premiums, 
or gratuities calculated to effect a sale of 
such products for other than the posted 
price. The act declared no legislative pur- 
pose to prevent monopoly and required 
no intent to injure or destroy competition. 
It in nowise undertook to fix prices, and 
apparently the dealers subject to it could 
fix any price whatsoever they chose upon 
the product so long as they posted same 
and sold for that exact price without the 
discounts or gratuities which were pro- 
hibited. As this Court understands the 
Act of 1939, a dealer might lawfully post 
a price of one dollar per gallon for gaso- 
line in the morning and post a price of 
one cent per gallon in the afternoon of 
the same day and lawfully sell at such 
widely variant prices, though the first 
might be greatly excessive, and the second 
might be far less than cost. Judgment 
was not rendered on demurrer but after 
the taking of testimony, upon a complaint 
brought by dealers averring that they 
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weré actively competitive with certain of 
the defendants, and that it was greatly 
detrimental to plaintiffs to be required to 
comply with this statute while the com- 
peting defendants refused to comply there- 
with. The violation shown by the evidence 
was that the defendants were giving a dish 
or dishes of a value of more than one cent 
with each purchase of three or more gal- 
lons of gasoline, which dishes were not 
mentioned in the price posted upon the 
pump from which the sale was made. De- 
fendants asserted the federal and state 
unconstitutionality of the legislation. The 
Supreme Court noted that the Act dis- 
criminated against those who promoted 
their sales by the giving of premiums in- 
stead of national advertising programs. 
For the purpose of determining whether 
or not this decision is conclusive upon the 
validity of the Unfair Cigarette Sales Act, 
the opinion in the McDowell case makes 
the following most significant observation: 


““Tt is clear from the evidence that 
advertising by posting and giving premiums 
by the independent dealer in no sense 
affects the general public welfare, but such 
advertising and trade practice is limited 
to sharpening competition between the 
dealers in nationally advertised products 
and independent dealers.’ (6 So. 2d 505.) 


“The Court proceeded to hold that the 
merchandising of motor fuel was not a 
business affected with a public interest, 
that the legislation did not relate to the 
general welfare, but to the welfare of the 
particular class of dealers represented by 
the plaintiffs, that such class of legislation 
is outside the scope of the police power, 
and that section 2 of the Act violated sec- 
tions 1 and 35 of the Constitution of Ala- 
bama 1901. 


“This holding indicates to this Court 
that the Franklin case does not embrace 
the outermost extent of all the pronounce- 
ments contained in the Nebbia opinion. 
Certainly the merchandising of petroleum 
products is a matter which vitally affects 
our present ‘civilization on wheels.’ It 
would do little good to conserve the supply 
of milk in the public interest if it could 
not be collected, marketed, and delivered 
by motor vehicles. And certainly there 
would be more adequate reason for the 
legislature to regulate merchandising prac- 
tices in the field of the petroleum industry 
than in the merchandising of cigarettes. 
For these reasons, the Court is of the 
opinion that the Act now under considera- 
tion cannot be sustained solely upon the 
theory that the business which it concerns 
is ‘affected with a public interest.’ It is 
interesting to note that the Court in the 
McDowell case did not pronounce the Act 
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invalid under the Federal Constitution, 
thus tacitly, perhaps, recognizing the 
divergence in the ‘public interest’ concepts 
exemplified in the McDowell and Olsen 
cases. 


“In Lisenba v. Griffin, 242 Ala. 679, 8 So. 
2d 175, the Supreme Court held that a 
municipal ordinance authorizing a board 
to fix minimum prices for the services of 
barbers was void, that the City was with- 
out authority to declare the business to be 
affected with a public interest, such being 
inconsistent with the general law, and that 
it undertook to regulate a private business 
contrary to Section 1 of the Alabama 
Constitution 1901, 


“In Alabama Independent Service Stations 
Association, Inc. v. Hunter, 249 Ala. 403, 
31 So. 2d 571, decided in 1947, our unani- 
mous Supreme Court, through the opin- 
ion of Mr. Justice Lawson, again held the 
gasoline premium and discount statute un- 
constitutional, it having been reenacted 
without substantial change subsequent to 
the McDowell decision. The submission 
was on application for injunction con- 
tained in the sworn bill, apparently with- 
out any other evidence, and the appeal 
was from the denial of the injunction. The 
complaint was that respondent sold gaso- 
line to members of an association at a dis- 
count of two cents per gallon less than 
the posted price, and lubricating oil at five 
cents less than the posted price, that the 
violations were numerous, and constituted 
unfair competition. The Court reaffirmed 
the holding of the McDowell case to the 
effect that such legislation is outside the 
scope of police power inasmuch as opera- 
tion of filling stations is not a business 
affected with a public interest to the ex- 
tent that the legislature may regulate the 
price at which gasoline and oil must be 
sold. The Court held that the prohibition 
of discounts contained in section 2 of the 
“Gasoline Act’ was equally invalid with 
the prohibition of giving of premiums, etc. 
While the complainants complained gen- 
erally of ‘unfair competition,’ there is 
nothing to indicate that the respondent’s 
practice amounted to anything more than 
the giving of quantity discounts. In other 
words, it seems to have been ‘competitive’ 
rather than ‘destructive’ price cutting. 


[Distinction Between “Price Posting” and 
“Sales Below Cost” Legislation] 


“The Court conceives that there is a sub- 
stantial and determinative difference be- 
tween the ‘price posting’ legislation of the 
McDowell and Hunter cases, and the ‘sales 
below cost’ legislation now presented. The 
McDowell opinion cites, to the proposi- 
tion that such legislation was outside the 
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scope of the police power, New Jersey, 
Massachusetts, Michigan and Connecticut 
decision, courts of three of which states 
have subsequently taken a different view 
of ‘sales below cost’ statutes. 


“In Lane Distributors v. Tilton, et al. 
[1950-1951 Trape Cases § 62,858], 81 Atl. 
2d 786 (1951), the Supreme Court of New 
Jersey, though striking down the Unfair 
Cigarette Sales Act because of the invalid- 
ity of an inseparable section, clearly con- 
sidered that the Act was not a price-fixing 
statute, and was essentially free of consti- 
tutional objections, stating: 

“Ne would have no hesitancy in hold- 
ing the Unfair Cigarette Sales Act con- 
stitutional were its provisions setting up 
the different categories not arbitrary and 
discriminatory.’ 

“In Fournier v. Troianello [1955 TRabE 
CASES { 68,063], 127 N. E. 2d 167 (1955), 
the Supreme Court of Massachusetts up- 
held the Act prohibiting the sale at retail 
of any item of merchandise at less than 
cost with the intent to injure competitors 
or destroy competition, distinguishing the 
McBride case (cited in the McDowell opin- 
ion) with the bare statement that ‘the case 
before us is obviously quite different.’ 

“As to Michigan, a divided court held 
unconstitutional Section 6 of Michigan 
Act No. 282, 1937, which section forbade 
the giving of premiums in connection with 
retail sales of gasoline for the purpose of 
injuring or destroying competitors, and 
this case is cited with approval in the 
McDowell opinion, But it is interesting to 
note that the same Michigan enactment, 
in Section 4, also prohibited sales below 
cost of bakery and petroleum products 
with intent to injure or destroy the busi- 
ness of a competitor, and is apparently 
still the existing statutory law of Michigan 
and has not been brought before the Su- 
preme Court of that state for review in the 
more than eighteen years of its existence. 


“And as to Connecticut, in Carroll v. 
Schwartz, et al. [1940-1943 Trape CaAsEs 
7 56,055], 14 Atl. 2d 754, the Supreme 
Court of Errors of Connecticut upheld the 
basic provision of an Act prohibiting sale 
of any item of merchandise at less than 
cost with intent to injure competitors or 
destroy competition. This case makes no 
reference to the Connecticut case of Miller, 
12 Atl. 2d 192, cited in the McDowell 
Opinion. 

“One of the early and leading cases up- 
holding the validity of a statute prohibit- 
ing ‘sales below cost’ with injurious intent 
was a decision of the Supreme Court of 
California in Wholesale Tobacco Dealers v. 
Merchants Candy & Tobacco Co., (1938) 
82=Pac. 2d 3, lISVAY LicR: 4862 Yetin 
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State Board of Dry Cleaners v. Thrift-D- 
Lux Cleaners (1953), the Supreme Court 
of that state held unconstitutional an act 
conferring upon a state board power to 
fix minimum prices in the cleaning and 
dyeing industry. This opinion is fairly 
illustrative of the difference between the 
two types of legislation, and is valuable in 
demonstrating the points of comparison 
and of difference between ‘Below Cost 
Acts,’ consensual ‘Fair Trade Acts,’ and 
outright legislative price fixing in busi- 
nesses not affected with a public interest. 
It-is interesting to note, in this connec- 
tion, that we have had a ‘Fair Trade Act’ 
in Alabama since 1939. Code 1940, Title 
57, Sections 77 through 83, inclusive. 


[Fair Trade Laws] 
“Tt is somewhat difficult to see how the 


legislature can lend governmental sanction, 


to price maintenance of trademarked or 
branded merchandise, which price may in- 
clude substantial profits, and may not, in 
the exercise of the police power and as an 
antimonopoly measure, prohibit sales be- 
low cost with intent to destroy competi- 
tion. Of course, so far as the writer can 
ascertain, our fair trade statute has not 
been considered by our Supreme Court, 
and is in no sense involved in the present 
case, and no opinion whatever with refer- 
ence to its validity is intimated. 


“Tt is necessary to consider whether or 
not prohibition of intentionally destructive 
sales below cost is reasonably related and 
adapted to the declared purpose and in- 
tent of the Act to prevent monopoly. It 
would seem that it is. For many years, 
the Robinson-Patman Act has prohibited 
sales at unreasonably low prices for pur- 
poses of injury to competition, as part of 
the Federal System of ‘antitrust’ legislation. 

“In Tooke and Reynolds v, Bastrop Oil 
Co., 135 So. 239, the Louisiana Court 
held that the sale of ice at less than cost 
of manufacture in order to eliminate com- 
petition was actionable under the treble- 
damages provision of the antitrust law of 
that state. 


“And the Supreme Court of Mississippi, 
in Memphis Steam Laundry v. Lindsey, 5 
So. 2d 227, has gone so far as to hold 
that deliberately injurious price-cutting 
below cost, to drive a competitor out of 
business, is actionable at common law and 
authorized recovery of punitive damages. 

“Price legislation, including ‘Below 
Cost Acts’ and ‘Fair Trade Acts,’ has had 
a hectic career in the various states of 
the union. Once the principle is con- 
ceded, the application often becomes ex- 
tremely difficult as exemplified in the 
Cohen-Frey case, supra. 
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“Other difficulties and possible incon- 
sistencies in juridical treatment have also 
appeared in Louisiana and Florida. In 
addition to judicial difficulties, this legis- 
lation may possibly involve fallacies in 
economic and accounting theory, and 
business administration practice. It may 
possibly substitute an oligarchy of the 
trade association for the monopoly of the 
old-time ‘trusts.’ 

“A critical and unsympathetic discus- 
sion is found in 57 Yale Law Journal, p. 
391. And there have been instances where 
individuals have been enjoined in Fed- 
eral Courts from actively participating in 
the operation of ‘below cost’ statutes 
under the Shérman Act. And it could 
possibly be that the cost-surveys pro- 
vided for in this Act may become the 
equivalent of agreed price lists. Code 
of Ala., 1940, Title 57, Section 107, pro- 
hibits agreements to regulate or fix the 
price of any commodity to be sold within 
this state. Perhaps the anti-monopoly 
horse has been ridden off in two opposite 
directions at once. As to the operation of 
this sort of legislation with the Sherman 
Act, see Food and Grocery Bureau of 
Southern California, Inc., et al., v. United 
States [1940-1943 Trapper CAsEs § 56,298], 
139 Fed. 2d 973. 


[Monopohzation as Key to Validity| 


“The validity of the Alabama Unfair 
Cigarette Sales Act has already been 
upheld in one of the Circuit Courts of 
this state (Jerry Hilhard v. Edwards, 
Commissioner of Revenue, Montgomery 
Circuit Court decree of April 16, 1954), 
the learned and respected jurist who ren- 
dered that decree observing that the issue 
is legal and not economic, and that it was 
neither the function or prerogative of the 
court to express an opinion on the wis- 
dom or policy of the statute, that being 
primarily for the legislature, the Court 
being limited in its inquiry to: 

“J. Whether the subject of the legisla- 
tion is within the police power, and 

“2. Whether the means adopted to ac- 
complish the result are reasonably designed 
to do so and have a real and substantial 
relation to the objective. 

“This Court is of the opinion that there 
is a valid distinction between ‘competitive 
price-cutting’ and ‘intentionally destruc- 
tive’ price cutting, for the purpose of 
application of our constitutional princi- 
ples. One of the declared intentions of 
the legislature in this Act is to safeguard 
the public against creation of monopoly. 
Not only is that within the scope of 
police power, but the exercise of that 
power is affirmatively enjoined upon the 
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legislature by Section 103 of the Consti- 
tution. The factual examples of the 
Lindsey and Bastrop cases vividly show 
that intentional and deliberate cutting of 
prices below cost has been and can be a 
technique or weapon of monopolization. 
This Court cannot say that the declared 
intent 1s so far removed from the pro- 
hibited practice as to make it a mere 
masquerade, upon and from the very face 
of the Act itself. 


“But the Court is further of the opinion 
that, in a business not affected with a 
public interest, as that concept abides in 
the law of the State of Alabama, the 
legislature cannot regulate competitive 
pricing policies by declared standards of 
‘fair competition,’ and undertake merely 
to umpire pricing practices with reference 
to such standards above the level of selling 
of commodities below cost with injurious 
intent in a business which may be susceptible 
of monopolization within a community. 


“Tf mere ‘injury’ to competitors were to 
serve as the basis for invoking the police 
power over prices, and was the only basis 
for the Act’s operation, it would not be 
constitutional under our cases. All compe- 
tition is intentional and all competitors nec- 
essarily injure all cther competitors in the 
same field, except in rare cases of un- 
restricted and totally elastic markets. Com- 
petition is a struggle to win. Whatever one 
does to attract customers to him, in inelastic 
markets, is necessarily ‘injury’ to others in 
the field. To set a criterion of cost does 
not help the situation. Whether a price 
cutter sells below cost of acquisition, or 
below that plus the cost of doing busi- 
ness, or below both these costs plus a 
profit so small as to scarcely yield a liv- 
ing for himself and his family, some in- 
jurious result would accrue to competitors 
who feel that they have a right to expect 
a reasonable profit. When a merchant air 
conditions or remodels his store, or pro- 
vides parking, or exceptionally pleasant 
treatment for his customer, or more liberal 
credit than is ordinarily extended, it is 
done, in a loose sense, to ‘injure’ com- 
petitors, who cannot or will not meet 
these conditions, though such merchant 
be a man of however much good will. 


“The giving of trading stamps in the 
Kelly case, the giving of dishes in the 
McDowell case, and the giving of dis- 
counts in the Hunter case, were inten- 
tionally done. The natural and probable 
consequence of those practices was to 
attract patronage away from competitors 
and thus injure them. And the plaintiffs 
in the McDowell and Hunter cases alleged 
that they were being injured by unfair 
competition. If the police power included 
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prohibition of price cutting solely for the 
prevention of injury to competitors as 
such, without the prohibition being further 
related to an intent to destroy or sub- 
stantially lessen competition and thereby 
tend to monopoly, then it would seem 
that the ‘gasoline price posting Acts’ 
would have been sustainable on that 
theory. And if the legislature could pro- 
hibit price cutting solely to conserve fair 
competition as an end in itself, then it 
would not need to confine its prohibition 
to sales below cost, but could extend it to 
sales which would yield unreasonably low 
profits, which would most likely be con- 
sidered unfair selling, and which would 
have the tendency to injure competitors, 
or at least work a hardship upon them. 


“The Court is not required to regard 
with enthusiasm and without dubiety the 
entry of what might ultimately turn out 
to be the nose of the price-fixing camel 
within the State constitutional tent. But 
questions of the wisdom, necessity, pro- 
priety, efficiency, practicability, consist- 
ency, economic actuality and policy, and 
soundness of legislation are primarily for 
the legislature. And if the question of 
adaption of means to purpose is debatable, 
the Court will not undertake to say as a 
matter of law that it does not exist. Will 
the Act have, in practical operation, an 
end-result of price fixing? Is it fairly 
enforceable? Prediction is beyond the 
function of the Court. There have been 
some peculiar applications of price and 
price-maintenance legislation. 

“In Remington Arms v. Berger [1955 
TRADE Cases § 68,214], 144 N. Y. S. 2d 
751, a dealer in brand-named ammunition, 
who had purchased a quantity of it at a 
discount at a closeout sale, was required 
to sell it at no less than what he regarded 
as an exorbitant profit. 


“In Trade Comm. v. Bush (Utah) 1953, 
C. C. H. Trade cases, p. 68,601, the mer- 
chant who gave trading stamps, and was 
sued under a ‘below cost’ Act, prevailed 
in his insistence that his only intent was 
to increase his own business, and not to 
harm anyone, ‘frankly admitting we all 
know—that any sales increase be [he] 
enjoyed of necessity reduced the sales of 
another or others.’ 


“In Bristol Myers v, Picker [1950-1951 
Trave Cases 62,755], 96 N. E. 2d 177, 
22 A. L. R. 2d 203, which was like Rem- 
ington under the New York consensual 
Fair Trade Act, the Court of Appeals of 
that State wrestled with the problem of 
whether or not the giving of redeemable 
cash register slips constituted a violation 
when much less tangible ‘gratuities’ such 
as parking the customer’s car, minding 
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his infant, and furnishing him with enter- 
tainment, were not violations. 

“In United Grocers’ Association v. Har- 
rison, 89 District and County 294, the 
Pennsylvania Common Pleas held not 
violative of a ‘below cost’ statute, the 
giving of five pounds of free sugar with 
purchases, under an Act containing no 
provision such as Section V of the Ala- 
bama Unfair Cigarette Sales Act.” 


To sum up the views of the Court, the 
following conclusions are set forth: 


“1. Under the Kelly-Hunter line of 
decisions in this state, the legislature 
cannot, consistently with Sections 1 and 
35 of the State Constitution, regulate 
competitive prices or prohibit bona fide 
competitive price cutting in businesses 
not affected with a public interest, merely 
in the interest of fairness in competition. 


“2. The legislature may, however, ex- 
ercise the police power of the state to 
inhibit creation of monopolies, whether 
the business concerned is affected with a 
public interest or not. 


“3. The selling of cigarettes below cost 
with intent to injure competitors and 
thereby destroy or substantially lessen 
competition may be a practice which 
tends toward creation of monopoly, and is 
within the police power of the _ state 
whether or not the business be affected 
with any public interest as such. 


“4. The Court cannot say, as a matter 
of law, on demurrer, that the provision 
contained in the first sentence of Section 
III (a) of the Unfair Cigarette Sales 
Act is unconstitutional, null and void, 
upon its face. 


“5. In order for the Act to fairly sub- 
serve the purpose of inhibition of monop- 
oly, as distinguished from the purpose of 
merely procuring ‘fair’ competitive prices 
as an end in itself, the Act must be con- 
strued so as to require the dual, conjunctive, 
or cumulative intent to injure competitors 
and destroy or _ substantially Jessen 
competition. 

“In other words, where the comma 
occurs between the words ‘competitors’ 
and ‘destroy’ in the first sentence of Sec- 
tion III (a) the conjunctive ‘and’ must 
be understood. Otherwise, the Act would 
fall within the influence of the principles 
of the Kelly-Hunter cases, having an in- 
dependent alternative based on mere in- 
jury to competitors, without more. 


“Tf the phrase ‘To injure Competitors’ 
is disjunctive from and alternative to the 
phrase ‘destroy or substantially lessen 
competition,’ then a violation could be 
predicated upon an intent to attract a 
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single customer from a single competitor, 
without reference to that substantial 
lessening of competition which is the very 
essence of monopolistic tendency, or else 
a paradox would arise which would say 
in effect that all competition tends toward 
monopoly. If an intent to injure a com- 
petitor were alone sufficient, then the 
additional phrase ‘destroy or substantially 
lessen competition’ would be entirely re- 
dundant. The Court is of the opinion 
that there is an important difference be- 
tween mere injury to a competitor and a 
destruction or substantial lessening of 
.competition, and that they are not alter- 
native or equivalent, and that the Act 
must be construed to require the intent 
to do both, rather than either.” 


[Decisions in Other Jurisdictions] 


Research discloses that in 38 jurisdictions 
of the United States which have enacted 
such laws (some applying to all products 
generally, others applying to one or more 
products), the courts have been practically 
unanimous in affirming the principles of these 
laws against constitutional attack. The fol- 
lowing states have upheld the validity of 
sales below cost law: Arizona, California, 
Colorado, Connecticut, lowa, Kansas, Ken- 
tucky, Louisiana, Massachusetts, Minnesota, 
Montana, Nebraska, New Hampshire, New 
Jersey, Oklahoma, Tennessee, Washington, 
Wisconsin, Wyoming (citations to be 
supplied). 

Since Judge Giles’ last decree, the United 
States Supreme Court handed down its 
decision, Safeway Stores v. Oklahoma Retail 
Grocery Assn. [1957 Trapre Cases { 68,888], 
3 L. Ed 2d 1280, at p. 1285, upholding the 
constitutionality of the Oklahoma Unfair 
Sales Act, which was attacked on the 
grounds of violating the Fifth and Four- 
teenth Amendments of the Federal Con- 
stitution, and the Court there said: 


“One of the chief aims of state laws 
prohibiting sales below cost was to put 
an end to ‘loss-leader’ selling. The selling 
of selected goods at a loss in order to 
lure customers into the store is deemed 
not only a destructive means of competi- 
tion but it also plays on the gullibility of 
customers by leading them to expect what 
generally was not true, namely, that a 
store which offered such an amazing 
bargain was full of other such bargains.” 


It should be pointed out that since the 
demurrer of appellant is to the bill as a 
whole, if any ground for relief, as pleaded, 
is sufficient, then the demurrer addressed 
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Philco Corp. v. FCC 


to the bill as a whole was properly over- 
ruled, even though other aspects, if any, 
might be defective. We are of the Opinion 
that the court ruled correctly in stating 
that the bill had equity and in overruling 
the demurrer of appellant. Stone Container 
Corp. v. Stapler, 263 Ala. 524, 83 So, 2d 
283; Bell v. Killian, 256 Ala. 24, 53 So. 2d 
604; Alabama State Milk Control Board v. 
Graham, 250 Ala, 49, 33 So. 2d 11; Tyler v. 
Copham, 245 Ala. 151, 16 So. 2d 316, 


_We think the bill sufficiently charges a 
violation of Sec. III (a) of Act 805, Acts of 
Alabama 1951, effective Sept. 11, 1951, now 
appearing in Pocket Part of the Code of 
Alabama 1940 as Sec. 83(1) through (14) 
of Title 57, and hold that the trial court 
correctly overruled the grounds of demurrer 
properly assigned and argued. 


We are not to be understood as holding 
that all of the provisions of the Act are 
constitutional because the validity of all the 
provisions of the Act are not here challenged. 


The cause is affirmed. 


All the Justices concur except Coleman, 
J., who dissents. 


CoLEMAN, Justice (Dissenting) [Jn fuli 
text]: I do not disagree with the broad 
constitutional principle that the legislature has 
power to prevent monopolies. In the light 
of that principle, it may well be that the 
first sentence of Section III (a) of Act No. 
805, 1951 Acts, p. 1402, is not, on its face, 
violative of any constitutional provision. 


The bill of complaint here under attack, 
as I understand it, seeks far more than a 
mere declaration that the first sentence of 
Section III (a) is constitutional on its face. 
I do not understand how it can be said that 
the bill sufficiently alleges violation of the 
statute by appellant, and shows that com- 
plainant is entitled to the injunction prayed 
for, on the bare holding that the first 
sentence of Section III (a) of the Act is 
not unconstitutional on its face. 


As it appears to me, the respondent, in 
this Court at least, has, by appropriate 
demurrer and argument, challenged certain 
sections of the statute. I am not able to 
agree that those sections meet the consti- 
tutional test and am of opinion that the 
decree overruling the demurrer is in error. 
Therefore, I respectfully dissent. 


[f 70,063] Philco Corporation (Philco), a Pennsylvania corporation v. Federal Com- 
munications Commission, Appellee, National Broadcasting Company, Inc., Intervenor. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 15891. 


Decided June 29, 1961. 


On Appeal from an Order of the Federal Communications Commission. 


Federal Communications Act 

Renewal of Licenses—Necessity for Evidentiary Hearing on Monopoly Charges by 
Objector—Past and Pending Antitrust Actions—Preferential Treatment for Related Cor- 
porations—The Federal Communications Commission improperly refused an evidentiary 
hearing on Philco’s objections to issuance of a license to a television station owned by 
NBC. The objections pointed to a “number” of antitrust suits against NBC and its 
parent corporation, Radio Corporation of America, which were described in general terms; 
it also included specific complaints about “preferential publicity” given to RCA and RCA 
products in television programming and content, and not available to other manufacturers 
of comparable items. The Commission had denied the hearing (and renewed the license) 
partly because of Philco’s failure to make a formal offer of proof, and partly because 
some of the practices charged had already been considered by the Commission in the 
past and rejected as adequate grounds for denial of a license, or had not resulted in de- 
terminations that the law had been violated. The Court held that a formal offer of proof 
was not necessary, ability to make proof being implied by the charges themselves. So 
far as pending antitrust actions and charges of preferential publicity were concerned, the 
Court stated that competitive practices could make an applicant ineligible for a license 
whether or not they actually violate the antitrust laws, so that an existing adverse decision 
or judgment was not needed to justify denial of a license. As to practices previously 
considered and rejected by the Commission, the Court stated that “whether or not the 
background alone required a hearing, the charges of new misconduct gave it new signif- 
icance.” 
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Philco Corp. v. FCC 


See Combinations and Conspiracies, Vol. 1, 2227. 
For the appellant: Henry B. Weaver, Jr., with whom Quinn O’Connell and Armistead 


W. Gilliam, Jr., were on the brief. 


For the appellee: Max D. Paglin, now General Counsel, Federal Communications 
Commission, with whom John L. Fitz-Gerald, General Counsel of the Federal Communi- 
cations Commission at the time the brief was filed, and Ruth V. Reel, Counsel, Federal 
Communications Commission, were on the brief. 


For the intervenor: Bernard G. Segal, of the bar of the Supreme Court of Pennsylvania, 
pro hac vice, by special leave of court, with whom Samuel D. Slade and Howard Monderer, 


were on the brief. 


Before Epcerton, FAHy, and WASHINGTON, Circuit Judges. 


Epcerton, Circuit Judge [In full text]: 
Without a hearing, the Federal Communi- 
cations Commission granted National Broad- 
casting Company’s (NBC) application for 
renewal of its broadcasting license for 
station WRCV-TV in Philadelphia. Philco 
Corporation, which manufactures various 
kinds of equipment in competition with 
NBC’s parent, Radio Corporation of America 
(RCA), protested the grant. Philco charged 
that renewal of NBC’s license was con- 
trary to the public interest and asked for 
an evidentiary hearing. The Commission 
dismissed the protest, after oral argument 
but without an evidentiary hearing, and 
Philco appeals." We think the Commission 
should have held the hearing. 


Philco’s protest attacks NBC’s character 
qualifications. It traces what it calls the 
“consistent course towards monopoly” of 
NBC’s parent, RCA. It charges that NBC 
affords RCA “a vast amount of preferential 
publicity” not available to Philco or other 
competitors of RCA and so is “directly in- 
strumental in expanding the adverse effects 
of RCA’s [monopoly] practices’. It in- 
cludes a digest of Congressional committee 
reports which it says “raise the gravest 
questions as to the propriety of a number 
of NBC’s practices.” It describes a num- 
ber of pending antitrust suits against NBC 
and RCA, 


Section 309(c) of the Federal Commu- 
nications Act made “any instrument of 
authorization” granted without a hearing 
subject to protest for thirty days. It did 
not require an evidentiary hearing on the 
protest unless it “specif[ies] with partic- 


1 We had reversed the Commission’s previous 
action in dismissing the protest on the ground 
that Philco lacked standing. Philco Corp. v. 
Federal Communications Commission, 103 U. S. 
App. D. C. 278 [1958 TRADE CASES { 69,118], 
257 F. 2d 656, cert. denied sub nom National 
Broadcasting Co. v. Philco Corp., 358 U. S. 946. 
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ularity the facts relied upon by the pro- 
testant as showing that the grant was 
improperly made or would otherwise not 
be in the public interest.” Even if the 
protest meets that test, no evidentiary hear- 
ing is required if “the Commission, after 
affording protestant an opportunity for oral 
argument, finds, for reasons set forth in 
the decision, that, even if the facts alleged 
were to be proven, no grounds for setting 
aside the grant are presented.” 47 U.S. C. 
§ 309(c). 
[Past Practices] 


The Commission found that Philco’s re- 
view of RCA’s past practices “cannot be 
deemed to show a course toward monopoly. 

These matters are not new to the 
Commission. Philco merely is reiterating 
matters long known to us, some of which 
have been disposed of by official Commis- 
sion action and others which we have con- 
cluded do not warrant Commission action. 
The great bulk of such matters occurred 
from one to three decades ago and protest- 
ant has demonstrated nothing to warrant 
their consideration again at this late date.” ? 
We think it was error to divorce the alleged 
background from Philco’s allegations of 
current monopolistic and other improper 
conduct. Whether or not the background 
alone required a hearing, the charges of 
new misconduct gave it new significance. 
The Commission is not foreclosed by its 
former action or inaction. Wallace Corp. 
v. National Labor Relations Board, 323 U. S. 
248, illustrates the principle. The Court 
said: “the Board ordinarily will re- 
spect the terms of a settlement agreement 


2 Although the Commission said ‘‘certain of 
the matters do not meet the particularity re- 
quirement of Section 309(c)’’, we do not under- 
stand it to have found that the protest as a 
whole failed to allege a ‘‘course towards mo- 
nopoly’’ with the required particularity. 
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approved by it. It has consistently gone 
behind such agreements, however, where 
subsequent events have demonstrated that 
efforts at adjustment have failed to accom- 
plish their purpose, or where there has 
been a subsequent unfair labor practice.” 


323 U. S. at 254. 


[Necessity for Offer of Proof— 
Preferential Publicity] 


In the belief that it concerned only Phil- 
co’s standing to protest, the Commission 
failed to consider Philco’s charge that NBC 
gave preferential publicity to RCA. We 
think this also was error. In connection 
with Philco’s other allegations, unfair or 
harmful competition might be found to 
show that NBC lacks the character quali- 
fications for a license.’ The statement in 
the protest that the preferential publicity 
is “instrumental in expanding the adverse 
effects of RCA’s [monopoly] — practices” 
links the publicity charge to character. 


The Commission found other charges of 
current improper conduct insufficient be- 
cause Philco “failed to adopt as its own 
and offer to prove” either the charges in 
the antitrust suits or the practices described 
by the Congressional committees. But 
§ 309(c) of the Act does not require for- 
mal offers of proof. We think it assumes 
that one who protests thereby offers to 
prove his charges. It provides that “with 
respect to issues resulting from facts set 
forth in the protest and not adopted or 
specified by the Commission, on its own 
motion, both the burden of proceeding with 
the introduction of evidence and the bur- 
den of proof shall be upon the protestant.” * 


We think the protest alleges present 
misconduct with the particularity the stat- 
ute requires. It says NBC gives RCA 
“preferential publicity” in that NBC broad- 
cast stations (1) repeatedly remind the 
public that it is receiving “a service of 


3 Similar conduct justified denial of a broad- 
cast license in Mansfield Journal Co. v. Federal 
Communications Commission, 86 U. S. App. 
D. C. 102 [1950-1951 TRADE CASES { 62,555], 
180 F. 2d. 28. 

+The Commission’s view that with respect to 
antitrust violations Philco only alleged ‘‘the 
pendency of certain litigation’’ is the less ten- 
able because Philco was itself a plaintiff in one 
of the suits. Philco’s statement in its brief to 
the Commission that it was ‘‘offering to prove 
those charges’’ showed its intention and should 
have dispelled any doubt. It was not, as the 
Commission thought, an ‘‘untimely pleading’’ 
or ‘‘new factual allegations.’’ 
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RCA” and that RCA is “the pioneer and 
developer of compatible color”, (2) carry 
“news” stories publicizing RCA “which 
other news agencies do not find justified 
by their news value’, and (3) incorporate RC 
and RCA into their call letters; also be- 
cause “such programs as ‘Today’ empha- 
size, when that it the fact, that their place 
of origin is in the ‘RCA Exhibition Hall’ 
where RCA products are always on dis- 
play.” The protest says the Congressional 
committee reports disclose “features of 
NBC’s operations” which include the fol- 
lowing: “Requiring advertisers to order all 
of the NBC-owned television stations plus 
certain favored affiliated stations ao 
“Retaining under its contracts the power 
to control affiliated stations’ time and sub- 
stitute its decision as to programming for 
that of the licensee in the latter’s own 
community -’; “giving affliated sta- 
tions first call on network programs in 
their communities. . .”; discriminating 
“among affiliates in the compensation paid 
for carrying its programs and among ad- 
vertisers in the rates it charges them”; and 
maintaining “exclusive arrangements with 
sources of foreign news film.” Philco’s 
summary of the antitrust complaints is 
phrased more generally but includes charges 
that RCA and/or NBC conspired to monop- 
olize radio and television research, patents 
and patent licensing; production, distribu- 
tion and use of musical compositions through 
Broadcast Music, Inc.; and exhibition of 
a television program “Fashion Show”.° 


A protestant need not plead his evidence. 
We are not “to measure the requirement 
of Section 309(c) by the technicalities of 
pleading formerly applicable in civil litiga- 
tion. What is required is merely an ar- 
ticulated statement of some fact or situation 
which would tend to show, if established 
at a hearing, that the grant of the license 
contravened public interest, convenience and 
necessity, “°° Federal Broadcasting 


5 The Commission found that the material 
from the Congressional committee reports was 
“unsupported by the requisite allegations stat- 
ing with particularity the facts relied upon 
to show that the grant is not in the public 
interest.’’ It thought there was a ‘‘serious 
question’” whether the subject matter of the 
antitrust suits was alleged with sufficient par- 
ticularity, but did not resolve this issue. 

6 “or the licensee was technically or finan- 
cially unqualified, contrary to the Commission's 


initial finding.” 
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System v, Federal Communications Commis- 
sion, 96 U. S. App. D. C. 260, 263, 225 
F. 2d 560, 563.. “‘the Commission might 
infer from the fact that the applicant had 
in the past tried to monopolize radio, or 
had engaged in unfair methods of competi- 
tion, that the disposition so manifested 
would continue and that if it did it would 
make him an unfit licensee.’” National 
Broadcasting Co. v. United States, 319 U. S. 
190, 222. Cf. Mansfield Journal Co. v. Fed- 
eral Communications Commission, 86 U. S. 
App. D. C, 102, 108 F. 2d 28. The Com- 
mission has said “only those persons should 
be licensed who can be relied upon to 
operate in the public interest, and not en- 
gage in monopolistic practices. When pass- 
ing upon applications of persons who have 
engaged in monopolistic practices in other 
industries, the Commission must be con- 
cerned as to whether such persons would 
also engage in monopolistic practices in 
radio if they were given a license. Their 
conduct in other fields is obviously a mat- 
ter which the Commission must consider 
in determining whether they possess the 
requisite qualifications as a licensee.” Re- 
port on Uniform Policy as to Violation by 
Applicants of Laws of the United States 
(Docket 9572), 1 Pike and FisHer RR 91 :495, 
91:500 (1951). 


[Absence of Violation] 


The Commission’s renewal of NBC’s li- 
cense was “without prejudice to whatever 
action the Commission may deem appro- 
priate at such time as presently pending 
antitrust actions involving RCA and NBC 
may be terminated.” But competitive prac- 
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tices may make an applicant unworthy 
whether or not they violate the antitrust 
laws. Mansfield Journal Co. v. Federal Com- 
munications Commission, 86 U. S. App. D. C. 
at 107, 180 F. 2d at 33. “Nothing in the 
provisions or history of the Act lends sup- 
port to the inference that the Commission 
was denied the power to refuse a license to 
a station not operating in the ‘public in- 
terest,’ merely because its misconduct hap- 
pened to be an unconvicted violation of the 
anti-trust laws.” National Broadcasting Co. 
v. United States, 319 U.S. at 223. The pur- 
pose of the protest section of the Act “is to 
search out the public interest.” Hall v. Fed- 
eral Communications Commission, 99 U. S. 
App. D. C. 86, 90, 237 F. 2d 567, 571. De- 
termination of the public interest cannot be 
postponed pending the outcome of law suits. 


We need not consider. whether other al- 
legations in the protest were in themselves 
sufficient to require an evidentiary hearing. 
The Commission will be ‘free to consider 
any issue bearing on the qualifications of 
the licensee or the required finding of public 
interest, convenience and necessity ... the 
Commission should not conclude its hearing 
until it has built up a record sufficient to 
support its final conclusions.” Federal Broad- 
casting System v. Federal Communications 
Commission, supra, 96 U. S. App. D. C. at 
264, 265, 225 F. 2d at 564, 565. Cf. Clarks- 
burg Publishing Co. v. Federal Communica- 
tions Commission, 96 U. S. App. D. C. 211, 
225 F. 2d 511. The Commission may if it 
sees fit combine the required hearing on 
Philco’s protest with other hearings con- 
cerning the license for station WRCV-TV. 
Reversed. 


[]] 70,064] United States v. National Dairy Products Corporation and Raymond J. 


Wise. 


In the United States District Court for the Western District of Missouri, Western 


Division. No. 20542. Dated June 14, 1961. 


Case No, 1478 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Indictments—Corporation and Officer—Charges Limited to Official Acts—Absence of 
Sherman Act Violation.—An officer of a corporation charged with conspiring in violation of 
the Sherman Act, Sec. 1, but himself accused only of acting in his official capacity and not for 
his individual benefit or interest, can be indicted only under Sec. 14 of the Clayton Act; 
he cannot be charged with a violation of Sec. 1 of the Sherman Act. The fact that the 
specific question has not been ruled upon since the enactment of Clayton Act, Sec. 14, is 
“of little significance,” since it was only the 1955 change in the severity of the penalty for 
violating Sec. 1 of the Sherman Act (while leaving the Clayton Act, Sec. 14, penalty 


1 70,064 


© 1961, Commerce Clearing House, Inc. 


7 el ie 


Number 188—219 
7-20-61 


Cited 1961 Trade Cases 
U.S.v. National Dairy Products Corp. 


78,271 


unchanged ) that has made the question significant. Accordingly, those counts of an 
indictment which charged the officer with violation of Sec. 1 of the Sherman Act were 


dismissed. 


See Dept. of Justice Enforcement and Procedure, Vol. 2, § 8025.275. 
For the plaintiff: Earl A. Jinkinson, Chief, Midwest Office, Anti-Trust Division, 


Department of Justice,-Chicago, Ill. 


For the defendants: John T. Chadwell of Snyder, Chadwell, Keck, Kayser & Ruggles, 
Chicago, Illinois; John H. Lashly, of Lashly, Lashly & Miller, St. Louis, Mo.; and Martin 
J. Purcell and Richard W. McLaren of Morrison, Hecker, Buck & Cozad, Kansas 


City, Mo. 


Memorandum and Order 


Smiru, J. [Jn full text]: Several motions 
filed by defendants are pending for ruling. 


I 


Defendant Wise has renewed his motion 
to dismiss Counts 11 and 12 (Section 1, 
Sherman Act Counts) of the indictment. 
This motion was submitted earlier and was 
overruled on March 6, 1961. Leave was 
given at that time to refile the motion after 
the Government had filed its bill of par- 
ticulars. 

In the motion defendant contends that 
he cannot be properly indicted under Section 
1 of the Sherman Act, Section 1, Title 15, 
U.S. C. A., for acts done on behalf of and 
as a representative of his corporate em- 
ployer National Dairy Products Corpora- 
tion, when the acts are alleged to constitute 
a violation of Section 1 by the corporation. 
Defendant contends that in such circum- 
stances, he must be indicted under Section 
14 of the Clayton Act, Section 24, Title 18, 
UNS MGCA; 

The motion tenders a complicated ques- 
tion as to criminal liability and responsi- 
bility of a corporate officer under the 
statutory framework of the anti-trust laws. 
Under cases cited by the parties, it is 
apparent that much doubt and uncertainty 
existed prior to the enactment of Section 
14 of the Clayton Act. See, for example, 
United States v. McAndrews & Forbes Co., 
149 F. 823 (S. D. N. Y. 1906); Union Pacific 
Coal Co. v. United States, 173 F. 737 (8th 
Cir. 1909); United States v. Sunft, 188 F. 92 
N. D. Ill. (1911); Nash v. Umted States, 229 
U. S. 373 (1913). 


Since enactment of Section 14, several’ 


cases have involved that section, but in none 
of them have the courts been faced squarely 
with the issue presented here, namely, 
whether the Sherman Act or Section 14 of 
the Clayton Act governs the prosecution of 
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a corporate officer, charged under the anti- 
trust laws solely because he authorized, 
ordered or did acts constituting a corporate 
violation. A number of cases since 1914, 
the date of enactment of Section 14 of the 
Clayton Act, have recognized the appli- 
cability of that statute where individual 
defendants as officers having active man- 
agement, direction and control of the cor- 
poration, have been indicted. See United 
States v. Atlantic Commission Company, 45 
F. Supp. 187 (E. D. N. C. 1942); United 
States uv. General Motors Corporation, 26 F. 
Supp. 353 (N. D. Ind. 1939). See also 
Hartford Empire Company v. United States, 
323 U. S. 386 (1945). In those cases the 
problem was not, as here, highlighted by 
the fact that in 1955, Congress raised the 
fine provided by Section 1 of the Sherman 
Act while not disturbing the fine provided 
by Section 14 of the Clayton Act. 

Here we have a situation where the prin- 
cipal and an employee are both charged 
with violation of Section 1 of the Sherman 
Act. Nothing in the indictment specifically 
alleged that defendant Wise was acting in 
an individual capacity, and the broad infer- 
ence of the indictment was that he acted 
solely within the scope of Section 14 of the 
Clayton Act. In that posture a bill of par- 
ticulars was ordered, and in the bill it was 
stated that, “* * * the defendant Wise, in 
actively and directly engaging in the alleged 
offenses, is alleged to have been acting 
solely in his capacity as an officer, director, 
or agent who authorized, ordered, or did 
some of the acts constituting in whole or 
in part the violations alleged also to have 
been committed by National Dairy Prod- 
ucts Corporation of which he was an officer, 
director, or agent.” 


[Conclusion] 


While it is undoubtedly true that a bill 
of particulars does not occupy the status 
of an amendment to. an indictment, it may 
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be considered in determining ambiguous 
language; and under those circumstances it 
seems perfectly clear that the sole issue 
presented now is whether or not an indi- 
vidual, charged solely in his representative 
capacity and not in any degree on an indi- 
vidual basis for his own personal account, 
may be charged with a violation of Section 
1 of the Sherman Act. 


It is my view that he cannot. There can 
be no question but that confusion and un- 
certainty existed prior to 1914 when Section 
14 was enacted. Equally, there can be no 
question but that Congress in enacting Sec- 
tion 14, the “personal guilt” provision, in- 
tended to eliminate that uncertainty and 
confusion. It is clear that since 1914 it 
constituted no problem until the amend- 
ment to the punishment section for Section 
1; and the fact that no challenge has been 
made of the question during that time is of 
little significance. Under clear Congres- 
sional interpretations, the Sherman Act 
governs the prosecution and punishment of 
principals, i.e., corporations and individuals 
acting on their own behalf, while Section 14 
of the Clayton Act covers the prosecution 
and punishment of individuals who, as cor- 
porate officials, took part in the corporate 
violation. This interpretation is supported 
by the wording and legislative history of 
Section 14, and is in accord with the funda- 
mental principle that courts are bound to 
give effect to the various sections of legis- 
lation and should avoid a construction which 
would render a statute a nullity. Any other 
interpretation would leave Section 14 with- 
out content or force, 

The motion of defendant Wise to dismiss 
Counts 11 and 12 as to him is sustained. 
Counsel for the Government will prepare 
appropriate order of dismissal within fifteen 
(15) days. 

II 

In view of the ruling on the motion to 
dismiss, the alternative motion of defendant 
Wise for severance and separate trial of 
Counts 11 and 12 is overruled. For the same 
reason, the alternative motion of defendant 
Wise joining in certain additional motions 
of defendant National is overruled. 


UTM 


Defendant National has moved for an 
order directing compliance with the Court’s 
order of March 17, 1961, requiring par- 
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ticulars. As it relates to the particulars 
set forth in Part II, 1(b) and 3(d), the 
motion is overruled. As it relates to Part II, 
2 and 3(a), it is my view that the Govern- 
ment has not complied with the order of 
March 17, 1961, requiring particulars, and 
the motion is therefore sustained, and the 
Government is directed to file supplemental 
particulars within thirty (30) days. 

As it relates to Part III, 3(b), the 
Government has conceded that through 
inadvertence a portion of the material re- 
quired was omitted. To the extent of the 
omitted portion, the motion is therefore 
sustained as to this part, but as to all other 
portions of 3(b) of Part III, the motion 
is overruled. 


IV 


Defendant National has moved for entry 
of a pre-trial order with a proposed form of 
order. This motion is premature and is 
overruled. At an appropriate time this case 
will be scheduled for a pre-trial conference 
and at that time an order will be formulated 
controlling the issues and the manner of 
presentation of each party’s case. 


Vv 


Defendant National has moved for an 
order directing issuance of subpoena duces 
tecum to certain third parties to be return- 
able in advance of trial. These motions are 
sustained and the Clerk is directed at such 
time as is requested by defendant to issue 
the subpoenas duces tecum to the parties 
named in the motion and supplemental 
motion filed by defendant, to be returnable 
fifteen (15) days in advance of trial in ac- 
cordance with the motions, 


VI 


Defendant National has moved, purport- 
edly under Rule 17(c), for the production of 
certain documents not obtained by the 
Government by process but which were pre- 
sented to the grand jury on which are to be 
offered in evidence upon the trial. 


This motion is overruled. Undoubtedly 
this goes beyond the scope of permissible 
discovery in criminal cases. Under certain 
sharply restricted circumstances, in the in- 
terests of justice, it is sometimes necessary 
to disclose evidence that has been presented 
to a grand jury but no good cause is shown 
here. It is so ordered. 
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[f 70,065] Hudson Distributors, Inc. v. The Upjohn Co.; Hudson Distributors, Inc. 
v. Eli Lilly and Company. 


In the Ohio Court of Appeals for the Eighth District, Cuyahoga County. Nos. 
25371, 25374. Majority opinion July 13, 1961. bs 


Ohio Fair Trade Law 


Constitutionality—Implied Contract Provision—The Ohio Fair Trade Act of 1959, 
which (like the Virginia law) makes the purchase of a trademarked or trade-named com- 
modity for re-sale, with knowledge of the existence of fair trade contract prices, an implied 
contract to comply with those prices, enforceable against nonsigners, is constitutional. 


See Resale Price Fixing—Fair Trade, Vol. 1, ¥ 3003, 3085.37, 
For the plaintiff-appellee: Mendelsohn, Krotinger, Lane, Santors & Shaw. 


_For defendant-appellant (The Upjohn Co.): Thompson, Hine & Flory, Cleveland, 
Ohio; Vorys, Sater, Seymour & Pease, Columbus, Ohio; George M. Chapman, New York, 
N. Y.; Robert H. Hosick, Murray D. Welch, Jr., Kalamazoo, Mich. 


For defendant-appellant (Eli Lilly and Company): Henderson, Quail, Schneider & 
Peirce, Louis S. Peirce, James I. Huston, of counsel. 


SKEEL, J. [Jn full text]: These appeals 
came to this count on questions of law from 
judgments entered for the plaintiffs-appellees 
in the Court of Common Pleas of Cuyahoga 
County. The actions seek a declaratory 
judgment declaring the Ohio Fair Trade 
Act invalid and unconstitutional. Both cases 
involve similar facts and, with the questions 
to be determined by this court the same in 
each case, the appeals will be considered 
together. The assignment of error is iden- 
tical in both cases. 


“For its assignment of error, the De- 
fendant-Appellant asserts that the Court 
of Common Pleas of Cuyahoga County 
erred in declaring Sections 1333.27 through 
1333.34 of the Ohio Revised Code to be 
in violation of the Constitution of the 
State of Ohio, and therefore void and not 
binding upon the Plaintiff-Appellee, and 
in granting judgment for the Plaintiff- 
Appellee on its petition and dismissing the 
cross-petition of the Defendant-Appellant.” 


The plaintiff, in both cases, is the operator 
of retail stores selling, among other things, 
pharmaceutical products. The defendant, in 
each case, is the manufacturer of pharma- 
ceutical items, which are distributed to re- 
tailers either directly or through wholesalers 
or jobbers. They do not sell at the retail 
level. The products manufactured by these 
defendants for ultimate use and consump- 
tion of retail buyers, are manufactured and 
identified under a trademark, trade or brand 
name, and sold at retail in free and open 
competition with commodities of the same 
general class. 
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These defendants or their distributors 
have entered into many written contracts 
with retail pharmaceutical establishments in 
Ohio, determining the retail resale price for 
their trademarked or branded commodities 
and have caused notice of these contracts 
and the prices therein established to be 
served on the plaintiff. The defendants, 
therefore, claim the protection of the Ohio 
Fair Trade Act. It is alleged in defendants’ 
cross-petitions that the plaintiff, purchasing 
the defendants’ trademarked or trade name 
or branded products in interstate commerce, 
with notice of the established retail resale 
price in Ohio are continuing to sell said 
articles (purchased by them after such 
notice) at retail at cut-rate prices, below the 
retail price fixed by the defendants in total 
disregard of the Fair Trade Act. It is the 
contention of the plaintiff, among other 
claims, that the Ohio Fair Trade Act, passed 
effective 10/22/59, constitutes a delegation 
of legislative power to private persons and 
for that reason is unconstitutional. 


[Historical Background} 


The historical background of the Ohio 
Fair Trade Act began in 1936 upon the 
passage of what are now known as Sections 
1333.05 to 1333.10, inclusive of the Revised 
Code. This legislation followed after the 
Congress and the Supreme Court of the 
United States, by successive acts and deci- 
sions, dealt with the right of a manufacturer 
who identified his products by a trade name 
or trademark to assure the ultimate con- 
sumer that such product was manufactured 
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by him to protect his “goodwill” created 
by producing quality merchandise as adver- 
tised from the alleged claims of injury to 
such “goodwill” by price cutting retailers. 
There can be no doubt but that the buying 
public is benefited under modern merchan- 
dising methods to be able to identify goods 
either desired or to be avoided by its trade 
name or trademark. This court can take 
notice of the complete change in mer- 
chandising methods over the past seventy- 
five_years. From cracker barrel days when 
manufacturers found their markets in the 
locality of their business or sales were made 
to the ultimate consumer through the re- 
tailer’s reputation, the retailer in turn being 
the object of the sales activity of manufac- 
turers or wholesalers, to the present period 


when the manufacturer points his sales. 


activities to attract the attention of the con- 
suming public and the retailer prepares his 
stock to meet the demands of the buying 
public as influenced by the direct advertis- 
ing of the manufacturer, it must follow that 
the manufacturer's goodwill is important 
and valuable factor in the retail market of 
today. The manufacturer or wholesale dis- 
tributor, in seeking to attract the public to 
buy his products, uses his distinctive trade- 
mark or trade name by which his goods are 
identified. So completely has the processes 
of merchandising consumer goods changed 
that the Supreme Court of Ohio held in the 
case of Rogers v. Tom Co., 167 O. S. 244, 
147 N. E. 2d 612 (1958), that an action 
claiming a breach of an express warranty 
could be maintained against the manufac- 
turer without privity of contract, that is 
where the goods were purchased by the con- 
sumer from an independent retailer, the 
buyer (consumer) being induced to buy the 
manufacturer’s product through the manu- 
facturer’s direct advertising and consumer 
sales efforts. On page 248, the court -said: 


“Occasions may arise when it is fitting 
and wholesome to discard legal concepts 
of the past to meet new conditions and 
practices of our changing and progressing 
civilization. Today, many manufacturers 
of merchandise, including the defendant 
herein, make extensive use of newspapers, 
periodicals, signboards, radio and tele- 
vision to advertise their products. The 
worth, quality and benefits of these products 
are described in glowing terms and in 
considerable detail, and the appeal is 
almost universally directed to the utimate 
consumer. Many of these manufactured 
articles are shipped out in sealed con- 
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tainers by the manufacturer, and the re- 
tailers who dispense them to the ultimate 
consumers are but conduits or outlets 
through which the manufacturer distributes 
his goods. The consuming public ordinarily 
relies exclusively on the representations 
of the manufacturer in his advertisements. 
What sensible or sound reason then exists 
as to why, when the goods purchased by 
the ultimate consumer on the strength of 
the advertisements aimed squarely at him 
do not possess their described qualities 
and goodness and cause him harm, he 
should not be permitted to move against 
the manufacturer to recoup his loss. In 
our minds no good or valid reason exists 
for denying him that right. Surely under 
modern merchandising practices the manu- 
facturer owes a very real obligation toward 
those who consume or use his products. 
The warranties made by the manufacturer 
in his advertisements and by the labels 
on his products are inducements to the 
ultimate consumers, and the manufacturer 
ought to be held to strict accountability 
to any consumer who buys the product 
in reliance on such representations and 
later suffers injury because the product 
proves to be defective or deleterious. See 
Prosser on Torts (2d Ed.), 506, Section 
84; 1 Williston on Sales (Rev. Ed.) 648 
to 650, Section 244A.” 


The liability of the manufacturer would be 
the same even though his goods were pur- 
chased from a price cutter to his claimed 
detriment. It would be unusual that mod- 
ern trends in retail merchandising should 
thus create a direct liability against a manu- 
facturer for breach of warranty in the rep- 
resentations inducing the sale of his goods 
made by the manufacturer, the sale being 
made by an independent retailer and then to 
refuse such manufacturer the right to pro- 
tect his property right in his goodwill, the 
representations which created the inducing 
cause of the sale from damages to such 
property right by the acts of the retailer 
selling his goods at cut rate price in viola- 
tion of the fair trade price set on the basis 
of a contract under the Fair Trade Act. 


[Goodwill and Fair Trade Legislation] 


It is the claim of those supporting “Fair 
Trade” legislation that the goodwill of the 
manufacturer created by his direct sales 
efforts, and in maintaining goodwill by the 
quality of his products, whereby the con- 
suming public seeks out his goods without 
any sales effort on the part of the retailer 
whose only part in the transaction is to 
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have the goods available for sale at the 
selection of the consumer purchaser, and, 
therefore, the goodwill of the manufacturer 
is damaged and his product depreciated by 
retail price cutting practices. 


In an attempt to protect the value of a 
manufacturer’s goodwill, established by his 
sales efforts (in support of the quality of 
his product) in relation to his trademarked 
goods from the claimed detriment of price 
cutting retailers, both the legislatures of the 
several states and the Congress of the 
United States, beginning at about the turn 
of the century, have been attempting to pro- 
vide regulations to protect the manufactur- 
er’s property right in his goodwill from 
detriment due to the uncontrolled action of 
price cutting retailers. The basis of these 
efforts has been to provide by law the con- 
duct between manufacturer and retailer ac- 
quiring the goods for resale that will create 
contractual relations between them by which 
a minimum retail sales price can be estab- 
lished. 

The cases on contracts between manufac- 
turer and retailers, whereby the retailer 
agrees to maintain a retail price set by 
the owner of trademarked or trade named 
goods by which the manufacturer’s goods 
are identified and who, over the years, has, 
by expending time and capital, developed 
what is called “goodwill” in relation to his 
product, these contracts being identified and 
characterized as supporting “fair trade,” 
have been upheld as between the parties at 
common law. 


[Effect of Sherman Act] 


However, after the passage of the “Sher- 
man Act” by the Congress of the United 
States in 1890, the Supreme Court, in Dr. 
Miles Medical Co. v. John D. Parks and Sons 
Co., 220 U. S. 373, held that a contract con- 
trolling the resale price between a manufac- 
turer and a retail dealer with regard to 
goods in interstate commerce constituted a 
violation of the Sherman Act. The results 
of this case for a time ended legislative 
attempts to provide against unfair trade 
practices alleged to result from price cutting. 

A reading of the opinion of Mr. Justice 
Hughes in the Dr. Miles Medical Co. case, 
which was decided in 1911, makes it clear 
that the only question decided dealt with 
contracts in restraint of trade in interstate 
commerce under the Sherman Act. The Dr. 
Miles Medical Co., the mariufacturer of a 
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non-patented, secret formula remedy, at- 
tempted to control the price of its products, 
both at retail and wholesale by two forms 
of restrictive agreements limiting trade in 
the products of Dr. Miles to those who be- 
came parties to either of such contracts. 
One contract was a consignment entered 
into with wholesalers, the other being a 
retail agency contract made with retail deal- 
ers throughout the United States. The de- 
fendant was a wholesale drug concern that 
refused to enter into the required contract 
but procured Dr, Miles’ products for sale at 
cut rate prices by inducing those having 
contractual relations with Dr. Miles to breach 
their contracts. One question presented was 
the validity of the consignment contract 
between Dr. Miles and certain jobbers. This 
question was not clearly considered because 
the allegations of the complaint as to the 
manner in which defendant procured the 
goods were not set out. The complainant 
relied on two claims, the first being that its 
product was an article created under a secret 
process of which the manufacturer was the 
owner. This claim was held without legal 
foundation to protect a contract controlling 
retail prices under the Sherman Act. The 
court said that the question concerns not 
the process of manufacture but rather an 
article in commerce. The complainant, the 
court said, could not rely on the protection 
afforded a patentee derived by a statutory 
grant. The second claim was that the com- 
plainant was entitled to maintain the re- 
strictions by virtue of the fact that the 
restrictions related to products of its own 
manufacture. Ordinarily, there is no way to 
impose restraints on goods after alienation 
with one or two recognized exceptions that 
are not important here. Such claims are 
void because the seller parted with its whole 
interest in the property sold to the vendee 
by the sale. The basis of the decision is 
that where the manufacturer or jobber at- 
tempts to fix a minimum retail price, the 
result would be to completely foreclose the 
free and unrestricted competition between 
retailers, who are, in fact, the owners of the 
goods. The court said: 


“Whatever right the manufacturer may 
have to project his control beyond his 
own sales must depend, not upon an in- 
herent power incident to production and 
original ownership, but upon agreement.” 


The court said that contracts in restraint of 
trade must be considered in the light of 
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commercial needs at the time such contract 
is made. On page 486 of the opinion, the 
following quotation is applicable here: 


“As was said by this court in Gibbs v. 
Baltimore Gas Co., 130 U. S. 409: ‘The de- 
cision in Mitchel v. Reynolds, 1 P. Wms. 
181; S. C., Smith’s Leading Cases, 407, 7th 
Eng, ed.: 8th Am. ed. 756, is the founda- 
tion of the rule in relation to the invalid- 
ity of contracts in restraint of trade; but 
as it was made under a condition of 
things and a state of society, different 
from those which now prevail, the rule 
laid down is not regarded as inflexible, 
and has been considerably modified. Pub- 
lic welfare is first considered, and if it 
be not involved and the restraint upon 
one party is not greater than protection 
to the other party requires, the contract 
may be sustained. The question is, whether, 
under the particular circumstances of the 
case and the nature of the particular con- 
tract involved in it, the contract is or is 
not unreasonable. * * *.’ 

“k * * But there are exceptions: re- 
straints of trade and interference with 
individual liberty of action may be justi- 
fied by the special circumstances of a 
particular case. It is a sufficient justifi- 
cation, and indeed it is the only justifica- 
tion, if the restriction is reasonable— 
reasonable, that is, in reference to the 
interests of the parties concerned and 
reasonable in reference to the inter- 
ests of the public, so framed and so 
guarded as to afford adequate protection 
to the party in whose favor it is imposed, 
while at the same time it is in no way 
injurious to the public.” 


This view of the law was expressed at a 
time when trademarks or trade names were 
not the labels by which the public was in- 
duced to select a manufacturer’s product 
because of his direct advertisements and 
sales efforts but at a time when the usual 
action concerning trade names had to do 
with attempts to fraudulently use the labels 
or trademarks of another. Mr. Justice Oliver 
Wendell Holmes, in a strong dissenting 
opinion, suggests that by the slightest change 
the contract could not be attacked. He 
states the following: 


“If it should make the retail dealers 
also agents in law as well as in name and 
retain the title until the goods left their 
hands, I cannot conceive that even the pres- 
ent enthusiasm for regulating the prices to 
be charged by other people would deny that 
the owner was acting within his rights. 
It seems to me that this consideration by 
itself ought to give us pause. 
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“But I go farther. There is no statute 
covering the case; there is no body of prece- 
dent that by ineluctable logic requires the 
conclusion to which the court has come. 
The conclusion is reached by extending a 
certain conception of public policy to a new 
sphere. On such matters we are in peri- 
lous country. I think that, at least, it is 
safe to say that the most enlightened ju- 
dicial policy is to let people manage their 
own business in their own way, unless 
the ground for interference is very clear.” 


And on page 412, Justice Holmes said: 


“k * * T think that we greatly exag- 
gerate the value and importance to the 
public of competition in the production or 
distribution of an article (here it is only 
distribution), as fixing a fair price. What 
really fixes that is the competition of the 
conflicting desires. * * * As soon as 
the price of something that we want goes 
above the point at which we are willing 
to give up other things to have that, we 
cease to buy it and buy something else. 
* * * The Dr, Miles Medical Company 
knows better than we do what will en- 
able it to do the best business. We must 
assume its retail price te ve reasonable, 
for it is so alleged and the case is here 
on demurrer; so I see nothing to warrant 
my assuming that the public will not be 
served best by the company being allowed 
to carry out its plan. I cannot believe that 
in the long run the public will profit by 
this court permitting knaves to cut rea- 
sonable prices for some ulterior purpose 
of their own and thus to impair, if not to 
destroy, the production and sale of articles 
which it is assumed to be desirable that 
the public should be able to get.” 


[State Fair Trade Legislation] 


Aiter the Dr. Miles case, no attempt seems 
to have been made to legislate on the ques- 
tion of sanctioning by law agreements com- 
ing within the orbit of statutes designated as 
“Fair Trade Laws” until 1931 when Cali- 
fornia passed as a part of the Business and 
Professions Code and now published in 
Deerings California Codes Division 7, Chap- 
ter 3 of Part 2, Preservation and Regula- 
tion of Competition, Sections 16900 to 16905, 
inclusive. Section 16902 is similar in context 
and in purpose identical with Section 
1333.06 and Section 1333.07, Revised Code 
of the Ohio Fair Trade Act of 1926, 


These sections containing the non-signer 
clause have been held constituti 2al in a 
number of cases in California. 
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Max Factor & Co. v. Kunsman [1932-1939 
TRADE Cases { 55,100], (1936) 5 C. 2d 446, 
Souk 2d- 177: 


Scovill Mfg. Co. v. Skaggs Pay Less Drug 
Stores [1955 Trape Cases {[ 68,234], (1955) 
45 C. 2d 881, 291 P. 2d 936. 


The Factor case was affirmed on appeal 
to the United States Supreme Court, re- 
ported in 299 U. S. 198, in an opinion by 
Mr. Justice Sutherland, relying on the Old 
Dearborn case. 


The Fair Trade Act of Illinois in 1935, 
(Smith-Hurd Rev. Statutes, 12114, para. 
188, et seqg.,) which in substance is identical 
with the Ohio Act of 1936, including the 
non-signer provision, in the case of Old 
Dearborn Distributing Co. v. Seagram-Dis- 
tillers Corp. 1932-1939 Trane Cases { 55,141], 
299 U. S. 183, 81 L. Ed. 109, (1936), was 
challenged on the ground that it constituted 
an unlawful delegation of legislative power 
and denied equal protection of the law. 
Paragraphs 1, 2, and 3 of the headnotes of 
the Law Edition Report provide as follows: 


“1, Property is not taken without due 
process, in violation of the Fourteenth 
Amendment, by a state statute which 
declares that wilfully and knowingly ad- 
vertising, offering for sale, or selling any 
commodity at less than the price stipu- 
lated in any contract entered into between 
persons handling a commodity bearing 
the trademark, brand or name of the 
producer or owner and which is in fair 
and open competition with commodities 
of the same general class produced by 
others, for the maintenance of a fixed 
resale price, whether the person so ad- 
vertising, offering for sale, or selling is 
or is not a party to such contract, is un- 
fair competition and actionable at the suit 
of any person damaged thereby, there 
being nothing in the act to preclude a 
purchaser from removing the mark or 
brand from the commodity and then sell- 
ing it at his own price. 

“2. Legislative power is not unconstitu- 
tionally delegated by a statute which per- 
mits sellers of commodities bearing the 
trademark, brand or name of the pro- 
ducer or owner to contract with the pur- 
chaser for the maintenance of a fixed 
resale price, and provides that wilfully 
and knowingly advertising, offering for 
sale or selling any commodity at less than 
the price stipulated in any contract thus 
entered into, whether the person so ad- 
vertising, offering for sale or selling is 
or is not a party thereto, shall be unfair 
competition and actionable at the suit of 
any person damaged thereby. 
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“3. The question whether price cutting 
by retail dealers in the case of commodi- 
ties bearing the trademark, brand or name 
of the producer or owner is injurious to 
the general public is one as to which the 
legislature’s determination is conclusive 
on the courts.” 


And on pages 119 and 120 of this Report, 
the court said: 


_ “We find nothing in this situation to 
justify the contention that there is an 
unlawful delegation of power to private 
persons to control the disposition of the 
property of others, such as was con- 
demned in Eubank v. Richmond, 226 U. S. 
137, 143, 57 L. ed. 156, 158, 33 S. Ct. 76, 
42 L. R. A.-(N. S.) 1123, Ann. Cas. 
s 192; Washington ex rel. Seattle 
Title Trust Co. v. Roberge, 278 U. S. 116, 
W215 1225-73 eked 2102213, 5214 4098S: (Ct, 
50, 86 A. L. R. 654; and Carter v. Carter 
Coal Co., 298 U. S. 238, 311, 80 L. ed. 1160, 
1188, 56 S. Ct. 855. In those cases the 
property affected had been acquired with- 
out any pre-existing restriction in respect 
of its use or disposition. The imposition 
of the restriction in invitum was au- 
thorized after complete and unrestricted 
ownership had vested in the persons af- 
fected. Here, the restriction, already im- 
posed with the knowledge of appeliants, 
ran with the acquistion and conditioned it. 


“Nor is Paragraph 2 so arbitrary, un- 
fair or wanting in reason as to result in 
a denial of due process. We are here 
dealing not with a commodity alone, but 
with a commodity plus the brand or 
trade-mark which it bears as evidence of 
its origin and of the quality of the com- 
modity for which the brand or trade- 
mark stands. Appellants own the com- 
modity; they do not own the mark or the 
good will that the mark symbolizes. And 
good will is property in a very real sense, 
injury to which, like injury to any other 
species of property, is a proper subject 
for legislation. Good will is a valuable 
contributing aid to business—sometimes 
the most valuable contributing asset of 
the producer or distributor of commodi- 
ties. And distinctive trademarks, labels 
and brands, are legitimate aids to the 
creation or enlargement of such good will. 
It is well settled that the proprietor of 
the good will ‘is entitled to protection as 
against one who attempts to deprive him 
of the benefits resulting from the same, 
by using his labels and trade-mark with- 
out his consent and authority.’ McLean v. 
Fleming, 96 U. S. 245, 252, 24 L. ed. 828, 
891. ‘Courts afford redress or relief upon 
the ground that a party has a valuable 
interest in the good will of his trade or 
business, and in the trade-marks adopted 
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to maintain and extend it.’ Hanover Star 
Mill. Co. v. Metcalf, 240 U. S. 403, 412, 60 
L. ed. 713, 717, 36 S. Ct. 357. The owner- 
ship of the good will, we repeat, remains 
unchanged, notwithstanding the commod- 
ity has been parted with. Sec. 2 of the 
act does not prevent a purchaser of the 
commodity bearing the mark from selling 
the commodity alone at any price he 
pleases. It interferes only when he sells 
with the aid of the good will of the ven- 
dor; and it interferes then only to pro- 
tect that good will against injury. It 
proceeds upon the theory that the sale 
of identified goods at less than the price 
fixed by the owner of the mark or brand 
is an assault upon the good will, and 
constitutes what the statute denominates 
‘unfair competition.’ See Liberty Ware- 
house Co. v. Burley Tobacco Growers’ 
Co-op. Marketing Assoc., 276 U. S. 71, 91, 
92, 96, 97, 72 L. ed. 473, 480-483, 48 S.Ct. 
291. There is nothing in the act to pre- 
clude the purchaser from removing the 
mark or brand from the commodity— 
thus separating the physical property, 
which he owns, from the good will, which 
is the property of another—and then sell- 
ing the commodity at his own price, pro- 
vided he can do so without utilizing the 
good will of the latter as an aid to that 
end, 

“There is a great body of fact and 
opinion tending to show that price cutting 
by retail dealers is not only injurious to the 
good will and business of the producer 
and distributor of identified goods, but 
injurious to the general public as well. 
The evidence to that effect is voluminous; 
but it would serve no useful purpose to 
review the evidence or to enlarge fur- 
ther upon the subject. True, there is 
evidence, opinion and argument to the 
contrary; but it does not concern us to 
determine where the weight lies. We 
need say no more than that the question 
may be regarded as fairly open to dif- 
ferences of opinion.” 


[Federal Sanction for State Laws] 


Following this decision, the Congress of 
the United States passed the Miller-Tydings 
Act (15 U. S. C. A. Sec. 1) which amended 
the Sherman Act providing that “fair trade” 
contracts in interstate commerce did not 
constitute a violation of any provision of 
that act. This act was interpreted by the 
Supreme Court of the United States in the 
case of Schwegmann Bros. v. Calvert Distil- 
lers Corp. [1950-1951 TrapE CAsEs J 62,823], 
341 U. S. 384, where the court held in the 
syllabus: 
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“(a) Price fixing is unlawful per se 
under the Sherman Act. 

“(b) The Miller-Tydings Act exempts 
‘contracts or agreements prescribing mini- 
mum prices for the resale’ of the articles 
purchased, not ‘contracts or agreements’ 
respecting the practices of noncontracting 
competitors of the contracting retailers. 

“(c) The history of the Miller-Tydings 
Act supports the construction here given 
1.3 
A complete history of the fate of “Fair 

Trade” statutes and cases beginning with 


. the Dr. Miles case are set out in an at- 


tempt to explain why non-signer provisions 
of fair trade laws were not exempted from 
the Sherman Act. The opinion was by 
Justice Douglas, with a concurring opinion 
by Justice Jackson in which Justice Minton 
concurred. Mr. Justice Frankfurter, with 
whom Justice Black and Justice Burton 
joined, wrote a strong dissenting opinion in 
which they held that it was the intention 
of Congress to include the non-signer clause 
of a fair trade law as exempt from the 
terms of the Sherman Act. On page 398, 
Justice Frankfurter said: 


“The setting of the Miller-Tydings 
Amendment and its legislative history 
remove any lingering doubts. The depres- 
sion following 1929 gave impetus to the 
movement for legislation which would 
allow the fixing of minimum resale prices. 
In 1931, California passed a statute allow- 
ing a manufacturer to establish resale 
prices binding only upon retailers who 
voluntarily entered into a contract with 
him. This proved completely ineffective, 
and in 1933 California amended her stat- 
ute to provide that such a contract estab- 
lished a minimum price binding upon any 
person who had notice of the contract. 
Grether, Experience in California with 
Fair Trade Legislation Restricting Price 
Cutting, 24 Calif. L. Rev. 640, 644 (1936). 
This amendment was the so-called ‘non- 
signer’ clause which, in effect, allowed a 
manufacturer or wholesaler to fix a mini- 
mum resale price for his product. Every 
‘fair trade’ law thereafter passed by any 
State contained this ‘non-signer’ clause. 
By the close of 1936, 14 States had passed 
such laws. In 1937, 28 more States passed 
them. Today, 45 out of 48 States have 
‘fair trade’ laws. See Report of the Fed- 
eral Trade Commission on Resale Price 
Maintenance XX VII (Dec. 13, 1945), 

“A substantial obstacle remained in the 
path of the ‘fair trade’ movement. In 
1911, we had decided Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S. 373. 
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There, in a suit brought against a ‘non- 
signer, we held that an agreement to 
maintain resale prices was a ‘contract 
* * * in restraint of trade’ which was 
contrary to the Sherman Law. To remove 
this block, the Miller-Tydings Amend- 
ment was enacted. It is said, however, 
that thereby Congress meant only to re- 
move the bar of the Sherman Law from 
agreements between the manufacturer and 
retailer, that Congress did not mean to 
make valid the ‘non-signer’ clause which 
formed an integral part of each of the 
42 State statutes in effect when the 
Amendment was passed.” 


And on page 401 of the dissenting opinion, 
there is the following: 


“Every one of the 42 State acts which 
the Miller-Tydings Amendment was to 
‘back-up’—the acts on which the Miller- 
Tydings Amendment was to place a ‘stamp 
of approval’—contained a ‘non-signer’ 
provision. As demonstrated by experi- 
ence in California, the State acts would 
have been futile without the ‘non-signer’ 
clause. The Court now holds that the 
Miller-Tydings Amendment does not cover 
these ‘non-signer’ provisions. Not only 
is the view of the Court contrary to the 
words of the statute and to the legislative 
history.” 


This case was decided May 31, 1951. Con- 
gress almost immediately (1952) passed the 
McGuire Act, 15 U. S. C. A. Sec. 45. Para- 
graphs 2 and 3 provide: 


“(2). Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful any contracts or agree- 
ments prescribing minimum or stipulated 
prices, or requiring a vendee to enter into 
contracts or agreements prescribing mini- 
mum or stipulated prices, for the resale 
of a commodity which bears, or the label 
or container of which bears, the trade- 
mark, brand, or name of the producer or 
distributor of such commodity and which 
is in free and open competition with 
commodities of the same general class 
produced or distributed by others, when 
contracts or agreements of that descrip- 
tion are lawful as applied to intrastate 
transactions under any statute, law, or 
public policy now or hereafter in effect 
in any State, Territory, or the District of 
Columbia in which such resale is to be 
made, or to which the commodity is to be 
transported for such resale. 

“(3). Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful the exercise or the en- 
forcement of any right or right of action 
created by any statute, law, or public 


Trade Regulation Reports 


Hudson Distributors, Inc. v. Upjohn Co. 


policy now or hereafter in effect in any 
State, Territory, or the’ District of Co- 
lumbia, which in substance provides that 
willfully and knowingly advertising, offer- 
ing for sale, or selling any commodity 
at less than the price or prices prescribed 
in such contracts or agreements whether 
the person so advertising, offering for 
sale, or selling is or is not a party to 
such a contract or agreement, is unfair 
competition and is actionable at the suit 
of any person damaged thereby.” 


The purpose of the McGuire Act was 
stated as follows: 


“Tt is the purpose of this Act to pro- 
tect the rights of States under the United 
States Constitution to regulate their in- 
ternal affairs and more particularly to 
enact statutes and laws, and to adopt 
policies, which authorize contracts and 
agreements prescribing minimum or stipu- 
lated prices for the resale of commodities 
and to extend the minimum or stipulated 
prices prescribed by such contracts and 
agreements to persons who are not parties 
thereto. It is the further purpose of this 
Act to permit such statutes, laws, and 
public policies to apply to commodities, 
contracts, agreements, and activities in or 
affecting interstate or foreign commerce. 
Section 1, 15 U. S. C. A. para. 45 note.” 


According to its sponsor, Representative 
McGuire: 


“The McGuire bill is merely permis- 
sive. It says to the States, in effect, that 
Congress recognizes the rights of the 
States to enact and make effective policies 
respecting unfair competition. That is 
all the McGuire bill does and that is all 
it is intended to do. 98 Cong. Rec. 4979 
(May 7, 1952). 

“The primary purpose of the McGuire 
Act was to change, as to future cases, the 
result reached by the Supreme Court in 
Schwegmann Brothers v. Calvert Distillers 
Corp. [1950-1951 Trane Cases { 62,823], 
341 U. S. 384, 71 S. Ct. 745, 95 -L. Ed. 
1035 * * *, H.R. Rep. 1437, 82nd Con- 
gress, 2nd Session, pp. 1-2, U. S. Code 
Congressional and Administrative News 
1952, pp. 2181, 2182.” 


[Effect of McGuire Act as to 
Nonsigner Clauses] 


The McGuire Act was almost immediately 
brought before the court in an action to 
enjoin a supermarket operator from selling 
a manufacturer’s trademarked product be- 


low minimum retail sale price fixed under 


the Louisiana Fair Trade Act. Schwegmann 
Bros. Giant Super Markets v. Eli Lilly & Co. 
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[1953 Trape Cases § 67,516], 205 F. 2d 788. 
This case was presented on stipulations of 
fact, so that the issue of both the constitu- 
tionality of the McGuire Act and the non- 
signer provisions of the Louisiana Fair 
Trade Act were clearly presented. The 
court held that both acts were not subject 
to the appellant’s claims of unconstitu- 
tionality. The headnotes provide: 


“1. Question whether distributors were 
to be protected under fair trade laws, as 
well as manufacturers or trade-mark 
owners, is matter addressed to legislative 
discretion and not subject to court re- 
view. 

“2, Right of property owners to fix 
price at which he will sell is an inherent 
attribute of property itself and, as such, 
is within protection of due process clauses 
of Federal Constitution. ; 

“3. In enacting fair trade law, it was 
within legislative province to assume that 
economic laws would constitute sufficient 
restraint against capricious or arbitrary 
price fixing by producer. 

“4. Congressional power over interstate 
commerce is so plenary that Congress 
may exercise that power by permitting 
states to regulate phases of interstate 
commerce. 

“5. Under Louisiana Fair Trade Law 
and federal statute removing ban of fed- 
eral antitrust laws from price agreements 
made under state or territorial fair trade 
acts of designated type, Congress and 
Legislature intended that restrictions on 
nonsigners, when imposed as result of 
contract between producer and distributor, 
would be given effect. 

“6. Where state and federal statutes 
prohibit horizontal price fixing agree- 
ments between manufacturers, between 
producers, between wholesalers, between 
brokers, between factors, between retail- 
ers, or between persons, firms or cor- 
porations in competition with each other, 
making such statutes operative against 
nonsigners would not make terms of such 
statutes self-defeating or contradictory. 

“7. Louisiana’ Fair Trade Law and 
federal statute removing ban of federal 
antitrust laws from price agreements 
made under state or territorial fair trade 
acts of designated type are not violative 
of due process clauses of federal Consti- 
tution on grounds of lack of substantial 
relation to public welfare and delegation 
of legislative power to private indi- 
viduals.” 


The Supreme Court refused certiorari 346 
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[Virginia—Contracts Implied from Purchase 
with Notice] 


The State of Virginia passed a fair trade 
act which by subsequent amendment con- 
tained the non-signer clause. In Benrus 
Watch Co. v. Kirsch [1956 TRrapeE CASES 
J 68,319], 198 Va. 94, 92 S. E. 2d 384, this 
provision was the subject of an action in 
which its constitutionality was challenged. 
The trial court came to the conclusion, 
along with other reasons for striking down 
this clause, that the non-signer provision 


‘was unconstitutional, but upon appeal, the 


Supreme Court of Appeals held that the 
fair trade act~had been repealed by impli- 
cation by the passage of the Anti- Monopoly 
Act of 1950. A new “fair trade act” was 
passed in 1958. Its provisions were imme- 
diately tested in the case of Standard Drug 
Co., Inc. v. General Electric Co. [1960 TRADE 
Cases 69,858], 202 Va. 367, 117 S. E. 2d 
289. The new act did not contain the so- 
called ‘coercive non-signer” provision but 
in its stead incorporated a provision that 
the Supreme Court of Appeals designated 
as a “permissively contractual provision.” 
While the facts stipulated by the pleadings 
show that the Standard Drug Co. bought 
the flashbulbs directly from General Elec- 
tric, there was no direct contract controlling 
the resale price to others. Standard, how- 
ever, had direct notice before the purchase 
of the bulbs that General Electric was “fair 
trading” its flashbulbs in Virginia, and also 
had notice of the required resale price under 
the Fair Trade Act. The headnotes of 
the case, reported in 117 S. E. 2d 289, in 
part, provide: 


“1. Where retailer contracted directly 
with manufacturer of trade-marked flash- 
bulbs, and, when purchase was made, 
retailer by expressed terms of contract 
agreed not to resell at less than specified 
minimtm prices, retailer could not justly 
complain, in proceeding for declaratory 
judgment, that Fair Trade Act is uncon- 
stitutional, because retailer was not free 
to use and impair the goodwill of the 
manufacturer by selling flashbulbs at a 
price less than retailer agreed to maintain. 


“3. The Fair Trade Act, which does 
not contain a ‘non-signer’ provision, does 
not violate the equal protection clause of 
the Fourteenth Amendment to the fed- 
eral Constitution. 


“5. The Fair Trade Act, which does 
not contain a ‘non-signer’ provision, does 
not violate constitutional provision that 
the legislative power shall be vested in a 
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General Assembly, on ground that it dele- 
gates legislative power to private persons. 

“6. ‘Goodwill’ of manufacturer or pro- 
ducer is that intangible property right or 
asset created in public mind by skill, ex- 
perience, dependability, and integrity of 
manufacturer or producer of a commod- 
ity, and trade-mark or trade name is the 
symbol of those qualities and constitutes 
an inseparable part of the ‘goodwill.’ 


“7, The owner or proprietor of good- 
will symbolized by his trade-mark is en- 
titled to protection in his property right, 
and commodities bearing and identified by 
trademark, brand, or name of producer or 
distributor and in free and open compe- 
tition with commodities of same general 
class are proper subjects of legislative 
classification. 

“8. The Fair Trade Act does not violate 
provision of the Constitution that the Gen- 
eral Assembly shall not enact any local, spe- 
cial, or private law granting to any private 
corporation, association, or individual any 
special or exclusive right, privilege, or 
immunity, 

“9, Title of Fair Trade Act stating that 
it is an act to permit any producer or 
distributor to prescribe minimum resale 
prices of a commodity bearing trade- 
mark, brand, or name of producer or 
distributor 1f commodity is in free and 
open competition with commodities of the 
same class does not violate section of the 
Constitution declaring that no law shall 
embrace more than one subject which 
shall be expressed in its title. 

“13. In determining the meaning of a 
‘contract’ under the Fair Trade Act, 
Supreme Court of Appeals was not limited 
to single sentence in act defining a ‘con- 
tract’ but could and should look to other 
pertinent and explanatory parts of the act. 

“14, Acceptance by retailer of com- 
modity for resale with notice attached 
stating its minimum retail price gives rise 
to a ‘contract’ under the Fair Trade Act 
and therefore the Fair Trade Act is not 
in conflict with the Sherman Anti-Trust 
Act and void, on ground that the Fair 
Trade Act is in restraint of trade by 
authorizing price-fixing without a contract.” 


This case clearly holds that the legisla- 
ture may define the elements of an implied 
contract as coming about by conduct with 
knowledge of the facts upon which the 
agreement is based. No power to fix prices 
is to be found under the facts of this case 
nor do the provisions of the act delegate 
such power to another. If the retailer does 
not care to buy the manufacturer's goods 
on the terms the manufacturer desires to 
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sell them, or if upon buying goods that have 
been “Fair-Traded” and the price fixed for 
resale is made known to the buyer before 
purchase and he does not want the goods 
under the conditions stipulated, there is no 
reason which compels the buyer to enter 
into a contract to buy, but if he does, he 
must take the goods upon the terms of the 
offer. Such a transaction involves the law 
of contracts. The retailer acts voluntarily 
and is not otherwise compelled to deal for 
or take the goods, it, of course, being a part 
of the provisions of the act that the goods 
be identified by trademark or trade name 
and on the market in free and open compe- 
tition with goods distributed by others in 
the same general class. 


The Supreme Court of Appeals of Virginia 
resolved all questions of the constitutionality 
of the new Fair Trade Act of Virginia in 
favor of the validity of the statute and 
affirmed the trial court in its decree enjoin- 
ing Standard from violating the resale price 
of flash bulbs fixed under the Rules of the 
Virginia Fair Trade Act on the theory of 
implied contract. This is the only case of a 
State Court of last resort that has con- 
sidered the constitutionality of a statute 
identical in purpose to that of the New Fair 
Trade Act of Ohio. All the other cases 
cited by the parties concerned cases dealing 
with non-signer clauses, in purposes similar 
to that in the former Ohio Fair Trade Act. 


[Need for Legislative Controls] 


With the foregoing background of “fair 
trade” legislation and the leading cases deal- 
ing with the legislative efforts to curb “re- 
tail price cutting” of trademarked or trade- 
named goods sold in open competition with 
goods of the same general class, it must 
be perfectly evident that not only the great 
majority of state legislatures but also the 
Congress of the United States has deter- 
mined that there is need to provide reason- 
able controls in this field, under the police 
power of the sovereign power. The reasons 
pro and con, either for or against, such legisla- 
tion, are set out in great detail by the rec- 
ords of the hearings before the Judiciary 
Committees of both the House and Senate 
of the Ohio Legislature when considering 
the Fair Trade Act passed effective October 
22, 1959 over the veto of the Governor by 
overwhelming majorities in both houses 
(Sections 1333.27 to 1333.34, inclusive, of 
the Revised Code.) Whether such legisla- 
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tion is desirable is within the sound discre- 
tion of the legislature about which the 
courts should not be concerned except to 
see to it that constitutional limitations are 
observed and in case of doubt, such doubts 
should be resolved in favor of the acts of 
the legislature. 


[Legislative Intent and Purpose—1959 Act] 


Without attempting to set out in detail 
the arguments for or against “fair trade” 
laws which now would serve no useful pur- 
pose, it might be well just to mention that 
those against “fair trade” legislation argue 
that the public is entitled to the benefit of 
the economies enjoyed by savings in pur- 
chasing goods at lower prices from cut 
rate establishments while on the other hand, 
the proponents assert that the need to save 
the local small merchant, who not only sells 
merchandise in competition with all others 
but also renders service, which is absolutely 
essential in many cases to the health and 
welfare of the community. It is claimed 
that price cutting survives on the desire of 
the public to purchase known brands, this 
desire having been created by the manufac- 
turer’s sales efforts on the consumer level. 
In other words, the price cutter capitalizes 
on the goodwill of the manufacturer. The 
claim that retail prices fixed by the manufac- 
turer under the Fair Trade Act deprives 
the consumer of the benefits of competition 
is met by the claim that his goods must be 
sold in competition with other goods of the 
same class under Fair Trade Acts, which 
fact assures the public of all reasonable 
benefits of competition. However, as just 
stated, this is a question of fact for legis- 
lative determination. The Legislature, in 
adopting the Fair Trade Act of 1959, de- 
fined the purpose and policy of the Act in 
Section 1333.27, Revised Code, as follows: 


“(A) Sections 1333.27 to 1333.34, inclu- 
sive, of the Revised Code are enacted in 
the exercise of the police powers of the 
state and in pursuance of the power 
specifically granted the general assembly 
by the people in Section 2 of Article 
XIII, Ohio Constitution, to regulate the 
sale and conveyance of personal property, 
and the purposes of sections 1333.27 to 
1333.34, inclusive, of the Revised Code, 
are generally to protect and preserve 
small business, to safeguard the goodwill 
of trade-marks and trade names, to further 
wholesome competition, to prevent mo- 
nopoly in the distribution of goods, and to 
promote the public welfare by securing 
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wider distribution of commodities and an 
increase in the production thereof, and 
thereby reducing production and distri- 
bution costs, protecting and increasing 
gainful employment in manufacturing, 
wholesaling and retailing, all for the bene- 
fit of the consumer and the well-being of 
the citizens of the state. 


“(B) It is the further purpose of Sec- 
tions 1333.27 to 1333.34, inclusive, of the 
Revised Code, to promote the distribu- 
tion in commerce in the state of identified 
merchandise which is in free and open 
competition with other articles of the 
same general class. Where fair, equitable, 
and competitive prices cannot be main- 
tained in all appropriate stages in the dis- 
tribution of such identified merchandise, 
the marketing of such merchandise is 
depressed and the quantity thereof mov- 
ing in the channels of commerce in the 
state declines. 

“(C)' To remove obstructions to the 
marketing of identified merchandise in 
commerce which are occasioned by unfair 
selling practices, it is the policy of the 
state to afford distributors of identified 
merchandise an effective means whereby 
the sale of such merchandise at all ap- 
propriate stages of distribution may be 
consummated at prices adequate to stimulate 
distribution and low enough to enable dis- 
tributors of such identified merchandise 
to compete effectively with those market- 
ing other goods, who by size and domi- 
nance may distribute such goods through 
their own retail outlets or by franchise or 
consignment methods, and to satisfy the 
needs of ultimate consumers.” 


As was stated, the first “Fair Trade Act” 
was passed in Ohio in 1936 at about the 
time of the decision of the United States 
Supreme Court in the Old Dearborn case. 
The First Ohio Act contained the so-called 
“non-signer” provision. The act was chal- 
lenged in 1956 in the case of Union Carbide 
& Carbon Corp. v. Bargain Fair, Inc. [1958 
TrabeE Cases { 68,920], 167 O. S. 182, 147 
N. E. 2d 481; (decided January, 1958). It 
should be noted that on page 185 of the 
opinion, Judge Zimmerman lists some of 
the states where the fair trade act, includ- 
ing the non-signer clause, has been upheld 
in its entirety and a few states where the 
courts have come to the opposite conclu- 
sion. The date of the decision is mentioned 
because after it was published, holding the 
non-signer provision unconstitutional as a 
delegation of legislative power, the legisla- 
ture in the 103rd General Assembly of 1959 
enacted Section 1333.27 to 1333.34, inclusive, 
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Revised Code, and in the process did not 
readopt the non-signer clause but in its 
place, followed and somewhat enlarged on 
the provisions of the Virginia Act setting 
out the circumstances under which a buyer 
for wholesale or retail purposes would be 
bound to maintain “fair trade contracts” 
with the manufacturer from whom the goods 
were purchased as provided by the act. This 
is accomplished by fixing fair trade prices 
by contracts with other retailers, with notice 
of such prices to the retailer involved and 
the retailer then purchasing such articles 
for resale on the retail market with knowl- 
edge that under the law he had impliedly 
contracted to maintain fair trade prices by 
the purchase of goods for resale under 
such circumstances. The goods, of course, 
must bear the trademarked or trade name 
of the manufacturer or producer and the 
goods sold in competition with other goods 
of the same class. These provisions of the 
new act were not in issue before the Su- 
preme Court in the Bargain Fair case, and, 
therefore, that case is not in point on the 
issues in these cases. 


The legislative purpose in passing the 
“Fair Trade Act” of 1959 was to override 
the decision of the Supreme Court in the 
Bargain Fair case. They studiously sought 
to pass an act, meeting every constitutional 
objection pronounced by the Supreme Court 
in “Bargain Fair.” There is no purpose in 
any of the “fair trade” legislation to con- 
trol prices collaterally. This is clearly shown 
by the true basic theory of the new acts of 
Virginia and Ohio. Here, whatever may 
be said of other fair trade acts, this legisla- 
tion in Ohio (Sections 1333.27 to 1333.34, 
inclusive, of the Revised Code) provides 
the conduct that will create a contract con- 
trolling resale prices by the retailer whose 
conduct in thé purchase of the goods comes 
within the terms of the statute. The legisla- 
ture has passed legislation of like character 
which has been upheld by the courts such as 
defining the seller’s rights under a conditional 
sales contract. That such a matter is sub- 
ject to legislative control cannot be ques- 
tioned since it was passed to prevent the 
injurious effect of price cutting to the manu- 
facturer’s goodwill (found to be a fact by 
the legislature) of his trademarked or trade 
named goods sold in open competition on 
the market with like goods sold by others. 
The benefit to the retailer of trademarked 
goods is that created by the manufacturer’s 
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goodwill, inducing the ultimate purchaser 
to seek out the goods. 


[Effect of Implied Contract Provision] 


There can be no question that the seller 
of personal property, when he parts with 
title, parts with ownership in the goods un- 
less by tthe sales contract, either express, 
implied or an obligation imposed by law, 
the buyer agrees or assents to be bound to 
a particular course of conduct with respect 
thereto. If so, his obligation is because of 
a contract not because of a limitation im- 
posed upon the goods. The manufacturer 
or distributor of goods, by reason of his 
own efforts, may create in himself not only 
the property in the goods he manufactures, 
but because of his special efforts as to the 
quality of such goods and his direct ad- 
vertising of these goods, he creates in him- 
self what is known as “goodwill” which is 
an attribute which he believes adds to the 
value of the goods. The manufacturer does 
not sell to the buyer any part of his good- 
will upon parting with the property in the 
goods, except that the goods are identified 
by the trademark or trade name of the 
manufacturer and, therefore, resale of the 
goods is influenced by the manufacturer’s 
reputation and goodwill, to the retailer’s 
benefit. In other words, the price cutter 
sells with the help of the goodwill of the 
manufacturer, which goodwill he did not 
buy or help to support. If the retailer does 
not want this added sales inducement, all 
he has to do is remove identifying marks, 
sell the goods as his own, and the provi- 
sions of the Fair Trade Law no longer 
apply. Quoting from Standard Drug Com- 
pany v. General Electric, 202 Va. 367, from 
the report in 117 S. E. 2d 289, at 294, the 
court said, in considering Old Dearborn v. 
Seagram-Distillers Corp., supra: 


“Tt was held that the non-signer section 
was not so arbitrary, unfair or unreason- 
able as to constitute a denial of due 
process, because it dealt not with a com- 
modity alone, but with a commodity plus 
its brand or trade-mark that the vendee 
owns the commodity but not the goodwill 
that the trade-mark symbolizes; that the 
non-signer clause ‘does not prevent a 
purchaser of the commodity bearing the 
mark from selling the commodity alone 
at any price he pleases. It interferes 
‘only when he sells with the aid of the 
goodwill of the vendor; and it interferes 
then only to protect that goodwill against 
injury. * * * There is nothing in the act 
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to preclude the purchaser from removing 
the mark or brand from the commodity— 
thus separating the physical property, 
which he owns, from the good will, which 
is the property of another—and then selling 
the commodity at his own price, provided 
he can do so without utilizing the good 
will of the latter as an aid to that end.’” 


And on page 295 of the same report, the 
court said: 


“Tt appears that not only does the 
present Virginia act clearly meet the con- 
ditions required by Old Dearborn for con- 
stitutional validity (state and federal), 
but by elimination of the ‘non-signer’ pro- 
vision and substitution of the provision 
that permits the voluntary contractual 
restriction on minimum resale price to be 
agreed upon by the manufacturer or dis- 
tributor and retailer, it has removed the 
chief ground and reason relied upon by 
courts that have held Fair Trade Acts to 
be unconstitutional.” 


In the case of Scovill Manufacturing Co. v. 
Skaggs Pay Less Drug Stores [1955 TRADE 
CASES § 68,234], 45 Cal. 2d 881, 291 P. 2d 
940 (1955) the court said on page 940: 


“* * * Here the acts of private parties 
in entering into contracts for the sale of 
commodities constitute the facts in con- 
templation of which the legislature acted, 
and upon the existence of which the pro- 
visions of the enactment were to be ap- 
plicable. The private contracts are no 
more legislative in character than are 
other acts or conduct of private parties 
undertaken as a prerequisite to the ap- 
plication of a statute. The consequence 
that the statute has become applicable, 
and conduct in violation thereof has be- 
come actionable is in no way due to the 
exercise of any assumed legislative power 
on the part of the contracting parties.” 


See also Weco Products Co. v. Reed Drug 
Drug Co. [1932-1939 Trape Cases J 55,166], 
225 Wis. 474, 274 N. W. 426, at 430 (1937); 
Goldsmith v. Mead Johnson & Co.., 176 Md. 
682, 7 A. 2d 176 (1939). 


Most of the litigation in the federal 
courts involving State Fair Trade Acts was 
concerned with conflicts created by statutes. 
The legislative desire to curb monopolies 
came into conflict with the desire to support 
acts dealing with fair trade and to define 
the rights of manufacturers to defend against 
the detriment suffered to his goodwill by 
price cutters. In no case here cited did the 
federal courts suggest that “non-signer” 
clauses constituted a delegation of legisla- 
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tive powers and in the Old Dearborn case, 
the “Non-signer” clause was found not to 
offend State or Federal Constitutional 
provisions. 

[Conclusion] 


There can be no doubt but that the non- 
signer provision of the first Fair Trade Act 
of Ohio, and now the implied contract pro- 
vision of the new Act, is the very heart of 
the Act and that unless such provision can 
be enforced, the Act is completely useless. 


From the foregoing analysis of the case 
law and the statutes with which they deal, 
and the clear purpose of the great majority 
of the legislatures of the several states and 
the Congress of the United States to pre- 
vent “price cutting” as inimical to the com- 
mon good, primarily as to the retail sale of 
trademarked or trade named goods offered 
for sale on the open market in competition 
with other goods of the came class, below 
the price désignated by the owner of the 
goodwill of the goods identified by his 
trade name or trademark, the obligation of 
the retailer to maintain fair trade prices 
being founded on contractual relations be- 
tween the manufacturer or dealer and tthe 
retailer, as defined by the Fair Trade Act, 
we must conclude that the Act (Sections 
1333.27 to 1333.34, inclusive, R. C.) was 
passed within the constitutional powers of the 
Legislature of Ohio, and that its provisions 
violate no constitutional rights of the plain- 
tiff or any others in a like situation. 


The Judgment of the Court of Common 
Pleas, therefore, is reversed and final judg- 
ment entered for the defendants. 


[Dissenting Opinion] 


Hurp, J. (Dissenting) [In full text]: On 
this appeal, the single question presented 
is whether the 1959 Fair Trade Act (Sections 
1333.27 to 1333.34, inclusive, Revised Code), 
has the effect of nullifying the decision of 
the Supreme Court in Union Carbide & Car- 
bon Corp. v. Bargain Fair, Inc. [1958 TRADE 
CAsEs { 68,920], 167 O. S. 182. In that case, 
the Supreme Court, at page 186, said: 


“A majority of this court has reached 
the conclusion that Section 1333.07, Re- 
vised Code, which prohibits those who 
are not parties to the stipulated-price con- 
tract from selling trademarked items at 
a price lower than that stipulated by the 
manufacturer, is unreasonable and un- 
enforceable and constitutes an unauthorized 
exercise of the police power in that there 
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is no substantial relation to the public 
safety, morals or general welfare. More- 
over, it contravenes the ‘due process’ 
provision of the Ohio Bill of Rights by 
arbitrarily and monopolistically denying 
a seller, who has not entered into any 
price-fixing contract with the manufacturer, 
the privilege of disposing of his own prop- 
erty on terms of his own choosing, and 
in addition delegates legislative power and 
discretion to private persons’? (Italics 
supplied) 

In the case at bar, McNeill, J., sitting by 
assignment in this county, held in effect 
that the 1959 Fair Trade Act was subject 
to certain objections which the Supreme 
Court found to exist in the 1936 Fair Trade 
Act (Sections 1333.06 to 1333.10 R. C.) for 
two reasons, namely, 1) that the Supreme 
Court in the Union Carbide case rejected 
the theory of the adequacy of proprietary 
interest as a basis for fair trade legislation 
and, 2) that regardless of any other changes 
in the Act, the delegation of legislative 
power and discretion to private persons 
remains. These provisions were specifically 
interdicted by the Supreme Court in the 
Union Carbide case. 


Inferentially, it should be noted that two 
other Common Pleas Courts have held that 
the 1959 Act is subject to certain of the 
objections found by the Ohio Supreme 
Court to exist in the 1936 Act. 

In the case of Helena Rubenstein v. Cin- 
cinnati Vitamin & Cosmetic Distributors Co., 
84 Abs. 143, Judge Gusweiler of the Com- 
mon Pleas Court of Hamilton County held 
the 1959 Act to be unconstitutional on all of the 
grounds asserted by the Supreme Court in 
the Union Carbide case. 

The latest decision on the subject was 
rendered April 14, 1961 by Judge Leach of 
the Common Pleas Court of Franklin 
County in the case of Bulova Watch Com- 
pany, Inc. v. Ontario Store of Columbus, 
Ohio, Inc., who held on demurrer, in a very 
able opinion, that the 1959 Act is uncon- 
stitutional as a delegation of legislative 
power to private persons, and in that re- 
spect, comes within the prohibition of the 
decision of the Supreme Court in the Union 
Carbide case. The logic and reasoning of 
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these opinions, as well as that of McNeill, J., 
in the instant case, while not in any sense 
binding upon this court, are, in my opinion, 
strongly persuasive on reason, logic and 
authority. 


The great vice in the 1959 Act (as in the 
1936 Act) is the delegation of legislative 
power to private persons without any proper 
formula, standard or control whatsoever. 
Thus those who have the most to gain are 
granted the greatest delegation of legis- 
lative power, and private persons are per- 
mitted unlimited license to fix and set prices 
at will. Thus the major effect is to permit 
private persons, by the delegation of legis- 
lative power, if they so determine, to in- 
crease and maintain high prices, particularly 
of drugs and vitamins. In the ordinary 
course of events, this will lead to a monopoly 
and make it difficult for persons of ordinary 
means to purchase regularly those aids to 
health and well-being so necessary under 
modern conditions. In this respect, the 
interests of the consuming public are totally 
ignored and, the retailer is prevented from 
conducting his business as he sees fit. 


Inasmuch as I am in accord with the 
opinion of the trial judge in the case at bar, 
I feel that no useful purpose would be 
served by a further discussion of the issues 
in this dissenting opinion. Therefore, I 
conclude that the judgment of the Common 
Pleas Court should be affirmed for the rea- 
sons generally set forth in the opinion of 
the trial judge. In so concluding, I am not 
unmindful of the case of Standard Drug Co., 
Inc. v. General Electric, 202 Va. 367, 117 
S. E. 2d 289, discussed at great length in 
the majority opinion. While that case may 
be somewhat persuasive, it must be dis- 
tinguished from the instant case in certain 
respects. (See the opinion of Leach, J., in 
the Bulova Watch Company case.) Regard- 
less of any arguments to the contrary, this 
court must be bound by the decision of 
the Ohio Supreme Court in the Union Car- 
bide case which is presently the established 
law of this state. It is the prerogative of 
the members of the Supreme Court to de- 
termine what weight it shall give to deci- 
sions of courts of sister states. 
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Mott’s Super Markets, Inc. v. Frassinelli 

[70,066] Mott’s Super Markets, Inc. v. Attilio R. Frassinelli, Commissioner of 
Consumer Protection. 


In the Connecticut Supreme Court of Errors. April Term, 1961. Filed June 20, 1961. 


Appeal from an order of the defendant requiring the plaintiff to desist from unfair 
sales practices, brought to the Court of Common Pleas in Hartford County and tried to 
the court, PALMER, J.: judgment affirming the order in part and setting it aside in part, 
from which the plaintiff appealed to this court. Error: judgment directed. 


Connecticut Sales Below Cost Law 


Constitutionality—Evidence of Sale or Advertisement as Prima Facie Proof of Intent 
to: Injure Competition.—Sec, 42-114 of the Connecticut Unfair Sales Practices Act, which 
makes evidence of an advertisement, offer to sell, or sale of an item at less than the 
retailer’s cost prima facie evidence of intent to injure or destroy competition, has the 
effect of removing the burden of proof from the state and imposing upon the retailer the burden 
of proving his innocence; it is therefore a denial of due process of law and invalid. 


See Sales Below Cost, Vol. 2, J 7100, 7111.08. 


For the appellant (plaintiff): Joseph P. Cooney, with whom were Patrick J. Flaherty 
and, on the brief, Henry F. Cooney and John F. Scully. 


For the appellee (defendant): Michael J. Scanlon, assistant attorney general, with 
whom, on the brief, was Albert L. Coles, attorney general. 


BALpwin, C. J. [In full text]: The plain- 
tiff has appealed from a judgment of the 
Court of Common Pleas which sustained 
the commissioner of consumer protection, 
the defendant, in issuing an order, pursuant 
to § 42-112 of the General Statutes, that the 
plaintiff cease and desist from advertising 
and selling in its supermarkets two prod- 
ucts, both well-known brands, at less than 
“cost to the retailer’ as defined in General 
Statutes § 42-111. 


[Statutory Provisions] 


The legislation under consideration is 
chapter 736 of the General Statutes, as 
amended, entitled “Unfair Sales Practices.” 
Section 42-112 contains, in summary, the 
following provisions: Whenever the com- 
missioner of consumer protection has reason 
to believe that any person has violated any 
provision of the chapter, or whenever proper 
evidence of any violation has been pre- 
sented to him, and it appears to him that a 
proceeding in respect thereto is in the public 
interest, he shall cause an investigation to 
be made. If there is satisfactory evidence 
of an alleged violation, the commissioner 
shall mail, by certified mail, to the alleged 
violator a complaint stating the charges and 
giving notice of a time and place for a hear- 
ing before the commissioner. The person 
against whom complaint is made may ap- 
pear and show cause why an order should 
not be entered by the commissioner re- 
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quiring him to cease and desist from the vio- 
lation alleged. If, upon the hearing, the 
commissioner is of the opinion that the 
method of competition or the act or practice 
in question is prohibited by the chapter, 
he shall make a report of his findings of 
fact and order the violator to cease and 
desist from using such methods of competi- 
tion or such practices. Any person who 
violates the order or any provision of the 
section shall be fined not less than $25 nor 
more than $100 for each offense. 


Section 42-114 forbids any retailer, as de- 
fined in § 42-111, to “advertise, offer to sell 
or sell at retail any item of merchandise at 
less than cost to the retailer,’ as that term 
is defined in § 42-111, “with intent to in- 
jure competitors or destroy competition.” 
Section 42-114 specifically states that ‘“fe]vi- 
dence of any_advertisement, offer to sell or 
sale of any item of merchandise by any 
retailer .. . at less than cost to him shall 
be prima facie evidence of intent to injure 
competitors or destroy competition.” Any 
person against whom the commissioner has 
issued an order may obtain a review of it 
in the Court of Common Pleas. General 
Statutes § 42-113. The commissioner is re- 
quired to file with the court a transcript of 
the entire record of the proceedings before 
him, including all the evidence, and his re- 
port and order. Ibid. The court has the 
power to affirm, modify or set aside the 
order and to enforce it, or so much of it as 
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the court sustains. Ibid. The findings of the 
commissioner as to the facts, if the findings 
are supported by evidence, shall be con- 
clusive. Jbid. Any violation of the order, 
as affirmed, is punishable by a fine of not 
less than $50 nor more than $100 for each 
sale or advertisement in violation of the 
law. Ibid. Section 42-115 sets forth the 
circumstances under which items may be 
advertised or offered for sale, or sold, below 
cost and excepts them from the prohibition 
of the other sections of the chapter. 


[Nature of Sales—“Loss Leaders’ | 


The commissioner complained against the 
plaintiff, held a hearing and took testimony. 
Thereafter, on April 29, 1960, he issued an 
order that the plaintiff cease and desist 
from “[a]dvertising and selling” Maxwell 
House coffee and Duncan Hines cake mixes 
at less than “‘cost to the retailer” and from 
“t]he advertising offering to sell or sale 
of ‘loss leaders’ as a method of competi- 
tion.” The finding of the commissioner can 
be stated briefly as follows: The plaintiff, 
by its president, admitted the advertising 
and selling of Maxwell House coffee and 
Duncan Hines cake mixes at less than ‘“‘cost 
to the retailer.’ These items were advertised 
and sold with the intent of luring customers 
to the plaintiff’s store—a method of oper- 
ation referred to as the use of “loss leaders.” 
The intent of the plaintiff was to entice 
customers to the store so that they would 
purchase other items besides those ad- 
vertised. We quote verbatim from one 
paragraph of the commissioner’s finding, 
because it is crucial: “Although the avowed 
purpose of Mott’s advertising the afore- 
mentioned items at less than cost to the 
retailer .. . was to merchandise their prod- 
ucts and bring the public into their store, 
they must have necessarily intended to in- 
jure competitors because they admitted a 
competitor is injured when one or more 
of the competitors’ customers are induced 
to and in fact do shop at Mott’s Super 
Markets, Inc.” 


The court affirmed so much of the com- 
missioner’s order as pertained to the adver- 
tising and sale of Maxwell House coffee 
and Duncan Hines cake mixes at less than 
“cost to-the retailer,” and it enjoined the 
plaintiff, under penalty of $1000, from vio- 
lating that part of the order; it set aside the 
part which pertained to the advertising or 
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sale of “loss leaders” as a method of com- 
petition generally. 


[Nature of Statute—Penalties] 


The plaintiff, on its appeal to this court, 
claims (1) that the provision of § 42-114 
which makes evidence of any advertisement, 
offer to sell or sale of any item at less 
than cost “prima facie evidence of intent 
to injure competitors or destroy competi- 
tion” renders the statute unconstitutional; 
and (2) that the finding that the plaintiff 
had the intent of injuring competitors within 
the prohibition of the statute is unsupported 
by the evidence. Our Unfair Sales Prac- 
tices Act, now chapter 736 of the General 
Statutes, was first adopted in 1939. Cum. 
Sup. 1939, §§ 922e, 923e, 924e; Rev. 1949, 
§§ 6715, 6716, 6717. The language, in what 
is presently § 42-114, against which the 
plaintiff directs its attack was contained, 
in identical wording, in §§923e and 6716. 
The prohibitions of the section originally 
could be enforced only upon a complaint 
to the Superior Court, by the person al- 
legedly injured, praying for injunctive relief 
against the acts complained of. Cum. Sup. 
1939, §923e; Rev. 1949, §6716. We con- 
sidered the constitutionality of the Unfair 
Sales Practices Act in Carroll v. Schwartz 
[1940-1943 Trave Cases ff 56,055], 127 Conn. 
126, 14 A. 2d 754 (1940). The question 
was raised in that case on a demurrer to 
the complaint. We held (p. 128) that the 
act was not price fixing legislation and was 
therefore not violative of the due process 
provisions of the federal and state constitu- 
tions, so far as those provisions operate to 
prevent price fixing. U. S. Const. amend. 
XIV §1; Conn. Const. art. I §12. We dis- 
cussed (p. 129) the expressed legislative 
purpose of the act and concluded (p. 131) 
that it was a legitimate exercise of the 
police power of the state. We expressed 
doubt as to the constitutional validity of 
the provision relating to prima facie evi- 
dence of intent to injure competitors or 
destroy competition. We held (p. 132), how- 
ever, that this issue was not before us 
because the complaint alleged that the acts 
described were done with intent to injure 
competitors or destroy competition and that 
allegation was admitted by the demurrer. 
We pointed out (p. 128) that the only 
method of enforcement was by injunction 
at the instance of the party injured. 
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In 1955, the General Assembly added a 
new section to the chapter, thereby in- 
stituting the present procedure of a complaint 
by, and a hearing before, the commissioner. 
Cum. Sup. 1955, § 2869d (General Statutes 
§ 42-112). Another section, § 2870d (General 
Statutes § 42-113), added at the same time, 
superseded the statutory provision for a 
complaint, by the person allegedly injured, 
to the Superior Court and provided for a 
review of the commissioner’s action by the 
Court of Common Pleas, which could af- 
firm, modify or set aside the commissioner’s 
order and enforce it, as affirmed, by injunc- 
tive procedure. This new section went 
further and fixed a monetary penalty of 
not less than $25 nor more than $100 for 
each violation of the commissioner’s order 
after it had become final. The chapter 
was again amended in 1959 with respect to 
procedure and to authorize the imposition 
of a higher minimum penalty, $50, for each 
violation of an order of the commissioner 
which had been reviewed and affirmed, in 
whole or in part, by the court. Public Acts 
1959, No. 284, §§ 2, 3. The case before us 
is governed by the chapter as amended. 

To be constitutionally valid, legislation 
policing the operation of a legitimate busi- 
ness must serve some phase of the public 
health, safety, convenience and welfare in a 
reasonable and impartial way. In exer- 
cising police power, the legislature has a 
broad discretion in passing on the need 
and fashioning the method. “The limitation 
upon this [legislative] discretion is drawn 
by the courts at that point where the regu- 
latory measures either fail to serve the 
public good or serve it in a despotic way.” 
Umted Interchange, Inc. v. Spellacy, 144 
Conn. 647, 654, 136 A. 2d 801. The regu- 
lations imposed on a lawful business cannot 
exceed what is reasonably necessary to ac- 
complish their purpose. Leach v. Florkosky, 
145 Conn. 490, 495, 144 A. 2d 334; State 
v. Porter, 94 Conn. 639, 645, 110 A. 59. 


[Necessity for Proof of Intent 
to Injure Competition] 


Proof of an intent to injure competitors 
or destroy competition has generally been 
held essential to proof of a violation of 
unfair sales practices legislation, In the 
absence of proof of such an intent the act 
would operate as price fixing legislation 
and could be challenged on constitutional 
grounds. Carroll v. Schwartz [1940-1943 
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Trave Cases { 56,055], 127 Conn. 126, 130, 
14 A, 2d 754, and cases cited; Perkins v. 
King Soopers, Inc. [1950-1951 TRADE CASES 
{ 62,677], 122 Colo. 263, 267, 221 P. 2d 343; 
State ex rel. Anderson v. Fleming Co., 184 
Kan. 674, 681, 339 P. 2d 12; Opinion of the 
Justices, 152 Me. 458, 463, 132 A. 2d 47; 
Board of Railroad Commissioners v. Sawyers’ 
Stores, Inc. [1940-1943 Trave Case: [56,281], 
114 Mont. 562, 568, 138 P. 2d 964; Adwon 
v. Oklahoma Retail Grocers Assn. [1950-1951 
Trape Cases § 62,791], 204 Okla. 199, 200, 
228 P. 2d 376. Where statutes have not 
expressly required proof of an intent to injure 
competitors orsdestroy competition, courts 
have held that such an intent is, by implica- 
tion, an essential ingredient of a violation. 
State v. Walgreen Drug Co. [1940-1943 TRADE 
Cases § 56,124], 57 Ariz. 308, 317, 113 P. 
2d 650; Hill v. Kusy [1948-1949 TrapE CASES 
J 62,363], 150 Neb. 653, 656, 35 N. W. 2d 
504: notes, 118 A. L. R. 506, 519, 128 
A. L. R. 1126, 1136. A provision making 
proof of wrongful intent a prerequisite to 
the finding of a violation is therefore prop- 
erly contained in any unfair sales practices 
legislation. 


(“Prima Facie” Provision as Presumption 
of Guilt] 


We come now to the consideration of the 
question whether the provision of § 42-114 
that “[e]vidence of any advertisement, offer 
to sell or sale of any item by any 
retailer at less than cost to him 
shall be prima facie evidence of intent to 
injure competitors or destroy competition” 
is valid constitutionally. When the legisla- 
ture amended the act in 1955 to make the 
commissioner the prosecutor of alleged vio- 
lators and provided for a penalty for each 
sale or advertisement in violation of the 
commissioner’s order after it became final, 
the legislature changed the fundamental 
nature of the act. It made a violation a 
public, as distinguished from a private, 
wrong. The statute became penal. State 
vw. Zaszaro, 128 Conn. 160, 163, 20 A. 2d 737, 
State v. Bishop, 7 Conn. 181, 185; 14 Am. 
Jur. 753, §2. As a penal statute, it must 
be strictly construed. Dennis v. Shaw, 137 
Conn, 450, 453, 78 A. 2d 691. 


Words and phrases in a statute must be 
given the meaning accorded to them by 
commonly approved usage. General Stat- 
utes §1-1. Those which have acquired a 
peculiar and appropriate meaning must be 
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construed and understood accordingly. Ibid. 
The phrase “prima facie evidence” means 
evidence which, if credited, is sufficient to 
establish the fact or facts which it is ad- 
duced to prove. Minicozzi v. Atlantic Refin- 
ing Co., 143 Conn. 226, 230, 120 A. 2d 924; 
State v. Nelson, 139 Conn. 124, 127, 90 A. 
2d 157; Chandler v. Prince, 217 Mass. 451, 
454, 105 N. E. 1076; State v. Langley, 92 
N. H. 136, 138, 26 A. 2d 368; Gemma v. 
Rotondo, 62 R. I. 293, 296, 5 A. 2d 297; 9 
Wigmore, Evidence (3d Ed.) § 2494; 72 
C. J. S. 499. Under the prima facie evi- 
dence provision of § 42-114 proof that an 
alleged violator advertised, offered to sell 
or sold any item of merchandise at less 
than cost to him would be sufficient to 
prove that he intended to injure competitors 
or destroy competition. Such proof would 
thus establish a violation of the act, furnish 
the basis for an order by the commissioner 
and ultimately subject the offender to the 
monetary penalty provided for in the act 
for a violation of the order. He could 
offer proof in rebuttal, but if the commis- 
sioner or the court chose not to believe it, 
the prima facie evidence would be sufficient. 
The provision creates a presumption of 
guilt and removes the presumption of in- 
nocence. It relieves the state, represented 
by the commissioner, of the burden of proof 
and fastens it on the alleged violator. It 
is true that there are criminal statutes 
which make the proof of certain facts prima 
facie evidence of other facts essential to 
the crime. See General Statutes § 30-75 


(possession of intoxicating liquors as prima ’ 


facie evidence of intent to sell) and State 
v. Wheeler, 25 Conn. 290, 298; § 14-219 
(speed in excess of posted limits prima 
facie evidence of unreasonable speed) and 
Radwick v. Goldstein, 90 Conn. 701, 707, 98 
A. 583; § 53-108 (possession of gun, etc., 
as prima facie evidence of intent to hunt, 
etc.). However, the fact which is specified 
to be prima facie evidence’ of the fact to 
be inferred or presumed must be a fact 
which in common experience leads naturally 
and logically to the fact inferred or pre- 
sumed. In the mind of the trier, the proof 
of one must produce the belief that it is 
more probable than not that the other, the 
ultimate fact, is thereby established. Tot 
v. United States, 319 U. S. 463, 467, 63 S. Ct. 
1241, 87 L. Ed. 1519; McFarland v. American 
Sugar Refining Co., 241 U. S. 79, 86, 36 
S. Ct. 498, 60 L. Ed. 899; Great Atlantic 
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& Pacific Tea Co. v. Ervin, 23 F. Sup. 70, 
80; 1 Wharton, Criminal Evidence (12th 
Ed.) § 91. 


[Conclusion] 


A transcript of the testimony taken by 
the commissioner was before the trial court 
and is included in an appendix to the plain- 
tiffs brief. It discloses that the president 
of the plaintiff, who testified in its behalf, 
freely admitted advertising and selling the 
two items as charged and that it was done 
for the purpose of attracting customers to 
the plaintiffs store in the ordinary course 
of merchandising its wares; he denied that 
there was any intent to injure any com- 
petitor or to destroy competition, although 
he conceded that the purpose of the adver- 
tisement was to induce customers to come 
to the plaintiff’s store and, it was hoped, 
purchase not only the items advertised but 
others as well. This testimony alone is not 
sufficient to sustain the burden of proving 
the intent which is a necessary ingredient 
of a violation of the statute. The +esti- 
mony demonstrates only that the plaintiff 
made an effort which at most may have 


’ attracted some customers away from com- 


peting stores. This conduct falls far short 
of conduct intended to “injure competitors 
or destroy competition.” § 42-114. It is 
no more than the conduct practiced ordi- 
narily in the course of a competitive busi- 
ness, The fact than an article is advertised 
for sale or sold at less than. cost to the 
seller does not, in and of itself, produce, 
naturally and logically, a belief that the 
advertisement or sale is intended to injure 
competition or destroy competition. To fall 
within the prohibition of the statute, the 
conduct must have been predominantly 
motivated by an intent to “injure competi- 
tors or destroy competition” as distinguished 
from an intent to attract immediaté patronage 
to the store in the ordinary course of business. 
The language of § 42-114 concerning proof of 
intent has the inevitable effect of placing on 
the alleged violator the burden of proving his 
innocence. We hold that the provision that 
“Te]vidence of any advertisement, offer to sell 
or sale of any item of merchandise by any 
wholesaler or retailer at less than cost to him 
shall be prima facie evidence of intent to injure 
competitors or destroy competition” con- 
stitutes a denial of due process of law and 
is therefore invalid. Perkins v. King Soopers, 
Inc. [1950-1951 TravE Cases {[ 62,677], 122 
Colo. 263, 268, 221 P. 2d 343; Wiley v. Samp- 
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son-Ripley Co. [1956 Trape Cases {[ 68,254], 
151 Me. 400, 407, 120 A. 2d 289; 1 Callmann, 
Unfair Competition and Trade-Marks (2d 
Ed.) § 27.5(b); see comment, “Sales Below 
Cost Prohibitions,” 57 Yale L. J. 391, 411. 


It is not necessary, on the facts presented 
in the case at bar, to strike down the entire 
Unfair Sales Practices Act. The provision 
we hold invalid does not deal with the 
necessity of proving intent. It has been 
pointed out herein that for an unfair sales 
practices act to be valid, proof of intent 
must be expressly or impliedly required. 
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The provision under consideration deals 
only with the means of proving intent. It 
is clearly separable. The act can operate 
effectively and fulfil its purpose without 
the invalid provision. Amsel v. Brooks, 141 
Conn. 288, 300, 106 A. 2d 152, and cases 
cited. 

There is error, the judgment is set aside 
and the case is remanded with direction to 
render judgment setting aside the order of 
the defendant. 

In this opinion the other judges concurred. 


‘ 


[70,067] United States v. Warner Bros. Pictures, Inc., et al. 
In the United States District Court, page ee District of New York. Equity No. 


87-273. Dated June 27, 1961. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Act 


Consent Decree (Modification)—Acquisitions Requiring Court Approval—Purpose of 
Decree.— Modification of a consent decree to permit acquisition (construction) of a theatre 
in a specified locality was permitted, upon acceptance by the respondent of restrictions (in- 


cluding exhibition of major first-run products) suggested by the government. 


The 


purpose of the provision in the underlying consent decree requiring court approval of 
acquisitions was not to protect other exhibitors from competition, but to prevent the con- 
senting party from achieving an undue advantage in a market area. 


See Dept. of Justice Enforcement and Procedure, Vol. 2, J 8233.827, 8361. 
Modifying consent decree reported at 1950-1951 Trade Cases { 62,573. 
For the plaintiff: Maurice Silverman, Assistant Attorney, Anti-Trust Division, Depart- 


ment of Justice, Washington, D. C. 


For the defendant: Schwartz & Frohlich, New York, N. Y. 


Patmiert, J. [Jn full text]: Pursuant to 
the provisions of the Consent Judgment en- 
tered by the court on January 4, 1951, the 
petitioner, Stanley Warner Corporation, 
seeks court authorization for the acquisition 
of a new theatre to be built in Hamden, 
Connecticut. A hearing was held on June 
1, 1961 to determine whether the proposed 
acquisition would “unduly restrain compe- 
tition.” On the basis of its investigation 
of the existing competitive situation and 
the details of the proposed. acquisition, the 
Government recommended approval of the 
petition on condition that certain restrictions 
be imposed on the petitioner, including re- 
strictions on the exhibition of major first 
run product at the new theatre. Decision 
was reserved at the conclusion of the hear- 
ing so that the court might consider ob- 
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jections raised by competing exhibitors 
permitted to appear as Qmici curiae and all 
interested parties were given an opportunity 
to submit affidavits and memoranda in sup- 
port of their respective contentions. 


Having studied the papers submitted in 
accordance with my directions at the hear- 
ing, I am entirely satisfied that the proposed 
acquisition, under the restrictions recom- 
mended to the court by the Government, 
will not unduly restrain competition. In 
its diligent examination and careful analysis 
of the relevant factors, the Antitrust Divi- 
sion of the Department of Justice points out 
that the purpose of the Consent Judgment 
provision requiring: court approval for ac- 
quisitions was not “to protect [any exhibi- 
tor] against competition,” but to prevent 
petitioner from achieving an undue advan- 
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tage in a market area. The restrictions 
suggested by the Antitrust Division, which 
petitioner has agreed to accept, and which 
have been incorporated in the order sub- 
mitted by the petitioner, fully safeguard the 
legitimate interests of other exhibitors in 
the New Haven area. These restrictions 
will be applicable for a minimum period of 
three years, and will continue thereafter 
unless petitioner, upon notice and at a hear- 
ing, establishes to the court’s satisfaction 
that the elimination or modification of the 
restrictions ‘will not unduly restrain com- 
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petition in the exhibition of motion pictures 
in the New Haven metropolitan area.” 


[Conclusion] 


Under the restrictive conditions recom- 
mended by the Government and approved 
by the court, the public interest will not be 
adversely affected and competition will not 
be unduly restrained by the theatre acquisi- 
tion proposed by petitioner. Accordingly, 
the application is granted. 

The order submitted by petitioner is 
signed herewith. 


[70,068] Scott Publishing Co., Inc. v. Columbia Basin Publishers, Inc.; Howard 
Parish and Associates, Inc.; Howard W. Parish; James M. Bryce; Kennewick-Pasco 
Typographical Union No. 831; Unitypo, Inc.; International Typographical Union; Wood- 
ruff Randolph; Don Hurd; Walter D. Marvick; Charles M. Lyon; Harold H. Clark; Joe 
Bailey; Francis E. McGlothlin; A. L. Wilie; Seattle Typographical Union No. 202; and 
Allied Printing Trades Council of Seattle. 


In the United States Court of Appeals for the Ninth Circuit. No, 16,871. 
June 30, 1961. 


Appeal from the United States District Court for the Western District of Washington, 
Northern Division. 


Filed 


Sherman and Robinson-Patman Acts 


Conspiracy—Union Participation and Assistance—Competition During Strike.—The 
fact that a labor union had, directly or through an affliated company, given financial 
assistance to a newspaper during the period of a strike and unsuccessful negotiations with 
the competing plaintiff newspaper, did not indicate an unlawful combination or conspiracy 
to monopolize or drive the plaintiff paper out of business. The competing publishers had 
established the paper prior to the strike, financial assistance by the union (the ITU) was 
given in accordance with its national policy in such circumstances, and at no time was 
there either a refusal to negotiate or contract with the plaintiff paper. Also, there was not 
only no offer to buy the plaintiff paper, as would presumably have been done had there 
been an intent to monopolize or exclude it from the area, but there had been attempts to 
dispose of the defendant paper. 


See Combinations and Conspiracies, Vol. 1, { 2101.328. 


Monopoly—Unfair Competitive Methods—Advertising Charges—Reductions During 
Initial Operations.—The fact that defendant newspaper departed from its published adver- 
tising rates, gave a large advertiser free advertising in a “shopper,” and that it distributed 
such a paper with no subscription charge, were not unfair competitive practices. The rate 
reductions reflected the fact that the rates had initially been set too high, and occurred 
primarily during the initial operating period, before more realistic rates (which later were 
followed) had been adopted. Also, publication of the shopper was a normal practice for 
newspapers, and the free advertising for the large client was provided as an inducement to 
change to daily advertising, instead of concentrating it in only one edition. 


See Monopolies, Vol. 1, J 2610. 


Price Discrimination—Advertising Charges—Complaint by Dominant Newspaper.— 
Without finding it necessary to discuss the details of price differentials in advertising rates 
charged by defendant newspaper, a Court of Appeals found that. the plaintiff paper’s 
dominance and increases in the amount of advertising lineage carried sufficiently estab- 
lished the absence of any competitive injury. 


See Price Discrimination, Vol. 1,  3506.660. 
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For the appellant: W. D. Murray, District Judge, Carl A. Johnson, Johnson, Jonson 
& Inslee, Seattle, Washington; Herbert W. Clark, Robert D. Raven, Howard M. Downs, 
of Morrison, Foerster, Holloway, Shuman & Clark, San Francisco, California. 


For appellees: Joseph A. Barto, of Lundin, Barto & Goucher, Seattle, Washington, 
for Columbia Basin; Alfred J. Schweppe, Marion A. Marquis, Frederic C. Tausend, of 
McMicken, Rupp & Schweppe, Seattle, Wash., for Kennewick-Pasco, et al.; Sidney Dick- 
stein, David I. Shapiro, of Dickstein & Shapiro, Washington, D. C., for Int. Typographical 


Union. 


Before HAMLEY, HAMLIN and MERRILL, Circuit Judges. 


Hamuin, Circuit Judge [Jn full text]: 
Scott Publishing Co., Inc., appellant herein, 
in 1955 filed an action in the United States 
District Court for the Western District of 
Washington, Northern Division, against 
Columbia Basin Publishers, Inc., and others,’ 
appellees herein, seeking damages under the 
provisions of 15 U. S. C. A. §§ 15 and 26,7 
by reason of certain alleged violations of 
the antitrust laws by appellees. After exten- 
sive pretrial procedures and the signing of 
a pretrial order, the action was tried before 
the court sitting without a jury. The trial 
judge rendered a judgment in favor of the 
appellees (defendants below), and appellant 
filed a timely appeal to this court from that 
judgment. Jurisdiction was in the district 
court by reason of 15 U. S. C. A. §§ 15 and 
26, and jurisdiction is in this court under 28 
U.S. C. A, §§ 1291 and 1294. 


The opinion of the district court is re- 
ported as Scott Publishing Co. v. Columbia 
Basin Publishers, et al, [1959 TrapE CASES 
{ 69,589], 180 F. Supp. 754 (W. D. Wash. 
1959), and appellant, in the statement of the 
case contained in its brief, has set out por- 


tions of that opinion which it admits ac- 
curately portray the background of the 
controversy. The facts as set out below are 
taken in part from those portions of the 
opinion of the district court adopted by ap- 
pellant as uncontroverted and also from 
other portions of the opinion of the district 
court as well as from the record. 


Appellant corporation was organized in 
the State of Washington in September, 1947, 
and since November, 1947, has been engaged 
in the business of publishing the Tri-City 
Herald, a daily evening newspaper, at Kenne- 
wick, Washington, and distributing such 
newspaper through the tri-city area of the 
State of Washington.’ 


In the action brought by appellant Columbia 
and its co-defendants were charged with 
combining and conspiring together for the 
purpose of destroying and driving out of 
business the Tri-City Herald in order to 
create a monopoly for the Columbia Basin 
News in the daily newspaper business in 
that area in violation of the antitrust laws, 
Specifically, 15" U.S, © Ae S$ a2 13 (a), 
and 14.4 


1 Howard Parish and Associates, Inc.; Howard 
W. Parish; James M. Bryce; Kennewick-Pasco 
Typographical Union No. 831; Unitypo, Inc.; 
International Typographical Union; Woodruff 
Randolph; Don Hurd; Walter D. Marvick; 
Charles M. Lyon; Harold H. Clark; Joe Bailey; 
Francis E, McGlothlin; A. L. Willie; Seattle 
Typographical Union No. 202; and Allied Print- 
ing Trades Council of Seattle. 

215 U.S. C. A. §15. ‘‘Any person who shall 
be injured in his business or property by rea- 
son of anything forbidden in the antitrust laws 
may sue therefor in any district court of the 
United States in the district in which the de 
fendant resides or is found or has an agent, 
without respect to the amount in controversy, 
and shall recover threefold the damages by him 
sustained, and the cost of suit, including a 
reasonable attorney’s fee.”’ 

15 U. S. C. A. § 26. ‘‘Any person, firm, eor- 
poration, or association shall be entitled to sue 
for and have injunctive relief, in any court of 
the United States having jurisdiction over the 
parties, against threatened loss or damage by 
a violation of the antitrust laws . . . when 
and under the same conditions and principles 
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as injunctive relief against threatened conduct 
that will cause loss or damage is granted by 
courts of equity, under the rules governing 
such proceedings ... .”" 

’ The tri-city area consists of the cities of 
Kennewick and Richland in Benton County, 
Washington, the city of Pasco in Franklin 
County, Washington, and the area surrounding 
these three cities. 

415 U. S.C. A. §1, Sherman Act §1. ‘Every 
contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with 
foreign nations, is declared to be illegal... ."" 

15 U. S. C. A. § 2, Sherman Act §2. ‘Every 
person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any 
other person or persons, to monopolize any 
part of the trade or commerce among the sev- 
eral States, or with foreign nations, shall be 
deemed guilty of a misdemeanor ... .’’ 

15 U. S. C. A. §13(a), Robinson-Patman Act, 
§ 2(a). ‘‘It shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers 
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The principal officers of appellant since its 
organization have been Glenn C. Lee, pub- 
lisher of the Tri-City Herald, and Robert 
F. Philip, president of the corporation. Lee 
and Philip had no newspaper experience 
before 1947, In that year they learned that 
the Pasco Herald, a weekly newspaper with 
a job printing shop and office supply busi- 
ness, located in Pasco, Washington, within 
the tri-city area, was for sale. They asso- 
ciated themselves with one Hugh Scott, who 
had had some newspaper experience, formed 
Scott Publishing Company and purchased 
the Pasco Herald, agreeing to pay therefor 
a total of $80,000 plus inventory. Scott Pub- 
lishing Company took possession of the 
property on October 1, 1947, and continued 
to publish the Pasco Herald as a weekly 
newspaper until November 13, 1947, when it 
began publication of a daily newspaper. At 
the beginning the Herald was published five 
days a week; but in January, 1949, a Sunday 
edition was added, and since that time the 
Herald has been published six days a week, 
Saturday being excluded.* While the Herald 
was a success almost from the beginning, 
appellant was not without problems. Addi- 
tional trained personnel, additional news- 
print, an expanded plant and larger press, a 
carrier organization, and additional working 
capital were needed. As time went on, some 
of these problems were solved, although by 
the spring of 1949 there was still need of 
additional working capital. 

Some time prior to the spring of 1949, 
Howard Parish, one of the appellees, be- 
came acquainted with the tri-city area. He 
had spent most of his life in the newspaper 
business and had until 1946 been the pub- 
lisher of a Seattle newspaper. Thereafter he 
had been an officer and stockholder of The 
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Craftsman Press, a commercial printing 
company in Seattle. In his activities with 
the Craftsman Press, Parish had met Scott 
and Lee and had become familiar with the 
financial problems they were encountering 
in the operation of the Herald. He became 
interested in getting into the newspaper 
business in the tri-city area; and, after 
getting some financial backing in Seattle, he 
contacted Philip in May of 1949 to ask if 
the Tri-City Herald was for sale. A meet- 
ing was arranged between Lee, Philip and 
Parish at which Parish stated that he was 
only interested in purchasing a controlling 
interest in the paper or the entire property. 
Lee and Philip put a price of $410,000 on 
the entire company, but Parish was only 
willing to pay $250000, Consequently no 
agreement was reached. In August of 1949 
Parish, his son-in-law James M. Bryce, and 
some Seattle businessmen incorporated Colum- 
bia Basin Publishers, Inc., hereinafter called 
Columbia. This corporation commenced the 
publication of the Pasco News, a weekly 
newspaper, at Pasco. The publication was 
continued on a weekly basis until November, 
1949, when the publication was changed to 
bi-weekly, and at that time the acquisition 
of the facilities necessary to publish a daily 
newspaper was commenced. 


[Labor Dispute] 


During the summer and fall of 1949 there 
was increased labor activity in the tri-city 
area. The typographical workers in that 
area had previously been under the jurisdic- 
tion of the typographical union at Walla 
Walla, Washington, some fifty miles away, 
but in August of 1949 the defendant Ken- 
newick-Pasco Local 831 was chartered and 
affliated with the International Typograph- 


of commodities of like grade and quality, where 
either or any of the purchases involved in such 
discrimination are in commerce, where such 
commodities are sold for use, consumption, or 
resale within the United States or any Terri- 
tory thereof or the District of Columbia or any 
insular possession or other place under the 
jurisdiction of the United States, and where 
the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with 
any person who either grants or knowingly 
receives the benefit of such discrimination, or 
with customers of either of them... .”’ 

15 U. S.C. A. § 14, Clayton Act 83. ‘‘It shall 
be unlawful for any person engaged in com- 
merce, in the course of such commerce, to lease 
or make a sale or contract for sale of goods, 
wares, merchandise, machinery, supplies, or 
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other commodities, whether patented or unpat- 
ented, for use, consumption, or resale within 
the United States or any Territory thereof or 
the District of Columbia or any insular posses- 
sion or other place under the jurisdiction of 
the United States, or fix a price charged there- 
for, or discount from, or rebate upon, such 
price, on the condition, agreement, or under- 
standing that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, mer- 
chandise, machinery, supplies, or other com- 
modities of a competitor or competitors of the 
lessor or seller, where the effect of such lease, 
sale, or contract for sale or such condition, 
agreement, or understanding may be to sub- 
stantially lessen competition or tend to create 
a monopoly in any line of commerce.’’ 

5 The name of the paper was changed from 
the ‘‘Pasco Herald’’ to the ‘‘Tri-City Herald’’ 
when daily publication commenced. 
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ical Union.’ Scott at that time had no con- 
tract with the union. In December, 1949, 
Local 831 mailed notices to employers in the 
tri-city area asking the commencement of 
collective bargaining negotiations, These 
notices were sent to Scott, Columbia, Husk 
Printing Co., and Meverden Printing Co., 
the latter two being commercial job printing 
shops. Lee, on behalf of Scott, declined to 
join with the other employers in the area in 
meeting with the negotiating committee of 
local 831. This was by reason of his per- 
sonal animosity toward Parish who was 
attending the meetings. After several meet- 
ings between the committee of Local 831 
and the representatives of three employers 
who did participate, a contract was agreed 
upon fixing a scale for members of the 
I. T. U. at $90 a week for 3834 hours work. 
After this agreement had been reached Local 
831 commenced separate negotiations with 
Scott. When no progress was made, Local 
831 requested assistance from the I. T. U., 
and some special representatives of its presi- 
dent were sent into the area to participate 
in the negotiations. 


Scott appealed to Pacific Northwest News- 
paper Publishers Association for assistance 
in the negotiations, and the secretary of that 
association, one D. S. Haines, joined in the 
negotiations on behalf of Scott. These nego- 
tiations continued without agreement until 
March 3, 1950, when either a strike or a lock- 
out ensued.’ In anticipation of the fact that 
an agreement might not be reached, Scott had 
arranged to recruit non-union employees to 
produce the Herald under strike conditions. 
Teletypesetter equipment had been arranged 
for by the Publishers’ Association, and this 
permitted the production of the paper with 
fewer skilled employees. When the strike or 
lockout occurred, publication of the Herald 
continued under non-union conditions. 


In the period preceding the strike or lock- 
out it was common knowledge in the tri-city 
area that a strike or lockout at the Herald 
plant would occur. Parish, Bryce and others 
in Columbia were aware of the possibility of 
labor trouble at the Herald. On March 14, 
1950, eleven days after the strike or lockout 
at the Herald, Columbia, continuing with 
the plan that had been commenced earlier 
by the acquisition of sufficient plant facilities 


pat Ae a ee ie es 2) Te ee Soe ae 
*The defendant International Typographical 


Union ts a labor organization with its principal 
office at Indianapolis, Indiana. It has approxi- 
mately 110,000 members in some 800 locals 
throughout the United States and Canada. 
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and personnel in November, 1949, com- 
menced publication of the Columbia Basin 
News as a morning daily newspaper five 
days a week (later changed to six days a 
week). 

No labor agreement has ever been reached 
between the Herald and the union. During 
this long period of time the difficulties be- 
tween the Herald and the union have con- 
tinued. As a part of the strike activities of 
Local 831 picket lines were established on 
the Herald premises, attempts were made to 
induce both readers and advertisers of the 
Herald to cease doing business with that 
paper. Merchants that advertised in the 
Herald were placed on “Do Not Patronize” 
lists which were distributed. Radio broad- 
casts were made, and other unions in the 
area were induced to discourage their mem- 
bers from patronizing the Herald. As the 
district court said: “in short all the tradi- 
tional means of exerting pressure against an 
employer involved in a labor dispute with 
organized labor was engaged in.”* During 
this same period of time competition between 
the Herald and the News for circulation, 
advertising, and general business had be- 
come increasingly keen. 


[Union Financial Assistance to Competing 
Paper] 


In the publication of the News as a bi- 
weekly newspaper in competition with the 
established daily Herald, Columbia lost 
money, and when it changed to a daily pub- 
lication Columbia was competing not only 
with the Herald but with the metropolitan 
morning newspapers circulated in the area. 
Columbia continued to lose money, and when 
one of the principal backers died in July, 
1950, Parish attempted to get financial back- 
ing from another source. This source was 
Unitypo, Inc. 


The evidence shows that Unitypo was 
formed as a corporation in 1946 by the In- 
ternational Typographical Union. The stock 
of Unitypo was held by members of the 
executive council of the I. T. U. in trust for 
the membership, and funds for the operation 
of Unitypo were supplied by the I. T. U. 
from its defense fund. The evidence showed 
that since its inception Unitypo has started 
newspapers in various cities in the United 


7 Whether the rupture in relations between 
Scott and its employees was a strike or a lock- 
out is not clear. However, which it was is 
immaterial to this case. 

8180 F. Supp. at 760. 
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States and Canada where members of the 
I. T. U. have become engaged in a strike or 
a lockout with a monopoly publisher. It has 
also rendered encouragement and financial 
assistance to publishers considered friendly 
to labor and who were in competition with 
a newspaper considered unfair by the I. T. U. 
The activities of Unitypo in various places 
in assisting newspapers who were competing 
with so-called unfair newspapers were de- 
scribed in a report of one of its committees 
as the “development of a new and practical 
economic defense weapon for economic pres- 
sure on unfair employers through permanent 
and effective competition.” 


Parish had heard of the activities of the 
I. T. U. and Unitypo, and when the losses 
of Columbia continued, he sought authority 
from the stockholders to seek a loan from 
Unitypo. This authorization was obtained 
on June 15, 1950, but it was not until after 
the death of one of the principal backers of 
Columbia in July, 1950, that Parish con- 
tacted Unitypo in Indianapolis, asking for 
financial assistance. A representative of 
Unitypo and of the I. T. U. was sent to 
Pasco to investigate. This representative, 
one Clarance R. Martin, who was an attor- 
ney for the I. T. U. and Unitypo, arranged 
for a $10,000 loan, which money was ad- 
vanced to Columbia.’ 


The losses of Columbia continued and fur- 
ther loans were made or arranged by Uni- 
typo from time to time. In one transaction 
the stock of Columbia was pledged to Uni- 
typo as security. In 1954 Unitypo made a 
demand for payment. Subsequent to this 
demand the stock of Columbia which had been 
pledged as security was issued to Unitypo and 
Unitypo almost immediately transferred the 
stock to Parish and Bryce, who then re- 
deposited the stock with Unitypo, endorsed 
in blank as security for the then outstanding 
loan. Also in 1952 Unitypo organized Howard 
Parish & Associates, Inc., a Washington 
corporation, and provided financing for this 
corporation sufficient to enable it to pur- 
chase and remodel a building which was 
leased and used as a plant and office by 
Columbia. The stock of Howard Parish & 
Associates, Inc., except for qualifying shares, 
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was held by Unitypo. By December 31, 
1958, the indebtedness of Columbia to Uni- 
typo had reached $1,178,000. Up to this time 
the management of Columbia had been con- 
ducted by Parish. However, after December 
31, 1958, Parish was replaced as manager of 
Columbia by one Edward Byrne, a former 
publisher of I. T. U. and Unitypo papers 
in Colorado and New York. 


Appellant contends that there has been a 
violation by the appellees of Sections 1 and 
2 of the Sherman Act, 15 U.S. C. A. §§ 1 
and 2, Section 2(a) of the Robinson-Patman 
Act, 15 U. S. C. A. §13(a) and Section 3 
of the Clayton Act, 15 U. S. C. A. § 14.” 
The record consists of over 7,000 pages and 
there are over 900 exhibits. The district 
judge in his findings of fact and legal con- 
clusions therefrom found against appellant 
on all four issues. Rule 52(a) of the Fed- 
eral Rules of Civil Procedure provides that 
“Tfjindings of fact shall not be set aside 
unless clearly erroneous, and due regard 
shall be given to the opportunity of the 
trial court to judge the credibility of the 
witnesses.” As the Supreme Court stated 
in United States v. United States Gypsum Co. 
[1948-1949 Trape CASES { 62,226], 333 U. S. 
364, 395 (1948): 


“A finding is ‘clearly erroneous’ when 
although there is evidence to support it, 
the reviewing court on the entire evidence 
is left with the definite and firm con- 
viction that a mistake has been committed.” 


It is with this principle in mind that we 
have examined the record. 


Section 1 of the Sherman Act proscribes 
any “contract, combination . . . or conspir- 
acy, in restraint of trade,” and Section 2 
makes criminal the action of any “person who 
shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person 
or persons, to monopolize any . trade 
or commerce. .’ There was in this as 
in most cases no direct evidence of any con- 
tract, combination or conspiracy in restraint 
of trade or of any attempt to monopolize 
any trade; and reliance was necessarily 
placed on circumstantial evidence to establish 
appellant’s claims. 


®The loan was arranged in the following 
manner: The Seattle First National Bank 
agreed to lend $10,000 upon receipt of a note 
and chattel mortgage on Columbia’s plant. 
This was immediately endorsed by the bank 
and assigned to Unitypo, which reimbursed the 
bank. The assignment to Unitypo was not re- 
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corded. The testimony showed that the reason 
for making the loan in this way was the prior 
experience of the I. T. U. and Unitypo of hav- 
ing the newspaper they sought to aid encounter 
advertisers’ resistance when it became known 
that the paper was receiving union support. 


10 See footnote 4. 
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[Findings as to Effect of Union Activity] 


The district judge, while conceding that 
conflicting inferences could be drawn from 
some of the testimony, found that no viola- 
tion of Section 1 or Section 2 had been 
proven. He found that “the intent and 
purpose of Unitypo, Inc., and I. T. U., in 
first assisting financially the Columbia Basin 
News and later taking over its publication, 
was simply to keep in operation in the Tri- 
City area a newspaper to compete with the 
Tri-City Herald, and was not to drive 
the Tri-City Herald out of business for the 
purpose of establishing a monopoly.”” He 
further found “that the purpose and intent 
of Parish, Bryce and Columbia Basin Pub- 
lishers, Inc., at all times was to establish 
a newspaper in competition with the Tri- 
City Herald, and that accepting whatever 
financial assistance Unitypo, Inc., or I. T. U. 
were willing to furnish is not inconsistent 
with that intent and purpose.” ” 


There was ample testimony to support 
the findings of the district judge. Much of 
it is referred to in the court’s opinion. 
There was testimony that on several occa- 
sions subsequent to 1950 and up to 1954 the 
union by letter communicated with Scott in 
an attempt to resume negotiations for a 
labor contract; and that if Scott had been 
willing to accept a union contract such as 
the News had with local 831, Scott’s troubles 
with the union would have been over. 
While Unitypo, Inc., over a period of years, 
advanced large sums of money to continue 
the publication of the Columbia Basin News, 
yet at no time was any offer made by Unitypo 
to furnish Parish or Bryce or the Columbia 
Basin News with funds to purchase the 
Herald, nor was there any evidence that at 
any time such a request had been made by 
either Parish, Bryce or Columbia Basin 
Publishers. If there had been any intent 
to monopolize, the Herald probably could 
have been purchased for a much lesser sum of 
money than was advanced over the years 
by Unitypo. Unitypo and the I. T. U., of 
course, wanted to do whatever they could 
in order to induce the Herald to operate 
under union conditions. To have two news- 
papers in the area operating under union 
conditions would of course provide more 
work for the members of the union. Both 
the union and the News management were 
happy to receive aid from the other in the 
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struggle each was having against the Her- 
ald, For either side to have refused aid 
from the other side under the circumstances 
would have been highly unusual. The ac- 
ceptance of such aid under the circum- 
stances is not unlawful as long as there is 
no contract, combination or conspiracy to 
restrain trade and as long as there is no 
monopolizing or attempting to monopolize, 
or a conspiracy to monopolize, 


There was no evidence that the demands 
made by the union when they negotiated 
with the Herald were unreasonable, nor was 
there any unreasonableness on the part of 
the union in insisting upon a written con- 
tract with the Herald. The court found 
that both Scott and the union negotiated 
in good faith but were unable to reach an 
agreement. The policy of Unitypo in con- 
tinuing to advance money for the publica- 
tion of the Columbia Basin News was in 
line with its national policy which it had 
followed in other places when there was a 
labor dispute with a publisher in competi- 
tion with another newspaper which oper- 
ated under union conditions. The difficulty 
that the News had in endeavoring to be a 
successful paper in the area, and the losses 
that it suffered in its efforts to succeed) 
are an indication of how firmly entrenched 
the Herald was. 


Appellant relies upon remarks made by 
Parish before he established the News to 
the effect that he would buy the Herald 
out for five cents on the dollar and also 
on remarks later made by Parish, in letters 
written to Unitypo asking for more money 
to keep the News going, to the effect that 
they were “driving Lee and Scott Publish- 
ing Company to the wall” as showing an 
intent to drive the Herald out of business 
in order to create a monopoly. However, 
the court considered the circumstances under 
which those letters were written and held 
that they appeared to be “merely communica- 
tions on the part of Parish and Bryce in the 
nature of a sales pitch to their financial angel 
in an effort to keep the money coming, and 
were no doubt received in that spirit by the 
I. T. U. and the Unitypo, Inc.”" Referring 
to the statement made by Parish prior to 
the time that he bought the News about 
Philip and Lee “having to sell their news- 
paper to Parish at 5¢ on the dollar,” the 
court felt that Parish actually believed that 


11180 F. Supp. at 767. 
12 Ibid. 
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by reason of his superior experience in the 
newspaper field and his financial backing 
his paper would become the dominant paper 
in the tri-city area. 


As further evidence of lack of proof of a 
conspiracy or an attempt to monopolize, it 
can be pointed out that within three months 
of the time of the strike at the Herald, 
Parish inserted an advertisement in a trade 
journal in an attempt to sell the Columbia 
Basin News. Later in that same year, there 
were efforts on the part of Parish and 
Bryce to interest Lee in the purchase of the 
Columbia Basin News. Lee had an ap- 
praisal made of the News plant, and there- 
after there were further negotiations between 
Bryce and Lee for the sale of the News to 
Scott. These negotiations, however, re- 
sulted in no agreement for the asserted rea- 
son that Bryce insisted that as a condition 
of the sale the contract between the union 
and the Columbia Basin Publishers, Inc. 
would be honored. 


[Advertising Rates} 


The appellant also complains of the fact 
that on occasions the News sold advertis- 
ing space for less than the price listed on 
its “rate cards”; that it published a free 
distribution weekly known as the Columbia 
Basin News Shopper; that it gave the larg- 
est advertiser in the area, C. C. Anderson 
Company, free advertising in the Shopper; 
and that it reduced the rates to local ad- 
vertisers on national advertising.“ Appel- 
lant’s theory is that appellees used unfair 
competitive methods in order to gain a mo- 
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nopoly position in the tri-city area. We 
feel that the evidence does not support this 
contention, 


The district court found that while the 
advertising rates originally set by the News 
were not always followed, these rates were 
“totally unrealistic’ when the comparative 
circulation of the News and the Herald was 
considered, and that the rates charged 
were not “unreasonably low” compared to 
the advertising rates of the Herald with its 
larger circulation.* In March, 1951, the 
News revised its rate tags and thereafter 
“rates charged advertisers did not substan- 
tially deviate” from the published rates. 
The evidence would indicate that the News 
had originally set the price that it would 
charge advertisers unrealistically high, and 
that there was a period of deviation from 
the published rates while management deter- 
mined what price could be charged. In this 
connection it is well to remember that Parish 
and his associates probably grossly under- 
estimated the strength of the Herald when 
they decided to move into the tri-city area, 
and it is easy to understand an initial period 
of instability while the paper attempted 
to adjust its policies to the realities of the 
situation.” 


[Free Distribution of and Advertising 
in Shopper] 


The court found that the publication of a 
free distribution paper, such as the Shopper, 
in an attempt to get complete area coverage 
is not an uncommon practice in the news- 
paper business. Concerning the free adver- 


44In cooperative advertising, a national ad- 
vertiser, either a manufacturer or distributor 
of a given product, will cooperate with a local 
retailer in local advertising. An advertisement 
will be inserted in a local newspaper advertising 
the product and the manufacturer or distributor 
will reimburse the local retailer who inserts the 
ad for a portion of the cost of the ad. In 
cooperative advertising Columbia Basin News 
would issue double bills, one bill to the local 
retail merchant at his contract rate, based on 
the number of inches of advertising that he 
used in the News, and this was the bill which 
the local advertiser would actually pay. Colum- 
bia Basin News issued a second’ bill to the local 
merchant to be submitted to the national ad- 
vertiser for reimbursement at the open rate 
which in most instances would be higher than 
the local merchant’s contract rate. In this way 
the local merchant would receive reimbursement 
for a higher proportion of the bill for the given 
ad than the national advertiser had agreed to 
ay. 
E 1 The circulation of the Herald at all times 
exceeded that of the News. 
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16180 F. Supp. at 767. 

11 We do not feel that Union Leader Corp, v. 
Newspapers of New England [1959 TRADE 
CASES { 69,588], 180 F. Supp. 125 (D. Mass. 
1960), modified [1960 TRADE CASES { 69,862], 
284 F. 2d 582 (ist Cir. 1960), is applicable to 
the situation now before this court. In Union 
Leader the court was faced with an area that 
was capable of supporting only one daily news- 
paper: the evidence before us establishes that 
the tri-city area is capable of supporting two 
newspapers. The consistent unjustified devia- 
tion from published rates that was present in 
Union Leader is not present in this case. We 
feel that the factual situation in Union Leader 
so differs from the factual situation presented 
by this case that no benefit can be gained by 
torturing either until it fits the bed of the 
other. We are here dealing with inferences 
that could have been drawn from the facts 
that were presented to the trial judge, and the 
fact that Judge Wyzanski drew one set of 
inferences in the case before him does not mean 
that the evidence in this case does not support 
the inferences drawn by Judge Murray. 
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tising given Anderson, the record shows 
that Anderson, the News’ biggest adver- 
tiser, had advertised mostly on Fridays, 
resulting in an unbalanced paper. In con- 
sideration of Anderson’s advertising in the 
News for a five-day period, Anderson was 
given free advertising in the Shopper. We 
see nothing wrong with this practice as it 
existed in this case. In any case the Herald 
Was not harmed, for the evidence estab- 
lishes that because of unfriendly feelings 
between the Anderson Company manager 
and Glenn Lee, publisher of the Herald, 
Anderson would not have placed any ad- 
vertising in the Herald and would have ad- 
vertised in any event in the News ex- 
clusively. It would appear from the record 
that the fact that the Herald did not get 
any advertising was due solely to the 
animosity between the two men and not to 
the business practices of the News. 


In considering the action of the News 
during the period in question, the court 
found that “[a]lmost all of the devices, in- 
cluding the cooperative advertising practice, 
the publication of the Columbia Basin 
News Shopper, the giving of more favor- 
able rates to larger advertisers, and the free 
distribution of newspapers, by Columbia 
Basin News in this competitive struggle 
and of which plaintiff complains, were at 
one time or another throughout the period 
here in question used by the Tri-City 
Herald in this competitive struggle. In 
addition, Tri-City Herald used devices such 
as rebates to advertisers and payments of 
commissions to local advertising agencies 
on local display advertising to attract ad- 
vertising, which were not used by Columbia 
Basin News.” * The court considered the 
effect on the Herald of its long struggle 
with the union and with the News. At first 
the Herald lost both advertising and cir- 
culation revenue. When the strike started, 
the Herald’s cost increased by virtue of the 
high wages and overtime paid to the im- 
ported non-union labor. However, as time 
went on and employees were trained, the 
costs were reduced and eventually became 
less than what they had been before the 
strike commenced. By September, 1950, 
wage cuts had been eliminated. During the 
following year raises were granted officers 


18 180 F. Supp. at 768. 

1° Dividends on the stock of Scott were paid 
in 1953, 1954, 1956, 1957 and 1958. Salaries of 
officers were raised over the years and bonuses 
to officers were paid occasionally. 
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of the Herald and its financial condition has 
continued to improve.” The court found 
that “the Tri-City Herald at all times ma- 
terial has been and continues to be the 
dominant newspaper in the Tri-City area.” ” 
The appellant in its brief states “[T]he 
record in this case is uncontradicted that 
the tri-city area is capable of sustaining two 
newspapers.” 


[Conclusions as to Union Activity] 


Appellant contends that the evidence de- 
manded a finding of conspiracy to drive 
the Herald out of business and of an at- 
tempt on the part of the News to create a 
monopoly. It wishes us to draw inferences 
from the testimony contrary to those drawn 
by the trial judge. The district judge had 
the opportunity to see and to hear all the 
many witnesses and to evaluate their testi- 
mony. After the lengthy trial the district 
judge in his opinion stated as follows: 


“TT]he Court finds that the intent and 
purpose of Unitypo, Inc., and I. T. U., in 
first assisting financially the Columbia 
Basin News and later taking over its 
publication, was simply to keep in opera- 
tion in the Tri-City area a newspaper to 
compete with the Tri-City Herald, and 
was not to drive the Tri-City Herald out 
of business for the purpose of establish- 
ing a monopoly. The Court further finds 
that the purpose and intent of Parish, 
Bryce and Columbia Basin Publishers, 
Inc., at all times was to establish a news- 
paper in competition with the Tri-City 
Herald, and that accepting whatever finan- 
cial assistance Unitypo, Inc., or I. T. U. 
were willing to furnish is not inconsistent 
with that intent and purpose.” * * * 

“In this case the evidence does not 
show either an actual restraint of trade 
or a monopoly, or the specific intent on 
the part of any of the defendants, either 
individually or in combination, to restrain 
trade or create a monopoly in the daily 
newspaper business in the Tri-City area.” 


While it may be contended that if the 
district court had made other and different 
findings in reference to a conspiracy we 
might have been forced to uphold them, he, 
however, had the primary duty to draw the 
inferences and to make the findings; and 
we cannot say after a review of the exten- 
sive record that the findings of the district 

20180 F. Supp. at 769. 


21 Id. at 767. 
22 Id. at T70. 
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judge as to absence of violations of Section 
1 and 2 of the Sherman Act were clearly 
erroneous. 


[Discrimination in Advertising Charges] 


We now give our attention to the claimed 
violation of Section 2(a) of the Robinson- 
Patman Act, 15 U. S.C. A. §13(a). The 
district court found that there were no price 
discriminations by Columbia Basin News 
in the sale of advertising which had the 
effect of lessing competition or which 
tended to create a monopoly or to injure, 
destroy or prevent competition. The ap- 
pellant contends that the record shows that 
there were some price differences between 
rates charged by Columbia Basin News to 
one advertiser from those charged to other 
advertisers. This, however, in itself is not 
sufficient to show a violation of the Robinson- 
Patman Act. 


In Balian Ice Cream Co. v. Arden Farms 
Co. [1955 Trape CAsEs § 68,186], 231 F. 2d 
356, 367 (9th Cir. 1955), this court said: 


“Tt is also broadly stated in the argu- 
ment that a differential in price in and of 
itself constitutes discrimination within the 
meaning of § 2(a) of the Clayton Act, as 
amended. 

“But this postulate is universal, arrived 
at with insufficient bases. ‘Congress was 
dealing with competition, which it sought 
to protect, and monopoly, which it sought 
to prevent.’ There is no presumption set 
up anywhere that merely because there 
is a differential in various areas, neces- 
sarily a price discrimination exists.” 
[Footnote omitted ] 


In FTC v. Anheuser-Busch, Inc. [1961 
Trave Cases { 69,737], 363 U. S. 536, 553 
(1960), the Supreme Court said: 


“What we have said makes it quite 
evident, we believe, that our decision does 
not raise the specter of a flat prohibition 
of price differentials, inasmuch as price 
differences constitute but one element of 
a § 2(a) violation.” 


ie Cited 1961 Trade Cases 
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The language of the Act provides that a 
discrimination in price is unlawful “where 
the effect of such discrimination may be 
substantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce.” The district court found against 
appellant and there is substantial evidence 
to justify the finding. As indicated above 
the evidence shows and the court found 
that the Herald has been at all times the 
dominant newspaper in the area. The News 
was a newcomer battling against the 
thoroughly established Herald. The Herald 
has significantly more lineage than the News. 
The Herald circulation always exceeded the 
News. The circulation of the Herald did 
drop approximately 10% after the strike of 
March, 1950, but this is explained by reason 
of the labor difficulties of the Herald and 
by reason of the fact that there was a new 
daily newspaper in the area. Some loss of 
circulation continued during the remainder 
of 1950 and 1951, but by February of 1952 
the circulation exceeded that of April, 1950 
(the month following the strike), and it 
continued to grow thereafter until in June 
of 1959 the daily circulation was 15,413, 
and the Sunday circulation was over 16,000. 
An examination of the advertising in 
the Herald discloses a steady increase in 
lineage. In an advertisement put out by the 
Herald in 1957, the statement was made 
that “THE TRI-CITY HERALD’s Con- 
sistent Advertising Lead Continues to 
Widen the Gap in 1957.” The chart adver- 
tised at that time showed that from 1951 to 
1957 there had been a very substantial in- 
crease in the amount of advertising carried 
by the Herald and that from 1955 on to 
1957 the advertising in the Columbia Basin 
News had gone steadily downward. In the 
same advertisement the statement was made 
that “The TRI-CITY HERALD Leads in 
Total Advertising Lineage on better than a 
2 to 1 margin over the second paper.””™ 
A comparison of the total advertising lineage 


23 Another advertisement attached to the above 
mentioned statement reads as follows: 

“The FACTS! 

LOOK AT THE HERALD’S ADVERTISING 
LEAD! 

In the important TRI-CITY MARKET 
the HERALD PUBLISHES 
69% of all AUTOMOTIVE DISPLAY 
65% of all DRAPERIES and FLOOR COVER- 
INGS 

63% of all DRUG STORE DISPLAY 

715% of all FURNITURE DISPLAY 

69% of alli HARDWARE and APPLIANCES 
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64% of all GROCERY DISPLAY 

65% of all JEWELRY DISPLAY 

73% of all LUMBER YARD DISPLAY 
79% of all MEN’S WEAR DISPLAY 
1% of all SHOE STORE DISPLAY 
63% of all WOMEN’S WEAR DISPLAY 
64% of all CLASSIFIED AUTOMOTIVE 
64% of all REAL ESTATE—CLASSIFIED 
64% of all LOCAL DISPLAY 

70% of all NATIONAL DISPLAY 

63% of all TOTAL ADVERTISING 
82.4% COVERAGE OF ALL OCCUPIED 


DWELLINGS” 
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78,300 


of the Herald and the News from 1951 
through the first six months of 1959 shows 


the following figures: 
Columbia Basin 


Tri-City Herald News 
psy he 378,848 LODL., sts, 185,681 
TOG VME, Ss-inle 418,172 1952. 226,376 
GSS rte 494,907 1953) 522% 305,812 
1954 . 535,998 1954..¢% .t3 338,877 
195D=m2. 7 600,190 1955 ee 343,317 
19567 3; -.- 514,869 a NS re aie ae 317,772 
1 ay Geta 538,297 1957. 310,418 
19582 Yee 527,712 LOSS Aa. 281,467 
1059... eee 253,459 (First six 1959...... 128,799 


months) 


From all the evidence it appears that the 
Herald grew demonstrably during the years 
in question. The language of the Court 
in Times-Picayune Publishing Co. v. United 
States [1953 Trape Cases § 67,494], 345 U. S. 
594, 621 (1953), is appropriate to the situa- 
tion presented here: ' 


“The Item, the alleged victim of the 
Times-Picayune Company’s challenged 
trade practices, appeared, in short, to be 
doing well. 

“The record in this case thus does not 
disclose evidence from which demonstrably 
deleterious effects on competition may be 
inferred.” 


Without discussing the details of the 
claimed price difference relied upon by 
appellant, we find that there was substantial 
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evidence in the record to justify the finding 
of the district court that there were no 
price discriminations by Columbia Basin 
News in the sale of advertising which had 
the effect of lessening competition or which 
tended to create a monopoly or injure, de- 
stroy or prevent competition.” 


[Exclusive Advertising] 

The complaint also charged a violation of 
Section 3 of the Clayton Act, 15 U.S.C. A. 
§14. The district court found that “[n]Jo 
advertising was sold in the Columbia Basin 
News or the Columbia Basin News Shopper, 
and no rates for advertising in either or 
both were fixed, upon any understanding or 
agreement that the advertiser would not 
advertise in the Tri-City Herald or any 
other advertising media in the area.”™ 
Appellants have not argued this violation 
in their brief, nor have they pointed to any 
evidence claimed to support the charge in 
the complaint. We shall therefore not dis- 
cuss it. 

We believe there was ample evidence in 
the record to support the district court’s 
findings that there were no violations on 
the part of appellees of either Sections 1 
and 2 of the Sherman Act, Section 2(a) of 
the Robinson-Patman Act, or Section 3 of 
the Clayton Act. 


[| 70,069] Dehydrating Process Co. v. A. O. Smith Corp. 


In the United States Court of Appeals for the First Circuit. 


13, 1961. 


No. 5814. Dated July 


Appeal from the United States District Court for the District of Massachusetts. 


Clayton Act 

Tie-in Sales—Nonpatented with Patented Article—Business Justification—Inadequacy 
of Performance with Other Products.—While a compulsory joinder for sales purposes of 
two “separate” products may be unlawful as such, the articles may be “related” through 
circumstances, such as a substantial hardship to the seller apart from loss of the tie-in 
sale, and the tying arrangement justified on business grounds. Accordingly, where sales 
of patented silo unloaders for use with silos of other manufacturers had resulted in a 50% 
complaint record over a period of seven years, the manufacturer was justified in adopting 
a policy of refusing to sell unloaders except for use with its own silos, at least in the absence 
of proof that it had refused to sell the unloaders for use with silos meeting the specifications 
for those of its own manufacture. 


See Exclusive Dealing, Vol. 1,  4009.615. 


For the appellant: Ralph Warren Sullivan, with whom James M. Malloy, Morton 
Myerson, Harry Bergson, Jr., Malloy, Sullivan & Myerson, and Bergson & Wolf were on brief. 


** The claim is also made by appellee that 
advertising is not a commodity and does not 
come within the provisions of the Robinson- 
Patman Act. The district court did not reach 
this issue, and in view of our finding that the 
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evidence supports the judgment of the district 
court, we do not feel it necessary to reach this 
issue either. 

180 F. Supp. at 769. 
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For the appellee: John M. Harrington, Jr., with whom James N. Johnson, Porter, 
Lauritzen, Quale, Porter & Zirbel, and Ropes & Gray, were on brief. 


Before Woopsury, Chief Judge, and Hartican and Acpricu, Circuit Judges. 


Opinion of the Court 
July 13, 1961 


ALprIcH, Circuit Judge [In full text]: This 
private treble-damage action under section 
4 of the Clayton Act, 15 U.S. C. §15, re- 
sulted in a directed verdict in favor of the 
defendant at the close of the evidence. De- 
fendant urged a number of grounds. Only 
one, which goes to the heart of the matter, 
need be considered. 


Defendant-appellee, a New York corpora- 
tion with a factory in Wisconsin, is a na- 
tional manufacturer of storage equipment; 
inter alia, a patented glass-lined silo, and a 
patented unloading device, hereinafter un- 
loader. The unloader is a sweep-arm, in- 
stalled inside at the bottom of the silo, 
which, when operated, directs the settling 
stored material out through a slot in the 
base. From 1951 through 1957, if requested, 
defendant sold its unloader separately from 
its silo. In 1958, allegedly because of com- 
plaints by customers who had purchased 
separate unloaders, defendant adopted a 
policy of not selling unloaders unless they 
were to be installed in presently-purchased, 
or already-owned’ silos of its own manu- 
facture. Plaintiff contends that this was a 
tie-in sale violative of section 3 of the Clay- 


ton Act, 15 U.S. C. § 14 


Plaintiff-appellant, a Massachusetts cor- 
poration, is engaged in the manufacture of 
fish products, including fish meal, a dry, 
granular material, and homogenized con- 
densed fish, a liquid. Fish meal was for- 
merly sold in bags, but customers came to 
wish it in bulk. This presented a storage 
problem. Plaintiff employed a manage- 
ment consultant engineer, who recom- 
mended defendant’s unloader and _ silo.’ 
Because the silo was not water-tight it 
could not be used to store homogenized 


1 Defendant’s silos were demountable, and 
there was some evidence of a second-hand mar- 
ket therein. The defendant did not have the 
reverse policy, that customers to whom it sold 
silos must purchase or use its unloaders. 

2“Tt shall be unlawful for any person en- 
gaged in commerce, in the course of such com- 
merce, to lease or make a sale or contract for 
the sale of goods, . whether patented or 
unpatented, . . . on the condition, agreement, 
or understanding that the lessee or purchaser 
thereof shall not use or deal in the goods... 
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fish, In order to gain flexibility plaintiff 
decided to use defendant’s unloaders, but 
with water tight tanks so that if it should 
have an increase in its homogenized fish 
business and a decrease in fish meal it could 
remove the unloaders, plug up the bottom 
of the tanks, and use them to store the 
liquid fish product. It made a package 
contract with the G. A. T. Corporation for 
four of defendant’s unloaders, to be in- 
stalled by G. A. T. in four G, A, T. tanks. 
When G. A. T. ordered unloaders from 
defendant to complete this contract, defendant 
informed it of its new policy and refused 
to sell. Plaintiff permitted G. A. T. to 
rescind its contract, It then, through an 
intermediary, acquired four of defendant’s 
unloaders and silos. Subsequently plaintiff 
suspended the manufacture of fish meal and 
increased its homogenized fish business. It 
sued defendant, claiming damages because 
defendant’s units were more expensive than 
the G, A. T. combination, because loss of 
its G. A. T. contract occasioned an installa- 
tion delay, and because it does not now 
have the alternative homogenized fish stor- 
age that the combination it preferred would 
have permitted. 


[Justification on Business Grounds] 


In United States v. Jerrold Electronics Corp. 
[1961 TrapE CAsEs 7 69,914], D.C. E. D. Pa., 
1960, 187 F. Supp. 545, in a well-considered 
opinion in a case involving a TV aerial 
system, Judge Van Duzen stated, at 559, 


“The difficult question raised by the de- 
fendants is whether this should be treated 
as a case of tying the sale of one product 
to the sale of another product or merely 
as the sale of a single product. It is 
apparent that, as a general rule, a manu- 
facturer cannot be forced to deal in the 
minimum product that could be sold or is 
usually sold. On the other hand, it is 


of a competitor or competitors of the lessor 
or seller...” 

Because defendant would sell an unloader 
without its silo if the purchaser already had 
one, it is apparent that this was not strictly 
a tie-in sale policy. Whatever consequences this 
may have, we do not hold that this makes the 
statute inapplicable. 

3It is not insignificant that plaintiff's engi- 
neer advised the use of both together even 
before he knew of defendant’s policy requir- 


ing it. 
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equally clear that one cannot circumvent 
the anti-trust laws simply by claiming that 
he is selling a single product. The facts 
must be examined to ascertain whether 
or not there are legitimate reasons for 
selling normally separate items in a com- 
bined form to dispel any inferences that 
it is really a disguised tie-in.” 
The court went on to say that the parts to 
the aerial system there involved could not 
normally be said to be a single product, It 
nevertheless held that the Clayton Act was 
not violated during the period for which 
justification from a business standpoint— 
apart from an illegal purpose—was shown 
for insisting upon a combination sale. It 
placed the burden of justification upon the 
defendant.* 

We think the principle recognized by the 
district court in Jerrold, that a proper business 
reason may justify what might otherwise be 
an unlawful tie-in, is sound. Although 
plaintiff cites International Salt Co. v. United 
States [1946-1947 Trapr Cases §[ 57,635], 1947, 
332 U. S. 392, we find its language, instead, 
favorable to the defendant. It is true that 
the defendant there was foreclosed from 
proving that the requirement that only its 
own salt be used in its machines was “rea- 
sonable,” but examination discloses that this 
was because its proffered proof did not go 
far enough. The court said, at pp. 397-98, 
“Of course, a lessor may impose on a lessee 
reasonable restrictions designed in good 
faith to minimize maintenance burdens and 
to assure satisfactory operation. But 
it is not pleaded, nor is it argued, that the 
machine is allergic to salt of equal quality 
produced by anyone felse and] it is 
admitted that, at times, at least, competitors 
do offer such a product.” This seems a 
clear implication that if other appropriate 
salt was not available defendant might have 
insisted upon the use of its own. 


We may agree with the plaintiff that the 
compulsory joining of two “separate” ar- 
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ticles is a per se violation of the act. This 
statement, however, solves nothing. Arti- 
cles, though physically distinct, may be 
related through circumstances. The sound 
business interests of the seller or, phrasing 
it another way, a substantial hardship apart 
from the loss of the tie-in sale may be such 
a circumstance. It would not be thought, 
for example, that a one-legged man could 
insist on purchasing only a left shoe. What- 
ever may be meant by per se, we must first 
consider what may be fairly treated by a 
seller as: inseparable, See, in general, 
Turner, The Validity of Tying Arrange- 
ments under the Antitrust Laws, 72 Harv. 
L. Rey. 50, 68-72. (1958). 


[Complaint Record as Justification} 


From 1951 to 1957 the defendant sold 
eighty unloaders to thirty-six customers 
who did not use its silos. Eighteen of these 
customers made claims, and six unloaders 
were taken back for refund.” The principal 
reasons for the complaints were that, in 
spite of defendant’s educational efforts, its 
customers did not install the unloaders in 
containers having correct mechanical toler- 
ances, or that their containers lacked a 
sufficiently slippery inside surface, compar- 
able to defendant’s glass lining, to allow 
their particular material to have the gravity 
down-feed needed to permit the unloader to 
function. It may be assumed, however, that 
defendant did not readily escape claims, or 
the consequent injury to its reputation, by 
telling its customers that the fault was 
theirs. 


[Effect Given Defendant's Evidence] 


It is true that this evidence came from 
defendant’s witnesses. Some, however, was 
introduced by the plaintiff as part of its case, 
and none was in any way impeached or 
contradicted. For purposes of a directed 
verdict the court was warranted in con- 
sidering it.® 


a ee ee ees 


‘Jerrold was affirmed, per curiam, 1961, 365 
U. S. 567, but the appeal involved only the 
district court’s finding of illegality for the 
period that the defendant-appellant failed to 
prove justification. 

5 While complaints were received also from 
customers who used defendant’s unloaders in 
defendant’s silos, these were ‘‘to a considerably 
lesser degree.’’ Defendant offered its records 
to permit detailed inquiry into this subject, 
but plaintiff did not pursue it. We accordingly 
accept this generalization at its face value. 

° All courts of course agree that on a motion 
for a directed verdict the evidence must be 
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‘“‘viewed’’ most favorably to the opposing party. 
Less often, however, is the question articulated 
whether the field of vision encompasses in any 
degree uncontradicted evidence introduced by 
the movant. In Wilkerson v. McCarthy, 1949, 
336 U. S. 53, 57, the court held that such evi- 
dence could not be regarded. This, however, 
was a FELA case, and it is perhaps justifiable 
to consider such cases on their own bottom, 
see, €.9., Kernan v. American Dredging Co., 
1958, 355 U. S. 426, at least if there are current 
common-law decisions to the contrary. In Pence 
v. United States, 1942, 316 U. S. 332, the de- 
fendant was held to have established an affirma- 
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The plaintiff contends that even if the 
principle of business justification is sound, 
it was for the jury to decide whether de- 
fendant’s ground for claiming it was suf- 
ficient. We find no jury question. We 
believe the court was warranted in accept- 
ing defendant’s uncontroverted evidence as 
inherently reasonable, and in holding a rec- 
ord of 50 per cent dissatisfied customers 
Over a Seven-year period a matter too sub- 
stantial to be disregarded. Particularly was 
this so with respect to this plaintiff, whose 
engineer informed defendant at the outset 
that fish meal presented special unloading 
difficulties." Therefore at the least it was 
reasonable for the defendant to have insisted 
upon the use of a tank or silo which met 
the specifications it had found necessary. 
Cf. Emsig Manufacturing Co. v. Rochester 
Button Co, [1958 TrapeE Cases 1] 69,105], 
Dees DN.Y. 1955 616315. Supp. 414 
As we have had occasion to observe before, 
see Brown v.Western Massachusetts Theatres, 
Inc. [1961 TRADE CAses [69,997], 1 Cir., 
1961, 288 F. 2d 302, 305, the antitrust laws 
do not require a business to cut its own 
throat. 


tive defense as a matter of law by introducing 
evidence which the court held to be ‘‘no way 
improbable’’ (id. at 339), and which being un- 
contradicted, it regarded as ‘‘overwhelming”’ 
(id. at 350). See also the earlier leading case 
of North Pennsylvania R. R. v. Commercial 
Bank, 1887, 123 U. S. 727 (verdict directed for 
plaintiff where ‘‘no conflict in the evidence.’’) 
We do not appear to have considered this ques- 
tion ourselves, but a number of other circuits 
have reached this result without even discus- 
sion. See, ¢.g., Rhodes v. Metropolitan Life 
Insurance Co., 5 Cir., 1949, 172 F. 2d 183, cert. 
den. 337 U. S. 930; Brunner v. Minneapolis, St. 
P. & S. Ste. M. Ry., 7 Cir., 1957, 240 F. 2d 608, 
609; Norfolk Southern Ry. v. Davis Frozen 
Foods, Inc., 4 Cir., 1952, 195 F. 2d 662. In the 
last case, in directing in favor of the plaintiff, 
the court said, at p. 665, ‘‘The fact that the 
burden of this issue rested upon the plaintiff 
is immaterial; for the rule is well settled that 
the court, upon request, should direct a verdict 
in favor of the party having the burden of 
proof if the evidence establishes the facts in 
his favor so clearly that reasonable men could 
entertain no doubt with regard thereto.’’ See, 
in general, Blume, Origin and Development of 
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[Containers Meeting Seller's Specifications] 


If containers were made by others to 
defendant’s essential specifications,’ that 
portion of defendant’s policy which required 
the use or purchase of its own silos as dis- 
tinguished from such others may well have 
been improper. But it is not such impro- 
priety of which plaintiff complains. This is 
not a government suit testing the broad 
aspects of defendant’s conduct, but a private 
action in which the plaintiff seeks, and must 
establish, its damages. A consumer may 
well be damaged by antitrust violations 
requiring him to make a purchase on terms 
that he does not wish, cf. Chattanooga Foun- 
dry and Pipe Works v. Atlanta, 1906, 203 
U. S. 390, but he has the burden of proving 
that he was wrongly affected. This the 
plaintiff has failed to do. It has not shown 
that defendant charged an unreasonable price, 
or that an equivalent product might have been 
obtained for less. Plaintifft’s only damage came 
from having to meet defendant’s specifications 
with respect to its storage containers. Since 
this requirement has been demonstrated to be 
reasonable, plaintiff has suffered no compen- 
sable loss. 


Judgment will be entered affirming the 
judgment of the District Court. 


the Directed Verdict, 48 Mich, L. Rev. 555, 
581-82 (1950). 

7 He wrote, ‘‘In storage [fish meal] becomes 
somewhat cakey and will bridge.’’ This we 
take to mean that if there is frictional support 
at the tank walls, the meal will form arches 
instead of falling, a condition which would 
prevent the unloader from operating. 

8It is true that Hmsig and International Salt 
involve leases rather than sales, and that a 
lessor, particularly one having a maintenance 
obligation, has a special interest to protect. 
However, legitimate economic interest does not 
necessarily depend upon title. We cannot agree 
with the suggestion by Turner, op. cit. supra 
at 64, that a case such as the one at bar can 
be disregarded because it would be rare. We 
do not believe that a manufacturer can be com- 
pelled to sell something under circumstances 
requiring it to issue a caveat, ‘‘We will not 
give our usual warranties, because we know 
your proposed specifications are not going to 
work,”’ 

® Unlike International Salt, the record is bare 
on this subject. We need not decide in this 
case where the burden of proof lies. 
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[70,070] Englander Motors, Inc. v. Ford Motor Co. 
In the United States Court of Appeals for the Sixth Circuit. No. 14346. Decided 


July 17, 1961. 


Appeal from the United States District Court for the Northern District of Ohio, 


Eastern Division. 


Clayton and Robinson-Patman Acts 


Price Discrimination—Treble Damage Action—Availability Under Robinson-Patman 
Act.—A treble damage action cannot be brought for price discrimination violating Sec. 3 
of the Robinson-Patman Act, since it is not one of the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, J 9011.700. 


Private Enforcement—Statute of Limitations—Ohio.—A treble damage action is 
remedial in nature, not penal, for purposes of determining the appropriate statute of 
limitations under Ohio law, and is therefore subject to the six-year limitation period, 


in the absence of applicable Federal law. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 


Affirming, reversing and remanding 1960 Trade Cases { 69,816. 


For the appellant: Argued by Myron N. Krotinger, Cleveland, Ohio; M. Alfred 
Roemisch, Herbert A. Rosenthal, and Myron N. Krotinger of Mendelsohn, Krotinger & 


Lane, Cleveland, Ohio, on brief. 


For the appellee: Argued by Charles W. Sellers; Charles W. Sellers and Andrew C. 
Hartzell, Jr., of Thompson, Hine & Flory, Cleveland, Ohio, on brief. 


Before MILLER, Chief Judge, WeEIcK and O’SULLIVAN, Circuit Judges. 


WEIck, Circuit Judge [Jn full text]: The 
action in the District Court was to recover 
treble damages under Section 4 of the 
Clayton Act for alleged violations of Sec- 
tions 2(a) and 3 of the Robinson-Patman 
Acton SWS mC aSSHlo 13 sel SAe 


Defendant filed a motion for summary 
judgment on two grounds, namely, (1) that 
an action for treble damages under Section 
4 of the Clayton Act cannot be brought for 
violations of Section 3 of the Robinson- 
Patman Act and (2) the action is barred 
by the Ohio statute of limitations. The 
District Court granted the motion on both 
grounds and dismissed the complaint. Plain- 
tiff appealed. 


In our judgment, the District Court was 
correct in holding that the action for treble 
damages under Section 4 of the Clayton 
Act could not be maintained for violations 
of Section 3 of the Robinson-Patman Act. 
The latter section is not an “antitrust law” 
within the meaning of Section 4 of the 
Clayton Act. Section 3 of the Robinson- 
Patman Act contains only penal sanctions 
for its violation. These are exclusive. The 


1 Congress has since enacted a four year 
statute of limitations which became effective 
January 7, 1956. 15 U. S. C. §15(b). Un- 
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private remedy afforded by Section 4 of the 
Clayton Act cannot, therefore, be based on 
violations of Section 3 of the Robinson- 
Patman Act. Nashville Milk Co. v. Carnation 
Co. [1958 TrapDE Cases { 68,915], 355 U. S. 
373 (1958); Safeway Stores, Inc. v. Vance 
[1958 TrapE Cases { 68,916], 355 U. S. 389 
(1958); Ludwig v. American Greetings Corp. 
[1959 TrapE Cases { 69,295], 264 F. 2d 286 
(C. A. 6, 1959). 

There remains only the question whether 
plaintiff’s cause of action under Section 4 
of the Clayton Act for violation of Section 
2(a) of the Robinson-Patman Act is barred 
by the Ohio statute of limitations. 


At the time the cause of action arose 
there was no federal statute of limitations 
applicable to private actions for treble 
damages under the antitrust laws.’ In the 
absence of such a statute, the state statutes 
of limitation are applied. City of Atlanta v. 
Chattanooga Foundry & Pipe Works, 203 
U. S. 390; Northern Kentucky Telephone Co. 
v. Southern Bell Telephone & Telegraph Co. 
[1932-1939 Trade CAsEs § 55,063], 73 F. 2d 
333 (C. A. 6, 1934). 


doubtedly the purpose of this statute was to 


provide a uniform period of limitation. The 
statute has no application to the present case. 
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The pertinent Ohio Statutes of Limitation 
are as follows: 


§ 2305.07 Contract not in writing. 


An action upon a contract not in writing, 
express or implied, or upon a_ liability 
created by statute other than a forfeiture 
or penalty, shall be brought within six years 
after the cause thereof accrued. 


§ 2305.11 Time limitations for bringing 
certain actions. 

An action for libel, slander, assault, bat- 
tery, malicious prosecution, false imprison- 
ment, or malpractice, or upon a statute for 
a penalty or forfeiture, shall be brought 
within one year after the cause thereof 
accrued, provided that an action by an em- 
ployee for the payment of unpaid minimum 
wages, unpaid overtime compensation, or 
liquidated damages by reason of the non- 
payment of minimum wages or overtime 
compensation, shall be brought within two 
years after the cause thereof accrued. 

The District Court held that the present 
action was upon a statute for a penalty or 
forfeiture and was, therefore, barred by the 
one year Ohio statute of limitations. R. C. 
§ 2305.11. It is the position of appellant 
that its action is one created by statute 
other than a forfeiture or penalty and that 
the six year Ohio statute of limitations 
applies. R. C. § 2305.07. 


[Penal v. Remedial Nature of Action] 


An examination of the federal decisions 
reveals that the application of state statutes 
of limitation to private antitrust actions for 
treble damages has not only produced dif- 
ferent periods of limitation throughout the 
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country, but also a divergence of opinion 
as to whether the remedies for violation of 
the antitrust laws are remedial in operation 
or constitute a penalty or forfeiture. 


Cases construing state statutes of limita- 
tion holding that actions under the antitrust 
laws for treble damages are remedial are 
collected in footnote 2 and those holding 
such actions are for a penalty or forfeiture 
are in footnote 3. The weight of authority 
is on the side of the remedial character of 
the action. 


The Supreme Court held in City of Atlanta 
v. Chattanooga Foundry & Pipe Works, 203 
U. S. 390 that actions for treble damages 
under the antitrust laws were remedial and 
not for a penalty or forfeiture. Mr. Justice 
Holmes who wrote the opinion for the 
Court said: 


“The limitation of five years in Rev. 
Stat. § 1047, to any ‘suit or prosecution 
for any penalty or forfeiture, pecuniary 
or otherwise, accruing under the laws of 
the United States,’ does not apply. The 
construction of the phrase ‘suit for a 
penalty,’ and the reasons for that con- 
struction have been stated so fully by 
this court that it is not necessary to 
repeat them. Indeed the proposition hardly 
is disputed here. Huntington v. Attrill, 
146 U. S. 657, 668; Brady v. Daly, 175 
U.S, 148, 155, 156.” 


The Court also held that the action was 
not “for statute penalties” and was, there- 
fore, not governed by the one year Tennessee 
statute of limitations. Article 2772 (Shan- 
non, 4469). 


Chattanooga affirmed the decision of this 
Court reported in 127 Fed. 23 (C. A. 6, 


2City of Atlanta v. Chattanooga Foundry & 
Pipe Works, 203 U. S. 390 (1906) affirming 127 
F. 2d 3 (C. A. 6); Shapiro v. Paramount Film 
Distributing Corp., 274 F. 2d 743 (C. A. 3, 1960) 
affirming 177 F. Supp. 88; Bertha Building 
Corp. v. National Theatres Corp., 269 F. 2d 785 
(C. A. 2, 1959), cert. den. 361 U. S. 960; Hicks 
v. Beckus Moving & Storage Co. [1932-1939 
TRADE CASES { 55,147], 87 F. 2d 583 (C. A. 
9, 1937); Thompson v. North Carolina Theatres, 
176 F. Supp. 73 (D. C. N. C.); Leona Amuse- 
ment Co. v. Loews, 117 F. Supp. 747 (D. C. 
N. Y., 1953); Fulton v. Loews, 114 F. Supp. 676 
(D. C. Kan., 1953); Reid v. Appleton-Century- 
Crofts, 112 F. Supp. 279 (D. C. N. D. O., 1953) 
[1953 TRADE CASES { 67,555]; Reid v. Double- 
day, 109 F. Supp. 354 (D. C. N. D. O., 1952); 
Wolf Sales Co. v. Wurlitzer Co. [1952 TRADE 
CASES { 67,321], 105 F. Supp. 506 (D.C. Colo.) ; 
Levy v. Paramount Theatres [1952 TRADE 
CASES { 67,327], 104 F. Supp. 787 (D. C. Cal., 
1952); Winkler-Koch Engineering Co. v. Univer- 
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sal Oil Products Corp. [1950-1951 TRADE CASES 
{' 62:392], 1004 Ff Supp I5e(De- Cy N.Y.) 
Christensen v. Paramount Pictures [1950-1951 
TRADE CASES { 62,751], 95 F. Supp. 446 (D. C. 
Utah): Momand v. Unwersal Film Hachange 
[1941-1943 TRADE CASES { 52,774], 43 F. Supp. 
996 (D. C. Mass., 1942); Hanson Packing Co. v. 
Swift & Co., 27 F. Supp. 364 (D. C. N. Y., 
1939). 

3 Powell v. St. Lowis Dairy Co., 276 F. 2d 
464 (C. A. 8, 1960); Gordon v. Loews [1957 
TRADE CASES 1 68,820], 247 F. 2d 451 (C. A. 
3, 1957); Dean Oil Co. v. American Oi Co., 
254 F. 2d 816 (C. A. 3, 1958); Schiffman Bros. 
v. Texas Co. [1952 TRADE CASES f 67,270], 
196 F. 2d 695 (C. A. 7, 1952); Hoskins v. Truax 
Coal [1950-1951 TRADE CASES f 62,925], 191 
F. 2d 912 (C. A. 7, 1951); Haskell v. Perkins, 
283 F. 2d 222 (D. C. N. J., 1928); Harvey v. 
Booth Fisheries, 228 Fed. 782 (D. C. Wash., 
1915); 
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1903). Judge Lurton, who wrote the opinion 
for the Court, said: 


“We find ourselves in agreement with 
the court below in holding that an action 
under the seventh section of the act of 
July 2, 1890, c. 647, 26 Stat. 210 [U. S. 
Comp. St. 1901, p. 3202], is not a penal 
action. The three first sections of the act 
are undoubtedly penal. They forbid cer- 
tain contracts and combinations, and pro- 
vide that persons doing any of the 
forbidden things shall be guilty of a 
misdemeanor, and subject to punishment 
by both fine and imprisonment. The 
fourth and fifth sections give jurisdiction 
to the Circuit Courts to prevent and re- 
strain violations of the act, and deal with 
procedure under the restraining power 
thus granted. The sixth section provides 
for the forfeiture to the United States of 
property in course of transportation owned 
by any such unlawful combination, etc. 
The seventh section alone gives any 
remedy to one injured by such a forbidden 
combination or contract, and that meas- 
ures the relief by the ‘damages by him 
sustained,’ costs of suit, and his reason- 
able attorney’s fees. The remedy is not 
given to the public, for no one may bring 
the action save the person ‘who shall be 
injured,’ etc., and the recovery is for the 
sole benefit of the person so injured and 
suing. It is not reasonable to construe 
the remedy so conferred as a penal action, 
for that would be to add to the punish- 
ment by fine or imprisonment imposed 
by the other sections of the act an addi- 
tional punishment by way of pecuniary 
penalty. The plain intent is to compen- 
sate the person injured. True, the com- 
pensation is to be three times the damage 
sustained. But this enlargement of com- 
pensation is not enough to constitute the 
action a penal action, within the meaning 
of section 1047, Rev. St. [U. S. Comp. 
Ste LoOl pee alee 


He further said: 


“The whole subject of penal and com- 
pensatory actions has been so thoroughly 
considered in Huntington v. Attrill, 146 
URS. O57, eSUD es Ctarcc4asSOn ie lide 
1123, and Brady v. Daly, 175 U. S. 148, 
20 Sup. Ct. 62, 44 L. Ed. 109, as well as 
by the very full and able opinion of Judge 
Clark in the court below in disposing of 
a demurrer to a plea, that we feel we can 
add nothing to the subject.” 


The Supreme Court of Ohio has not 
passed upon the precise question involved 
here. It has rendered decisions, however, 
which throw some light on what the Ohio 
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law is on this subject. In Pittsburgh, Ft. 
Wayne & Chicago Railway Co. v. Methven, 
21 O. S. 586, the Court held: 


“If a statute in the nature of a police 
regulation ‘gives a remedy for private 
injuries resulting from the violations 
thereof, and also imposes fines and pen- 
alties at the suit of the public for such 
violations, the former will not be regarded 
in the nature of a penalty unless so 
declared. (1st syllabus.)” 


This case was cited as authority and 
relied on by the Circuit Court for the 
Eastern District of Tennessee in City of 
Atlanta v. Chattanooga Foundry & Pipe Co., 
101 Fed. 900 which, as above indicated, was 
later appealed to this Court and the Su- 
preme Court. 


In Floyd v. Du Bots Soap Co., 139 O. S. 
520, reversed on other grounds in 317 U. S. 
596, the Supreme Court of Ohio, in a case 
involving the Fair Labor Standards Act of 
1938 (Title 29 U. S. C. §216[b]) had this 
to say about penal laws: 


“The test whether a law is penal is 
whether the wrong sought to be redressed 
is a wrong to the public or a wrong to 
the individual. Huntington v. Atirill, 146 
WWS. 657) 36d Ede al 123 elaiSeGir224e 


“A law is not penal merely because it 
imposes an extraordinary liability on a 
wrongdoer in favor of.a person wronged, 
which is not limited to the damages suf- 
fered by him. Dicey & Keith, Conflict 
of Laws (3 Ed.), 231; Meeker v. Lehigh 
Valley Rd. Co., 236 U. S. 412, 59 L. Ed. 
644, 35 S. Ct. 328; Cox v. Lyke Bros., 237 
N.. Y.-376; 143 -N.. FE. 226.” 


It will be noted that the Supreme Court 
of Ohio followed Huntington v. Attrill, 146 
U. S. 657 which is the leading case on the 
subject and was also cited by the Supreme 
Court of the United States in Chattanooga 
as authority for its decision. 


This Court cited Floyd v. Du Bois Soap 
Co., supra, in Northwestern Yeast Co. v. 
Broutin, 133 F. 2d 628 (C. A. 6) on the 
proposition that the double recovery au- 
thorized by the Fair Labor Standards Act 
“does not constitute a penalty but is con- 
sidered compensation.” id, 630. Other cases 
holding that actions under the Fair Labor 
Standards Act are not for penalties are: 
Overnight Motor Co. v. Missel, 316 U. S. 
572, 583; Brooklyn Savings Bank v. O’Neil 
324 U. S. 697, 707. 


, 
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In Bertha Building Corp. v. National The- 
atres Corp. [1959 TRapE Cases { 69,444], 269 
F. 2d 785 (C. A. 2), the Court held that an 
action for treble damages under the anti- 
trust laws was not for a penalty or forfeiture 
under New York law which “does not 
regard actions for civil damages which are 
made exemplary in part only . . .” as penal. 
The holding of the Supreme Court of Ohio 
in Methven was to the same effect as the 
New York law. 


[Conclusions] 


It is clear to us that under federal law 
private actions for treble damages under 
the antitrust laws are not regarded as penal 
in nature, but as compensation. There is 
not much difference between this kind of 
action and the ordinary action for damages 
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where exemplary or punitive damages are 
awarded, Such ordinary actions are not 
deemed penal or to involve a forfeiture. We 
are convinced by Methven and Floyd v. Du 
Bois Soap Co., that, under Ohio law, the 
present action is not one for a penalty or 
forfeiture. It follows that the present action 
is governed by the six year Ohio statute of 
limitations. R. C. § 2305.07. 

That part of the judgment of the District 
Court adjudging that the action cannot be 
maintained for violations of Section 3 of 
the Robinson-Patman Act is affirmed. That 
part which determined that the action was 
barred by the one year statute of limitations 
is reversed and the cause remanded for trial 
of the claim under Section 4 of the Clayton 
Act for alleged violations of Section 2(a) 
of the Robinson-Patman Act. 


[70,071] Mel’s Cash Registers, partnership composed of Melvin Sack and Robert 
Goldfine v. The National Cash Register Company, a Maryland body corporate. 


In the United States District Court for the District of Maryland. Civil No. 8312. 


Filed March 1, 1961. 


Clayton Act 


Private Enforcement and Procedure—Deposition in Similar Case—Production of 
Transcript of Deposition.—Plaintiffs were entitled to inspect and copy a transcript of a 
deposition taken in a similar case in another federal court even though the deposition had 
not been concluded and the transcript never filed. The transcript appeared reasonably 
calculated to lead to the discovery of admissible evidence under Rule 26(b) of the Federal 


Rules of Civil Procedure. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiff: J. Cookman Boyd, Jr., and Henry M. Decker, Jr., Baltimore, Md. 
For the defendant: William L. Marbury and John Martin Jones, Jr., Baltimore, Md. 


THomSEN, Chief Judge [In full text]: In 
this action under 15 U. S. C. A. 15, plain- 
tiff has moved for an order requiring de- 
fendant (National) to produce and to permit 
plaintiff and plaintiff's attorneys to inspect 
and copy the deposition of Robert B. Whar- 
ton, taken by counsel for National in a 
similar action filed by Wharton and others 
against National in the United States Dis- 
trict Court for the District of New Jersey. 
The testimony in question was taken on 
four days in December 1958 and January 
1959, and was transcribed, but the deposi- 
tion was not concluded and was neither 
signed by the witness nor filed in the Dis- 
trict Court. National concedes that it has 
a copy of the transcript. 


[Settlement of Similar Case] 


The New Jersey case was settled primarily 
on the basis of an agreement by National 
to supply price lists, order forms, etc., and to 
sell parts and certain used cash registers 
to the other parties to the settlement agree- 
ment. For the purpose of inspecting such 
cash registers so offered by National, the 
settlement agreement required National to 
furnish at a reasonable charge desk space 
and storage space to a representative of the 
Independent Cash Register Dealers Asso- 
ciation. Wharton was and is the repre- 
sentative selected by the Association. 


National contends that good cause has 
not been established for the production of 


[The next page is 78,307-3.] 
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the transcript, since plaintiff has not shown 
that Wharton is unavailable or can be 
reached only with difficulty. Hickman v. 
Taylor, 329 U. S. 495, 511; Alltmont v. United 
States, 3 Cir., 177 F. 2d 971; Cleary Bros. v. 
Christie Scow Corp., 2 Cir., 176 F. 2d 370, 
372; Buining v. The S. S. Transporter, D. Md., 
171 F. Supp. 465, and cases cited therein. 
Plaintiff has shown that it has been in touch 
with counsel for Wharton and other plain- 
tiffs in the New Jersey suit, and that it 
has been unable to obtain a copy of the 
transcript from that source. 


[Transcript of Deposition] 


If the transcript were an ordinary state- 
ment of a witness given voluntarily to Na- 
tional or its counsel, the authorities cited 
above would justify denying plaintiff’s mo- 
tion. But the transcript is no ordinary 
statement; the deposition was taken under 
the Federal Rules of Civil Procedure in 
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the course of a civil action in a federal 
court; if it had been filed in court, it would 
have been available to the public. 


No authority directly in point has been 
cited or found, Under the facts set out 
above I conclude that the transcript should 
be made available promptly by defendant’s 
counsel to plaintiff’s counsel for inspection 
and copying. Although the transcript would 
not be admissible in evidence in this case 
(except possibly in connection with the 
testimony of Wharton, :f he is called as a 
witness), it does appear reasonably calcu- 
lated to lead to the discovery of admissible 
evidence. Rule 26(b), F. R. Civ. P. Plain- 
tiff may, of course, use the information 
contained in the transcript for the purpose 
of subpoenaing documents, interviewing wit- 
nesses, or taking depositions. Other ques- 
tions with respect to the use of the transcript 
can be decided as they arise. 


Settle order in five days. 


[70,072] Leopard Roofing Co., Inc. v. Asphalt Roofing Industry Bureau et al. 


In the United States District Court for the Eastern District of Tennessee, Northern 
Division. Civil Action No. 4012. Filed October:6, 1960. 


Sherman, Clayton, and Robinson-Patman Acts 


Private Enforcement and Procedure—Transfer at Plaintiff’s Request—Pendency of 
Similar Case.—Since all of the corporate defendants could have been served in the plain- 
tiff’s home state of Mississippi, and service had not been had as to any of the individual 
defendants, transfer of a case at plaintiff’s request from a court in Tennessee to one in 
Mississippi could be had under Sec. 1404(a) of the Judicial Code. The pendency of 
a similar action, in which discovery proceedings had been conducted for two years, in 
the transferring court did not justify refusal of the transfer since discovery had not been 
commenced in the instant case. Plaintiff’s six-month delay in seeking transfer of the 
case caused no injury to the defendants since discovery was stayed. 


See Private Enforcement and Procedure, Vol. 2,  9008.600. 


Private Enforcement and Procedure—Transfer under Judicial Code—Cost Justifica- 
tion.—A transfer of an action from a court in Tennessee to one in Mississippi, the home 
state of the plaintiff, was justified under the Judicial Code where the plaintiff’s inability 
to pay travel expenses of witnesses might deprive the plaintiff of an opportunity for 
trial if transfer were denied. Added costs to the defendants (which were incorporated in 
states other than Tennessee or Mississippi) would be small in comparison to overall 
costs of preparation for trial. 


See Private Enforcement and Procedure, Vol. 2, {| 9008.600. 


For the defendants: J. H. Doughty, Hodges, Doughty & Carson, Knoxville, Tenn., 
Porter R. Chandler, Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y., and 
Arthur L. Fisk, Jr., New York, N. Y., for Johns-Manville Corp.; Murray S. Monroe, Taft, 
Stettinius & Hollister, Cincinnati, Ohio, for Philip Carey Mfg. Co.; Arthur Byrne, Poore, 
Cox, Baker & McAuley, Knoxville, Tenn., for Lehon Co.; O’Neil, Jarvis, Parker & 
Williamson, Knoxville, Tenn., Cyrus Austin, Joseph W. Burns, Austin, Burns, Appell & 
Smith; New York, N. Y., for Ruberoid Co.; Creekmore & Thomson, Knoxville, Tenn., 
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John B. Robinson, Dallstream, Schiff, Hardin, Waite & Dorschell, Chicago, IIL, for 
Celotex Corp.; Key & Lee, Knoxville, Tenn., John G. Harkins, Pepper, Hamilton & 
Scheetz, Philadelphia, Pa., for Certain-Teed Products Corp.; Fowler, Rowntree & 
Fowler, Knoxville, Tenn., Thomas Kiernan, White & Case, New York, N. Y., for Flintkote 
Corp.; Taylor & Templeton, Knoxville, Tenn., Robert C. Keck, MacLeish, Spray, Price 
& Underwood, Chicago, Ill., for U. S. Gypsum Co.; Anderson & Snepp, Knoxville, Tenn., 
Arthur Medow, Chicago, IIl., for Sears, Roebuck & Co.; Robert S. Young, Jr., Baker, 
Young, Young & Baker, Knoxville, Tenn., Malcolm I. Ruddock, Bradley M. Walls, 
Cadwalader, Wickersham & Taft, New York, N. Y., for Logan-Long Co.; Franklin J. 
McVeigh, Kramer, Dye, McNabb & Greenwood, Knoxville, Tenn., Victor Futter, New 
York, N. Y., for Allied Chemical Corp.; Green, Webb & McCampbell, Knoxville, Tenn., 
William J. Speers, Jr., Warner, Stackpole, Stetson & Bradlee, Boston, Mass., for Bird & 
Son, Inc.; E. Bruce Foster, Jonathan H. Burnett, Frantz, McConnell & Seymour, Knox- 
ville, Tenn., Samuel Weisbard, Burton Y. Weitzenfeld, Lederer, Livingston, Kahn & 
Adsit, Chicago, Ill., for Lloyd A. Fry Roofing Co. . 


For the plaintiff: Ambrose, Wilson & Saulpaw, Knoxville, Tenn., C. Arthur Sullivan, 
Jackson, Miss., Arthur John Keeffe, Washington, D. C., and Peyton Ford of Ford, Larson, 
Greene & Horan, Washington, D. C. 
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Memorandum 


Taytor, J. [In full text]: Plaintiff has 
moved to transfer this case pursuant to 


Title 28 U.S. C. Sec. 1404(a).” 


This Court, by memorandum filed Sep- 
tember 28, 1960, ruled that the suit could 
have been brought in Mississippi against all 
of the corporate defendants, as such defend- 
ants were transacting business in that State 
within the meaning of the above-mentioned 
statute. 


[Dismissal as to Several Defendants | 


The question as to whether defendant 
Asphalt Roofing Industry Bureau was sub- 
ject to suit in Mississippi was set for hear- 
ing on October 12, 1960. Subsequent to 
the time the matter was set down for oral 
hearing, the plaintiff filed a notice of dis- 
missal as to the defendant, Asphalt Roofing 
Industry Bureau, pursuant to Rule 41(a)(1)i 
and this defendant is no longer in the case. 

In addition to the fourteen named cor- 
porate defendants, there are 73 individual 
defendants who are corporate officers and 
representatives of the corporate defendants, 
none of whom have been served with 
process. The suit as to the defendant, The 
Lehon Company, has been dismissed. 

This is a private anti-trust action under 
the Sherman Anti-Trust Act and the Clayton 
Act as amended, and the individuals, all 
of whom are non-residents, are not subject 
to service beyond the territorial limits of 
the State of their residence as Title 15 
U. S. C. Sec. 22? only applies to corporations. 


The defendants are charged with a con- 
spiracy which is alleged to have covered the 
Southeastern States, and some of the overt 
acts were allegedly committed in Mississippi. 
Why a small corporation domiciled in Merid- 
jan, Mississippi would sue in a Knoxville 
Federal Court when the federal courts of 
Mississippi were available to it is difficult 
to understand. Plaintiff gives as a reason 
the pending Volasco case in Knoxville in 
which Lloyd A. Fry Roofing Company is 
a defendant. It now recognizes that this 
is not a sound reason. 

The first amended complaint charges that 
since the Fall of 1955, twelve of the cor- 


1“For convenience of parties and witnesses, 
in the interest of justice, a district court may 
transfer any civil action to any other district or 
division where it might have been brought.’’ 

2“‘Any suit, action or proceeding under the 
antitrust laws against a corporation may be 
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porate defendants who are engaged in roofing 
manufacture and have their principal offices 
in New York, Philadelphia, Cincinnati, Boston 
and Chicago and 64 of their corporate offi- 
cers; Asphalt Roofing Industry Bureau, an 
unincorporated industry trade association 
with offices in New York (no longer in the 
case); and, Sears, Roebuck and Company, 
having its principal place of business in 
Chicago and eight of its corporate officers, 
have been engaged in an unlawful con- 
spiracy in restraint of trade in an attempt 
to monopolize interstate trade and com- 
merce in violation of Section 1 and 2 of the 
Sherman Act. 


[Territorial Price Discrimination] 


The first amended complaint also charges 
a conspiracy to discriminate in price on a 
territorial basis asserting the undercutting 
of plaintiff and certain other companies in 
the Southeastern area of the United States, 
including, of course, the States of Mississippi 
and Tennessee, for the purpose of driving 
plaintiff and two other companies located in 
Knoxville, Tennessee and one company 
located in Stephens, Arkansas out of busi- 
ness in violation of Section 2 of the Clayton 
Acta i (Hitle Wa Sa UatS ie Gx eSecsl'3(a))! gas 
amended by the Robinson-Patman Act. 


The sole provision in the Judicial Code 
empowering this Court to transfer the case 
to Mississippi is the aforementioned Title 
28 U. S. C. Sec. 1404(a). This section of 
the Code has presented many problems to 
the courts since its passage. The Supreme 
Court on June 13, 1960 resolved one of the 
problems in the case of Hoffman v. Blaski 
and Sullivan v. Behimer which had been the 
subject of a variety of opinions in the fed- 
eral courts. The principle declared in those 
cases is that a federal court cannot transfer 
a case unless the suit could have been 
brought in the transferee forum. 

The tecord in this case shows, and this 
Court has held, that the suit could have 
been brought against all of the corporate 
defendants in the Federal Court at Meridian, 
Mississippi. Since the individual defend- 
ants are not before this Court, the question 
whether they could have been sued in 
Mississippi is no longer pertinent to the 


brought not only in the judicial district where- 
of it is an inhabitant, but also in any district 
wherein it may be found or transacts business; 
and all process in such cases may be served in 
the district of which it is an inhabitant, or 


wherever it may be found.’’ 
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consideration of the motion to transfer. 
It might be stated parenthetically that suit 
could have been brought against the indi- 
vidual defendants both in Mississippi and 
Tennessee if service of process could have 
been had upon them. 


Brief reference is now made to some 
rules governing the transfer of cases. 


[Transfer by Plaintiff] 


Some of the courts have held that trans- 
fer is not available to the plaintiff. Barnhart 
v. Rogers Producing Co., 86 F. Supp. 595 
(N. D. Ohio). In the Barnhart case, plain- 
tiff could not have gotten service on the 
defendant in the transferee forum and the 
Court felt that the transfer would nullify 
the service provision of the Judicial Code. 


Plaintiff was allowed to transfer the case 
from the Western District of New York to 
the Southern District (Northern Division) 
of California in the case of McCarley v. 
Foster-Milburn Co., 89 F. Supp. 643. The 
Upper Court in reversing this decision did 
not question the ruling of the trial judge 
that 1404(a) is available to a plaintiff, pro- 
vided the suit could have been brought in 
the transferee forum. Foster-Milburn Co. v. 
Knight, 181 F. 2d 949. 


The wording of the statute itself is not 
limited to the defendant and if plaintiff 
chose the wrong forum in the first instance, 
he should not be deprived of the right to 
correct his mistake at a later date. See 
article by Judge Irving R. Kaufman, Ob- 
servations on Transfers Under Section 1404(a) 
of the New Judicial Code, 10 F. R. D. 595, 
603. 


The burden of proof is upon the plaintiff 
to show an adequate basis for a transfer. 
Anschell v. Sackheim, 145 F. Supp. 447, 451; 
Ferguson v. Ford Motor Co, [1950-1951 
TRADE CASES 7 62,553], 89 F. Supp. 45, 50; 
Hampton Theatres v. Paramount Film Dist. 
Corp. [1950-1951 Trape Cases J 62,696], 90 
F, Supp. 645; Glasfloss Corp. v. Owens-Corn- 
ing Fiberglas Corp. [1950-1951 Trane CASES 
{ 62,626], 90 F. Supp. 967. 


Sec. 1404(a) permits courts to grant 
transfers “upon a lesser showing of incon- 
venience” than was required under the doc- 
trine of forum non conveniens, but this does 
not mean that the relevant factors have 
changed in determining the transfer. Norwood 
v. Kirkpatrick, 349 U. S. 29, 32. 
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A motion to transfer must be seasonably 
made. Barnhart v. Rogers Producing Co., 
supra. 


[Expenses of Trial] 


The parties agree that one of the prin- 
cipal factors to be considered in determin- 
ing the question of transfer is the relative 
ability of the litigants to bear the expenses 
of trial in a given forum. McCarley v. 
Foster-Milburn Co., supra. The relative abil- 
ity of litigants to bear expenses in any 
particular forum must be considered in 


.determining what the interest of justice 


requires. Keller-Dorian Colorfilm Corp. v. 
Eastman Kodak Co., 88 F. Supp. 863, 866; 
Cinema Amusements v. Loew's, Inc. [1948- 
1949 TrapvE CAsEes { 62,454], 85 F. Supp. 
319, 327. 

The criteria to be followed in determin- 
ing a transfer were set forth by the Supreme 
Court in the case of Gulf Oil Corp. v. Gilbert, 
330 U. S. 501, 508, 509. This was a forum 
non conveniens case. 


“An interest to be considered, and the 
one likely to be most pressed, is the pri- 
vate interest of the litigant. Important 
considerations are the relative ease of 
access to sources of proof; availability of 
compulsory process for attendance of 
unwilling, and the cost of obtaining 
attendance of willing, witnesses; possi- 
bility of view of premises, if view would 
be appropriate to the action; and all other 
practical problems that make trial of a 
case easy, expeditious and inexpensive . 
The court will weigh relative advantages 
and obstacles to fair trial. It is often 
said that the plaintiff may not, by choice 
of an inconvenient forum, ‘vex’, ‘harass’, 
or ‘oppress’ the defendant by inflicting 
upon him expense or trouble not necessary 
to his own right to pursue his remedy. 
But unless the balance is strongly in 
favor of the defendant, the plaintiff’s choice 
of forum should rarely be disturbed. 

Factors of public interest also have 
place in applying the doctrine. Adminis- 
trative difficulties follow for courts when 
litigation is piled up in congested centers 
instead of being handled at its origin. 
Jury duty is a@ burden that ought not to 
be wmposed upon the people of a community 
which has no relation to the litigation...” 
(Emphasis by the Court.) 


[Pendency of Similar Case] 


Defendants estimate that trial time of 
this case will consume from six to ten weeks 
and will involve the calling of several hun- 
dred witnesses. One of the reasons given 
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by them why the case should not be trans- 
ferred is that the case of Volasco Products 
Company and Volunteer Asphalt Company v. 
Lloyd A, Fry Roofing Company, Civil Action 
No. 3525, now pending in this Court, in- 
volves the same alleged conspiracy that is 
involved in the case under consideration. 
The case cited by the defendants in sup- 
port of this theory involved situations where 
more than one case was pending in a court 
which involved common questions of law 
and fact and which were consolidated for 
trial, thus eliminating multiple trials, No 
one is bold enough to assert that the case 
under consideration can be consolidated 
with the Volasco and Volunteer case as that 
case is set for trial in this Court for No- 
vember 14, 1960 and is calculated by one of 
the parties to last four weeks and by the 
other party to last ten weeks. Discovery 
has been going on in that case for approxi- 
mately two years. If this is a plausible 
reason for refusing to transfer this case, 
then each party who claims to have been 
injured by the alleged conspiracy in any of 
the territories allegedly covered by the 
conspiracy could claim that he had a right 
to have his case tried in this Court. This 
contention, in the opinion of this Court, is 
lacking in merit. 


Plaintiff describes itself as a “very small, 
comparatively unknown roofing manufac- 
turer that does not manufacture a complete 
line’. It alleges that it was incorporated in 
1956 under the laws of Mississippi, with 
principal offices at Meridian, Mississippi; 
that the corporate defendants, except Sears, 
Roebuck and Company, are “national man- 
ufacturers” of roofing products, and that 
all of these corporations are domiciled in 
States other than Tennessee. Thus, we 
have a Mississippi corporation which claims 
to have been injured in Mississippi and a 
number of other States by alleged con- 
spirators, all of whom are non-residents of 
the State of Tennessee. 


Plaintiff now realizes that it made a 
mistake in instituting this action in this 
Court. Mr. Peyton Ford, in his affidavit 
filed on August 8, 1960 in support of the 
motion to transfer states: 


“2. Plaintiff instituted this action in 
this District because it believed this would 
be more convenient in that a similar liti- 
gation involving the Volunteer and Volasco 
roofing companies of Knoxville is pend- 
ing here against the Fry Roofing Company, 
one of the defendants in this action. 
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3. In the preparation for trial Plaintiff 
has discovered that there are more wit- 
nesses in Mississippi than was anticipated 
who will have to testify. Moreover, the 
records and books of Plaintiff will also 
be needed. 


4. As the Court knows, Plaintiff is a 
Mississippi corporation and all the de- 
fendants are incorporated in states other 
than Tennessee or Mississippi so that 
Plaintiff has a right to sue them in 
Mississippi. 

5. The various corporate defendants 
do business throughout southeastern United 
States and are subject to the service of 
process there under Section 22 of Title 
15 U. S. C. so that Mississippi is more 
convenient not only for Plaintiff but also 
for all the defendants. Plaintiff also 
believes that Asphalt Roofing, the unin- 
corporated association, defendant, does 
business in Mississippi. 

6. Accordingly, in the interest of justice, 
for the convenience of parties and wit- 
nesses, Plaintiff respectfully requests that 
the Court order a transfer of this case to 
Mississippi.” 


[Plaintiff's Financial Plight} 


In another affidavit which was filed on 
August 11, 1960 he states: 


“2. As a result of the economic peril 
point Plaintiff is in, it has to guard closely 
every dollar spent in this litigation. 

3. As soon as the case is at issue, there 
will be examinations of Plaintiff. Its 
books and records and auditors are in 
Mississippi and it will be much more con- 
venient and less expensive for Plaintiff 
to handle those examinations there than 
here. 

4. Plaintiff’s financial picture is such 
that a move from Tennessee to Mississippi 
is imperative in order to conduct this 
litigation at a minimum of expense. 

5. Recently, due to circumstances not 
involved in this case a firm of certified 
public accountants located in Jackson, 
Mississippi, commenced an audit of Plain- 
tiff’s books. Details concerning this audit 
will be available in Jackson, Mississippi. 

6. The expenses of the litigation have 
been such that, to date, Plairitiff has been 
unable to reimburse its counsel fully for 
all their necessary out of pocket expenses. 
The Plaintiff’s general counsel and the 
officers and employees of Plaintiff are in 
the Southern District of Mississippi. It 
will materially reduce Plaintiff's expense 
if the litigation can be conducted there. 

7. Since this action began Plaintiff's 
financial situation has become more seri- 
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ous so that it is essential that every 


penny be saved. 


8. In fact, Plaintiff's cash resources are 
at such a low ebb, that if this case remains 
in Knoxville it is doubtful that Plaintiff 
can raise the funds needed to produce its 
witnesses for the trial. Certainly Plaintiff 
should be allowed to try its case in a 
District where the Trial Judge can see 
and hear its witnesses. It should not 
be forced to use depositions when unable 
to pay the expenses of needed witnesses. 


9. Insofar [as] Defendants are concerned, 
being large national corporations, Missis- 
sippi is as convenient a forum as Tennessee, 
if not more so. 


10. Remaining in Tennessee is such a 
financial hardship on Plaintiff, and of 
such inconsequence to Defendants, the 
Court should grant Plaintiff's motion to 
change the venue in the interests of jts- 
tice, for the convenience of parties and 
witnesses.” 


The obvious conclusion to be drawn from 
this affidavit and the other one hereinafter 
mentioned is that plaintiff’s financial plight 
may prevent it from continuing the case 
in this Court if the motion to transfer is 
denied. 


The defendants do not seriously dispute 
plaintiff’s serious financial condition of 
which Mr. Ford speaks. They contend that 
the statements in the afhdavits are too 
general in that they fail to give the names 
and the number of witnesses and fail to 
state the substance of their testimony. 
Some of the courts have held that movant 
must supply such information in supporting 
affidavits in order to justify a removal 
order, In response to these contentions, 
Mr. Ford filed another affidavit on Sep- 
tember 19, 1960 in which he names seven 
witnesses who live in Mississippi that he 
expects to use at the trial. The pertinent 
part of this affidavit is as follows: 


“2. As previously stated Plaintiff finds 
it a financial hardship to continue to 
litigate this case at Knoxville. As trial 
approaches, Plaintiff fears it will be un- 
able to finance the exepenses of its many 
Mississippi witnesses at Knoxville. 
Among the many witnesses in Mississippi 
upon whose testimony Plaintiff will rely 
are the following: 


1. A. N. Morgan, Jackson, Missis- 
sippi. 

2. Don McWilliam, Meridian, Mis- 
SiSSippi. 
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3. J. B. Stokes—Director, Meridian, 
Mississippi. 

4. Malcolm R. Graham—New Presi- 
dent, Meridian, Mississippi. 

5. W. P. Bridges, Jr—Director, Jack- 
son, Mississippi. 

6. Robert Singleton, Jackson, Missis- 
Sippl. 

7. Bob Rutledge, Meridian, Missis- 
sippi.” 

Some of the defendants assert that be- 
cause of the greater distance from Chicago, 
New York, Washington and 
Philadelphia, these places being the home 
offices of somé of the defendants, to Merid- 
ian, Mississippi that it would work an 
inconvenience to them to transfer the case 
to Mississippi. It is said that the increase 
of distance would increase the transporta- 
tion costs and man-hour costs of witnesses 
and counsel. 


Experience with protracted cases of this 
character establishes that the greater part 
of discovery work is done at the principal 
offices of the accused defendants where the 
books and other records are located. If 
proper discovery is done each party knows 
in advance of trial all of the exhibits that 
are to be filed. It is the policy of this 
Court to require counsel to exchange 
exhibits and file them with the Clerk, ex- 
cepting those which are to be used for 
impeachment, in advance of the trial. The 
witnesses are usually flown from their home 
to the place of trial to testify: and after so 
testifying return home immediately. What- 
ever additional man-hours are required for 
the trial at Mississippi because of the dis- 
tance factor would be small as compared 
with the man-hours spent in preparation 
for trial, the greater part of which, from 
the standpoint of the defendants, will be 
spent at places outside of Mississippi and 
Tennessee. The extra travel costs for the 
defendants to the place of trial in Missis- 
sippi would also be small as compared with 
the overall costs incurred in preparation for 
trial and for other matters necessary in the 
trial itself. Whatever inconvenience that 
may be caused to defendants because of 
the distance factor would not outweigh the 
injustice that would result to plaintiff 
should the case be tried in Knoxville. As 
previously indicated, the record shows that 
plaintiff may be deprived of an opportunity 
for a trial if the case is not transferred 
to Mississippi. 
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[Timeliness of Motion] 


Some of the defendants say that plaintiff 
waited too long to move for a transfer; 
that it waited approximately six months 
after filing the suit and two months after 
the Court raised the point. The suit was 
filed February 4, 1960. The amended com- 
plaint was filed March 21, 1960. On May 
26, 1960, an order was issued by the Court 
calling for a general conference with 
counsel. This order provided that: 


“The general procedure for the con- 
ference is as follows: 


1. To consider the transfer of the case 
to the Eastern Division of the United 
States District Court for the Southern 
District, plaintiff being a Mississippi cor- 
poration and doing business in Meridian, 
County of Lauderdale, State of Missis- 
sippi.” 

Item No. 5 of this order stayed all 
discovery procedure until the issues were 
joined. The conference was postponed from 
time to time at the instance of one party 
or another. In the meantime, numerous 
motions were filed by the defendants rais- 
ing what are commonly referred to as 
“fringe issues’ and various orders were 
issued by the Court extending time for 
them to file supporting briefs. 

The delay in holding the conference to 
consider, among other things, the question 
of transfer was caused by the parties them- 
selves. For this reason, they are not in a 
position to complain of plaintiff’s waiting 
some six months to file the motion to trans- 
fer. Since discovery was stayed, the de- 
fendants were not injured by the delay. 
Moreover, since postponement of considera- 
tion of the question of transfer was delayed 
at the instance of the parties themselves, 
they should not get an advantage from such 
postponement. 

Defendants say that if the case is moved 
to Mississippi that this will cause duplication 
of work and the employment of local coun- 
sel in Mississippi. What has been said in 
the discussion of the point next above 
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mentioned applies equally to this question. 
Since discovery was stayed at the thresh- 
old of the litigation, and since counsel 
now employed have been largely concerned 
with fringe questions, the extra expense to 
be incurred by the defendants in employing 
Mississippi local counsel will, in the opinion 
of this Court, be negligible. 


The fact must not be overlooked that this 
iS an anti-trust case which is controlled in 
the main by the anti-trust laws as dis- 
tinguished from local laws. 


The Court is of the opinion and finds 
that plaintiff’s financial condition is such 
as it will probably be unable to pay the 
expenses of its willing witnesses to appear 
in person in Knoxville and to finance 
otherwise the expense of a trial in Knox- 
ville. It is further of the opinion that, in 
the interest of justice, plaintiff's motion to 
transfer should be sustained and the case 
transferred from Knoxville to Meridian, 
Mississippi. 

Although the application requests a trans- 
fer to the United States District Court for 
the Southern District of Mississippi, Jack- 
son Division, all of the parties seem to 
agree that Meridian would be a much more 
convenient place for the defendants than 
Jackson. Some of the defendants requested 
at the hearing that the transfer be made to 
Meridian rather than Jackson in the event 
a transfer order were entered to which the 
attorneys for plaintiff agreed. 


In summary the Court holds: 


(1) That Section 1404(a) is available to 
plaintiff. 

(2) That the suit could have been brought 
against all of the corporate defendants in 
Mississippi. 

(3) That it is in the interest of justice for 
the case to be transferred from this Court 
to the Federal Court at Meridian, Missis- 
Sippi. 

Accordingly, an order has been passed to 
the Clerk transferring the case to Meridian, 
Mississippi. 
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Sherman, Clayton, and Norris-LaGuardia Acts 


Combinations and Conspiracies—Independent Contractors as Union Members—Wages 
or Working Conditions—The inclusion of independent grease peddlers as members of a 
local truck drivers’ union created a combination in restraint of trade where the purpose 
was to enhance the earnings of the peddlers, in a price fixing conspiracy, and not to 
improve the wages or working conditions of the remaining union members who were true 
employees. The peddlers were not in competition with union members and their activities 
did not affect the wages or working conditions of union members, 


See Combinations and Conspiracies, Vol. 1, { 2005.605. 


Combinations and Conspiracies—Labor Union Membership—Ouster of Independent 
Contractors from Membership.—Sec. 4(b) of the Norris-La Guardia Act did not prohibit 
the issuance of a decree which would terminate the membership of grease peddlers, who 
were independent contractors, in a defendant truck drivers’ union. Due process would not 
be violated since abrogation of membership in the local union would not affect any affili- 
ations of the local union with an international union organization. 


See Combinations and Conspiracies, Vol. 1, | 2101.265. 


Combinations and Conspiracies—Labor Union Exemptions—Cooperation with Non- 
Labor Groups.—Sec. 6 of the Clayton Act did not sanction the alliance of defendant 
grease peddlers with a defendant union for the purpose of enabling the defendants to 
obtain control of the waste grease trade in the Los Angeles area, resulting in restrictions 
upon the flow of yellow grease in foreign commerce. As stated in Allen Bradley Co., 1944- 
1945 Trapve CASES ¥ 57,386, Congress did not intend to permit violations of the Sherman 
Act to go unpunished merely because a labor union is one of the parties to the unlawful 
combination. 


See Combinations and Conspiracies, Vol. 1, | 2101.071. 


For the plaintiff: George B. Haddock, Maxwell M. Blecher, Antitrust Department, 
Department of Justice, Los Angeles, California. 


For the defendants: Stevenson, Hackler & Ansell, and Hackler, Flaum and Ansell, 
Los Angeles, California. 


Memorandum of Decision 


Byrne, D. J. [Jn full text]: The United 
States filed its complaint under Section 4 
of the Sherman Act '(15+U.S. G_ Ars 4) 
seeking to prevent and restrain a continuing 
violation by defendants of Section 1 of the 
Acta Gotu S Cates). 

The defendant Los Angeles Meat and 
Provision Drivers Union Local 626, is affili- 
ated with the International Brotherhood of 


ness of buying, transporting and selling 
waste restaurant grease for their own ac- 
count. These self-employed peddlers have 
no established place of business; no em- 
ployees, except an occasional loader; no 
capital investment, except a small equity in 
a truck; no skill or special qualifications 
except the ability to load, unload and drive 
a truck. Grease peddlers drive from restau- 
rant to restaurant picking up small amounts 


Teamsters, Chauffeurs, Warehousemen and 
Helpers of America; and has its principal 
place of business in Los Angeles, California. 
Defendant Meyer Singer is business repre- 
sentative of the Union who actively man- 
aged and coordinated the affairs and acts of 
the grease peddlers members of the Union. 
Defendants Lee Taylor, Hubert Brandt, 
Walter Klein and Harold Carlis are grease 
peddler members of the Union. 


[Grease Peddlers] 


“Grease peddlers” are defined as inde- 
pendent businessmen who are in the busi- 
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of waste grease in cans and, on the same 
day, transport and unload the entire col- 
lection to one of the processing companies. 
Their earnings represent the difference be- 
tween the buy and sell price of the waste 
grease, diminished by the cost of maintain- 
ing and operating the truck. 


The processing companies who buy the 
waste restaurant grease from the peddlers 
then convert it into yellow grease, which 
they sell either directly to buyers in foreign 
countries or to buyers in California for 
shipment to foreign countries. Therefore, 
any restraint on or disruption in, or inter- 
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ference with, the purchase of waste restau- 
rant grease by peddlers and its sales to 
processors, and any suppression or elimi- 
nation of competition in the purchase and 
sale of waste grease by processors from 
peddlers, necessarily and directly restrains 
and affects the flow of yellow grease in 
foreign commerce. 


[Union A fiiliation ] 


Prior to 1954, the grease peddlers of Los 
Angeles were not members of, or in any 
way affiliated with, any labor union. How- 
ever, in the fall of 1954, the defendant 
Singer, a business agent of defendant Union, 
and certain grease peddlers, caused most of 
the grease peddlers in Los Angeles County 
tc become members of defendant Union. In 
soliciting their membership, Union repre- 
sentatives, including defendant Singer, pro- 
posed the following general plan: The Union 
would increase the profits of the grease 
peddlers by increasing the margin between 
the prices paid by said peddlers for restau- 
rant grease and the prices they would be 
paid by processors; grease peddlers would 
be prevented from soliciting or buying grease 
from the accounts of other peddlers; the 
processors would be required to deal only 
with those grease peddlers who were mem- 
bers. in good standing of the Union; and 
unless grease peddlers became members of 
the Union, they would have no place to sell 
their restaurant grease and would be forced 
out of business. 


In October 1954, a majority of grease 
peddlers in Los Angeles County, including 
defendants Taylor, Brandt, Klein and Carlis, 
joined the defendant Union, thereby agree- 
ing to make operative the plan outlined by 
defendant Singer and other Union repre- 
sentatives. 


During the period between October 1954 
and May 27, 1959 (the period covered by 
the complaint), there were in Los Angeles 
County about 40 to 50 grease peddlers, 35 
to 45 of whom were members of defend- 
ant Union. After April 1955, these grease 
peddlers held their membership in a subdi- 
vision of the Union known as Local 626-B. 


During this same period, there were in 
Los Angeles County eight processors of 
yellow grease, six of which acquired all or 
most of their waste grease from grease 
peddlers. 
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[Stipulation of Facts] 


The parties filed a stipulation providing 
that seventy-two facts set forth therein were 
admitted, required no proof and should be 
accepted by the court as being true for 
purposes of the instant action. These facts 
relate in detail the plan and the activities 
of the defendants, and support fully the 
allegations of the complaint that defendants 
were guilty of price-fixing and elimination 
of competition in the gathering and sale of 
waste grease in the Los Angeles area. 


It is further stipulated: 


1, That the acts of defendants and their 
co-conspirators constitute a direct, substan- 
tial and unreasonable restraint upon foreign 
trade and commerce in yellow grease; 


2. That defendants unlawfully combined 
and conspired in unreasonable restraint of 
trade in violation of Section 1 of the Sher- 
man Act. 


3. That the court may enter judgment 
that defendants have violated Section 1 of 
the Sherman Act as charged in the com- 
plaint. 


4. That plaintiff is entitled to injunctive 
relief perpetually enjoining defendants from 
participating, and from forcing the proces- 
sors to participate, in any plan the purpose 
and effect of which is to fix prices and elimi- 
nate competition in the peddlers’ gathering 
grease and selling it to processors. 


[Termination of Membership] 


The sole remaining issue in the case is 
whether the decree should include a pro- 
vision that the Union be ordered to termi- 
nate the membership of peddlers and be 
perpetually enjoined from accepting peddlers 
as members, unless they become bona fide 
employees, and that the peddler defendants 
be enjoined from holding membership in and 
participating in the affairs of the Union, 
unless they become bona fide employees. 


Defendants’ first argument in opposition 
to the ouster of peddlers from defendant 
Union, is that ‘‘“membership of peddlers in 
a union does not transform the union into 
an illegal combination in restraint of trade 
under the antitrust laws.” The proposition 
thus stated appears to be pointless, inasmuch 
as plaintiff and defendants have stipulated 
to the fact that the defendants (including 
the Union and its peddler members) “uwn- 
lawfully combined and conspired in unreason- 
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able restraint of foreign trade and commerce 
in yellow grease in violation of Section 1 of 
the Sherman Act.” (Italics added.) 


The issue at hand is whether, under the 
facts as stipulated, the court may properly 
enter a decree compelling the defendant 
Union to oust its peddler members. De- 
fendants cite many Supreme Court cases 
which they claim condone a union’s taking 
independent contractors into membership. 
Therefore, what defendants are presumably 
arguing is that since there is nothing illegal 
per se about an independent contractor’s 
joining a union, this court has no power to 
compel the expulsion of defendant peddlers 
from defendant Union. 


[Independent Contractor as 
Union Member) 


It may be noted at the outset that the 
precise issue of whether an independent con- 
tractor may properly join a union, appears 
never to have been before the Supreme Court. 
At any rate, this issue was not decided in 
any of the cases cited by defendants in their 
brief. A reading of these cases discloses 
that only in the most indirect fashion did 
the court indicate its views as to the pro- 
priety of extending union membership to 
independent contractors, jobbers, vendors, 
or the like. 


For example in Bakery Drivers Local v. 
Wohl, 31IssO9S2 769262 SeCty Sl6n so ld: 
1178 (1941), in an effort to compel peddlers 
(independent jobbers) to join the bakery 
drivers’ union, members of that union had 
peacefully picketed bakeries from which 
peddlers obtained their goods, carrying 
placards with the peddlers’ names and a 
true statement of the union’s grievances. 
The Supreme Court held that a state court 
injunction against such picketing was an 
unconstitutional invasion of the right of 
free speech. 


From the facts and the decision of the 
Bakery Drivers case, it may be obliquely 
inferred that peddlers can join, or properly 
be coerced to join, a union when they are 
engaged in the same kind of work as union 
members and compete with the members, 
thus lowering the working conditions and 
wages of the latter. 

Another case cited by defendants is Milk 
Wagon Drivers’ Union v. Lake Valley Farm 
Products [1940-1943 TrapE Cases § 56,070], 
SI SWeS SOLS OleS 5 Ctgl22 28541 i da68 
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(1940). Here, the Supreme Court held there 
existed a “labor dispute” within the mean- 
ing of the Norris-La Guardia Act; and, the 
requirements of this Act not having been 
met, the District Court had no jurisdiction 
to grant an injunction, notwithstanding that 
the suit was based upon alleged violation of 
the Sherman Act. The Milk Wagon Drivers’ 
court did not pass even indirectly upon the 
question of whether the picketing had a 
legitimate objective. The only point of the 
case for the purpose of this discussion is 
that it furnishes another instance of a 
union’s attempt to compel the joinder of 
self-employed persons whose activities tend 
in some manner to compete with the func- 
tions of union members, thus affecting un- 
favorably the wages and employment oi the 
union members. 


Upon the basis of the Bakery Drivers and 
Milk Wagon Drivers’ cases, supra, it may be 
said that the Supreme Court apparently and 
impliedly sanctions the union’s coercing the 
joinder of independent contractors, jobbers, 
or vendors (1) if these groups compete 
with union members by doing the same or 
similar work; and (2) if the object of hav- 
ing these groups join the union is to elimi- 
nate their unfair competition with union 
members, and the consequent lowering of 
the wages and working conditions of union 
members. 


In the instant case, the facts contained in 
the stipulation show that neither of these 
conditions for the proper joinder of inde- 
pendent contractors with a labor union, is 
present. 


The members of defendant Union (Los 
Angeles Meat and Provision Drivers Union, 
Local 626) are truck drivers engaged in 
loading, unloading and transporting meat 
and meat products for packing houses and 
related employers. Every processor of yellow 
grease in the Los Angeles area has employees 
Who are members of the defendant Union. 


The grease peddler defendants are inde- 
pendent, self-employed businessmen who 
purchase waste grease from restaurants and 
other institutions, and then transport the 
grease in their own trucks to the processing 
companies, to whom they sell the grease. 


These facts do not show that there is 
competition between the peddlers and the 
union employees of the processors. On the 
contrary, there is no competition between 
these groups because each is engaged in a 
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different line of work, the peddlers buying 
grease, transporting and selling it to the 
processors, and the union members per- 
forming other functions for their employers 
(the processors). 


[Purpose of Membership] 


The defendant Union solicited the mem- 
bership of the peddler defendants not for 
the purpose of raising the wages and work- 
ing conditions of the peddlers and the union 
employees of the processors, but for the sole 
purpose of increasing the income of the 
peddlers alone, and enabling the Union, 
the peddlers and the processors to control 
the business of purchasing and selling waste 
grease in the Los Angeles area. 


In United States v. Fish Smokers Trade 
Council, Inc., [1960 TrapE CAsEs J 69,706], 
183 F. Supp. 227 (S. D. N. Y., 1960), which 
is quite similar on its facts to the instant 
case, the court concluded that the jobbers 
(independent businessmen)were not a proper 
subject of unionization because, regardless 
of how the jobbers were characterized, there 
was no competition between them and the 
Union employees. 

The Fish Smokers case involved a suit 
under Section 4 of the Sherman Act to 
prevent and restrain continuing violations 
by defendants of Section 1 of the Act. 
There, the defendant Union had a total 
membership of about 700, of which about 
75 were jobbers (the counterpart of the 
peddlers here) who purchased fish from 
smokehouses for resale to customers. The 
remaining members of the defendant Union 
were true employees, a number of whom 
performed the same function in their capac- 
ity as employees of the employer smoke- 
houses, i. e., the employees delivered the 
fish from the smokehouses to wholesale or 
retail outlets. The jobbers had joined the 
Union because of an agreement between the 
Union and the smokehouses providing that 
the latter would not sell fish to jobbers who 
were not Union members. This agreement 
the Union enforced by threats of strikes 
against smokehouses refusing to boycott 
non-Union jobbers. 

Under these facts, the court concluded 
that the jobbers were not properly Union 
members, stating at pages 234 and 235 of 
183 F. Supp.: 


“If the work and functions they [the 
jobbers] performed in the smoked fish in- 
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dustry conflicted with or competed with the 
work and functions performed by the chauf- 
feur employees of the smokehouses, and 
affected the hours, working conditions and 
wages of these men, then regardless of 
what they called themselves, the jobbers 
would lawfully be forced into the Union. 
However, it is evident that the mere fact 
that the jobbers worked long hours and 
at times earned less than the chauffeur 
employees had no effect on the working 
conditions or wages of the chauffeurs— 
other than the inevitable causal effect 
which demand or lack of demand of 
smoked fish by the jobbers and their 
customers would have on its production 
by the smokehouses and their employees. 
There was no competition in any respect 
between the chauffeurs and the jobbers—ii 
any, it was between the smokehouses who 
sold retail and the jobbers. Although the 
physical aspect of the work of these two 
groups 1s similar, ‘the economic and social 
difference between them lies in the method 
of compensation and return for their toil. 

People v. Distributors Division, 169 Misc. 

2550 th INGRY. “Sond S5:-187_ Ss iGitalics 

added.) 

“The demands which were made by the 
Union of the smokehouses on behalf of 
the jobbers in 1954—excepting perhaps 
that concerning the welfare and pension 
funds—were purely the demands and re- 
quirements of an independent business 
man having to do with extension of credit, 
price and discrimination, and not with 
wages, working conditions or hours, or 
employees. * * *” 

Thus, the rationale of the court in the 
Fish Smokers case, supra, appears to sub- 
stantiate the inference drawn from the 
two Supreme Court cases discussed earlier, 
namely, that the membership of so-called 
“independent contractors” in a labor union 
is not proper unless the purpose of the 
membership is to secure better wages and 
working conditions for all union mem- 
bers through the elimination of competition 
caused by the fact that the independent con- 
tractor and the union employees perform 
the same function. 


[Combination in Restraint of Trade} 

However, the true significance of the 
Fish Smokers case is not that it merely 
states the circumstances under which inde- 
pendent contractors may not properly be 
forced into a union. Rather, the real im- 
portance of this decision lies in the fact that 
it indicates the result of such a misalliance, 
which is that the union and the independent 
contractors have put together a combina- 
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tion in restraint of trade, in violation of the 
Sherman Act. The court makes this clear 
by stating at page 229 of 183 F. Supp.: 


“There is one principal issue raised by 
the pleadings and that is whether the 
jobbers are independent business men as 
plaintiff maintains and therefore not a 
proper subject of unionization; if they are, 
then it follows that the defendants’ alleged 
activities in forcing them into the Union 
and into agreements to allocate their 
customers is an act in restraint of trade 
within the stricture of the antitrust laws, 
Allen Bradley Co. v. Local Union No, 3 
1944-1945 Trape CAsEs { 57,386], 325 U. S. 
7974 05, Sat, 1533, 1095 te, da, 19395 ant, 
however, these jobbers are a labor group 
as defendants contend, then their ac- 
tivities are protected by the Clayton and 
Norris-LaGuardia Acts and under Milk 
Wagon Drivers’ Union, etc. v. Lake Valley 
Farm Products [1940-1943 Trape Cases 
156:0701) 3lle.Un..Ss.91, 61S) Ct 122585 
et deG3 74 


and again at page 234: 


“But whether such agreement among the 
smokehouses, the Union and the jobbers 
was simply the usual closed shop labor 
agreement in order ‘to see that each of 
them (the Jobber) earns a living, and that 
not one guy gets it all * * * and that 
everyone gets an even break.’ as defend- 
ant argues, and conseauently lawful under 
the Milk Wagon Drivers Union decision, 
or whether it was really a conspiracy 
masquerading as a labor agreement in 
order to restrain competition between 
business men as in Allen Bradley Co. v. 
Local Union No. 3, supra, * * *, depends 
on whether the jobbers, although so-called 
independent business men, were really a 
labor group.” 


[Foreign Commerce] 


Defendant peddlers and the defendant 
Union’s employees in this case did not 


1 ithe SUS nC. 


“$17. Antitrust laws not applicable to labor 
organizations 

“The labor of a human being is not a com- 
modity or article of commerce. Nothing con- 
tained in the antitrust laws shall be construed 
to forbid the existence and operation of labor, 
agricultural, or horticultural organizations, in- 
stituted for the purpose of mutual help, and not 
having capital stock or conducted for profit, or 
to forbid or restrain individual members of 
such organizations from lawfully carrying out 
the legitimate objects thereof; nor shall such 
organizations, or the members thereof, be held 
or construed to be illegal combinations or con- 
spiracies in restraint of trade, under the anti- 
trust laws.’’ 
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compete with each other. Therefore, the 
peddlers are not a labor group and are not 
the proper subject of unionization. More- 
over, in this case the peddlers were taken 
into the defendant Union for the purpose 
of raising their income and enabling the 
Union, the peddlers and the processors to 
put together a combination to control the 
business of buying and selling waste grease 
in the Los Angeles area, thereby restraining 
foreign commerce in yellow grease in viola- 
tion of the Sherman Act. 


[Antitrust Exemption] 


Defendants contend that it is not possible 
to grant the relief sought by plaintiff be- 
cause of Section 6 of the Clayton Act [15 
U.S. C. A. §17]* and Section 4(b) of the 
Norris-La Guardia Act [29 U. S. C. A. 
§ 104(b) J’. 


[Labor Union Exemption] 


It has long been settled law that neither 
the Clayton Act nor the Norris-La Guardia 
Act permits labor unions to combine with 
other, non-labor groups for the purpose of 
monopolizing trade in violation of the Sher- 
man Act. Allen Bradley Co. v. Local Union 
No. 3 [1944-1945 Trane Cases f 57,386], 
325 U.S. 797, 65 S. Ct. 1533, 89 L. Ed. 1939 
(1945); Columbia River Packers Assn v. 
Hinton [1940-1943 Trape Cases 56,185], 
31S Us SH1435621S; Cle520:086 Waends750 
(1942). 


In Allen Bradley Co. v. Local Union No. 3, 
supra, the Electrical Workers Union and 
its members, prompted by the desire to get 
and hold jobs for themselves at good wages 
and under high working standards, com- 
bined with employers and manufacturers of 
electrical equipment to restrain competition 
in, and to monopolize the marketing of, 


= Title, 29 U.:S, C) A. 


“$104. Enumeration of specific acts not sub- 
ject to restraining orders or injunc- 
tions 

“No court of the United States shall have 

jurisdiction to issue any restraining order or 
temporary or permanent injunction in any case 
involving or growing out of any labor dispute 
to prohibit any person or persons participating 
or interested in such dispute (as these terms are 
herein defined) from doing, whether singly or 
in concert, any of the following acts: 

rr 5k 

‘““(b) Becoming or remaining a member of any 

labor organization or of any employer organ- 
ization, regardless of any such undertaking or 
pee as described in section 103 of this 
title;’’ 
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electrical equipment. The Supreme Court 
held that the Union’s activities constituted 
a violation of the Sherman Act, despite the 
provisions of the Clayton and Norris- 
La Guardia Acts. In this regard, the court 
made the following pertinent observations 
at pages 809 and 810 of 325 U.S 


“* * * Since union members can with- 
out violating the Sherman Act strike to 
enforce a union boycott of goods, it is 
said they may settle the strike by getting 
their employers to agree to refuse to buy 
the goods. Employers and the union did 
here make bargaining agreements in which 
the employers agreed not to buy goods 
manufactured by companies which did not 
employ the members of Local No. 3. We 
may assume that such an agreement 
standing alone would not have violated 
the Sherman Act. But it did not stand 
alone. It was but one element in a far 
larger program in which the contractors 
and manufacturers united with one another 
to monopolize all the business in New 
York City, to bar all other business men 
from that area, and to charge the public 
prices above a competitive level. * * * 
[When the umions participated with a 
combination of business men who had com- 
plete power to eliminate all competition 
among themselves and to prevent all com- 
petition from others, a situation was cre- 
ated not included within the exemption of 
the Clayton and Norris-La Guardia Acts. 
(Italics added.) 


“Tt must be remembered that the ex- 
emptions granted the unions were special 
exceptions to a general legislative plan. 
The primary objective of all the Anti-trust 
legislation has been to preserve business 
competition and to prescribe business mo- 
nopoly. It would be a surprising thing 
if Congress, in order to prevent a misap- 
plication of that legislation to labor un- 
ions, had bestowed upon such unions 
complete and unreviewable authority to 
aid business groups to frustrate its primary 
objective. For if business groups, by com- 
bining with labor unions, can fix prices and 
divide up markets, tt was little more 
than a futile gesture for Congress to pro- 
hibit price fixing by business groups them- 
selves. Seldom, if ever, has it been claimed 
before, that by permitting labor unions 
to carry on their own activities, Congress 
intended completely to abdicate its con- 
stitutional power to regulate interstate 
commerce and to empower interested 
business groups to shift our society from 
a competitive to a monopolistic economy. 
Finding no purpose of Congress to immunize 
labor unions who aid and abet manufac- 
turers and traders in violating the Sherman 
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Act, we hold that the district court correctly 
concluded that the respondents had violated 
the Act.” (Italics added.) 

Columbia River Packers Ass'n v. Hinton, 
[1940-1943 Trape Cases J 56,185], 315 U. S. 
143, 62 S. Ct. 520, 86 L. Ed. 750 (1942) is 
another instance where the Supreme Court 
held that injunctive relief was not barred 
by the Norris-La Guardia Act, when a 
violation of the Sherman Act was involved. 


In the instant case, Section 6 of the 
@layton Act-(15U. Sz C:AC78 17, supra) 
does not sanction the alliance of the peddler 
defendants and the defendant Union, be- 
cause such alliance was not formed for the 
purpose of “mutual help’, but rather for 
the purpose of enabling the peddlers, the 
Union and the processors together to obtain 
control of the waste grease trade in the 
Los Angeles area, with consequent restric- 
tions upon the free flow of yellow grease 
in foieign commerce. As stated in the 
Allen Bradley case, supra, Congress did not 
intend to permit violations of the Sherman 
Act to go unptinished merely because a 
labor union is one of the parties to the 
unlawful combination condemned by that 
Act. 


Nor does the Norris-La Guardia Act 
furnish refuge for the defendants. The 
strikes and picketing here involved are not 
“labor disputes” within the meaning of the 
Act: for these disputes grew out of the 
refusal of some of the processors to buy 
waste grease only from Union peddlers, 
and in no way related to the improvement 
of wages or working conditions of the Un- 
ion members. The instant case is clearly 
parallel to the Columbia Packers case, supra, 
in that the disputes centered about the proc- 
essors’ purchase of a commodity (waste 
grease), and in no wise related to the 
employer-employee relationship. Therefore, 
Section 4(b) of the Norris-La Guardia Act 
(29 U. S. C. A. §104(b), supra) does not 
prohibit the issuance of a decree which 
would terminate the membership of grease 
peddlers in defendant Union. 

Defendants assert that this court cannot 
frame a decree compelling defendant Union 
to oust its grease peddler members, be- 
cause such a decree would violate due proc- 
ess by abrogating the contract rights of 
those who are not parties to the within 
proceeding. 

Defendants’ argument runs thus: The 
defendant Union is affiliated with the In- 
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ternational Brotherhood of Teamsters, 
Chauffeurs and Warehousemen. Both the 
defendant Union and other unions affiliated 
with the Internatiomal Brotherhood, have 
peddler members. Since neither the Inter- 
national Brotherhood nor its other affiliated 
unions are parties to this action, a decree 
of this court ordering the ouster of grease 
peddlers from the defendant Union, would 
violate due process by abrogating the con- 
tracts between the absent unions and their 
peddler members. 


To state this argument is to refute it: 
for how can a decree ordering the defend- 
ant Union to expel its grease peddler mem- 
bers, possibly affect the contracts between 
other unions in the International Brother- 
hood and their peddler members? 


In support of their contention, defendants 
cite Consolidated Edison Co. v. N. L. R. B., 
305 Us S, 197, 59.S. Ct. 206) 832) Bds126 
(1938) and N. L. R. B. v. Sterling Electric 
Motors, 112 F. 2d 63 (9th Cir., 1940). In 
both of these cases the issue under con- 
sideration was whether the National Labor 
Relations Board had jurisdiction to enter 
orders affecting vital rights of union mem- 
bers without first giving the union notice 
or an opportunity to be heard. 


This issue is not pertinent in the instant 
case: for here, the decree terminating the 
peddlers’ membership in the Union would 
be rendered by a court of the United States 
and not by an administrative agency, such 
as the National Labor Relations Board. 
Furthermore, such a decree would be rend- 
ered only after having given the interested 
parties (Local Union 626, including its 
grease peddler members) a full hearing. 
Surely it cannot be seriously contended that 
the International Brotherhood and its other 
affiliated unions are “interested parties” to a 
decree which would terminate only the 
membership of grease peddlers in Local 
626, and would in nowise affect the mem- 
bership of other peddlers in Local 626, or 
of grease peddlers or any species of peddlers 
in any other union affiliated with the In- 
ternational Brotherhood. 


The mandatory injunction sought by 
plaintiff would embody a provision that 
the Union be ordered to terminate the 
membership of peddlers in said Union and 
he perpetually enjoined from accepting 
peddlers as members thereof, unless they 
lbecome bona fide employees. 
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Defendants argue that such a mandatory 
provision is too vague and broad because 
it would expel from defendant Union not 
only the 30 or 40 grease peddler members, 
but in addition all of the Union’s 500 or 
600 peddler members. 


The term “peddlers” as used throughout 
this action is defined by sub-paragraph 15, 
Paragraph IV of the complaint (page 3) as 
“persons who are self-employed entrepre- 
neurs engaged in the business of buying 
and selling restaurant grease for their 
own account from restaurants, hotels, and 
institutions, transporting said grease in 
trucks owned or operated by themselves 
to the plants of processors, and selling 
such restaurant grease to said processors.” 


Such a definition certainly excludes all 
peddler members of defendant Union who 
deal in any commodity other than waste 
restaurant grease. Therefore, a decree com- 
pelling defendant Union to oust peddlers 
from its ranks would not be too vague or 
too broad because it would not affect the 
membership of any but the grease peddlers, 
whose activities as Union members are 
stipulated to have contributed to the viola- 
tion of Section 1 of the Sherman Act. 


However, any remaining doubt as to 
which Union members would be reached by 
the mandatory injunction, would be quickly 
dispelled simply by inserting the adjective 
“grease” before the noun “peddlers” in the 
final form of the injunction. 


Defendants next argue that the proposed 
mandatory injunction is punitive because 
the expulsion of grease peddlers from de- 
fendant Union is not necessary in order to 
insure against possible future violations of 
the Sherman Act by defendants. 


In antitrust cases, it is the duty of the 
court to frame its decree so as to suppress 
the unlawful practices and to take such 
reasonable measures as will preclude their 
revival. United States v. Crescent Amuse- 
ment Co. [1944-1945 Trane Cases { 57,316], 
323 U.S. 173, 65'S) Ct. 254.89 L. Ed)160 
(1944); Ethyl Gasoline Corp. v. United States 
[1940-1943 Trapr Cases { 56,013], 309 U. S. 
436, 60 S. Ct. 618, 84 L. Ed, 852 (1940). 


Accordingly, in recent years the Supreme 
Court has, upon at least three occasions, 
approved antitrust decrees providing for 
dissolution or divestiture in order to put an 
end to combinations whose activities vio- 
lated the Sherman Act. International Boxing 
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Club v. United States [1959 Trave Cases 
G9: ZSPN S5S CRS 242) TOSS CEN 245s 
L. Ed. 2d 270 (1959); Schine. Theatres v. 
United States [1948-1949 Trane Cases 
7 62,245}, 334 U. S. 110, 68 S. Ct. 947, 92 
L. Ed. 1245 (1948); United States v. Crescent 
Amusement Co. {1944-1945 TrapE CASES 
(oF m16T, B23 * UP S973" 65° SV er 254" 89 
L. Ed. 160 (1944). 


In International Boxing Club v. United 
States, supra, the District Court found, as 
the Government had charged, that defend- 
ants had violated §§ 1 and 2 of the Sherman 
Act by conspiring to restrain interstate 
trade and commerce in, and by monopoliz- 
ing, the promotion, broadcasting and televising 
of world championship boxing contests. 
After further hearings on the nature and 
extent of the relief necessary to protect the 
public interest, the District Court entered a 
final judgment dissolving the international 
boxing clubs, directing the individual de- 
fendants to divest themselves of their stock 
in Madison Square Garden, and granting 
injunctive relief designed to open up the 
market in the business of promoting pro- 
fessional world championship boxing matches. 


The Supreme Court affirmed the judg- 
ment, holding that the relief granted was 
not beyond the allowable discretion of the 
District Court. 


In United States v. Crescent Anntsement 
Co., supra, the United States brought civil 
suit against nine affiliated companies operat- 
ing motion picture theaters throughout five 
States, and against eight major distributors 
of motion pictures, charging them with 
conspiracy to restrain interstate trade and 
commerce in motion picture films and to 
monopolize the exhibition of films in viola- 
tion of §§ 1 and 2 of the Sherman Act. The 
District Court found that certain of the 
defendants had violated the Act, and entered 
a decree which required, among other things, 
that the corporate exhibitors divest them- 
selves of ownership of stock or any other 
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interest in any other corporate defendant, 
and that certain corporate officers resign 
from their positions. The Supreme Court 
affirmed the divestiture and resignation 
provisions of the decree. 


In the instant case, the stipulated facts 
clearly show that before the grease peddlers 
joined the defendant Union, there was no 
suppression of competition among them 
and that only the support of the Union 
and the powerful weapons at its command 
enabled the peddlers and the Union together 
to destroy free competition in the purchase 
and sale of waste grease, and to drive 
several processors out of business. 


As long as this association of the peddlers 
and the Union continues, there is danger 
that their combined activities will be revived 
and that further suppression of competition 
in the yellow grease industry will result. 
To borrow the language of the Supreme 
Court in the Crescent Amusement Co. case, 
supra, “The proclivity in the past to use that 
affiliation for an unlawful and warrants 
effective assurance that no such opportunity 
will be available in the future.” 


Therefore, far from being punitive, a 
decree terminating the membership of the 
grease peddlers in defendant Union appears 
to be the most effective, if not the only, 
means of preventing a recurrence of defend- 
ants’ unlawful activities. 


The decree shall include a provision or- 
dering defendant Union to terminate the 
membership of its grease peddler members, 
and perpetually enjoining the Union from 
accepting grease peddlers as members un- 
less they become bona fide employees. It 
shall also enjoin the peddler defendants 
from holding membership in and participat- 
ing in the affairs of the Union, unless they 
become bona fide employees. 


Counsel for plaintiffs is directed to pre- 
pare, serve and lodge findings and judg- 
ment in accordance with local rule 7. 


[1 70,074] United States v. First National Bank and Trust Co. of Lexington, Security 
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answered by the government except as to the names and locations of those informers, if any, 
who would be used as witnesses by the government. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8225.260. 


For the plaintiff: E. Winslow Turner, Melvin Spaeth, Jay Greenfield, Department of 
Justice, Washington, D. C.; Jean L. Auxier, U. S. Attorney, Lexington, Ky. 


For the defendants: Stoll, Keenon & Park, and Harbison, Kessinger, Lisle & Bush, 


Lexington, Ky. 


Order 


Forp, J. [Jn full text]: On March 27, 
1961, Defendants propounded to Plaintiff 
interrogatories numbered 1 to 35, inclusive, 
and on April 3, 1961, Plaintiff filed objec- 
tions to interrogatories numbered 1, 2, 3, 6, 
TAC 2/2829, 30) Oly Soran Sos 

On April 10 1961, the Court heard argu- 


ments presented by counsel for the respec-. 


tive parties upon the objections of the 
Plaintiff and, upon consideration thereof, it 
is ordered that the objections to interroga- 
tories numbered 1, 2, 3, 6, 7, 9c and 32 
should be and are overruled in conformity 
with the rulings indicated by the Court at 
the hearing as shown by the transcript 
thereof herein filed. 


[Identity of Informers] 


In respect to the remaining interroga- 
tories to which objections are filed by 
Plaintiff, the parties have filed briefs in 
support of their respective positions which 
have been considered by the Court. Since 


the Government in this action is acting in 
its sovereign capacity and these remaining 
interrogatories call for the identity of in- 
formers who may have furnished the Gov- 
ernment certain information in respect to 
the charges asserted against the Defend- 
ants, I am of the opinion that the public 
interest demands that the confidence of 
those who have supplied such information 
to the Government investigators should be 
protected; and, except as to the names and 
locations of such informers, if any, who are 
to be used by the Plaintiff as witnesses in 
this proceeding, Plaintiff’s objections to in- 
terrogatories 27, 28, 29, 30, 34 and 35 should 
be and are sustained. Volume 4 Moore’s 
Federal Practice, § 26.25(6), page 1175; 
United States v. Kelsey-Hayes Wheel Co., 
et al. [1954 TrapvE CAsEs { 67,744], 15 F.R. D. 
461; United States v. Kohler Company [1948- 
1949 TrapDE CASEs § 62,461], 9 F. R. D. 289; 
United States v. Deere & Co, [1950-1951 
"GRADES, CASES 102,572, 9s Baul. Ds 525- 
United States v. Lorain Journal Co. [1950- 
1951 TrapE Cases { 62,597] 10 F. R. D. 487. 


[f 70,075] Libow v. Freeport Drug Shop, Inc. 
In the New York Supreme Court, Nassau County, Vol. 146. N. Y. L. J. No. 8, page 8. 


Dated July 13, 1961. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Enforcement—Temporary Injunction—Laches—Retailer Agreement to 
File Action.—In an action to enjoin defendant retailers from continuing their 13-year old 
practice of issuing trading stamps with sales of fair traded merchandise at fair trade prices, 
a trial court held that a temporary injunction was not justified but did not rule on the 
trading stamp issue. The plaintiffs had been guilty of laches because of the duration of 
the practice and had also failed to show either continued existence of valid fair trade 
contracts or damage caused by the challenged sales. Also, where suit was commenced 
as a result of an agreement between members of a retailer association, enforcement might 
be barred since agreements between retailers as to sales prices are specifically excluded 
from fair trade protection. 


See Fair Trade, Vol. 1, {| 3330.34, 3354.34, 3362.34, 
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Pirtont, J.: Plaintiffs move for a tempo- 
rary injunction to bar the defendants from 
issuing trading stamps to their customers 
on all fair trade merchandise sold in their 
store. The action upon which this motion 
is based is pursuant to section 369-b of the 
General Business Law. It must be ob- 
served at the very outset that the purpose 
of a temporary injunction is to preserve 
the status quo pending the trial, and a 
temporary injunction which gives to a liti- 
gant the same relief which may ultimately 
be granted after a trial is to be granted, if 
at all, very sparingly and only when urgent 
necessity is clearly shown. The burden of 
establishing the right to the drastic relief 
afforded by a temporary injunction rests 
upon the plaintiff (In De Candido v. Young 
Stars, Inc., 10 App. Div. 2d 922) the court 
stated as follows: “A temporary injunction 
should not be granted unless the plaintiff 
shows a clear legal right thereto, and, in 
addition, shows that he would be irrepa- 
rably damaged if an injunction were not 
granted before trial.” 


[Trading Stamps] 


Plaintiffs and defendants are all engaged 
in the retail drug business in Freeport, and 
all sell fair trade and nonfair trade mer- 
chandise. On June 14, 1948, defendants, in 
order to promote their business, began to 
issue trading stamps of the Sperry & Hut- 
chinson Company (S & H) on all their 
sales, and have since continued to do so. 
During all this time the plaintiffs too have 
been doing business in Freeport. Under 
defendants’ agreement with the Sperry & 
Hutchinson Company, each customér mak- 
ing a cash purchase at defendants’ store 
receives one S & H Green Stamp for 
every ten cents paid in cash. The customer 
collects the stamps until 1,200 have been 
acquired, and then they may present them 
either in person or to any one of the re- 
demption centers for merchandise. Defend- 
ants are charged with issuing trading stamps 
on the products of six manufacturers when 
selling these items at their fair trade price. 
This charge results from the shopping of 
Ruth Belluck on February 28 and April 
26, 1961. 

However, there is no factual showing by 
plaintiffs as to the present existence of 
valid fair trade contracts entered into by 
the six manufacturers listed in the com- 
plaint, which contracts plaintiffs seek to 
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enforce. As previously stated, plaintiffs are 
seeking to enjoin a practice adopted by 
defendants in June, 1948, thirteen years be- 
fore the commencement of this action. On 
this statement alone plaintiffs should be 
barred by their own laches. It is incredible 
that the defendants’ practice continued all 
this time without plaintiffs’ knowledge. This 
is enough to preclude a temporary injunc- 
tion (De Candido v. Young Stars, Inc., 10 
App. Div. 2d 922, 200 N. Y. S. 2d 695; 
Ramo v. Excel Pharmacy, Inc. [1959 Trave 
CASES {[ 69,354], 19 Misc. 2d 744, 186 N. Y. S. 
2d 548). Furthermore, plaintiffs have failed 
to make out a prima facie case, and without 
clearly establishing all the elements of a 
cause of action, plaintiffs are not entitled 
to a temporary injunction. Here, while 
plaintiffs seek to enjoin defendants from 
violating the fair trade contracts of “all 
manufacturers or distributors who have 
entered into and signed fair trade agree- 
ments, including the various manufacturers, 
wholesalers and distributors,” they have 
failed to offer any proof either that the 
contracts now exist or that they existed at 
the time of defendants’ alleged violations 
thereof (Klepak v. Eisenberg, 2d Dept., 264 
App. Div. 794, 35 N. Y. S. 2d 175; Elmar 
Pharmacy v. Axelrod {1955 Trape Cases 
7 68,146], N. Y. L. J., September 15, 1955, 
p. 11). In the Elmar Pharmacy case Mr. 
Justice Stoddard stated as follows: 


‘“k * * the papers are insufficient in 
that they plead certain manufacturers 
have entered contracts establishing mini- 
mum resale prices for their products, but 
the evidentiary material submitted does 
not establish that fact nor do they estab- 
lish as a fact that the defendants were 
notified of such price or that they were 
selling below such minimum prices * * *. 
Accordingly, in view of the foregoing 
and the fact that an early trial may be 
had, this motion for an injunction pend- 
ing trial will be denied.” 


Then too, a requirement of section 369-b 
of the General Business Law is that an 
action may be maintained thereunder only 
by “any person damaged thereby.” No- 
where is it shown factually in the moving 
papers in what way the plaintiffs have 
been or are being damaged. The most 
that has been said is that defendants have 
gained the patronage of some of plaintiffs’ 
customers. There is not even a showing 
that the good will of the manufacturer in 
his trade brand is adversely affected (see 
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U. S.v. General Motors Corp. 
retailers as to sale prices” (sec. 369-c, Gen- 
eral Business Law), whereas plaintiffs have 
stated that this proceeding is the result of 
an agreement between members of a trade 
association. In the light of the reasons 
stated above, and because an early trial is 
readily available, the application by plain- 
tiffs for this drastic remedy, temporary 
injunction, is denied. 


Bristol-Myers v. Picker [1950-1951 TRADE 
Cases 962,755], 302 N. Y. 61). Further- 
more, it is doubtful whether plaintiffs can 
maintain this action to enforce fair trade 
because there is a substantial question 
whether or not they are entitled to invoke 
the existence of section 369-b. It is specifi- 
cally stated that the statute “shall not apply 
to any * * * agreement * * * between 


[1 70,076] United States v. General Motors Corporation. 


In the United States District Court for the Southern District of New York. 61 Cr. 
356. Dated May 25, 1961. a 


Case No. 1605 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Department of Justice Enforcement and Procedure—Transfer of Criminal Case— 
Defendant’s Home Area—Federal Rules of Criminal Procedure——Regardless of whether 
Sec. 12 of the Clayton Act, 15 U. S. C. §22, was applicable, a defendant charged with 
monopolization in the field of locomotives was entitled under Rule 21(b) of the Federal 
Rules of Criminal Procedure to a transfer of a criminal case from New York to the home 
area of its locomotive division in Illinois where the criminal action could also have been 
brought. In support of its defense that its dominant position was thrust upon it, the 
defendant would require as witnesses its locomotive division officers, all of whom reside 
near Chicago, and various railroad officials. Demonstrative evidence now located in the 
Chicago area could not be produced before a New York jury without undue expense and 


inconvenience. Also, inconvenience to government witnesses would be slight. 
See Department of Justice Enforcement and Procedure, Vol. 2, § 8025.125. 


For the plaintiff: George D. Reycraft; Sanford M. Litvack and Arthur H. Kahn, of 
counsel, Antitrust Division, Department of Justice, Washington, D. C. 


For the defendant: Cravath, Swaine & Moore; Bruce Bromley, Aloysius L. Power, 
Allen F. Maulsby, and John W. Barnum, of counsel, New York, N. Y. 


SuGArMAN, D. J. [/n full text]: General 
Motors Corporation has been indicted in 
this district charged with a violation of the 
ShesmaniAct, LogWiesy Ga Secews2. 


[Transfer of Case] 


The indictment was filed on April 12, 
1961. The defendant now moves for an 
order: 

“(1) transferring this action to the United 
States District Court for the Northern 
District of Illinois, Eastern Division, at 
Chicago, Illinois, pursuant to Rule 21(b) 
of the Federal Rules of Criminal Pro- 
cedure, or, if the Court shall determine 
that it does not sufficiently appear from 
the face of the indictment that the offense 
charged was committed in that District 
and Division, 

(2) directing the United States of Amer- 
ica to furnish a bill of particulars of the 
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indictment in respect of the distriet or 
districts and division or divisions in which 
the United States of America claims that 
the offense charged was committed, with- 
out prejudice to the right of defendant to 
obtain additional particulars.” 


The second and alternative branch of the 
motion is withdrawn. The government on 
argument of the motion conceded that the 
alleged offense was committeed in more than 
one district and that the proposed trans- 
feree district is one of the districts in which 
the commission of the offense is charged. 


The government urges that the movant 
has failed to satisfy the requirement of 
showing that the interest of justice dictates 
the granting of the proposed transfer. In 
support of this conclusion, the government 
argues that: 
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“The liberal venue provision of the Clayton 
Act permits the Government to proceed 
against a corporation such as General 
Motors in virtually any District and Divi- 
sion in the United States without regard 
to the substantiality of the contacts with 
the forum, the location of the company’s 
main place of business, or the availability 
of witnesses and documents.” + 
It is at least doubtful whether the special 

venue provision relied upon does apply to 
criminal prosecutions.” 


However, it is of no moment which venue 
statute applies because Rule 21(b) applies in 
any event. 


As the government’s memorandum in op- 
position to the motion shows: 


“The purpose of the Rule was not to 
require trial of a criminal case in the 
‘best’ or ‘most convenient’ forum for the 
defendant, its purpose was to prevent 
the trial of a case in a jurisdiction selected 
by the Government without regard to the 
nature or the existence of any substantial 
relationship between the forum and the 
offense charged.” 


The offense charged in paragraphs 18 and 
19 of the indictment is: 


“18. For many years continuously up 
to and including the date of the return of 
this indictment, the defendant has mo- 
nopolized the aforesaid trade and com- 
merce in the manufacture and sale of 
railroad locomotives in the United States 
in violation of Section 2 of the Act of 
Congress of July 2, 1890, entitled ‘An Act 
to protect trade and commerce against 
unlawful restraints and monopolies,’ as 
amended (c. 647, 26 Stat. 209, 15 U.S. C. 
Sec. 2) commonly known as the Sherman 
Act. 

“19. General Motors has monopolized 
the above described trade and commerce 
by acquiring and maintaining power over 
price in the sale of railroad locomotives 
and the power to exclude its competitors 
from the railroad locomotive industry. 
General Motors has exercised its power 
over price and has excluded competitors 
from the railroad locomotive industry by 
its acts and conduct.” 


In amplification of the charge, the indict- 
ment alleges that for many years, through 
such acfivities as selling at a loss to stifle 
competition, price and production juggling, 
applying economic pressure on customers 


215 Ue Sea seee: 
2 United States v. National Maileable & Steel 


Casings Co., 6 F. 2d 40, 43 (D. C. Ohio 1924). 
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and suppliers, unlawful location of plants 
and facilities, unreasonable advertising ex- 
penditures and generally by becoming too 
“big” in the affected commerce, the defend- 
ant has run afoul of the antitrust laws. 


To sustain the jurisdiction and venue laid 
in this district, the indictment specifies nine 
acts in furtherance of the alleged monopoli- 
zation, these acts being meetings for formu- 
lation of policy in aid of the offense charged, 
or conduct implementing such policies. 


In support of the transfer, the defendant 
General Motors Corporation has demon- 
strated that virtually all of its means of 
refuting the charge made by the government 
are unavailable to it unless the motion is 
granted. On the other hand, the inconveni- 
ence to the prosecution will be practically nil. 


The manufacture and sale of locomotives 
by defendant is conducted by its Electro- 
Motive Division, with plant and offices at 
La Grange, Illinois, a suburb of Chicago. 
The defendant functions under a decen- 
tralized management plan. Its operations 
are carried out through separate divisions. 
Each division enjoys substantial autonomy 
under its General Manager. 


A basic issue in the case will be whether 
the defendant violated the antitrust laws in 
achieving its dominant position. It claims 
that the excellence of its product and its 
services accounts for its success in the field 
of manufacture and sale of locomotives. 


[Monopoly Thrust upon Defendant] 


Defendant apparently relies on the classic 
dictum of Judge L. Hand in United States 
v. Aluminum Co. of America:* 


“Tt does not follow because ‘Alcoa’ had 
such a monopoly, that it ‘monopolized’ 
the ingot market: it may not have 
achieved monopoly; monopoly may have 
been thrust upon it.” 


To show that its dominant position has 
been thrust upon it, defendant will under- 
take to expose to the triers of the facts the 
details of its operations ranging from cost 
accounting to engineering specifications. 

The testimony of the principal executives 
and other officials of the Electro-Motive 
Division will be required. All of them reside 
and have their offices in the Chicago area. 
The division’s normal business operations 


3 [1944-1945 TRADE CASES { 57,342], 148 F. 
2d 416, 429 (2d Cir. 1945). 
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cannot be carried on if these key men were 
absent from the Chicago area during the 
trial; the defendant’s case cannot be prop- 
erly presented without the expert knowledge 
and advice of these men being made avail- 
able to counsel throughout the trial. 


Hundreds of file drawers of records, both 
current and historical, will be required by 
defendant’s counsel. These documents are 
centralized in the Chicago area. It will be 
practically impossible to make them avail- 
able in this district because of sheer bulk 
and because they are indispensable to Electro- 
Motive Division’s day-to-day operations. 

Chicago is the center of the nation’s rail- 
road industry. It is most convenient for the 
railroad officials whom defendant will call to 
refute the criminal charge leveled against it. 


It is not unlikely that the jury will be 
given a physical view of the defendant’s 
plant at La Grange, its training school there 
and representative models of the Electro- 
Motive Division’s locomotives so that the 
jurors can evaluate the defense of product 
and service superiority. 


Obviously, these demonstrative exhibits 
cannot be made accessible to a New York 
jury without going to expense and incon- 
venience which would be absurd considering 
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the availability of an alternate, nearby proper 
forum. 
[Weighing the Factors| 

Weighing all the factors favoring transfer 
against the tenuous contact of the matter * 
with this district, the court entertains no 
doubt that the interest of justice mandates 
the requested transfer. 

The government has submitted a list of 
35 “potential” witnesses, 12 of whom reside 
in this district, 3 in Chicago, and 15 of the 
remaining witnesses reside closer to New 
York than to Chicago. 

The persons listed may not even be called 
and no hint is given of how vital to the 
prosecution their evidence will be. Little if 
any weight can be accorded their conveni- 
ence on this motion.’ 

Judge Cashin summarized the applicable 
law in United States v. Olen,’ as follows: 


“The Supreme Court has clearly taught, 
therefore, that any criminal statute should 
be construed, if possible, so as to lay the 
venue of a case at the home area of a 
defendant, at least so long as that home 
area has any connection with the wrong 
charged.” 


The first branch of the instant motion is 
granted; it is so ordered. 


[70,077] United States v. National Steel Corp., Stran-Steel Corp., Metallic Building 
Co., Brinkley B. Brown, Charles R. McDaniel, and Gilbert Leach. 


In the United States District Court for the Southern District of Texas, Houston 
Division. Civil Action No. 13,032. December 16, 1960. 


Case No. 1495 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Department of Justice Enforcement and Procedure—Production of Documents—Good 
Cause and Particularity of Designation—While good cause was shown for production of 
documents in the possession of corporate defendants relating to a challenged acquisition, 
production of documents under Rule 34 of the Federal Rules of Civil Procedure was 
denied on the ground that the designation of desired documents by categories such as 
“all memoranda”, “all correspondence”, and “all written studies or analyses”, lacked suffi- 
cient particularity. The fact that circuitousness would result through use of interrogatories 
under Rule 33 to identify the particular documents did not overcome the objection to 
the time consuming search that would otherwise be imposed upon the defendants. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.280. 


For the plaintiff: Allen A. Dobey and John C. Fricano, Attorneys, Department of 
Justice, Washington, D. C., and William B. Butler, United States Attorney, and Norman 
W. Black, Assistant United States Attorney, Houston, Texas. 

#“Locus of coming to agreement is not the 


gist of the offenses proscribed.’’ United States 
v. Nat. City Lines, 334 U. S. 573, 593, n. 40. 


| 70,077 


° Goodman v. Southern Ry. Co., 99 F. Supp. 
852, 854 (D. C. N. Y. 1951). 
° 183 F, Supp. 212, 217 (S. D. N. Y. 1960). 
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U.S. v. National Steel Corp. 


For the defendants: Baker, Botto, Andrews & Shepherd (Denman Moody and C. 
Brien Dillon), Houston, Tex., and Thorp, Reed & Armstrong (William C. O’Neill), Pitts- 
burgh, Pennsylvania, for National Steel Corp., Stran-Steel Corp., and Metallic Building 
Cor Fulbright, Crooker, Freeman, Rates & Jaworski (B. J. Bradshaw) Houston, Tex., 
for Brinkley B. Brown, Charles R. McDaniel and Gilbert Leach. 


INGRAHAM, D. J. [Jn full text]: Plaintiff, 
United States of America, brings an action 
under 15 U. S. C. A. Sec. 18 (Section 7, 
Clayton Act), against National Steel Cor- 
poration (“National”), Stran-Steel Corpo- 
ration (“Stran-Steel’’), Metallic Building 
Company (“Metallic”), and three individuals. 
The alleged violation grew out of the pur- 
chase of control of Metallic by Stran-Steel. 
Plaintiff, pursuant to Fed. Rule Civ. Proc. 
34, moves the court for an order requiring 
corporate defendants to produce and to per- 
mit plaintiff to inspect and copy certain 
documents in defendants’ possession. The 
relevant portion of Fed. Rule Civ. Proc. 34 
reads: 


“Upon motion of any party showing 
good cause therefor the court in 
which an action is pending may (1) order 
any party to produce and permit the in- 
spection and copying or photographing, 
by or on behalf of the moving party, of 
any designated documents . . . not privi- 
leged, which constitute or contain evi- 
dence relating to any of the matters within 
the scope of the examination permitted 
by Rule 26(b), and which are in his pos- 
session, custody, or control . 2? -(Bam- 
phasis supplied). 


Corporate defendants oppose this motion 
on these grounds: (1) plaintiff has failed to 
show the “good cause” required by Rule 
34; and (2) plaintiff has failed to satisfy 
the requirement of Rule 34 that the docu- 
ments sought must be specifically desig- 
nated. Defendants’ objection on the ground 
of inadequate designation of documents re- 
quires a fuller exposition. Defendants argue 
that plaintiff has enumerated in very broad, 
catch-all language thirty-one all-inclusive 
categories of documents. Corporate defend- 
ants point out that in twenty-five of the 
thirty-one categories “all” of the documents 
in the general areas are demanded, and in 
the remaining six categories “each” or “any” 
of such documents are demanded. Defend- 
ants cite a line of decisions under Rule 34 
allegedly rejecting similar attempts to use 
such generalized language. Defendants would 
have the court adopt the standard of desig- 
nation required by Judge Woolsey in United 
States v. American Optical Co., 2 F. R. D. 
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534 (S. D. N. Y. 1942). The court stated 
in 2 F. R. D. at page 536: 


“T hold that such designation in a mo- 
tion under Rule 34 must be sufficiently 
precise in respect of each document or 
item of evidence sought to enable the 
defendant to go to his files and, without 
difficulty, to pick the document or other 
item requested out and to turn to the 


,>” 


plaintiff saying ‘Here it is’. 
[Good Cause] 


Plaintiff claims it has shown “good cause” 
in that all the documents sought will serve 
to aid in the preparation of its case, for 
they contain material relevant to the sub- 
ject matter of the action. In the language 
of this court in Gulf Construction Co. v. 
St. Joe Paper Company, 24 F. R. D. 411, 
414 (S. D. Tex. 1959), plaintiff is arguing 
that production of these documents will 
necessarily serve “to narrow and clarify the 
basic issues, claims, and contentions between 
the parties”. Relevancy is thought present 
in that the documents sought should con- 
tribute to showing the probable effect on 
competition in prefabricated metal build- 
ings resulting from the acquisition of a 
controlling interest in Metallic by Stran- 
Steel. As for designation plaintiff says 
identification by categories, defined with 
reasonable particularity, is sufficient. A rea- 
sonable man would know what documents 
plaintiff seeks. Plaintiff urges rejection of 
the standard of Judge Woolsey, recited 
supra, 

Fed. Rule Civ. Proc. 34(1) requires a 
showing of “good cause” before discovery 
under its provisions will be granted. Never- 
theless, Rule 34 is an integral part of the 
comprehensive discovery scheme of the Fed- 
eral Rules of Civil Procedure. Therefore, 
a liberal construction is preferable. 2 Bar- 
ron & Holtzoff, Federal Practice and Proce- 
dure, Sec. 793 (1950). The determination 
of what constitutes “good cause” rests largely 
in the discretion of the court. 4 Moore’s 
Federal Practice, Sec. 34.08 (2d Ed. 1950). 
What constitutes “good cause” is decided 
on the facts of each individual case, for 
precedents help little in this area. As was 
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indicated at length in the opinion of this 
court concerning plant inspection, dated 
October 25, 1960, considerations of prac- 
tical convenience are of major importance. 
An excellent definition of “good cause” is 
found in United States v. Five Cases, 13 Fed. 
Rules Serv. 34,411, Case 1, 9 F. R. D. 81, 
83 (D. Conn. 1949), recited at page five of 
my opinion referred to, supra. 


[Competition with Acquired Company] 


In the opinion of the court plaintiff has 
shown the requisite “good cause’. The 
documents sought are concerned with the 
nature and extent of the competition be- 
tween Stran-Steel and Metallic in the pro- 
duction and sale of prefabricated metal 
buildings. They are relevant in answering 
the crucial question whether the effect of 
this acquisition may be substantially to 
lessen competition or tend to create a mo- 
nopoly in a line of commerce in a section 
of the country. Production of these rele- 
vant documents will aid plaintiff’s trial prep- 
aration. Granting the motion will narrow 
the dispute and clarify basic issues. In 
short, resolution of the “good cause” issue 
may be made on the same rationale as in 
my opinion cited, supra. 

The question of whether plaintiff has 
sufficiently designated these documents is 
more difficult. Recitation of three of the 
thirty-one categories or items sought will 
serve to illustrate plaintiff’s general manner 
of designation: 


“1. All memoranda written by National’s 
officers, agents, or employees during the 
period January 1, 1955 to date which re- 
fer to the existence of competition be- 
tween Metallic and Stran-Steel in the sale 
of metal buildings. 

“5. All correspondence passing between 
National and Metallic during the period 
January 1, 1955, to date which refers to 
the existence of competition between Me- 
tallic dealers and Stran-Steel dealers in 
the sale of metal buildings. 


“6, All written studies or analyses of the 
competition between Metallic and Stran- 
Steel in the sale of metal buildings made 
or prepared by any officer, agent, or em- 
ployee of National during the period Jan- 
uary 1, 1955 to date.’’ (Emphasis supplied). 


1A number of cases follow the approach of 
United States v. United States Alkali Export 
Ass’n. The following decisions discussed that 
view very thoroughly: Connecticut Mutual 
Life Ins. Co, v. Shields, 17 F. R. D. 273, 276 
(S. D. N. Y. 1955); United Mercantile Agencies 
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The emphasized portions of these categories 
fairly represent a formula repeated by plain- 
tiff throughout the list of thirty-one such 
items. As noted, supra, this mode of desig- 
nation or formula is denounced by defend- 
ants as of “dragnet character”. 


The particularity or preciseness of desig- 
nation required by Rule 34 depends on the 
circumstances of each case. No magic for- 
mula is available and the question is a 
practical one of attaining the possible in 
each instance. “The goal is that the de- 
scription be sufficient to apprise a man of 
ordinary intelligence which documents are 
required . . 2. 2 Barron & Holtzoff, Fed- 
eral Practice and Procedure, Sec. 799 (1950). 
The cases are not in agreement on the req- 
uisite specificity of designation. Indeed, 
this is the most controverted, uncertain 
area within Rule 34, 


Professor Moore discerns two lines of 
authority. 4 Moore’s Federal Practice, Sec. 
34.07 (2d Ed. 1950). Judge Woolsey’s opin- 
ion in United States v. American Optical 
Co., supra, represents one viewpoint. This 
view requires movant to specify the par- 
ticular documents desired. The more liberal 
approach declares adequate designation of 
documents by categories, as long as the 
categories are not overly broad. The less 
Stringent school of opinion is concerned 
only with whether a reasonable man would 
know what documents are called for. This 
more liberal approach is best enunciated in 
United States v. United States Alkali Export 
Ass'n [1946-1947 Trave Cases § 57,508], 7 
BR, D. 3256.08. DN. ¥1946) 45 judse 
Woolsey’s view is rejected on the ground 
that it encourages circuitousness of proce- 
dure; it is thought that resort to other 
discovery procedure to identify particular 
documents before proceeding under Rule 34 
is obviated by the liberal view. 


A careful examination of plaintiff’s cate- 
gories of documents indicates compliance 
by plaintiff with the more liberal standards 
mentioned by Professor Moore. A reason- 
able man would perhaps know what docu- 
ments, are called for by these extremely 
broad categories. Obviously, plaintiff’s cate- 
gories, referring as they do to “all memo- 
randa”, “all correspondence”, and “all written 


v. Silber Fleet M. Express, 1 F. R. D. 709, 712 
(W. D. Ky. 1941); Hawaiian Airlines v. Trans 
Pacific Airlines [1948-1949 TRADE CASES 
62,507], 8 F. R. D. 449 (D, Hawaii 1946): and 
United States v. United Shoe Machinery Corp., 
76 Fed. Supp. 315 (D. Mass. 1948). 
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studies”, do not meet the more rigorous 
designation standard of Judge Woolsey in 
the American Optical Co. case, supra. The 
required list of documents, named and dated, 
deemed necessary under the stringent view 
is not here found. 


[Conflicting Schools of Thought} 


The court is led by necessity to a choice 
between the two schools of thought on this 
problem. The results which often flow 
from a denial of plaintiff’s motion in these 
circumstances are fairly predictable. They 
are chronicled in the cases on designation. 
A plaintiff so thwarted makes use frequently 
of interrogatories to require the other party 
to furnish a list of documents within the 
description contained in Rule 34, and upon 
being furnished such a list then moves for 
production of some under Rule 34. In other 
words, the rule of American Optical Co., 
supra, requires resort to Rule 33 proce- 
dures before use of Rule 34.27 However this 
may be, the court chooses to follow the rule 
of American Optical Co. The alleged cir- 
cuitousness engendered by this choice is 
disposed of succinctly in Hillside Amuse- 
ment Co. v. Warner Bros. Pictures, Inc., 8 
Fed. Rules Serv. 34.41, Case 5 (S. D. N. Y. 
1944), at page 655, thusly: 


“T suppose that in many instances a 
party would prefer to respond to such 
generalized demands rather than to be 
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subjected to a preliminary examination 
by oral deposition or written interrogatories 
as to the existence and description of the 
desired documents. But such a choice of 
convenience 1s not for the court to make.” ? 
(Emphasis supplied). 


The strict view of Woolsey, J., seems 
preferable in that indiscriminate, loose re- 
quest for documents, inflicting time-con- 
suming searching on defendants, is thereby 
eliminated. Relevant, particularized docu- 
ments can be obtained via Rule 34 after 
their identity is gleaned through other avail- 
able modes of discovery. The dragnet-like 
nature of plaintiff’s requests does not make 
for orderly litigation. Hillside Amusement 
Co. clearly supports my conclusion. While 
involving somewhat broader requests for 
documents, my rationale was employed in 
Vendola Corp. v. Hershey Chocolate Corp., 
3 Fed. Rules Serv. 34.11 (S. D. N. Y. 1940), 
and Kurt M. Jachmann Co. v. Marine Office 
of America, 20 Fed. Rules Serv. 34.11 
(S. D. N. Y. 1955). Similar requests or de- 
mands for “all or any” of a designated category 
have been frequently rejected.‘ 


It follows that plaintiff’s motion for pro- 
duction of documents will be denied for 
plaintiff’s failure to satisfy the requirement 
of Rule 34 that the documents sought must 
be “designated”. The clerk will notify 
counsel to draft and submit appropriate 
order. 


[f 70,078] Westlab Inc. v. Freedomland, Inc., Local 3, International Brotherhood 
of Electrical Workers, and Sound Systems, Inc. 


In the United States District Court for the Southern District of New York. 60 Civil 


1652. Dated July 5, 1961. 


Sherman, Clayton, and Norris-LaGuardia Acts 


Labor Unions—Pressure Against Customers—Threat to Withhold Employees.— 
Charges that a labor union entered into a combination or conspiracy with an amusement 
park to “boycott” plaintiff, a sound equipment supplier, threatening not to permit its mem- 
bers to work for the park unless the latter cancelled its contract to purchase equipment 
from the plaintiff (who did not employ members of the union) and purchased the equip- 
ment from another company, adequately stated a violation of the antitrust laws for which 
the union would be held liable if proved. The complaint charged unlawful restraints on 


and inter-office communications prepared in 


2Tt is on this ground that some cases are 
connection with . .’; United States v. Schine 


particularly critical of the American Optical 


Co. line of authorities, e. g., United States v. 
United States Alkali Export Ass’n, supra, and 
United States v. United Shoe Machinery Corp., 
supra, footnote one. 

3Cf. United States v. United States Alkalt 
Export Ass’n, supra. 

4 Hillside Amusement Co. v. Warner Bros. 
Pictures, Inc., supra, ‘‘all memoranda, surveys 
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Chain Theatres, Inc., 5 Fed. Rules Serv. 34.11, 
Case 4 (W. D. N. Y. 1942), ‘All interoffice 
memoranda, correspondence, and other written 
communications . . .’’; and Thomas French 
& Sons, Ltd. v. Carleton Venetian Blind Co., 
30 Fed. Supp. 903 (1939), all categories prefaced 
with ‘‘any and all.’’ 
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trade, an effect on competition or prices, and public injury by depriving purchasers of 
the advantages of free competition, and actions which were outside the scope of those 
union activities which are exempt from liability by Sec. 6 of the Clayton Act or the 


Norris-LaGuardia Act. 


See Combinations and Conspiracies, Vol. 1, { 2005.533, 2005.605, 2101.063, 2111.102. 
For the plaintiff: Borden & Ball, Arnold M. Patent, of counsel, New York, N. Y. 


For the defendants: Harold Stern for Local No. 3; Harold Stern, and Norman 
Rothfeld, of counsel, New York, New York; M. Carl Levine, Morgulas & Foreman for 


Sound Systems, Inc., New York, N. Y. 


[Nature of Proceedings] 


Lever, D. J.: [In full text] The defendant 
Local 3, International Brotherhood of Elec- 
trical Workers (hereinafter “Local 3”), 
moves, pursuant to Rule 12(b) of the Fed- 
eral Rules of Civil Procedure, to dismiss 
the instant complaint on the grounds that 
this court lacks jurisdiction of the subject 
matter of the action and that the complaint 
fails to state a claim upon which relief 
can be granted. 


Defendant Sound Systems, Inc. also 
moves to dismiss the complaint on the 
same grounds asserted by Local 3. 


[“Boycott’ of Plaintiff] 


This is an action to recover treble damages 
under Section 15 of Title 15, USCA. In its 
amended complaint, plaintiff alleges that on 
or about December 11, 1959, defendant Free- 
domland, Inc. entered into a contract with 
plaintiff whereby plaintiff would design, engi- 
neer and supply all sound equipment for a 
recreation park to be constructed by said de- 
fendant; that between December 11, 1959 and 
January 12, 1960, Local 3 advised Freedom- 
land that its members would not perform any 
work at Freedomland’s recreation park if 
plaintiff were permitted to supply material for 
this project, since plaintiff did not employ 
members of Local 3; that defendants Free- 
domland, Local 3 and Sound Systems, Inc. 
unlawfully conspired and agreed in restraint 
of trade in interstate commerce to preclude 
plaintiff from supplying material for said rec- 
reation park and to cause Freedomland to 
boycott the plaintiff; that on or about January 
12, 1960, pursuant to this conspiracy, Free- 
domland terminated its contract with plaintiff ; 
that Local 3 and Sound Systems, having 
knowledgé of Freedomland’s contract with 
plaintiff, wrongfully induced Freedomland 
on January 12, 1960 to break its contract 
with plaintiff and to substitute therefor a 
contract with Sound Systems under which 
Sound Systems agreed to employ members 
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of Local 3; that all these acts had the effect 
of restraining trade in interstate commerce; 
that as a direct result of the acts of Local 


°3 and Sound Systems, Freedomland broke 


its contract with plaintiff; that before said 
breach plaintiff duly performed all the con- 
ditions of said contract; and that plaintiff 
was damaged by said breach in the sum 
of $50,000. Plaintiff seeks judgment against 
the three defendants for treble damages in 
the amount of $150,000. 


[Union Exemptions] 


Local 3 contends that Westlab’s com- 
plaint as against Local 3 must be dismissed 
because: (1) the anti-trust laws cannot 
properly be invoked in this case against 
Local 3, a labor union, for its alleged con- 
spiracy with the other defendants; (2) this 
court lacks jurisdiction over the subject 
matter because no facts are alleged which, 
if proved, would establish that the alleged 
conspiracy had the effect of restraining in- 
terstate commerce; (3) the anti-trust laws 
do not reach any acts by Local 3, a labor 
union, no facts having been alleged which, 
if proved, would establish that competition 
or prices were affected or were intended to be 
affected by such acts; and (4) the anti- 
trust laws do not affect any acts by Local 3, 
a labor union, there being no allegation of 
facts which, if proved, would establish that 
public injury resulted from such acts. 


In summary, the amended complaint al- 
leges that Westlab had contracted with 
Freedomland to design, engineer and supply 
certain sound equipment for a recreation 
park being constructed by Freedomland. 
Freedomland, Local 3 (whose members 
were employed on other work at Free- 
domland’s property), and Sound Sys- 
tems, Inc. (a competitor of Westlab) are 
said to have conspired to preclude Westlab 
from supplying materials for Freedomland 
and to cause Freedomland to boycott plain- 
tiff. As a result, Freedomland terminated 
Westlab’s contract and entered instead into 
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a similar contract with Sound Systems. 
Plaintiff charges that this conspiracy, 
agreement, boycott, etc., was in restraint 
of interstate commerce and constituted an 
attempt to control the market to the detri- 
ment of purchasers and consumers in inter- 
state commerce and restricted the free 
flow of material, etc., in interstate com- 
merce. 


Notwithstanding defendant Local 3’s con- 
tentions, it appears that the complaint 
does allege a restraint of trade in interstate 
commerce; an effect on competition or 
prices, “an attempt to control the market 
to the detriment of consumers * * *,” and 
resultant public injury “to deprive pur- 
chasers and consumers of the advantage 
of free competition in interstate commerce.” 


[Discussion of Labor Exemption] 


The exemption afforded labor organiza- 
tions from the federal anti-trust laws is 
contained in 15 USCA § 17, which provides: 


“The labor of a human being is not 
a commodity or article of commerce. 
Nothing contained in the antitrust laws 
shall be construed to forbid the existence 
and operation of labor, agricultural, or 
horticultural organizations, instituted for 
the purposes of mutual help, and not 
having capital stock or conducted for 
profit, or to forbid or restrain individual 
members of such organizations from law- 
fully carrying out the legitimate objects 
thereof; nor shall such organizations, or 
the members thereof, be held or construed 
to be illegal combinations or conspiracies 
in restraint of trade, under the antitrust 
laws.” 


Thus, labor unions and their members 
are insulated from charged violations of 
the anti-trust laws predicated on the organi- 
zation’s pursuits of legitimate objects. United 
States v. Employing Lathers Ass'n [1954 
Trabe Cases { 67,756], 7 Cir., 1954, 212 F. 2d 
726, 730. In that case, the Court of Appeals 
observed: 


«x * * The rule for its application 
was succinctly stated in Duplex Printing 
Co. v. Deering, 254 U.S. 443, 469, 41 
Sse Ct 1201 77,65: Ld. 349) wherein 
the court said: ‘The section assumes the 
normal objects of a labor organization 
to be legitimate, and declares that noth- 
ing in the anti-trust laws shall be con- 
strued to forbid the existence and operation 
of such organizations or to forbid their 
members from Jawfully carrying out their 
legitimate objects; and that such an or- 
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ganization shall not be held in itself— 
merely because of its existence and opera- 
tion—to be an illegal combination or 
conspiracy in restraint of trade. But there 
is nothing in the section to exempt such 
an organization or its members from 
accountability where it or they depart 
from its normal and legitimate objects 
and engage in an actual combination 
or conspiracy in restraint of trade. And 
by no fair or permissible construction 
can it be taken as authorizing any activity 
otherwise unlawful, or enabling a nor- 
mally lawful organization to become a 
cloak for an illegal combination or con- 
Spiracy in restraint of trade as defined 
by the anti-trust laws.’ See United States 
o Carros20,-Dac,, 37 B.-Supp. 191 as- 
firmed United States v. International Hod 
Carriers, Etc., 313 U. S. 539, 61 S. Ct. 839, 
85 L. Ed. 1508; Leader v. Apex Hosiery 
Co., 3 Cir., 108 F. 2d 71, affirmed [1940- 
1943 TRADE Cases { 56,039], 310 U. S. 469, 
60 S. Ct. 982, 84 L. Ed. 1311.” 


Again, in Adams Dairy Company v. St. 


Lous Dairy Company [1958 Trape Cases 


J 69,158], 8 Cir., 1958, 260 F. 2d 46, 54-55, 
Circuit Judge Matthes wrote: 


“Unions, however, do not enjoy a 
blanket immunity to liability under the 
antitrust laws. As stated, if the evidence 
discloses that a labor organization has 
acted in conjunction with other busi- 
ness groups for the purpose of securing 
ends prohibited by the Sherman Act, 
and was not primarily motivated by 
labor goals, the union may be liable to 
private parties, or injunctions may be 
issued. The union’s liability ultimately 
depends on the facts * * *,” 


In an analogous setting, United States 


v. Fish Smokers Trade Council, Inc. [1960 


TRADE. CASES 1109,/00). ee cee). Ni Ye 
1960, 183 F. Supp. 227, 236, Chief Judge 
Ryan of this court stated: 


“The Clayton and Norris-LaGuardia 
Acts, raised as a shield by defendants 
for their otherwise unlawful activities, 
cannot avail them here. By their very 
language, these Acts are limited to the 
pursuit of legitimate objects of labor 
and labor disputes affecting the employer- 
employee relationship for the purpose of 
mutual help, which language encompasses 
neither disputes over the sales of com- 
modities nor employer help in controlling 
market and price. Columbia River Packers 
Ass'n v. Hinton [1940-1943 Trade CASES 
TSG Soe Od De S. 143 OL sty Ota O20, 
86 L. Ed. 750; Allen Bradley Co. v. Local 
Union No. 3, supra [1944-1945 TRaApE CASES 
157,386], [1945, 325 U. S. 797].” 
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In United States v. Employing Plasterers 
Ass'n [1954 Trape Cases { 67,692], 1954, 
347 U. S. 186, 189, Mr. Justice Black de- 
clared that “wholly local business restraints 
can produce the effects condemned by the 
Sherman Act is no longer open to question. 
See, e.g., United States v. Women’s Sports- 
wear Assn. [1948-1949 Trave Cases { 62,390], 
336 U. S. 460, 464.” See also United States 
v. Employing Lathers Ass'n [1954 TRADE 
Cases { 67,693], 1954, 347 U. S. 198. 


The above cases and others have sus- 
tained similar complaints in anti-trust cases 
involving labor organizations. See Bedford 
Cut Stone Company v. Journcyinen Stone 
Cutters’ Association, 1927, 274 U. S. 37; 
Buyer v. Guillan, 2 Cir., 1921, 271 Fed. 65; 
Iruing v. Neal, D.C. S. D. N. Y., 1913, 209 
Fed. 471. See also United States v. Lumber 
Institute, D, C. W. D. Pa., 1940, 35 F. Supp. 
191; Decorative Stone Co. v. Building Trades 
Couric, DCS. DNA WY sl 927,- 18 ee a2 
333,2 atniameds, Zein: LO28= 25 .heeeda420; 
cert. denied, 1928, 277 U. S. 594. 


[Sufficiency of Complaint] 


The thrust of Local No. 3’s argument 
is based more pertinently on plaintiff’s al- 
leged inability to prove facts constituting 
a cause of action rather than to the state- 
ment of the claim itself. Such evidentiary 
considerations are not brought into play 
by the present motion to dismiss. 


The policy of the courts of this circuit 
regarding pleadings has been admittedly 
most liberal. See, e.g., Nagler v. Admiral 
Corp. [1957 TrapdE Cases {[ 68,839], 2 Cir., 
1957, 248 F. 2d 319; Dioguardi v. Durning, 
2 Cir., 1944, 139 F.2d 774, In the Dio- 
guardi case, supra, 139 F. 2d at 775, Circuit 
Judge Clark wrote: 


“* * * Under the new rules of civil 
procedure, there is no pleading require- 
ment of stating ‘facts sufficient to constitute 
a cause of action,’ but only that there 
be ‘a short and plain statement of the 
claim showing that the pleader is en- 
titled to relief,’ Federal Rules of Civil 
Procedure, rule 8(a), :28.U.S. CxA. fol- 
lowing section 723c; and the motion for 
dismissal under Rule 12(b) is for failure 
to state ‘a claim upon which relief can 
be granted.’ ” 


Judge Clark, again speaking for the court 
in Nagler v. Admiral Corp., supra, rejected 


Court Decisions 
Westlab Inc. v. Freedomland, Inc. 


Number 189—150 
84-61 


the doctrine that an antitrust complaint 
must “ ‘state a cause of action instead of 
merely stating a claim.” Referring to de- 
mands that the pleadings set forth specific 
instances of the defendants’ alleged wrong- 
doing, he noted: 


“*« * * [Sluch pleading of the evidence 
is surely not required and is on the whole 
undesirable. It is a matter for the dis- 
covery process, not for allegations of 
detail in the complaint. The complaint 
should not be burdened with possibly 
hundreds of specific instances; and if it 
were, it would be comparatively mean- 
 ingless at trial where the parties could 
adduce further pertinent evidence if dis- 
covered, They can hardly know all their 
evidence, down to the last detail, long in 
advance of trial.” 248 F. 2d at 326. 


The initial determination must be made 
on the facts by the trial court. The ulti- 
mate facts may be sufficient or insufficient 
to place liability on Local 3. Nevertheless, 
this court cannot, at this juncture, state that 
there is an unquestioned lack of liability 
on the face of the amended complaint. 

The plaintiff appears to have “set forth 
a prima facie case which, if proved, will 
force the defendants to their proof in re- 
buttal.” Nagler v. Admiral Corp. [1957 
TRADE CASES {[ 68,839], supra, 248 F. 2d at 326. 


[Ruling] 


Local 3’s motion must, 


denied. 


therefore, be 


[Claim of Co-Defendant] 


Defendant Sound Systems makes the 
same motion presented by Local 3 and in 
effect joins in the arguments advanced by 
the latter. Sound Systems contends that 
the same reasons asserted by Local 3 
likewise require the granting of Sound 
Systems’ own motion to dismiss the instant 
complaint. 


At the outset, Sound Systems is not en- 
titled to whatever statutory exemption privi- 
leges may be invoked by Local 3. Moreover, 
liability against Sound Systems may be 
predicated, at least as I read the amended 
complaint, upon its alleged inducement of 
Freedomland to terminate its contract with 
Westlab. 


[Ruling] 


Accordingly, the motion of Sound Sys- 
tems is also denied. So ordered. 
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‘ [70,079] Stephen Amusements, Inc. v. Paramount Film Distributing Corpo- 
ration et al. 


In the United States District Court for the Southern District of New York. 60 Civ. 
1887. Dated July 12, 1961. 


Clayton Act 


‘ Private Enforcement and Procedure—Burdensomeness of Interrogatories—Compila- 
tion of Data.—Seventy-eight interrogatories propounded by a plaintiff were burdensome 
and oppressive in that they were too broad in scope and as to period of time. They were 
also indefinite in form, unreasonable in number, and called for the compilation of vast 
amounts of material (some of which appears irrelevant). Also, the proper and the im- 
proper were so commingled in the interrogatories as to impose a wholly unreasonable 
burden upon the court in sorting out that which would be proper. Accordingly, they were 


denied in their entirety, with leave to submit new ones. 
See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiff: Harry M. Pimstein, New York, N, Y. 
For the defendant: Stanley Godofsky, New York, N. Y. 


MacMauon, D. J. [In full text]: These 
are objections to interrogatories propounded 
by plaintiff in this treble damage action un- 
der the antitrust laws. In all, plaintiff has 
propounded 78 interrogatories, some of which 
have more than 15 subdivisions. 


The interrogatories are burdensome and 
oppressive and too broad both in scope 
and as to period of time covered. They 
are also indefinite in form, unreasonable in 
number, and call for the compilation of vast 
amounts of material, some of which strikes 
the court as irrelevant and unnecessary. 
They also seek opinions, contentions and 
conclusions. Moreover, the proper and the 
improper are so co-mingled in the inter- 
rogatories that they impose a wholly un- 
reasonable burden on the court to sort out 
that which is proper. 

Accordingly, defendants’ objections to the 
interrogatories in their entirety are sus- 


tained, and the cross-motion by the plaintiff 
to strike the answer of the defendant Re- 
public Pictures Corporation and for default 
judgment is denied. 


[Amended Interrogatories] 


The plaintiff may serve a reasonable num- 
ber of amended interrogatories, in all re- 
spects complying with this memorandum, 
within twenty (20) days. The court directs 
the attention of the parties to the new 
General Rules of the United States District 
Courts for the Southern and Eastern Dis- 
tricts of New York, effective February 1, 
1961, particularly Rule 9(e). 


The parties are advised that this case will 
be reached for trial early in October, 1961, 
and counsel are directed to arrange for a 
pretrial conference with the court, at a 
mutually convenient date, during the last 
week in July, 1961. So ordered. 


[f 70,080] Harold J. Silver, d.b.a. Municipal Securities Company and Municipal 
Securities Company, Inc. v. New York Stock Exchange. 


In the United States District Court for the Southern District of New York. Civil 


144-394. Dated July 14, 1961. 


Clayton Act 


Private Enforcement and Procedure—Partial Summary Judgment as to Liability— 
Interim Attorney’s Fees.—Even though a partial summary judgment had been rendered in 
favor of a plaintiff on the issue of liability, an “interim” award of attorney’s fees under 
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Sec. 4 of the Clayton Act was refused; the court stated that such fees should be deter- 
mined at the conclusion of the case and not on a piecemeal basis. 


See Private Enforcement and Procedure, Vol. 2, f 9011.725. 
For the plaintiffs: Dickstein, Shapiro & Galligan, New York, N. Y. 


For the defendant: Milbank, Tweed, Hope, & Hadley, New York, N. Y. 


Memorandum 

Bryan, District Judge: [Jn full text]; 
Plaintiffs move pursuant to Section 4 of the 
Clayton Act, 15 U. S. C. §15, “for an interim 
award of ‘a reasonable attorney’s fee’ with- 
out prejudice to further similar awards for 
work hereafter performed in this cause or 
in the appellate courts.” 


[Partial Summary Judgment] 


On June 16, 1961 I rendered a decision in 
this case granting in part plaintiffs’ motions 
for partial summary judgment. In that de- 
cision J held, with respect to their private 
wire and telemeter connections with defend- 
ant’s member firms, that plaintiffs were 
entitled to a permanent injunction under 
Section 16 of the Clayton Act and to a 
judgment that defendant was liable to them 
for damages under Section 4 of the Clayton 
Act, reserving for trial the question of the 
amount of their damages and costs. In my 
opinion I stated: A 

“Thus, under Section 4 the plaintiffs, 
as persons injured in their business by 
reason of a violation of the Sherman Act, 
are entitled to judgment that the Ex- 
change is liable to them for threefold the 
damages by them sustained and the cost 
of suit, including reasonable attorney’s fee. 

“The question of the amount of dam- 
ages and costs to which plaintiffs may be 


entitled raises questions of fact which 
cannot be determined on this motion and 
must be left to a trial.” 


Under my decision of June 16, 1961, the 
question of the amount of attorney’s fees to 
which plaintiffs might be entitled was re- 
served for the trial. I see no reason to 
change that decision. 


[Interim Attorney's Fees | 


Plaintiffs have not pointed to a single 
authority holding that the Clayton Act au- 
thorizes the granting of attorney’s fees on 
an interim basis or holding that such relief 
should be granted in the court’s discretion, 
and I know of none. Recognizing this, 
plaintiffs state that I should set a precedent 
for so doing in this case. 


I do not interid to do so. For, quite apart 
from the question of whether such relief 
is authorized, it does not seem to me to be 
desirable here. The amount to which plain- 
tiffs may be entitled as “reasonable” attor- 
ney’s fees should await trial and should be 
determined at the conclusion of the case 
when the matter can be considered in the 
round and not piecemeal. 


Plaintiffs’ motion is denied in the exercise 
of my discretion without prejudice to a 
renewal at the trial. It is so ordered. 


[| 70,081] Harold J. Silver, d.b.a. Municipal Securities Company, and Municipal 
Securities Company, Inc. v. New York Stock Exchange. 


In the United States District Court for the Southern District of New York. Civil 


144-394. Dated July 14, 1961. 


Sherman and Clayton Acts 


Summary Judgment—Statutory References in Notice of Motion—Effect as to Relief 
Granted.—A partial summary judgment on the issue of liability could be entered in favor 
of the plaintiffs on a count based upon the Sherman and the Clayton Acts even though 
the notice of motion referred specifically to Sec. 16 of the Clayton Act, which deals 
only with injunctive relief. That reference did not preclude summary judgment (relief 
under Sec. 4 of the Clayton Act) since the notice also stated that the plaintiffs were 
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U.S. v. National Football League 


entitled to judgment as a matter of law as to the particular count, except as to the amount 


of damages. 


See Private Enforcement and Procedure, Vol. 2, { 9013.675., 

For the plaintiff: Dickstein, Shapiro & Galligan, New York, N. Y. 

For the defendant: Milbank, Tweed, Hope & Hadley, New York, N. Y. 
Denying reargument of rulings in 1961 Trade Cases 70,053. 


Memorandum 


Bryan, District Judge [Jn full text]: De- 
fendant moves under Rule 9(m) of the 
General Rules of this Court for reargument 
of plaintiffs’ motions for partial summary 
judgment and a preliminary injunction which 
were decided in my opinion rendered on 
June 16, 1961 [1961 Trape Cases 70,053]. 


Defendant’s memorandum in support of 
the motion points to “three matters which, 
in our view, warrant a reconsideration of 
the Court’s decision. They are (1) the dis- 
tinction between the stock ticker service 
and the bid and asked quotation service 
furnished by the New York Stock Ex- 
change (herein ‘the Exchange’), (2) the 
nature of the relief requested by plaintiffs 
and (3) the specific action taken by the 
Exchange.” 


[Scope of Notice of Motion] 


As to the second of these matters—the 
nature of the relief requested by plaintiffs— 
defendant urges that plaintiffs’ moving papers 
should be construed as seeking only injunc- 
tive relief under Section 16 of the Clayton 
Act and that the court was therefore pre- 
cluded from granting partial summary judg- 
ment as to liability only under Section 4 
of the Clayton Act. 

The issue of whether the plaintiffs were 
entitled to partial summary judgment as to 
liability only under Section 4 of the Clay- 


ton Act was briefed and argued before me 
by both sides on these motions. But be- 
yond this the motion papers do not pre- 
clude the granting of relief under Section 4. 
The first claim stated in plaintiffs’ com- 
plaint is based on the Sherman and Clayton 
Acts generally. In addition to injunctive 
relief it seeks treble damages under these 
Acts. The plaintiffs’ notice of motion, while 
mentioning specifically only Section 16 of 
the Clayton Act, states that “plaintiffs are 
entitled to judgment as a matter of law 
on the first cause of action set forth in their 
complaint (alleging a violation of the Fed- 
eral anti-trust laws), except with respect to 
the amount of damages.” 

In rendering my decision of June 16, 1961 
I thoroughly considered the question of the 
relief to which plaintiffs were entitled on 
this motion as it was filed, presented, briefed 
and argued. There is nothing new in the 
second matter raised by defendant. 

The first and third matters raised by the 
defendant also add nothing new to the pic- 
ture before the court. The implications 
which the defendant now seeks to draw from 
these two matters were thoroughly con- 
sidered by the court in reaching its decision. 

Defendant has not set forth any “matters 
or controlling decisions” which “the court 
has overlooked”. (Rule 9(m).) 

Its motion for reargument will therefore 
be denied. It is so ordered. 


[ 70,082] United States v. National Football League. 
In the United States District Court for the Eastern District of Pennsylvania. No. 


12808. July 20, 1961. 


Case No, 1110 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Area Limitation on Football TV Coverage—Antitrust Decree Interpretation—Exclu- 
sive Football TV Contract.—A professional football league’s contract with a TV network, 
granting the network the exclusive right to televise league games for a two-year period, 
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violated a prohibition in a decree against agreements having the effect or purpose of 
restricting the area within which broadcasts or telecasts may be made. Since the network 
was given the right to determine which games to televise, and where to televise a par- 
ticular game, the contract clearly restricts individual clubs from determining for them- 


selves the areas within which telecasts may be made. 
See Combinations and Conspiracies, Vol. 1,  2005.499. 
For the plaintiff: Joseph S. Lord, 3rd, United States Attorney, Philadelphia, Pa. 


For the defendants: Thomas Hart, Alfred W. Putnam, Francis W. Sullivan of Strong, 
Sullivan, Saylor & Ferguson; Cornelius C. O’Brien, Jr., and Hirsh W. Stalberg and Harry 


Shapiro, Philadelphia, Pa. 


Opinion 

Grim, J. [Jn full text]: Defendants have 
filed a petition’ seeking a construction of 
the final judgment entered in this case on 
December 28, 1953, to the effect that a con- 
tract dated April 24, 1961, between the 
National Football League and the Columbia 
Broadcasting System does not violate the 
final judgment. The government contends 
that the contract does violate the judgment. 
The 1961 contract grants to CBS for a 
period of two years the sole and exclusive 
right to televise all League games, with cer- 
tain limited exceptions.” After certain de- 
ductions the League will distribute equally 
among the fourteen teams which now com- 
prise the League the $4,650,000 annual li- 
cense fee to be paid under the contract. 
The government opposes the petition and 
by a cross-petition seeks restoration of the 
situation as it existed prior to the execution 
of the contract, (called; in the cross-petition, 
restoration of the status quo ante). 


[Chronology of Case] 


The government originally commenced 
this action by filing a complaint on October 
9, 1951, charging that the defendant clubs 
of the National Football League, and the 
League itself, combined and conspired to 
violate the Sherman Anti-Trust Act. After 
trial, the court filed an opinion dated No- 
vember 12, 1953 [1952-1953 Trane CASES 
7 67,614], 116 F. Supp. 319, finding that 
certain League by-laws did and certain 
by-laws did not violate the Sherman Act. 
A judgment was entered accordingly. It is 


1JIn accordance with Section XIII of the Final 
Judgment, retaining jurisdiction to enable par- 
ties to apply ‘‘for such further orders and di- 
rections as may be necessary or appropriate for 
the construction . . Of any of the provisions 
of this Final Judgment .. .’’ 

?Not included are (1) the rights to televise 
the World’s Championship Professional Foot- 
ball Game between the winners of the cham- 


1 70,082 


this judgment that defendants seek to have 
construed. 


x 


[Pooling of TV Rights] 


Defendants concede that the 1961 NFL- 
CBS contract marks a basic change in 
National Football League television policy. 
Prior to this contract each member club 
individually negotiated and sold the tele- 
vision rights to its games to sponsors or 
telecasters with whom it could make satis- 
factory contracts. The NFL-CBS contract 
sharply departs from this practice. It is 
implicit in the 1961 contract that the mem- 
ber clubs have agreed among themselves 
and with the League that each club will 
not sell its television rights separate and 
apart from those of the other clubs, but 
that each club will pool its television rights 
with those of all of the other clubs, and 
that only the resulting package of pooled 
television rights will be sold to a purchaser. 
The clubs authorized the Commissioner of 
the League to sell this package of pooled 
television rights, and under the provisions 
of the 1961 contract with CBS he sold it. 
Thus, by agreement, the member clubs of 
the League have eliminated competition 
among themselves in the sale of television 
rights to their games. 


Section V of the Final Judgment enjoins * 
the defendants from making any agreement 
with the League or any member club. 


“. . . having the purpose or effect 
of restricting the areas within which 
broadcasts or telecasts of games .. . 
may be made eS 


pionship of each division of the League and (2) 
a small number of certain other post-season and 
pre-season games, the net proceeds of which 
are allocated to the participating players, the 
League’s Player Pension Fund or to charity. 
Generally speaking, the contract permits CBS 
to decide which games shall be telecast. 
$ With provisos not pertinent here. 
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As defendants state in their petition for 
construction: * 


their contract given to CBS the power to 
determine which games shall be telecast 
and where the games shall be televised. I 
am therefore obliged to construe the Final 
Judgment as prohibiting the execution and 
performance of the contract dated April 24, 
1961, between the National Football League 
and the Columbia Broadcasting System. 


The government may submit an order in 
accordance with this opinion construing the 
final judgment and/or ruling on the petition 
to restore the status quo ante. 


“Said contract provides that the net- 
work [CBS] shall have the right to de- 
termine, entirely within its own discretion 
without consulting the Commissioner or 
any club of the League which games 
shall be telecast and where such games 
be televised ta 


Clearly this provision restricts the individual 
clubs from determining “the areas within 
which telecasts of games may 
be made . . . ,” since defendants have by 


[J 70,083] Sun Oil Co. v. Federal Trade Commission. 
In the United States Court of Appeals for the Fifth Circuit. No. 17658. July 24, 1961. 


Petition to Review Order of the Federal Trade Commission. 


Clayton Act 


Price Discrimination—Price Cut to Enable Customer-Retailer to Meet Competition— 
Availability as Defense—Gasoline.—An oil company should have been permitted to claim 
a defense of meeting competition, under Clayton Act Sec. 2(b), in making a price cut 
available to a single retail gasoline station dealer in order for that dealer to meet compe- 
tition from an integrated supplier-retailer in the vicinity. It was not necessary for the 
gasoline supplier to make similar reductions available to other dealers in the general area 
(any loss of business they might suffer could as well result from the competition of the 
other station, as from the favored station), nor was it necessary for the defendant supplier 
to establish that it was meeting a price offered to the retail dealer by another supplier, 
particularly in view of the leasing and selling procedures in the industry. The Federal 
Trade Commission’s contention that competition must come only from other suppliers is 
too rigid a construction of Sec. 2(b); in the gasoline industry, the suppliers are in effect 
in competition for business of the ultimate consumer, not that of retail dealers, and Sec. 
2(b) should be interpreted accordingly. 


See Price Discrimination, Vol. 1, { 3515.425. 


Price Discrimination—Meeting Competition—Price Cut to Be Passed on as Price 
Fixing —The fact that a retail gasoline dealer had requested a price cut in order to meet 
competition from another dealer, and that it was understood he would reduce his price 
if the cut were given, did not amount to price fixing which would preclude the supplier 
from defending the cut as an effort to meet competition. 


See Price Discrimination, Vol. 1, § 3515.450. 


Meeting v. Beating Competition—Effect of Erratic Pricing by Competitor—Trading 
Stamps as Part of Differential—Although there was evidence showing that a two-cent 
per gallon differential between a major oil company’s gasoline and a non-major oil com- 
pany’s gasoline was usual at the retail level, a price cut by the major oil company to a 
dealer in a local price war which permitted the dealer to set a resale price only one cent 
higher than that of a competing non-major station was not “beating” competition since 
the competitor followed an erratic pricing pattern and gave trading stamps. There had 
been testimony to the effect that trading stamps were equivalent to a one-cent per gallon 


differential. 


4 While the contract does not appear in the 5 There were certain limiting restrictions, not 


record, this part of the contract and this con- 
stuction of it is not disputed by the parties. 
Wor is there a dispute as to the other provi- 
sions of the contract mentioned in this opinion. 
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pertinent here, such as that no games should 
be telecast in the home territory of a club with- 
out the consent of such clubs when such clubs 


were playing at home. 
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See Price Discrimination, Vol. 1, | 3515.750. 


For the petitioner: Leonard J. Emmerglick, Washington, D».C. 3 HenryeAmsi aye; 
Philadelphia, Pa., and H. P. Osborne, Jr., Jacksonville, Florida. 


For the respondent: Francis C. Mayer, Attorney, Federal Trade Commission, James 
E. Corkey, Assistant General Counsel, Federal Trade Commission, and Alan B. Hobbes, 
Attorney, Federal Trade Commission, Washington, DIG 


Setting aside FTC cease and desist order in Dkt. 6641. 
Before Jones, Brown, and Wispom, Circuit Judges. 


Wispom, Circuit Judge [Jn full text]: 
This controversy between Sun Oil Com- 
pany, petitioner, and the Federal Trade 
Commission was generated by a price battle 
between two filling stations. The issues re- 
late to an alleged secondary-line price dis- 
crimination violative of the Robinson-Patman 
Act and the Federal Trade Commission Act. 
The key question is whether the defense of 
meeting competition in good faith is avail- 
able to a supplier of gasoline when the sup- 
plier reduces the wholesale price of its 
gasoline to one of its filling stations engaged 
in a price battle at the consumer level with 
a station owned and operated by a compet- 
ing supplier. We hold for the petitioner. 


[Gasoline Price War] 


Sun, a major oil company, refines, sells, 
and distributes gasoline throughout the 
United States. It sells only one grade, 


Blue Sunoco. In 1955 Gilbert McLean, one 
of Sun’s thirty-eight retail dealers in Jack- 
sonville, Florida, operated a filling station 
on the corner of 19th and Pearl streets in 
Jacksonville. McLean was an independent 
contractor? but, like virtually all filling sta- 
tion operators, he sold gasoline purchased 
from only one supplier. He bought gasoline 
from Sun Oil Company at 24.1 cents a 
gallon and sold it at 28.9 cents a gallon, then 
the prevailing price in the Jacksonville area 
for gasoline sold under a major supplier’s 
brand. Late in June 1955 Super Test Oil 
Company, a “non-major”’* competitor of 
Sun’s, opened a filling station across the 
street from McLean’s station and began 
selling Super Test “regular” gasoline at 
26.9 cents a gallon, then the prevailing price 
in Jacksonville for off-brand gasoline. Mc- 
Lean testified that he was not hurt com- 
petitively as long as the differential between 
Sunoco and Super Test was two cents.‘ In 


1Sun divided Jacksonville into three sales 
territories. McLean and seven other dealers 
were located in the territory consisting roughly 
of the north one-third of Duval County. The 
examiner found that the pattern of traffic flow 
in this sales territory was such that motorists 
traveling from northern and _ northwestern 
Duval County to the downtown Jacksonville 
area had ready access to all of these stations. 

2 “Service stations today may be divided into 
flve groups and the number in each roughly 
estimated as follows: (1) over 3,000 owned by 
suppliers and run by salaried managers; (2) 
about 8,000 of the new and rapidly growing 
‘commission-type’ stations run as independent 
businesses except that they buy their gasoline 
on consignment, thus giving the supplier con- 
trol over prices; (3) some 90,000, more or less, 
which are leased by the supplier—usually a 
refiner, but often a jobber and occasionally the 
owner of a chain of stations—to the operator, 
subject to cancellation for unsatisfactory per- 
formance; (4) perhaps 15,000 or 20,000 leased 
by the dealer from a third party; and (5) the 
remaining 60,000 or so which are on land and 
premises owned by the dealer himself. Types 
(4) and (5) are the ‘independent’ or ‘contract’ 
stations whose operators merely buy their gaso- 
line, and usually other products, on contract 
from their suppliers.’”” Whitney, 1 Antitrust 
Policies—American Experience in Twenty In- 
dustries 125 (Twentieth Century Fund, N. Y. 
1958). 
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?The line between a ‘‘major’’ and a ‘‘non- 
major’ oil company or ‘‘independent’”’ is not 
well-defined. A major oil company is usually 
integrated in that it operates on the four func- 
tional levels of production, transportation, re- 
fining, and marketing. Generally, a non-major 
does not own its refinery, or if it does, the re 
finery is usually small. The non-major usually 
owns and operates its filling station. The off- 
brand gasoline a non-major sells has a lower 
octane rating than a name-brand gasoline. 
Super Test had an octane rating of 87.5 as 
against Sunoco’s rating, in 1955, of 92.5. There 
are about twenty vertically-integrated but not 
self-contained majors. 

4 “Private brands generally come to rest at 
a differential around 2 cents at retail below 
major brands.’’ de Chazeau and Kahn, Inte- 
gration and Competition in the Petroleum In- 
dustry 466 (Yale U. Press, 1959). In a case 
study of a price war in Philadelphia the author 
states, ‘“‘The Sun management believed that 
a branded gasoline could effectively compete 
with a non-branded gasoline which sold for 
only one to two cents less.’’ Comment, Com- 
petition in Gasoline Retailing: A Price War, 
101 U. of Pa. L. Rev. 643, 645 (1953). In the 
instant case the Sun official in charge of mar- 
ket research testified that it was not unusual 
to find markets where the differential is only 
one cent; that in a sub-normal market, such as 
a price war, the pattern has been for the majors 
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August the Super Test station commenced 
a series of price cuts which were advertised 
on curb signs in front of the station and 
also in the newspapers. August 27 Super 
Test dropped its posted price to 21.9 cents 
a gallon and August 28 dropped its price to 
20.9 cents a gallon. Then and later, when- 
ever Super Test cut its prices McLean’s 
sales declined substantially.» On a number 
of occasions, after reducing prices and gain- 
ing customers at McLean’s expense, Super 
Test reestablished the customary two-cent 
price differential between its gas and Sunoco. 
On at least one occasion Super Test main- 
tained its low price for a week. 


McLean and Super Test competed for 
gallonage with McLean always the loser. 


to post prices within one cent of the non-majors. 
The examiner regarded this as evidence of 
predatory pricing to whip non-majors into line; 
Sun insists that the dealer posts whatever price 
he chooses, and that in a price war a dealer 
tries to protect himself by posting a price with 
with a one cent differential. 

The determination of a sound differential 
is made more difficult when, as in the instant 
ease, the non-major gives trading stamps. Sun 
officials regard such a practice as equivalent 
to a further reduction of one cent in the price 
of gasoline. 

> The monthly gallonage was: 


Super Test 

Regu- Pre- 
McLean lar mium 

JUNC I955.. bse Ls 7,145 [Se $515 
HCl by ya is sem ere 7,466 5,047 15329 
August, 1955...... 6,735 15, 300 4,292 
September, 1955... 6,400 10,694 2,693 
Oectober,s 1955. > ie 6,495 10,925 2,648 
November, 1955.... 5,946 11,066 2,398 
December, 1955.... 8,368 18,906 3,954 
January, 1956 .... 32,115 61,672 7,890 
February, 1956220 12. 67,156 8,520 


McLean’s December and January figures re- 
flect the increase in sales after Sun’s allowance 
of 1.7 cents on December 27, 1955. McLean’s 
daily sales in February 1956, until he went out 
of business February 18, averaged about the 
same as January sales. 

On August 26, 1955, when Super Test’s regu- 
lar gas was posted at 26.9, its station sold 127 
gallons plus 21 gallons from the truck pump; 
on August 27, when the price dropped to 21.9, 
the station sold 3,583 gallons plus 263 from the 
truck pump, and 1324 of ethyl (at 23.9). On 
August 28, when the price was cut to 20.9 for 
the regular, Super Test sold 4931 gallons plus 
278 from the truck pumps, and 1611 gallons of 
ethyl. On August 29, when the.Super Test 
price went up again to 26.9 and 28.9, the station 
sold 408 gallons of the regular plus 38 from the 
truck pump, and 137 gallons of ethyl. 

6 ‘All of the largest companies and many of 
the smaller ones are integrated vertically. 
Though the physical flow of oil from well to 
user may be almost continuous, the sequence of 
operations traditionally falls into a number of 
broad categories Vertical integration 
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He was a sitting duck. Super Test, a 
vertically-integrated company ° operating its 
own filling stations, could fix any retail 
price it pleased; McLean’s price to the pub- 
lic was dependent on Sun’s price to him. 
The Examiner found that McLean made it 
clear to Sun that unless something could 
be done to meet the Super Test competition 
he would be forced out of business. In the 
four months following Super Test’s August 
“Grand Opening Special’ McLean repeatedly 
asked Sun to reduce its wholesale tank- 
wagon price to him to a level that would 
allow Sunoco to compete with Super Test. 
Sun carefully considered the situation, but 
for four months gave no price allowance to 


McLean. 


occurs when the activities of a single company 
span two or more of these stages.’’ de Chazeau 
& Kahn, Integration and Competition in the 
Petroleum Industry, p. 19 (Yale U. Press, 1959). 
Vertical ‘‘integration appears in many con- 
texts’’; it is ‘‘the combination under single 
Ownership of successive stages in a particular 
eycle of production.’’ Rostow, Entry into the 
Oil Refining Business; Vertical Integration, 61 
Yale L. J. 856, 860, 878 (1952). For a compre- 
hensive study of integration in the petroleum 
industry, in addition to de Chazeau and Kahn, 
see McLean and Haigh, The Growth of Inte- 
grated Oil Companies (Boston, Harvard Busi- 
ness School, 1954). 


“During the 1920’s the major oil companies 
expanded their direct operation of service sta- 
tions; but retail price cutting after 1929 began 
to reveal weaknesses in this policy. Inde- 
pendent stations took business away from com- 
pany stations because they could cut prices on 
shorter notice, with less risk of ill will, and 
without violating the Clayton Act or one-price 
laws in a number of states. Between 1933 and 
1934 the number of stations owned by eighteen 
majors was reduced from 125,327 to 98,246, and 
by 1935 it was only 75,547. The new factor 
which became effective in 1935 was Iowa’s severe 
tax on chain stores, including stations. Stand- 
ard of Indiana at once leased out to their 
operators all its stations in the state, and this 
‘Iowa plan’ quickly spread to other refiners 
and other territories. Besides escaping the 
chain store tax, which seven states had adopted 
at the end of 1939, the refiners were glad to 
be relieved of responsibility for service station 
employees, who were now being organized into 
unions and covered by social security and wage 
and hour legislation. 


“The number of refiner-operated stations 
continued to decline, amounting to only about 
3,000 [less than 2%] in 1956. Although some 
majors still keep a core of salaried dealers, 
most of them have retained only a few selected 
locations to use as models or experimentai and 
training plants, and for the profit of their con- 
ecentrated, high-volume sales.’’ Whitney, I 
Antitrust Policies 125 (1958). Here, Sun’s in- 
tegration stopped short of retailing through 


company-owned stations. 
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The week-end of December 3, 1955 Super 
Test dropped its price to 21.9 cents a gal- 
lon. A few days later the price went up 
again but after a short lull, with Sunoco 
still at 28.9 cents a gallon and Super Test 
at 26.9 cents a gallon, Super Test dropped 
its price to 24.9 cents a gallon. This was 
the last straw. McLean told Sun’s regional 
manager that he was going out of business. 
The manager reported to his home office 
that the situation was “desperate.” McLean 
informed the manager that to meet the 
competition he would have to post a price 
of 25.9 cents a gallon, but he could not 
afford to do so unless Sun gave him some 
relief. He followed this with a request by 
letter for assistance that would enable him 
to sell at 1.8 cents a gallon above the posted 
dealer tank-wagon price of 24.1 cents a 
gallon.’ December 27, 1955, Sun gave a 
discount to McLean of 1.7 cents a gallon. 
Sun reached this decision after a study of 
gallonage records of its Jacksonville dealers 
and a report from its regional manager, 
familiar with the local situation, led it to 
conclude that only McLean was affected 
adversely by Super Test’s price-cuts and a 
price allowance could be made to McLean 
to put Sunoco on a competitive level with 
Super Test at 19th and Pearl streets with- 
out adversely affecting any other Sun dealer 
in Jacksonville. McLean cut his price three 
cents, to 25.9 cents, thereby absorbing 1.3 
cents of the cut and reducing his normal 
gross profit from 4.8 cents to 3.5 cents. Sun 


7 The letter, dated December 27, 1955, read, 
in accordance with a company form: ‘‘’Please 
be advised that I am confronted with a de 
pressed retail gasoline price situation which has 
affected my business In order to meet 
this competition, it will be necessary for me 
to sell Blue Sunoco gasoline at a retail service 
station price that is 1.8 cents per gallon above 
the posted dealer tankwagon price at which I 
now purchase same under my Dealer’s Agree- 
ment. 

Therefore, I am requesting assistance from 
you to help me in meeting these competitive 
conditions.’’ 

§Sun’s policy is to make certain that an 
operator grosses at least 3.5 cents a gallon. 
Sun considers this the minimum margin on 
which a dealer can exist. 3.5 is 1.3 cents less 
than McLean's usual profit of 4.8 cents. Since 
McLean eleeted to reduce his posted price to 
25.9 cents a gallon, a drop: of 3 cents, it was 
requisite that the company allow 1.7 cents in 
order for him to gross 3.5 cents. 

° Four of the seven other Sun dealers in the 
same sales territory as McLean testified. The 
Examiner found that these dealers were in sub- 
stantial competition with McLean and that they 
were competitively injured by the price allow- 
ance granted’ McLean. 
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officials and McLean testified that there was 
no agreement or understanding to fix his 
retail price. The Examiner found, however, 
that there was such an agreement. The next 
day or one day thereafter Super Test re- 
duced its price to 23.9 cents, reestablishing 
the 2-cent differential. McLean maintained 
his price at 25.9 cents and kept it there 
until he went out of business. Shortly after 
Sun reduced its tank-wagon price to Mc- 
Lean, other dealers in the Jacksonville area 
complained about not being given the same 
allowance.” Then, February 16, 1956, what 


‘had been a skirmish on the corner of 19th 


and Pearl besame a full-scale price war in 
the Jacksonville area. February 16 Super 
Test lowered its price to 22.9 cents for its 
regular gasoline and 25.9 cents for ethyl. 
Then, after several major suppliers reduced 
their tank-wagon price, Sun dropped its 
tank-wagon price to all of its dealers in the 
area. 


[Price Allowance Too Late] 


Sun’s price allowance to McLean on De- 
cember 27, 1955, came too late to help him. 
February 18, 1956, he went out of business. 
It was just as well; February 28, Super 
Test cut its regular gasoline to 19.9 cents 
and its ethyl to 22.9 cents. 


September 28, 1956, the Federal Trade 
Commission filed a complaint against Sun 
charging it with having violated Section 
2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act,” by selling gas- 


1049 Stat. 1526 (1936), 15 U. S. C. §§ 13-13p, 
21a, Section 2(a) provides: ‘‘[I]t shall be un- 
lawful for any person engaged in commerce, in 
the course of such commerce, either directly 
or indirectly, to discriminate in price between 
different purchasers of commodities of like 
grade and quality, where either or any of the 
purchases involved in such discrimination are in 
commerce, where such commodities are sold for 
use, consumption, or resale within the United 
States or any Territory thereof or the District 
of Columbia or any insular possession or any 
other place under the jurisdiction of the United 
States, and where the effect of such discrimina- 
tion may be substantially to lessen competition 
or tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent 
competition with any person who either grants 
or knowingly receives the benefit of such dis- 
crimination, or with the customers of either of 
them: Provided, That nothing herein contained 
shall prevent differentials which make only due 
allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the 
differing methods or quantities in which such 
commodities are to such purchasers sold or 
delivered... .”’ 

Section 2(b) provides: ‘‘Upon proof being 
made, at any hearing on a complaint under this 
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Sun Oil Co. v. FTC 


oline to McLean at a lower price than Sun 
charged other retail dealers in the same 
market area. In defense, Sun asserted that 
the allowance to McLean was a good faith 
price reduction to meet competition, as per- 
mitted under Section 2(b) of the Robinson- 
Patman Act. The complaint charged also 
that Sun violated Section 5 of the Federal 
Trade Commission Act by conspiring with 
McLean to fix the retail price of Sunoco 
at McLean’s station. Sun denied this 
charge. The Commission, adopting in full 
the Hearing Examiner’s findings and con- 
clusions, issued a broad order against Sun, 
directing it to cease and desist from dis- 
criminating in prices; the order applies not 
only to the sale of gasoline but also to the 
sale or distribution of any Sun products. 
On Sun’s petition to review and set aside 
the Commission’s cease and desist order, we 
grant review and set aside the order. 


I, 
[Meeting Competition] 


The Commission contends that the de- 
fense of meeting competition is available to 
a seller only to meet direct competition for 
the business of his customer; that Sun could 
reduce its price to McLean only if Super 
Test offered gasoline to McLean at prices 
cheaper than Sunoco. Here, however, so 
the Commission argues, the seller granted 
a price deduction to a favored dealer in 
order to help that dealer meet his retail 
competition.” Respect for a federal agency’s 
unquestioned expertise does not require the 
Court to abdicate its judicial responsibility 
of construing the statute in the factual set- 


ting, strongly as counsel for the Commis- 
sion argues that the weight to be given the 
facts and inferences is for the Commission.” 
We consider the Commission’s construction 
of the Act unnecessarily narrow, unrealistic 
in terms of the facts of life in marketing 
gasoline, and inconsistent with the purposes 
of the Robinson-Patman Act. 


Section 2(a) of the Robinson-Patman Act 
requires a seller to charge uniform prices 
to competing purchasers; proof of a price 
discrimination establishes a prima facie vio- 
lation of Section 2(a). “[A] price dis- 
crimination within the meaning of that 
provision is merely a price difference.” 
Anheuser-Busch, Inc. v. Federal Trade Com- 
mission, 1960 [1960 TRApE Cases J 69,737], 
$634 n Ss, 030" COMS.) Ct 267.40 le Kody 2d 
1385. However, as the Seventh Circuit 
pointed out in Anheuser-Busch on remand, 
the “Supreme Court, at 553, disclaimed any 
flat prohibition of price differentials, recog- 
nizing that price differentials constitute but 
one element of a Section 2(a) violation’. 
Anheuser-Busch, Inc. v. Federal Trade Com- 
mission [1961 TrapE Cases { 69,904], 1961, 
— F. 2d —. Other parts of the statute 
allow price reductions which meet estab- 
lished criteria; the Act clearly “places 
emphasis on individual competitive situa- 
tions”, * 

Section 2(b), on which Sun relies, allows 
a seller, in an individual competitive situa- 
tion, to rebut a prima facie violation of 
Section 2(a) by showing that his “lower 
jeravete was made in good faith to meet 
an equally low price of a competitor’. This 
proviso creates a substantive defense or 
“Sustification” that overrides the importance 


section, that there has been discrimination in 
price or services or facilities furnished, the 
burden of rebutting the prima-facie case thus 
made by showing justification shall be upon the 
person charged with a violation of this section, 
and unless justification shall be affirmatively 
shown, the Commission is authorized to issue 
an order terminating the discrimination: Pro- 
vided, however, That nothing contained [herein] 
shall prevent a seller rebutting the prima-facie 
case thus made by showing that his lower price 
ae: to any purchaser was made in 
good faith to meet an equally low price of a 
competitor. . a: 

1138 Stat. 719 (1914) as amended by 52 Stat. 
111 (1938), 15 U. S. C. A. § 45. 

2 The hearing examiner stated merely that 
“the proviso in Section 2(b) has reference to 
the good faith meeting of competition of the 
seller, and not the competition of the buyer as 
in this case.’’ The Commission opinion simply 
states: ‘‘The discount given by respondent to 
McLean was not made to meet a lower price 
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made to the latter by another supplier. It was 
given to enable McLean to meet the competition 
of the Super-Test station across the street. 
Respondent would justify broadening the 
proviso of Section 2(b) to cover this situation 
on the theory that respondent and its dealer 
McLean were, in fact, competing as a unit with 
other channels of competition. As pointed out 
by the hearing examiner, this agreement goes 
beyond the plain wording of the proviso which 
has reference to the good faith meeting of 
competition of the seller, rather than that of 
the buyer.”’ 

13 See footnote 42. See Comment, The New 
Federal Trade Commission and the Enforcement 
of the Antitrust Law, 65 Yale L. J. 34, 81-85 
(1955). See also Schwartz, Legal Restriction of 
Competition in the Regulation Industries: An 
Abdication of Judicial Responsibility, 67 Harv. 
L. R. 436, 471-475 (1954). 

14 Hederal Trade Commission v. Staley [1944- 
1945 TRADE CASES { 57,364], 1945, 324 U. S. 
746, 753, 65 S. Ct. 971, 89 L. Ed. 1338. 
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of any competitive injury and is absolute in 
nature.’ The Section 2(b) defense raises a 
question of fact in each case as to whether 
the competition justifies the discrimination.” 


In holding the defense of meeting compe- 
tition inapplicable, the Examiner and the 
Commission relied on Enterprise Industries, 
Inc. v. Texas Co. [1955 Trape CAsEs {[ 68,163], 
D. C. Conn., 1955, 136 F. Supp. 421; rev’d 
on other grounds, 2 Cir., 1957 [1957 TravE 
Cases § 68,596], 240 F. 2d 457; cert den., 
19577359 U S965, 7725. Gt. 1048s hele: 
Ed. 2d 915. There is no other reported 
case directly in point.” 

In Enterprise the plaintiff operated a 
Texaco station selling gasoline purchased 
only from the defendant, Texas Company. 
The plaintiff's station, near Hartford, Con- 
necticut, on a well-traveled interstate high- 
way, competed with other stations on the high- 
way for the business of transient motorists, 
and it also competed for local business with 
nine stations off the highway selling Texaco. 
Hartford gas stations were in a price war. 
Texas Company, under the spur of declin- 
ing sales, made price allowances to both 
local and highway Texaco dealers in the 
gas war area on condition that they match 
(but not undercut) the prices of their com- 
petitors selling rival brands. The amount of 
the allowance depended on the prevailing 
neighborhood price. The price in Hartford 
was lower than it was on the highway, so 
that Texas Company sold to its Hartford 
dealers at a lower price than it sold to the 


1 Standard Oil Co. v. Federal Trade Commis- 
sion [1950-1951 TRADE CASES { 62,746], 1951, 
324.U. S. 746, 71S. Ct..240, 95 L.-Ed. 239. 

1% “‘Prior to the Robinson-Patman amend- 
ments, §2 of the Clayton Act provided that 
nothing contained in it ‘shall prevent’ dis- 
criminations in price ‘made in good faith to 
meet competition.’ The change in language of 
this exception was for the purpose of making 
the defense a matter of evidence in each case, 
raising a question of fact as to whether the 
competition justified the discrimination. See 
the Conference Report, H. Rep. No. 2951, 74th 
Cong. 2d Sess. pp. 6, 7; see also the statement 
of Representative Utterback, the Chairman of 
the House Conference Committee, 80 Cong. 
Rec. 9418.’ Federal Trade Commission v. 
Staley Mfg. Co. [19441945 TRADE CASES 
§ 57,364], 1945, 324 U. S. 747, 752, 65 S. Ct. 971, 
89 L. Ed. 1388. 

The Commission filed complaints in two 
actions that are similar to the complaint filed 
against Sun, Both these matters are still pend- 
ing before the Commission. The Pure Oil Co., 
F, T. C. Dkt. 6640 (1956); The Texas Co., 
F. T. C. Dkt. 6898 (1957). 

143In Enterprise the district court pointed out 
that the burden was on Texas Company to 
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plaintiff. The plaintiff sued for treble dam- 
ages for price discrimination under Section 
2(a). The district court rejected the meet- 
ing competition defense, holding that by 
granting a price differential between pur- 
chasers who competed with each other 
Texas Company violated Section 2(a). of 
the Robinson-Patman Act.* The district 
court stated: 


“Moreover, Texas could justify dis- 
crimination only by a showing that it 
dropped its price to the other stations to 
meet an equally low price made available 
to those other stations by a competing 
oil company. In view of the short term 
station and equipment leases in effect 
with some stations, perhaps it is a fiction 
to speak of price competition at the oil 
company sale to the station level. That 
is the competitive level at which the 
justification is provided for defendant 
in the Act however. The Act does not 
go so far as to allow discriminatory price 
cutting to enable a buyer to meet price 
competition, but only to enable the seller 
to meet a lawful price of the seller’s 
competitor.” (136 F. Supp. 421) 


[Competition for Motorists’ Trade] 


The district court was fully aware of the 
unreality of its approach, as is evident from 
the court’s admission that it is a “fiction 
to speak of price competition at the oil 
company sale to the station level”; a filling 
station operator carrying a brand-name 
gasoline does not buy from several com- 


prove the price of its competing refiner. There 
was no evidence of such price and none that 
the Texas Company’s prices were not lower 
than its competitors. Further, there was no 
evidence that the prices of the competitors were 
lawful prices. The defense of meeting competi- 
tion failed on these grounds. The district court 
did not rule on whether a supplier was meeting 
his competition in giving an allowance to a 
dealer who also had competition to meet. That 
was not the case before it. 

On appeal the Second Circuit did not reach 
the substantive issue, dismissing the case on the 
ground that the plaintiff had failed to prove the 
amount of its injuries. Nevertheless, Judge 
Hand, organ of the Court, seemed to take it for 
granted that the supplier’s action was the 
natural and lawful response to a price raid 
from a competitor. He said: 

“Tt is not uncommon in the industry for a 
filling station to start what has come to be 
known as a ‘gas war’; that is to cut the pre- 
vailing price of gasoline, which other competing 
stations must meet by a corresponding cut in 
order to keep up their sales; and that makes it 
important for the producing companies to re- 
duce their prices to their own competing sta- 
tions.”’ (240 F. 2d 457, 458). 
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peting oil companies.” Inherent in the 
court’s conclusion, and in the position of 
the Commission in this case, is the notion 
that although a supplier’s product com- 
petes with the products of other suppliers 
for the motorists’ trade a supplier is not 
in competition at the consumer level— 
even with a supplier-retailer; or, if he is, 
the Act ignores it. Thus, if Super Test 
had attempted to increase its share of the 
market by offering its gasoline to McLean 
at a price under Sun’s price, the Commis- 
sion—so it says in regard to such an 
unusual situation—would have allowed Sun 
to meet the competition by reducing its 
prices to McLean. Yet Super Test ac- 
complishes the same purpose by under- 
cutting McLean, and the Commission gives 
its blessing to the practice. The Com- 
mission would have Sun sit and watch 
Super Test squeeze McLean out of business 
and take over Sunoco customers at 19th 
and Pearl. A result so extreme mocks 
the principle, “The heart of our economic 
policy long has been faith in the value of 
competition”; “Congress did not seek by 
the Robinson-Patman Act either to abol- 
ish competition or so radically to curtail 
it that a seller would have no substantial 
right of self-defense against a price raid 
by a competitor”. Standard Oil Co. v. FTC 
[1950-1951 TrapE CASEs § 62,746], 340 U. S. 
231, 248. 

To our way of thinking, the court’s ap- 
proach in Enterprise, and the Commission’s 
doctrinaire approach here are inconsistent 
with the view of gasoline marketing taken 
in the “Detroit” opinion, Standard Oil Com- 
pany v. FTC {1950-1951 TrapdeE CAsES 
M627 46) LO les40sU as, 231, JS Ce-240, 
95 L. Ed. 23927° Standard Oil of Indiana, 


2W. W. Wright, 35 years with Sun, Sales 
Manager and Vice-President of Sun, testified: 
“I would say all gasoline is sold to the public 
through stations operating or handling one 
brand of gasoline.”’ 

“Although the Standard Stations and Rich- 
field cases dealt primarily with exclusive deal- 
ing in gasoline, there is in fact little future in 
the attempt to have stations handle more than 
one brand. ‘Split pump stations,’ as they were 
called, were formerly quite common, but defects 
of the system caused most of them to disappear. 
As early as 1931 two surveys showed. 85 and 95 
percent of motorists expressing themselves as 
opposed to it, primarily out of fear that the 
dealer would substitute the second brand for 
the desired one. Not only did dealers find that 
handling one brand required less investment 
and less bookkeeping, but six out ‘of seven felt 
that it actually increased sales. As to suppliers, 
they naturally dislike operating through dealers 
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to meet a competitor’s price, sold gasoline 
to four wholesalers, jobbers, in the Detroit 
area at a lower price than it charged its 
retail dealers. The jobbers passed on this 
saving to their customers who were able 
to undercut retail dealers buying directly 
from Standard Oil. The Commission took 
the position that Section 2(b) merely al- 
lowed rebuttal of a prima facie case, and 
was not a substantive justification of an 
otherwise unlawful price discrimination. The 
Supreme Court held that Section 2(b) good 
faith defense was absolute even though a 
substantial lessening of competition might 
result, and remanded the case to allow 
Standard “to show that its lower price to 
each jobber was made in order to retain 
that jobber as a customer and in good faith 
to meet an equally low price offered by 
one or more of its competitors.” 340 U. S. 
231, 236. The case is distinguishable on 
the facts, but the Court was acutely aware 
of the interaction of competition at various 
levels and recognized the validity of the 
defense even though the price differential 
would have an injurious effect on compe- 
tition among the supplier’s dealers and the 
dealers’ purchasers: 


“It must have been obvious to Con- 
gress that any price reduction to any 
dealer may always affect competition at 
that dealer’s level as well as at the dealer’s 
resale level, whether or not the reduction 
to the dealer is discriminatory. Like- 
wise, it must have been obvious to Con- 
gress that any price reductions initiated 
by a seller’s competitor would, if not 
met by the seller, affect competition at 
the beneficiary’s level or among the bene- 
ficiary’s customers just as much as if 
those reductions had been met by the 
Sellers 6040) Wiis, 2oL) 250: 


whose lack of special enthusiasm for their own 
brand is obvious to the customer. 

In bringing the Standard Stations suit, the 
Department of Justice probably had in mind 
elimination of exclusive dealing in motor oil 
and TBA as much as or more than in gasoline.’’ 
1 Whitney 126, op. cit. 

20*The canons of construction applied by the 
Supreme Court in the 1951 ‘Detroit’ opinion are 
the direct antithesis of those employed by the 
District Court in Enterprise.’’ Steed, Antitrust 
Problems Under Price War Conditions, South- 
western Institute on Antitrust Laws, 77, 100 
(1958). (It should be pointed out that Steed is 
an attorney for the Texas Company). 

“The Enterprise view of the good faith de- 
fense is in sharp contrast with that expressed 
by the Supreme Court in Standard Oil Co. ». 
FTC.” Note, The Good. Faith Defense of the 
Robinson-Patman Act, 66 Yale L. J. 935, 938 


(1957). 
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[Meeting Competition] 


The “actual core of the defense,’ the 
Supreme Court stated, “still consists of 
the provision that whenever a lawful lower 
price of a competitor threatens to deprive 
a seller of a customer, the seller, to retain 
that customer, may in good faith meet that 
lower price.” 340 U. S. 231, 242. Here, 
there is no doubt that Super Test’s prices 
threatened “to deprive’ Sun of McLean as 
a customer. They did in fact deprive Sun 
of McLean as a customer. And they de- 
prived Sun of sales, through McLean, to 
the motoring public. ‘Clearly, a seller’s 
need for a lower price in response to a 
decrease in his sales is the same whether 
the decrease occurs because his purchasers 
switch to a price cutting competitor or 
because [his purchasers] are unable to 
protect their share of the retail market 
from distributors of a rival product.” 


In the instant case the Commission shows 
a proper solicitude for other Sun stations 
in McLean’s sales territory. Sun denied 
that these stations suffered any substantial 
loss of business attributable to McLean. 
The Examiner found that four of these 
stations suffered a loss of trade, although 
they were located at distances of somewhat 
less than a mile to three and a half miles 
from 19th and Pearl streets and it would 
seem impossible to say whether they suf- 
fered a substantial loss of gallonage from 
Sun’s price allowance to McLean or from 
Super Test’s aggressive price cutting. But 
if the good faith defense is to have mean- 
ing when applied to a supplier in competition 
with a supplier-retailer, it must be recognized 
that some dealers may suffer a diversion 
of business when the supplier lowers its 
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price to meet competition. This result 
is consistent with the theory of the Robinson- 
Patman Act in the light of national policy 
as expressed in the Sherman Act. The 
two statutes must be reconciled—if possible.” 
National policy favors consumers and the 
competitive process. Consumers favor the 
benefits of competition—not the benefits 
of buying from particular merchants. Thus, 
the Attorney General’s National Committee 
to Study the Antitrust Laws, emphasizes 
that the Robinson-Patman Act focuses on 
“the vigor of competition in the market 
rather than hardship to individual business- 
men... Incidéntal hardships on individual 
businessmen in the normal course of com- 
mercial events can be checked by a price 
discrimination statute only at serious risk 
of stiffling the competitive process itself.” ™ 
Taking a coldly objective view of this case, 
one would have to say that, regardless 
of some injury to certain Sun dealers, Super 
Test’s price-cutting and Sun’s response of 
making an allowance to McLean benefitted 
consumers and the competitive process in 
at least two ways: by promoting compe- 
tition at the retail level and by providing 
an opportunity for a major to break away 
from a uniform pricing system ™ character- 
istic of an oligopolistic™ industry such as 
the oil industry. 


For precedent, the Commission relies solely 
on Enterprise. Sun, aside from the Stand- 
ard Oil decision, finds aid and comfort in 
Balian Ice Cream Co. v. Arden Farms [1955 
TRADE Cases f[ 68,186], 9 Cir., 231 F. 2d 356, 
cert. den. 350 U. S. 991 and American Coop- 
erative Serum Association v. Anchor Serum 
Co, [1946-1947 Trappe Cases { 57,447], 7 
Cir., 1946, 153 F. 2d 907, cert. den, 329 


21 Note, The Good Faith Defense of the Robin- 
son-Patman Act: A New Restriction Appraised, 
66 Yale L. J. 935, 939, (1957). See also Casady 
& Jones, The Nature of Competition in Gasoline 
Distribution at the Retail Level 79-92, 122-38 
(1951). 

2 “Tt is our duty to reconcile such interpre- 
tation [of the Robinson-Patman Act], except 
where Congress has told us not to, with the 
broader antitrust policies that have been laid 
down by Congress.’’ Automatic Canteen Co. v. 
FTC [1953 TRADE CASES f 67,503], 1953, 346 
U.S. 61, 74,°73 S..Ct.. 1017, 97 Te. Ed. 454; 

23 Report of Attorney General’s National Com- 
mittee to Study Anti-Trust Laws, 164-165 (1955). 
See also Anheuser-Busch v. FTO [1959 TRADE 
CASES { 69,330], 1959, 265 F. 2d 677. 

*JIt has been suggested that the ‘‘belief that 
Standard’s price discrimination [in the Detroit 
Case, 340 U. S. 231] thus encouraged competi- 
tion both on retail and supplier levels may well 
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have been behind the Justice Department’s open 
disagreement with the FTC.’’ Comment, Price 
Discrimination in Gasoline Marketing, the De- 
troit Jobbers Case, 19 U. of Chi. L. Rev. 58, 63 
(1951). 

% Rostow and Sachs write: ‘In short, in the 
case of the oil industry the beginning of analysis 
from the point of view of the antitrust laws is 
the proposition that the major companies are 
oligopsonists in the crude purchasing market 
and oligopolists in the sale of refined products.’’ 
Entry Into the Oil Business, 61 Yale L. J. 856, 
893 (1952). ‘‘A structurally oligopolistic market 
is one in which the few largest sellers in the 
market have a share of the market sufficient to 
make it likely that they will recognize the in- 
teraction of their own behavior and their rivals’ 
response in determining the values of the mar- 
ket variables.’’ Kaysen and Turner, Antitrust 
ace An Economic and Legal Analysis 27 
(19 - 
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U. S. 721. Balian is distinguishable in that 
the supplier cut its price on ice cream 
products to all of its customers in the 
entire Los Angeles market area, and the 
Court found that there was no injury to 
any of the customers.* In American Coop- 
erative Serum Association v. Anchor Serum 
Co. the Association sold directly to consumers 
through druggists who acted as warehouse- 
men or agents; as a retailer the Association 
could meet the price of its competitors 
at the retail level.” 


_ According to the Commission, even with- 
out any judicial gloss Section 2(b) is clear 
and unambiguous: “the plain wording of 
the proviso ... has reference to the good 
faith meeting of competition of the seller, 
rather than that of the buyer”. Sun agrees 
that the section is clear and unambiguous: 
it contains no such restrictive language 
as the Commission reads into it, and Sun 
was within the scope of the proviso in re- 
ducing its price to McLean “to meet an 
equally low price of a competitor”, Super 
Test. These conflicting constructions il- 
lustrate again that the Robinson-Patman 
Act is not distinguished for its clarity of 
expression.* Here the language of Section 


6 Balian was a treble damage action under 
the Robinson-Patman Act in which the plaintiff 
ice cream manufacturers in Los Angeles con- 
tended that they were injured when the de- 
fendant Arden Farms, a manufacturer and 
distributor, lowered its prices on ice cream 
products in the Los Angeles area only. The 
Court upheld the defense of meeting competi- 
tion. A number of the ice cream manufacturing 
plants were ‘‘captive creameries’’ in that they 
were owned by large chains and manufactured 
ice cream only for their owners. Customers 
supplied by Arden were in competition with 
retail outlets supplied by the captive cream- 
eries. Arden lowered its prices to its customers, 
retail dealers, to enable them to meet competi- 
tion at the consumer level. It is clear that the 
captive creameries did not offer to sell at lower 
prices to Arden’s dealers. Arden, therefore, is 
in the same position as Sun in the instant case. 
The district court (104 F. Supp. 796, 802), as 
well as the Court of Appeals, did not restrict 
the defense of meeting competition to the single 
situation where a supplier’s retail dealer is 
offered lower prices by another supplier. The 
Court said: ‘‘The customers of Arden in the 
respective area are not in competition with each 
other, and the products sold in each area are 
sold in competition with like products manu- 
factured by others.” 

27There is an analogy between the druggists, 
through whom American Cooperative Serum 
Association sold, and filling station operators— 
if one looks through the independent contractor 
status of gasoline retail dealers. Such dealers 
are something less than independent merchants 
and something more than the supplier’s em- 
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2(b) seems imprecise enough to support 
either interpretation.” Turning to the leg- 
islative history of the Act for enlightenment, 
we find Delphic generalities but no evidence 
that Congress considered the specific ques- 
tion at issue. In the absence of aid from 
judicial precedents and legislative history, 
we are driven to determining whether Sun’s 
construction of Section 2(b) is more mean- 
ingful and more in harmony with the 
purposes of the Act than the Commission’s 
construction. This determination requires 
us to weigh the disparate effects of the 
two constructions. 


For an oil company marketing gasoline 
through filling stations owned or leased 
by the operators and competing with a 
supplier-retailer, the practical effect of adopt- 
ing the Commission’s view is to excise 
from the Act the defense of meeting com- 
petition. 


[Competition in Gasoline Sales] 


If gasoline could be canned like tomatoes 
and stocked liked bottled goods, and if 
gasoline suppliers competed with each other 
for the retail merchant’s trade, the Com- 
mission’s reading of Section 2(b) would 


ployees. They cannot try Sunoco one day and 
Esso the next; they are inextricably associated 
with the gasoline they sell. In American Co- 
operative Serum the Court treated the druggists 
as ‘‘warehousemen’’ or ‘‘agents’’; they actually 
received the serum on consignment. 

° “The Robinson-Patman Act has been called, 
among other things, ‘one of the most tortuous 
legislative pronouncements ever to go on the 
statute books’. [Dirlam and Kahn, Fair Com- 
petition, The Law and Economics of Anti-Trust 
Policy, 119 (1954)]. It has been dubbed ‘com- 
plex and anomalous’ [Markham, Report of the 
Attorney-General’s Committee on Anti-Trust 
Laws, 70 Q. J. Econ, 211], ‘prolix and perplex- 
ing’ [Report of the Attorney General’s Com- 
mittee to Study Anti-Trust Laws, 172 (1955), 
and ‘obscure’ [id. at 175]. I am sure it has 
been called other things which have not been 
recorded and which could not be repeated here.’’ 
Boles, Marketing and the Robinson-Patman Act, 
Southwestern Legal Foundation 1958 Institute 
on Anti-Trust Laws, 1. See also Automatic 
Canteen Co. v. Federal Trade Commission [1953 
TRADE CASES { 67,503], 346 U. S. 61, 65, 73 
S. Ct. 1017, 97 L. Ed 454. 

29 Considering the difficulty of defining ‘‘com- 
petitor,’’ ‘‘injury to competition,’’ and ‘‘meeting 
competition in good faith,’’ the Robinson- 
Patman Act may have the virtue Savigny 
ascribed to Roman law: ‘‘the excellence of a 
Roman law lay in its being neither too plain 
nor too obscure, but expressed in a sort of mid- 
dling obscurity. ‘Auf einem schmalen Raume 
mittelmassigen Dunkelheit.’’ Quoted in Curtis, 
A Better Theory of Legal Interpretation, 3 
Vand. L. Rev. 407, 421 (1950). 
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be more realistic and more reasonable than 
is here presented. But the nature of gaso- 
line, the necessity for its bulk merchandis- 
ing, the responsibility of the refiner or 
supplier for advertising, the dependent rela- 
tion of the supplier on its dealers and the 
dealers on a single supplier make it a 
“fiction”, or something less substantial than 
a legal fiction, “to speak of price compe- 
tition at the oil company sale to the station 
level.” * An oil company’s product com- 
petes with the products of other refiners 
or suppliers in the motorists’ market— 
through dealer outlets.’ And, no oil com- 
pany can stay alive if it loses its dealers. 
The gas station retailer is a rare bird 
among retail merchants. His business is 
built around pumps which can be used only 
for his supplier’s gasoline.” Sun sells Sunoco 
in pumps that say “Sunoco”. Its competi- 
tor at 19th and Pearl in Jacksonville, Super 
Test, sells its gas in pumps that say “Super 
Test”. Sunoco gasoline flows unchanged 
from Sun through Sun pumps to motorists. 
Sun, not some small retailer, bears the 
primary responsibility for advertising and 
for puffing Sunoco against Super Test and 


30 Hnterprise Industries, Inc, v. The Texas Co. 
[1955 TRADE CASES f 68,163], 136 F. Supp. 
420, 421. 

31 “‘Most of the evidence seems clearly to 
demonstrate that a company offers discounts 
because its dealers are losing business to price- 
cutting competitors; since the major suppliers 
compete among themselves and with independ- 
ents primarily through their dealers, the con- 
cessions are made in a very real sense in good 
faith to meet competition. Furthermore, there 
is little evidence—and certainly none so far in 
these cases [Enterprise and the instant case, 
then before the Commission]—that the discrimi- 
nations complained of put a halt to price com- 
petition, or even threatened to do so. On the 
contrary, dual distribution and discriminatory 
price concessions seem to have contributed on 
balance to the intensity of price competition, 
where their effects have been visible.’’ Integra- 
tion and Competition in the Petroleum Industry, 
DeChazeau and Kahn, 480, (1959). 

*2 This practice does not violate Section 3 of 
the Clayton Act. FTC v. Sinclair Refining Co., 
1923, 261 U. S. 463, 43 S. Ct. 450, 67 L. Ed. 746. 

83 Dissenting opinion, Standard Oil Co. v. 
U. S. A. [1948-1949 TRADE CASES f 62,432], 
oat U5 S.1293;,323:. 

34““The legislative history of the Robinson- 
Patman Act discloses that one of the major 
dissatisfactions with original Section 2 of the 
Clayton Act was the belief that it was confined 
to cases where the effect of a price discrimina- 
tion was on competition among sellers. The 
Robinson-Patman Act modified a number of pro- 
visions of old Section 2, including both the com- 
petitive effect and meeting competition clauses. 
‘The modified provisions are distributed between 
the newly created subsections (a) and (b). 
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other gasolines even though the sales which 
are competitive take place at the con- 
sumer level. McLean’s losing fight for 
survival therefore, was a lost battle in a 
long war between Sunoco and Super Test 
gasoline and between Sun and Super Test, 
suppliers,’ each out to increase it share 
of the motorists’ trade. 


As Mr. Justice Jackson has pointed out: 
“ ‘Retailers’ storage capacity usually is limited 
and they are in no position to accumulate 
large stocks. They can take gas only when 
and as they can sell it.’* The suppliers, 
therefore, must maintain gasoline stocks to 
meet the needs of the ultimate consumer— 
the motorist; and a service station, there- 
fore, primarily is what the words indicates 
—a service station. In gasoline marketing 
the supplier simply cannot be cut off from 
the filling station operator and treated as 
if it competed only for the business of 
filling stations; oil companies compete with 
each other for the consumer’s business.” 
The filling station operator is a conduit 
between the supplier and the motoring 
public. As Mr. Justice Jackson observed: 


There is no reason to suppose that when the 
prohibition was amended to include discrimina- 
tions having adverse effects upon buyers, the 
failure to express a corresponding change in the 
meeting competition defense was anything more 
than the type of inadvertence which is the hall- 
mark of the statute. For it is clear that the 
defense was intended to be correlative with the 
offense. Nor has any reason of policy been sug- 
gested for creating an imbalance between the 
prohibition and justification. If the occasion for 
meeting competition exists, the validity of the 
defense should not depend on the hierachy in 
the scheme of distribution at which competition 
is met. A multi-tiered condemnation requires a 
multi-tiered defense.’’ Steed, Antitrust Prob- 
lems Under Price War Conditions, Southwestern 
Institute on Antitrust Laws, 77, 99 (1958). 
Wright, Vice-President and Sales Manager for 
Sun testified: ‘‘In this setup the dealer ac- 
tually is a conduit between the supplier, enjoy- 
ing the patronage of the motorist, and the 
motorist and in essence they become, the dealer 
and the supplier become, a team of which the 
supplier and not the dealer assumes the major 
responsibility for promoting and guiding com- 
petition within the area Now, it is not 
the service station operator, due to the limited 
facilities available, who is able to supply the 
repeated demand for gasoline, but it is the sup- 
Plier who assumes that responsibility. Service 
stations are just too small to permit more than 
a few days’ supply of gasoline We were 
competing with the station as a retailer of 
Super-Test gasoline for the business of the 
motorists residing or working near that loca- 
tion, 19th and Pearl, and who would find it 
convenient to stop at that station.”’ 
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“But the retailer in this industry is 
only a conduit from the oil fields to the 
driver’s tank, a means by which the oil 
companies compete to get the business 
of the ultimate consumer—the man in 
whose automobile the gas is used, * * * 
The retail stations, whether independent 
or company-owned, are the instrumen- 
talities through which competition for 
this ultimate market is waged.” 


The Commission centers its argument on 
the contention that Sun reduced its prices 
to McLean “to favor a particular customer 
in order to help that favored customer 
meet his competition.” It is true that 
McLean was in a direct competition with 
the Super Test station across the street. 
It is true that he was in distress. But 
there is nothing in the record to show that 
any Sun official beat his breast over the 
personal plight of Gilbert v. McLean. On the 
contrary, the record shows that Sun re- 
duced its price to McLean—to help itself; 
to meet low prices that were inducing mo- 
torists to buy Super Test instead of Sunoco 
gasoline. Keeping McLean in business at 
19th and Pearl was keeping Sun in busi- 
ness at 19th and Pearl and preserving Sun’s 
share of the market in the Jacksonville 
area. 


[Competitor as Supplier-Retailer] 


narrowing the 
that it takes 


An unfortunate result of 
scope of Section 2(b) is 
flexibility out of a defense that ought to 
be flexible and dependent on individual 
competitive situations. Here the Commis- 
sion gives no consideration to the fact that 
Super Test was a supplier-retailer. The 
Commission’s sole criterion is whether Sun’s 
price to McLean is lower than Sun’s price 
to other dealers. The result is doubly 
unfortunate when the price-cutting supplier 
is a vertically-integrated company. The 
natural effect of the Commission’s holding 
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will be to push already highly-integrated 
majors into combining direct retailing with 
their other operations—to the detriment of 
non-majors, such as Super Test, as well as 
to the detriment of filling station operators. 

One of the purposes of the Robinson- 
Patman Act was to promote local owner- 
ship, protect the small, independent merchant, 
and reduce the trend toward monopoly.* 
Congressman Patman stated that the bill 
was “designed to accomplish what so far 
the Clayton Act has only weakly attempted, 
namely, to protect the independent mer- 
chant, the public whom he serves and the 
manufacturer from whom he buys, from 
exploitation by his chain competitor.” 79 
Cong. Rec. 9078. “The primary remedial 
objective of the Robinson-Patman amend- 
ment of the Clayton Act, therefore, was the 
protection of the smaller independent mer- 
chants from injury to their competitive posi- 
tion resulting from discriminatory advantages 
extended by manufacturers and producers 
to mass distributors who were using their 
concentrated buying power to demand and 
obtain price concessions and preferential 
allowances and services. Whereas Section 
2 of the original Clayton Act was aimed at 
predatory practices of powerful sellers di- 
rected at: elimination of their weaker compet- 
itors, the Robinson-Patman Act was designed 
to curb the predatory use of bargaining 
power by chain stores and other large buy- 
ers and to preserve the independence of the 
small merchant as a factor in his local com- 
munity.” Austin, Price Discrimination Under 
the Robinson-Patman Act, p. 11 (American 
Law Institute, 1959). Here, ironically, the 
Federal Trade Commission, swept on inex- 
orably by the logical necessities of its bar- 
ren logic, finds itself in the unnatural role 
of fostering vertical integration at the ex- 
pense of the small, independent filling sta- 
tion retailer.” 


3% The Clayton Act was primarily intended to 
prevent predatory practices of large sellers 
whose selective price-cutting, often below cost, 
enabled them to kill off smaller competitors. 
The Robinson-Patman Act was in good part the 
outgrowth of the FTC’s investigation of chain 
stores. The primary purpose of the Act was to 
prohibit quantity discounts by large sellers 
where there was no cost saving attributable to 
the quantity sales. FTC, Final Report on the 
Chain Store Investigation, S. Doc. No. 4, 74th 
Cong., 1st Sess. (1935); S. Rep. No. 1502, 74th 
Cong., 2nd Sess. 4 (1946). See Austin, Price 
Discrimination and Related Problems under the 
Robinson-Patman Act 5-11, 93-96 (Amer. L. Inst. 
1959); Rowe, Evolution of the Robinson-Patman 
Act, 57 Col. L. Rev. 1059, 1061 (1957); Pala- 
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mountain, The Politics of Distribution chap. 
VII (1955); Rowe, Price Discrimination, Com- 
petition and Confusion: Another look at Robin- 
son-Patman Act 60 Yale L. J. 923 (1951); Fielda 
Food Distribution in the United States, 99 U. of 
Pa. L. Rev. 1051 (1951); Machlup, Characteris- 
tics and Types of Price Discrimination 397, 412 
(1955); Dirlam & Kahn, Fair Competition 206 
(1954). Authorities on the origin and legal im- 
pact of the Act are collected in footnotes 5 and 
6 of Rowe, Price Differentials and Product Dif- 
ferentiation: The Issues Under the Robinson- 
Patman Act, 664 Yale L. J. 1, 2 (1959). 

36 ‘Moreover, ‘by narrowing the scope of 
section 2(b), the decision aggravates the effect 
of price wars on retailers who are forced to cut 
their prices to maintain their volume of sales. 
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The Commission’s construction gives the 
vertically-integrated company a competitive 
advantage based on the legal effect the 
Commission attaches to integration of retail- 
ing operations rather than on such economic 
factors as efficiency of merchandising, of 
distribution or of performance. This is not 
the case of an aggressive retailer, such as 
a supermarket, having an established policy 
of doing a high volume business on a low 
margin, consistently emphasizing price over 
service. As the Commission sees it, without 
regard to the economics of merchandising 
gasoline, a supplier-retailer, large or small, 
may with impunity undercut the retail outlet 
of a competing supplier. The undercut 
supplier may not resort to defensive tactics 
such as price allowance to his established 
outlet that in part (here, 1.7 cents) protects 
his dealer and himself against sporadic 
predatory raids. 


[Supplier's Dilemma] 


How may a supplier protect itself in such 
a case? First, as the Examiner, perhaps 
with tongue in check, suggested, Sun could 
change its system of distribution, integrate 
its retail outlets, and sell directly to motor- 
ists through stations the company owns and 
operates.” Second, as of course the Ex- 
aminer did not suggest but implicit in the 
suggestion, is the alternative that Sun with- 
hold help to a filling station in distress and 
put the entire burden on the individual 
dealer—an intolerable burden, for, as this 
case demonstrates, an individual retailer 
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cannot survive a price war with a company 
that has integrated wholesale marketing and 
retailing. The retail dealer operating his 
own filling station works on such a thin 
margin that the slightest cut slices to the 
bone, and his resources are not large enough 
to enable him to hold out for the duration 
of any long drawn out price war. A large 
margin makes him an easy prey to an ag- 
gressive competitor. The effect of the Com- 
mission’s holding, therefore, is to bury the 
small, independent filling station retailer— 
whether the supplier takes over the owner- 
ship and operation of all its stations or, 
putting the entire burden on the dealer, the 
supplier takes-no action. This dilemma and 
its implications could not and did not escape 
the attention of the Examiner or the Com- 
mission. The Examiner made—and the 
Commission approved—the suggestion, one 
that is somewhat more than banal, that if 
Sun should choose not to meet competition 
from Super Test by operating its own sta- 
tions, a course of action naturally repugnant 
to the Commission, Sun could meet “com- 
petition at the dealer level by non-discrimi- 
natory reductions in price to all dealers”. In 
other words, to avoid the dilemma and to 
meet competition on the corner of 19th and 
Pearl streets in Jacksonville, Sun, perhaps 
ruinously, would have to reduce its price 
to all dealers in the United States.™ Or, 
assuming that the suggestion means “all 
dealers” in Jacksonville—in context it is not 
so limited—and assuming also that such 
price reduction would not run afoul of 
Anheuser-Busch,” the Commission would 


* * * [Such a decision’s] sole effect is to pro- 


hibit suppliers from lowering their wholesale 
prices to help their retailers meet a competi- 
tor’s price cut. While this may prevent retail 
prices from being driven as low as might other- 
wise occur, the full amount of these price cuts 
must now come out of the dealer’s profit 
margin. And since the ability of the retail 
dealer to meet price cuts normally acts as a 
deterrent to aggressive price-cutting * * * 
{such a decision] may even tend to encourage 
such practices.’’ Note, The Good Faith Defense 
of the Robinson-Patman Act; A New Restriction 
Appraised, 66 Yale L. J. 935, 941-942. 

31 The examiner’s opinion, adopted by the 
Commission, states: ‘‘It is true, of course, as 
respondent argues, that where one or some of 
its dealers are faced with ruinous price competi- 
tion respondent must take some action or suffer 
the loss of such dealership and respondent’s 
competition with its own competition, but of 
course this is not the law and cannot justify 
price discriminations injuring others. Re 
spondent could, if it chose to, meet such compe- 
tition at the dealer level by nondiscriminatory 
reductions in price to all dealers, or by oper- 
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ating its own stations and thus being in direct 
competition with other stations which reduce 
prices.’’ 

% The Supreme Court has said that the 
Robinson-Patman Act does not require a seller 
to choose ‘‘between ruinously cutting its price 
to all customers or refusing to meet the 
competition and then ruinously raising its 
prices to its remaining customers to cover in- 
creased unit costs.’’ Standard Oil Co. v. FTC, 
340 U. S. 231, 250 (1951). 

“The characteristic unwillingness of large 
national sellers to experiment with price 
changes. will certainly be intensified if any 
reduction must be made in all submarkets, and 
oligopolistic industries will therefore be de- 
prived of an important source of price flexi- 
bility’’.. Comment, Competitive Injury Under 
the Robinson-Patman Act, 74 Harv. L. Rev. 1597, 
1603 (1961). See also Dean, Managerial Eco- 
nomics 458 (1951); Machlup, The Hconomics of 
Sellers Competition 465 (1952). 

%° As noted in the Comment, Competitive In- 
jury Under the Robinson-Patman Act, 74 Harv. 
L. Rev. 1597, 1599, ‘‘The cease and desist order 
{in Anheuser-Busch] prohibiting reductions un- 
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have Sun enlarge the scale of the price war 
and risk a chain-reaction that might set off 
price wars throughout Florida and South- 
east United States. In either case, other oil 
companies, majors and non-majors, would 
have to meet Sun’s price-cuts thereby spread- 
ing price wars and subjecting the margins 
of filling station operators to further com- 
pression. 


[Attempt to Localize Price War] 


Sun’s restraint in taking no defensive ac- 
tion for four months and in giving a dis- 
count only to McLean had at least the merit 
of attempting to localize a disruptive price 
battle. Extension of similar discounts by 
other major supplies and by Sun, on an 
area basis, promptly resulted in a price war 
in the area. But suppose that a supplier 
in Sun’s situation should decide that an 
across-the-board tank-wagon price reduction 
to meet competition at one location is ir- 
rational, bad business management, and 
more than likely to bring on a general price 
war. Then, if the Act must be construed as 
forbidding a supplier’s making a price al- 
lowance to a retail outlet in distress—the 
effect is to freeze the price level of major 
brands of gasoline and to promote rigid 
resale price maintenance.* 


Imprecise language in the Robinson-Pat- 
man Act, policy divergencies between that 
Act and the Sherman Act, and the inter- 
relation of integration and competition in 
the petroleum industry make it difficult for 
the Commission and the reviewing court to 
apply Section 2(b) with certitude as to the 


less proportionately made in all markets, did 
not disturb the preexisting patterns of geo- 
graphic variation that had been characteristic 
of the company’s price behavior.”’ 

# The record shows that in March 1956 vir- 
tually all of the stations in Duval County sold 
gasoline at reduced prices. The gallonage for 
the county increased 28.5 per cent over the 
gallonage for January. 

For a case study of a price war in Philadel- 
phia that arose from a competitive situation 
similar to the situation in the present case and 
also involved Sun, see Note, Competition in 
Gasoline Retailing: A Price War, 101 U. of 
Pa. L. Rev. 647 (1953). q 

414 practice of tailoring tank-wagon prices 
to meet individual competitive situations tends 
to reduce the effectiveness of the resale-price- 
maintenance characteristics, such as they are, 
of a major’s pricing policy. The Commission’s 
holding has the opposite effect since it tends to 
make for uniformity and rigidity in resale 
prices. Cf. Adelman’s thesis: ‘‘The Act inhibits 
competition in the name of protecting compe- 
tition.” Adelman, The Consistency of the 
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correctness of its application to the issue 
for decision. The Commission itself has 
changed sides on the issue.” We _ have 
reached the conclusion that in this case the 
Commission’s construction of Section 2(b): 
violates the policy of the Act that places 
emphasis on individual competitive situa- 
tions; focuses on injury to particular com- 
petitors rather than on the health of the 
competitive process; conflicts with the pur- 
pose of the Act to protect the small retailer; 
fosters vertical integration of retailing op- 
erations, jeopardizing the future of the non- 
major as well as the independent filling 
station operator; discourages sound mar- 
keting in that it confers a competitive 
advantage on a supplier gaining trade by 
sporadic predatory low prices unrelated to 
economic factors, in the sense that a high- 
volume low-margin policy of a super-market 
is related to such economic factors as low- 
cost efficiency of operation and the maximi- 
zation of over-all profit; denies the realities 
of the market place in refusing to accept the 
undeniable fact that a supplier of gasoline 
competes with a supplier-retailer at the con- 
sumer level through filling station operators; 
tends to spread rather than localize price 
wars; and makes it impossible, as a practical 
matter, for a’ supplier to defend one of its 
filling stations, fighting for survival, or even 
to defend itself against destructive price 
raids of a supplier-retailer. Section 2(b) 
should not be read so narrowly as to pro- 
duce effects so out of line with national 
policy. These effects may be avoided, in 
keeping with the spirit of the law and 


Robinson-Patman Act, 6 Stanford L. Rev. 3 
(1953). See also Edwards, Maintaining Competi- 
tion 159-71 (1949); Resale Price Maintenance 
and the Anti-Trust Laws, 18 U. of Chi. L. Rev. 
369 (1951); The Swinging Door—Or How to 
Obey One Anti-trust Law by Violating Another, 
59 Yale L. J. 158 (1949); The Good Faith De- 
fense of the Robinson-Patman Act: A New 
Restriction Appraised, 66 Yale L. J. 935, 944 
(1957). 

# The position taken by the Commission in 
this case represents a shift in its views. Before 
1956 the Commission held that price allowances 
such as Sun made to McLean enjoy the protec- 
tion of the defense of meeting competition, See 
testimony of Gwynne, Chairman, FTC, before 
Senate Committee on the Judiciary, Subcom- 
mittee on Antitrust and Monopoly, ‘‘To Amend 
Section 2 of the Clayton Act’ Hearings, 84th 
Cong. 2d Sess. (1956), p. 229-232; cf. ibid., p. 
89-92. In 1956 the Senate Sub-Committee on 
Retailing, Distribution and Fair Trade endorsed 
views similar to those now held by the Com- 
mission. S. Rep. No. 2810, 84th Cong. 2d Sess. 
20, 28-29 (1956). 
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within the letter of the law, by a broad and 
simple construction: under Section 2(b) a 
supplier may be in competition with a sup- 
plier-retailer. Here, a supplier selling gaso- 
line that is in competition with the gasoline 
of a supplier-retailer and marketing its 
gasoline through an independent filling sta- 
tion that is in direct competition with a 
filling station owned and operdted by the 
supplier-retailer is in competition with that 
supplier-retailer and entitled to assert the 
defense of meeting competition in good 
faith. 


ie 
[Resale Price Fixing] 


The examiner held that even if Sun could 
assert the Section 2(b) defense, Sun failed 
to satisfy the statutory requirements of the 
defense for two reasons. First, Sun’s allow- 
ance to McLean was not to meet competi- 
tion, but to undercut Super Test’s price. 
Second, Sun and McLean entered into an 
agreement to fix the resale price of Sunoco 
gasoline. Such price-fixing agreement de- 
stroys the good faith defense and violates 
Section 5 of the Federal Trade Commission 
ING 


A. The examiner’s holding that Sun’s 
allowance to McLean was to beat competi- 
tion rests on the fact that the allowance of 
1.7 cents was to enable Mclean to post a 
price of 25.9 cents a gallon for Sunoco, a 
price then only one cent above the price of 
Super Test. This holding is a complete 
reversal of the views the examiner expressed 
during the hearing.“* The Commission did 
not discuss the point in its opinion; it did, 
however, adopt the findings and conclusions 
of the examiner. 
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The examiner was right the first time. 
(1) There is evidence in the record support- 
ing the contention that the usual price dif- 
ferential between a major’s regular gasoline 
and a non-major’s regular gasoline is two 
cents, The examiner found, however, and 
the record supports the finding, that: “There 
is also considerable evidence in the record 
that the price differential between the two 
is frequently one cent a gallon. Suffice it to 
say that there is not sufficient reliable, pro- 
bative, and substantial evidence in the rec- 
erd to establish what, if any specific amount, 
is the usual and customary difference be- 
tween major and non-major regular brands 
of gasoline.’ This of course bears im- 
portantly on the question of Sun’s good 
faith in meeting, not undercutting, Super 
Test. (2) In holding that Sun’s allowance 
of 1.7 cents to permit a posted price of 25.9 
cents was to beat competition, the examiner 
relied on McLean’s testimony that he was 
not hurt competitively by a two cents spread. 
But this conclusion assumes that Super 
Test had an established, relatively stable 
pricing charge of 24.9 cents. The record 
shows, however, that Super Test had a 
bouncing ball pricing policy. The price had 
dropped as low as 21.9 and 20.9 cents a 
gallon. October and November prices were 
fairly stable but from December 1 on it 
was beyond human knowledge to say what 
Super Test’s price might be at any particu- 
lar time and how long the price would stay 
put.” In response to a question from the 
examiner as to how he arrived at 25.9 cents, 
McLean testified that he thought it was “to 
keep the two cents differential’. Shortly 
after December 27, when McLean cut his 
price, Super Test cut its price to 23.9 cents. 


“One of the anomalies created by the 
Robinson-Patman Act is the doctrine that 
the primary test of good faith is whether the 
seller’s lower price was made for the purpose 
of beating competition; that in competing for 
business a seller may equal a competitor’s price 
but not go below it. Moss, Inc. v. FTC [1944- 
1945 TRADE CASES { 57,353], 2 Cir., 1945, 148 
F. 2d 378; Porta Rican American Tobacco Co. 
v. American Tobacco Co., 2 Cir., 1929, 30 F. 2d 
234. 

44 Near the end of the hearing, the examiner 
commented: ‘‘{The Commission said] nothing 
in the complaint about fixing a price or cutting 
the price to within one cent of the competition 

If you had an allegation that by fixing 
a price, by cutting the price or maintaining 
the price within one cent of the Super-Test 
price in order to drive Super-Test out of busi- 
ness or harm competition or unduly suppress 
competition, as you have in the Pure Oil case, 
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then it would be entirely relevant to prove that, 
and it would first be necessary as a basis for 
that to prove that one cent would have had the 
effect, as you are attempting to do in the Pure 
Oil case. On the [Commission’s] theory 
anyone who cuts a price to compete is violating 
the law and we would have uniformity of price 
throughout the country, which is exactly what 
we do not want. I do not think the one- 
cent differential has anything to do with the 
case.’’ 

4©On December 1, 1955 Super Test regular 
gasoline was priced at 26.9 cents a gallon. 
December 4 it dropped to 21.9. December 5 it 
went back to 26.9. December 12 it was down 
again to 21.9. December 13 the price started 
at 26.9 then dropped to 21.9. December 17 it 
was again 26.9. December 27 it was 24.9 Janu- 
ary 3, 1956, it dropped to 23.9. February 16 it 
went to 22.9 and February 28 to 19.9. 
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Notwithstanding the unpredictable ups and 
downs in Super Test’s prices in December, 
January, and February, McLean made no 
attempt to maintain a one cent differential 
or to ask Sun for any further allowance. 
February 16 Super Test cut its price to 
22.9 cenis. Two days later McLean went 
out of business. We point out, too, that in 
view of Super Test’s practice of giving sav- 
ings stamps, worth about one cent a gallon, 
the actual spread exceeded the apparent 
differential. It seems to us that in view of 
this nervous and erratic pattern of irregular 
prices, Sun’s allowance of not quite two 
cents and McLean’s choice of 25.9 cents 
were about as fair and reasonable a meeting 
of competition as anyone could expect. (3) 
In reaching this conclusion, we have also 
considered, as evidence of good faith, Sun’s 
restraint over a long period of provocation 
and Sun’s diligence in attempting to collect 
and evaluate the facts before taking any 
defensive action. 


[Agreement to Fix Prices] 


B. The examiner concluded, again re- 
versing the view he held during the hear- 
ings, that Sun and McLean entered in a 
price-fixing agreement or understanding. 


Price-fixing is per se unlawful. United 
States uv. Socony Vacuum Oil Co. [1940- 
1943 Trape Cases {§ 56,031], 1940, 310 


U. S. 150, 223. We recognize that direct 
proof of such agreement is not necessary, 
and that the Commission is charged with 
fact-finding. But the difficulty of proving 
an “understanding” and the acceptability of 
circumstantial evidence as proof do not 
justify relaxing the requirement that sub- 


46 The examiner stated that the argument of 
the Commission did not ‘‘make sense.”’ He 
said: ‘‘(YJou then jump to the conclusion that 
they must have agreed to fix the price because 
the price was a one-cent differential, but that 
might just as well have been a unilateral deci- 
sion on the part of McLean or a unilateral 
decision on the part of Sun, if they controlled 
the price, as you claim, That would not be 
any evidence of an agreement between Sun Oil 
and McLean.”’ 

47 McLean testified: : 

“Q. What kind of an understanding did you 
have with Sun Oil Ta taaee apeeg up to them 

iving you this price adjustment’ 
en. Well, T think I had been after them to 
get that price adjustment and on that day—I 
was closed for one or two days—and that day 
the salesman came around, Mr. Harper, and he 
said—I was talking to him about it and he said 
if it continued, if they dropped again, Super 
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stantial evidence must support the Com- 
mission’s findings and conclusions. As we 
read the record as a whole, there is no 
substantial evidence to support the Com- 
mission’s finding of a price-fixing _agree- 
ment. McLean, testifying a year after he 
had been forced out of business, apparently 
not actuated by any love for Sun, unequivo- 
cally stated that he had no agreement or 
understanding with Sun as to his retail 
price.” Sun’s regional manager and sales 
manager, who handled the allowance to 
McLean, were subjected to rigorous cross- 
examination. They testified that Sun does 
not fix the retail price for its dealers, and 
did not have an agreement or understanding 
with McLean as to his resale prices. He 
could post any price, and 25.9 was the price 
he selected. Two of the four Sun dealers 
allegedly injured did testify that McLean 
told them that he was “very dissatisfied 
with the arrangement”, but they refused to 
state that he had told them that he had an 
agreement with Sun or that Sun required 
him to fix a price of 25.9 cents. 


The inference of price-fixing is based, as 
the examiner phrased it, on McLean’s “testi- 
mony that he was required to take a cut in 
prices [‘and drop his retail price to 25.9’] 

. in order to secure the discount of 1.7 
cents per gallon from [petitioner]”. The 
record shows, however, that the arithmetic 
of the situation, not Sun, required a dis- 
count of 1.7 cents and compelled McLean 
to take a cut of 1.3 cents, if he wished to 
post a price of 25.9 cents and still keep a 
bare subsistence margin of 3.5 cents above 
the tank-wagon price. That is what Mc- 
Lean was trying to say when he talked 
about being “required” to take a cut and 


Test dropped again, that they would try to do 
something about it. 

“He stayed around, I guess, 30 minutes or an 
hour and then he went off and on that day they 
did drop their prices and they gave me an 
adjustment and I dropped mine. 

“Q. Now, is that all—what were you required 
to do if anything to get the adjustment? 

“A, To take a cut.”’ 

* * * 

“Q. I will ask you this, then: Weren't you 
required to do something to obtain that? 

“A. To obtain that price? 

“Hearing Examiner Piper: Yes. 

“A. No, I dropped my gas but I wasn’t re- 
quired—I didn’t have no agreement with them 
as far as lowering my price or raising my price 
or anything. There was no agreement made. 

“Q. Was there anything said to you about 
reducing your margin of profit? 

“A, Yes my margin of profit was reduced.” 
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having his margin of profit “reduced”. He 
had no difficulty in making it clear that 
there was no agreement, no qmd pro quo, 
and he saw no inconsistency in his testi- 
mony. When Sun finally lowered its tank- 
wagon price to McLean, it is fair to assume 
that Sun would not have done so, if Mc- 
Lean had intended maintaining his price of 
28.9 cents a gallon. Such an arrangement 


would have given him a margin of 6.5 cents, 
clearly an unjustifiable preference over other 
Sun dealers. 

This is a long way from a price-fixing 
agreement. 

For the foregoing reasons, we set aside 
the Federal Trade Commission’s cease and 
desist order issued against Sun Oil Com- 
pany January 5, 1959. 


[| 70,084] The Baltimore and Ohio Railroad Co, et al. v. The New York, New 
Haven and Hartford Railroad Co. and Boston & Maine Railroad. 


In the United States District Court for the Southern District of New York. Civil 
No. 148-323. July 7, 1961. 


Sherman and Interstate Commerce Acts 


Combinations and Conspiracies—Rate Agreements for Freight Car Use—Influencing 
ICC Action—ICC Approval—An antitrust defense and counterclaim based on alleged 
improper price fixing and restraint of trade in fixing the terms and rates under an agree- 
ment relating to daily charges for freight car use were stricken where it had been entered 
into under the Esch Car Service Act and approved by the ICC under the Reed-Bulwinkle 
Act (Sec. 5a of the Interstate Commerce Act), The agreement specifically reserved the 
right of participants to depart from its rates, and it could be enforced (or defended against 
by lessees) through ordinary litigation. Also, joint action by railroads to influence favor- 
able ICC action on rates and the effect of the agreement fell within the rule of Eastern 
Railroad Presidents Conference, 1961 TrapE CASES { 69,927, allowing concerted action to 
influence legislation and excluding from the application of the antitrust laws those 
restraints flowing from valid governmental action, hence did not violate the antitrust laws. 


See Combinations and Conspiracies, Vol. 1, J 2005.280, 2039.70. 


Private Enforcement and Procedure—Unlawful Practices Alleged in ICC Hearing— 
Findings of Fact by ICC.—Alleged unlawful practices in connection with railroad car leas- 
ing rates and agreements which were in issue in an ICC hearing and were found not to 
have existed could not thereafter be used as a basis for a Sherman Act defense and counter- 
claim. While the ICC’s conclusions as to the validity of particular practices under the 
antitrust laws are not binding on the courts, its findings that the practices alleged did not 
exist are conclusive, 


See Private Enforcement and Procedure, Vol. 2, J 9012. 


For the plaintiffs: Alexander & Green for The Baltimore and Ohio Railroad Co. 
(Donald M. Dunn, of counsel); Clark, Carr & Ellis for Atchison, Topeka and Santa Fe 
Railroad Co, (Charles D. Peet, G. Clark Cummings, Richard R. Bongartz and Smith R. 
Brittingham, Jr., of counsel); Richard E. Costello for The Delaware, Lackawanna and 
Western Railroad Co.; Davis, Polk, Wardell, Sunderland & Kiendl for Western Mary- 
land Railway Co. (Matthew V. Stepsis, of counsel); Gerald E. Dwyer for The New York 
Central Railroad Co. (Jerome H. Shapiro, of counsel); Richard D. Lalanne for Lehigh 
Valley Railroad Co. 

For the defendants: William T. Griffin and Donovan, Leisure Newton & Irvine for 
The New York, New Haven and Hartford Railroad Co. and Boston & Maine Railroad 


(Carl E. Newton, Granville Whittlesey, Jr., Peter B. Spruance, M. Lauck Walton and Roger 
Clark of counsel). 


Ryan, Chief Judge [In full text except for 
omissions indicated by asterisks]: In these 109 
suits, which have been consolidated by the 
Court for all purposes, similarly situated 
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railroad plaintiffs seek to recover from rail- 
road defendants The New York, New Haven 
and Hartford Railroad Company and Boston 
& Maine Railroad per diem rental rates for 
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the use by defendants of plaintiffs’ freight 
cars at a rate of $2.40 from August 1, 1953 
to December 31, 1956 and at a rate of $2.75 
from then to date. 


Plaintiffs have moved for summary judg- 
ment and to strike defendants’ Fourth Af- 
firmative Defense and Third Counterclaim 
as being insufficient in law and on the 
ground of res judicata. 


[Z. C. C. Proceedings] 


Defendants have moved for a stay of all 
the suits pending final determination includ- 
ing judicial review, if any, of two petitions 
pending before the Interstate Commerce 
Commission to determine the reasonable- 
ness of past per diem rates. 


We have before us as a result of extended 
pretrial hearings a rather voluminous and 
complete statement of agreed and undis- 
puted facts. 


The controversy revolves around the con- 
tractual obligation of defendants to pay the 
per diem rates established by three instru- 
ments: “The Car Service and Per Diem 
Agreement”, “The Plan of Organization” 
and “Agreement No. 7”. There is no dis- 
pute concerning the making of these agree- 
ments, or their execution by the parties. 
What is in dispute is whether defendants 
withdrew from them in accordance with 
their terms. 

As stipulated by the parties, the sole issue 
is: “whether the defendants are obligated to 
pay the amount of per diem published from 
time to time subsequent to July 31, 1953 and 
incorporated as changes in Rule 1(a) of the 
Per Diem Rules Freight published by the 
AAR since then.” (24 S of F) 


{Car Service and Per Diem Agreement] 


Each of the several suits is based on 
“Car Service and Per Diem Agreement” 
(CSPDA) subscribed to by each plaintiff 
and defendant and filed with the Associa- 
tion of American Railroads or its predeces- 
sor wherein each agreed to settle its monthly 
freight car hire balances at the per diem 
rate published in Rule 1(a) of the Code of 
Per Diem Rules—Freight, promulgated by 
the Association of American Railroads. 
The rates so published were $2.40 from 
August 1, 1953 to December 31, 1956; $2.75 
from January 1, 1957 to November 30, 1959; 
and $2.88 since then. The amounts sought 
to be recovered by plaintiffs represent the 
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difference between these rates and the 
interim payments made by defendants under 
a temporary settlement. 


It is contended by defendants: 


(1) that they are obligated to settle per 
diem balances only at the rate fixed by 
Rule 1 at the time they subscribed to the 
“C, S. P. D. A.”, which for defendant New 
York, New Haven and Hartford was ninety 
cents when it subscribed in 1920 and for 
defendant Boston & Maine $1.00 when it 
subscribed in 1927, which rates by agree- 
ment were increased to $1.15 in 1945; (1st 
Affirmative Defense) 


(2) thatethe,s ©.So bP. D: As ceased to 
exist in that it was superseded by the later 
“Agreement No 7” from which they with- 
drew in June, 1953; but that in any event if 
the first agreement continued: in effect, plain- 
tiffs may not recover under it because it is 
illegal under the antitrust laws; (2nd Affirma- 
tive Defense) 

(3), that defendants have paid more than 
the reasonable rate for the use of the cars 
and are entitled to recover these overpay- 
ments (3rd Affirmative Defense and 2nd 
Counterclaim) ; 


(4) that plaintiffs since January 1, 1947 
have been conspiring to force defendants to 
pay fixed charges in violation of Section 
5(a)(6) of the Interstate Commerce Act 
and Sections 1 and 2 of the Sherman Act, 
in refusing to negotiate or agree to a reason- 
able rate outside the agreement and in filing 
these actions to enforce their illegal agree- 
ment (4th Affirmative Defense); 


(5) that these suits are in breach of a 
written agreement by 88 of these plaintiffs 
not to bring suit, to settle on an interim 
rate pending final determination by the 
Commission of the proceedings before it 
and to be bound by the final determination 
of a reasonable rate by that body (5th 
Affirmattve jDefense). 


By way of 3rd Counterclaim, defendants 
seek under Section 4 of the Clayton Act 
treble damages incurred as a result of plain- 
tiffs’ coercive measures, their withholding 
of tariffs and their institution of admini- 
strative and judicial proceedings. 

Plaintiffs reply that while defendants 
could have withdrawn from their obligation 
under the C. S. P. D. A. on three months’ 
previous notice in writing to the General 
Secretary of the Association, they did not 
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do so, that these agreements are continuing 
obligations not superseded by Agreement 
No. 7 and defendants’ withdrawal, which is 
not disputed, from that agreement did not 
effect withdrawal from the earlier agree- 
ment. Plaintiffs also deny that the 
Cc. S. P. D. A. is illegal and assert that in 
any event this is a question which has been 
determined adversely to defendants by the 
Interstate Commerce Commission and the 
district court of Massachusetts. 


Resolution of the issue before us requires 
a reading of the agreements in question and 
the circumstances surrounding their evolution. 


The Per Diem Rules Agreement: 


As early as 1902 the major railroads in- 
cluding the two defendants had gotten to- 
gether to work out a uniform system for 
freight car rentals on a per diem basis. The 
first formal agreement was the “Per Diem 
Rules Agreement”, which made binding 
upon each of the subscribers per diem rules 
regulating rental of one another’s cars. This 
had been promulgated by the American Rail- 
way Association—a voluntary association of 
which defendants and most of the major 
railroads were members. 


Under it, each “subscriber railroad com- 
pany promises and agrees with each railroad 
company severally which subscribes and 
files a counterpart hereof with the secretary 
of the American Railway Association, that 
the subscriber will abide by the rules gov- 
erning settlements for-the use of freight 
cars, adopted by the association and desig- 
nated ‘per diem rules’ on the minutes of its 
proceedings; this agreement to continue for 
one year beginning July Ist, 1902, and there- 
after until withdrawn on or after July Ist, 
1903, by three months previous notice in 
writing to the secretary of the association.” 


By 1916 the dates in the Agreement had 
been eliminated and the “per diem rules” 
had been incorporated in a “Code of Per 
Diem Rules”, and a “Code of Car Service 
Rules” governing the interchange, use and 
return of freight cars which had been adopted 
by the members of the American Railway 
Association. 

Substantial changes were made in that 
year in the Codes, among them an increase 
in the per diem rate fixed by Rule 1 of the 
Codes and an increase in the power of the 
Association’s Commission on Car Service 
created by the Code of Per Diem Rules to 
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add or modify any of the Car Service or 
Per Diem Rules. No provision was made 
for resubscription then or in the future by 
any of the railroads which had subscribed 
prior to that time in order to be bound by 
the changes then effected and further con- 
templated. That no such resubscription 
was considered necessary in order to make 
the changes binding on the various subscrib- 
ers is clear from this and from the fact that 
subsequent changes in December, 1916 and 
1917 were made and that both defendants 
settled their per diem balances accordingly. 


[Esch Car Service Act] 


In May 1917 the Esch Car Service Act 
(40 Stat. 101; amended by Transportation 
Act of 1920 (41 Stat. 456, 476) now 49 
USCA 1(10)-1(17)) was enacted imposing 
upon every carrier subject to the Interstate 
Commerce.Act (I. C. A.) the duty to estab- 
lish and enforce just and reasonable rules 
with respect to car service and declaring 
every such unreasonable rule or regulation 
unlawful. The Interstate Commerce Com- 
mission, which was given authority to estab- 


lish such reasonable rules and punish for 


non-observance, created the Bureau of Car 
Service to administer its powers under the 
Act; this Bureau worked directly with the 
American Railway’s Association’s Commis- 
sion on Car Service to help it establish and 
enforce reasonable rules and practices with 
respect to car service. 


The Car Service and Per Diem Agreement: 


In March 1920, upon the return by the 
Government of the railroads to their owners 
after wartime operation, “The Car Service 
and Per Diem Agreement” was made and 
counterparts were subscribed to and filed 
by most of the major railroads including 
the defendants. 


This agreement provided: 


_ “The subscribing railroad company prom- 
ises and agrees with each railroad company 
severally which subscribes and files a 
counterpart hereof with the General Sec- 
retary of the American Railroad Associa- 
tion, that the subscriber will abide by and 
enforce the rules prescribed for the han- 
dling of and settlement for freight cars and 
included in the Codes of Car Service and 
Per Diem Rules, promulgated by the 
Association. 

“FURTHER, That the subscribing rail- 
road company agrees to the creation of a 
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Commission on Car Service with plenary 
powers as provided in Per Diem Rule 19, 
and which Commission shall be estab- 
lished and maintained at Washington, and 
shall cooperate with the Interstate Com- 
merce Commission in all car service mat- 
ters on and between all railroads; and 
generally to act for the subscriber as its 
agent in all such car service matters as 
fully and. as effectually as could the 
subscriber. 

“FURTHER, That the said Commis- 
sion on Car Service is hereby designated 
and appointed as the agent of the sub- 
scribing railroad company, upon which 
service of all orders and directions with 
respect to car service, in accordance with 
the provisions as to car service of the 
Act to Regulate Commerce in force at the 
time, may be made by the Interstate Com- 
merce Commission for and in the sub- 
scriber’s behalf; a duplicate original of 
this agreement being filed by the sub- 
scriber with the Interstate Commerce 
Commission to evidence such designation. 

“This agreement to continue until with- 
drawn by three months’ previous notices 
in writing to the General Secretary of the 
Association.” 

This is the same agreement resubscribed 
to by defendant Boston & Maine* in 1927 
with a change in the name of the American 
Railroad Association to American Railway 
Association and the substitution of a Car 
Service Division for Commission on Car 
Service; and it is the same agreement as 
that signed by other railroads after 1934, 
the date of the Plan of Organization, with 
the substitution of Secretary of the Trans- 
portation Section for General Secretary of 
the American Railway Association. 


The Commission on Car Service had as 
its Chairman one of defendant Boston & 
Maine’s officers, and the Special Committee 
established by the Association included 
among its members the President of de- 
fendant New York, New Haven and Hart- 
ford. It was recommended by this Special 
Committee that the Association make a 
complete study and revision of the C.S. P. D. 
Rules; this recommendation was approved 
by the*membership of the Association of 
Railway Executives to which defendants 
belonged. From 1920 to 1934, changes in 
the rules were made upon approval by 
letter ballot of the members of the Associa- 
tion owning a majority of the revenue 


1 Resubscription was for itself and for rail- 
roads other than those in 1920; since that time 
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freight cars. In 1934 the Association of 
American Railroads was formed, and the 
predecessor organization ceased to exist. 
Every change in the Association and its 
By-laws and Plan of Organization was 
approved by its members. Defendants were 
and remained members of these organiza- 
tions during the periods they existed. In 
fact at the time of the change, presidents 
of both defendants became directors of 
the Association of American Railroads. 


While the Committee was studying changes 
in the Rules, the ICC, because of a short- 
age of cars, issued several temporary orders 
amending, superseding or suspending the 
car service rules promulgated in March, 
1920 by the Association of American Rail- 
ways. It was clear that such changes were 
contemplated and that all subscribers were 
to be bound unless they withdrew from 
the agreement as provided by its terms. 


From the language of the two agreements 
requiring explicit withdrawal upon three 
months’ notice; from the fact that changes 
in the Rules and rates were made prior to, 
during and after subscription by the sev- 
eral railroads by the ICC and the Asso- 
ciation’s Commission on Car Service; from 
the fact that under both agreements each 
pair of subscribers agreed to enforce the 
rules, that the subscribers in 1920 contem- 
plated and directed study and revision of 
the Codes, that many revisions have been 
made since 1920 and that there has never 
been general resubscription by any member, 
it is evident that the entire purpose of 
the agreements was to bind the various 
subscribers without the need for resub- 
scription following each change. 


That this was the plain understanding 
of the defendants is clear from their actions 
during the entire period. While the parties 
were operating under the 1916 “Per Diem 
Rules Agreement”, the rate had been raised 
to 75¢ and dropped to 60¢ and both de- 
fendants had settled at these rates during 
the time they were in effect. When the 
defendant New Haven entered into the 
1920 Agreement, the rate was 90¢, whereas 
when the defendant Boston & Maine resub- 
scribed to an amended agreement in 1927, 
it had risen to $1.00, and defendant New 
Haven, while it did not resubscribe, con- 
sidered itself bound. 


neither defendant ever resubscribed to any 
other. Gis. +E. D: A; 
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The rate of $1.00 remained from 1920 
to 1945, at which time it was raised to 
$1.15; in 1947 to $1.25 and $1.50; in 1949 to 
$1.75; in 1952 to $2.00; in 1953 to $2.40; 
in 1957 to $2.75; in 1959 to $2.88. But it 
was not until 1953 that defendants refused 
to abide by the rate of $2.40 on the theory, 
now put forward, that they were not bound 
without resubscription beyond the rate fixed 
at the time they subscribed. Throughout 
the years, defendants participated in the 
organization and procedures of the Asso- 
ciation of American Railroads and in the 
latter “Agreement No. 7”, in connection 
with per diem rate increases and other 
changes. While in 1947 and 1952, the de- 
fendants voted against any increase, this 
was clearly action on their part which 
would have been unnecessary had they not 
felt bound by the increases, as was also 
their participation in 1946 in the proceed- 
ings before the Commission on a complaint 
that the rates were too high (Alabama v. 
Aberdeen, 274 ICC 383 (1949)). Certainly 
it was the understanding of the Commis- 
sion that all subscribers continued to be 
bound by the increased rates under the 
C. S. P. D. A. until withdrawal. (Rules for 
Car Hire Settlement, 160 ICC 369; 165 ICC 
495 (1930); Car Service Freight Cars, 268 
ICC 687 (1947); Alabama v, Aberdeen, supra.) 


We conclude that so long as defendants 
remained subscribers to the C. S. P. D. A, 
they were bound by all future rates fixed 
in accordance with the agreed procedures. 
If this were not so, either the railroads 
would be paying different rates for the 
same cars depending on the rate fixed at 
the time of their subscribing, or every time 
the rate was changed there would be the 
need of resubscription by all. This would 
not be promoting the establishment of an 
efficient and uniform system for the inter- 
change of cars. 


We now turn to examine “Agreement 


No. 7” of 1950 and the Plan of Organization 
of 1934, which it incorporates. 


The Plan of Organization of 1934 

It is recited in the preamble that its 
purpose is to establish an authoritative 
national organization to deal with matters 
affecting the railroad industry where con- 
cert of policy and action are required. Pur- 
suant to this purpose, the Association of 
American Railroads was created to deal 
with all these matters; the general super- 
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vision of the affairs of the Association was 
entrusted to a Board of Directors, elected 
by the member roads. Some of the di- 
rectors would serve on an Executive Com- 
mittee established to recommend to the 
Board policies and rules and regulations 
to promote efficiency and economical opera- 
tion of railroad business. It provided that 
matters pertaining to Car Service, etc., were 
to be dealt with by the Operation & Mainte- 
nance Department (Article 12) and that 
rules and regulations were to be promul- 
gated by the President and Executive Com- 
mittee and established by member roads 
voting according to equipment ownership 
(Article 18). 


Under Article 19, all disputes between 
the members of the Association were to 
be submitted to the Board of Directors 
whose decision was to be accepted and 
carried out by the members or submitted 
to arbitration, Under Article 22, it was 
directed that all carriers upon becoming 
members of the Association were to exe- 
cute a “form of contract” which was at- 
tached to the plan and which bound each 
member to the provisions of the Plan so 
long as he remained a member of the 
Association “reserving the right, however, 
to cease to be a member upon the expira- 
tion of ninety days after giving written 
notice of intention to withdraw from mem- 
bership”. 


[Right of Indiwidual Actions] 


In 1946 and 1947, by letter ballot of all 
the members of the Association (including 
both defendants and all plaintiff members), 
the Plan was revised in order “to omit 
language in the existing Plan which could 
be regarded as making the action of the 
Association authoritative or binding on its 
members.” (See Ex. 39—letter from Presi- 
dent of AAR.) Instead, a new Article 23 
(later Article 24) was added providing that 


“Nothing in this plan shall in any way 
prohibit or restrain any member road 
from acting individually and independ- 
ently of the Association or of any and 
all other member roads with respect to 
any of the matters covered hereby, and 
the right of individual and independent 
action is expressly reserved to each mem- 
ber road.” 


The exercise of this right was not con- 
ditioned upon prior notice. From that time 
to 1950 each of the rate increases from 
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$1.25 to $1.50 and then to $1.75 was made 
effective under the procedures of this Plan 
after majority vote of the car owning mem- 
bers of the Association, subject of course 
to the right provided by this Article. De- 
fendant Boston & Maine voted in the af- 
firmative to the $1.25 increase—and as 
it had to the $1.15 increase in 1944 and in 
the negative to the other increases; but 
defendant New Haven voted in the nega- 
tive as to all—however, both defendants 
continued to abide by the rates so estab- 
lished until August, 1953 when the $2.40 
rate went into effect. 


The Plan contained no explicit provisions 
obligating the members of the Association 
to enforce or abide by the rates established 
or reference to the Car Service and Per 
Diem Agreements. The plaintiffs, therefore, 
would limit this right of independent action 
only to the procedures established by the 
Plan for determining the per diem rates, 
and not extend it to the underlying obliga- 
tion contained in the earlier agreement. 
However, it was not necessary that the 
Plan spell out any obligation because the 
parties recognized that they were bound 
by the underlying C. S. P. D. A. and that 
the Plan had become an integral part of 
that agreement. Any provision or amend- 
ment in the Plan qualifying or enlarging 
the parties’ rights and obligations effected 
a parallel change in the rights and obli- 
gations of the earlier agreement. 


Aside from the emptiness of the right 
argued for by plaintiffs, the language of the 
article does not bear out any such restric- 
tion, The right conferred is to act inde- 
pendently and individually ‘“‘of the Association 
or of any and all other member roads” 
with respect to “any of the matters’ covered 
by the Plan, which certainly included per 
diem rates. The clause which it super- 
seded—Article 19—was concerned with 
“controversies between members” over mat- 
ters subject to the jurisdiction of the Board 
of Directors which controlled the activities 
of the Association and which encompassed 
among its many activities the establishment 
of per diem rates. 

Consequently, the right to act independ- 
ently extended not only to action taken by 
the Association and binding on its members 
by reason of membership (such as pro- 
cedures for establishing rates) but also to 
any action taken by the members among 
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themselves in order to make the action 
of the Association mutually binding upon 
one another—such as the C. S. P. D, A. 
This was the very purpose of the amending 
article—to free the agreement of the parties 
(contained in the C. S. P. D. A.) from a 
charge of joint price fixing that might be 
held to be illegal under the antitrust laws. 
(See United States v. AAR, “The Lincoln 
case”, 4 F. R. D. 510 (1945); Georgia v. 
Penn RR Co., 324 U. S. 439 (1945).) 

On June 17, 1948, the Reed-Bulwinkle Act 
(Section 5a of the I. C. A., 49 USC 5b) 
was passed conferring immunity from the 
anti-trust laws on rate making agreements 
of common carriers upon approval of the 
Commission. Section 5a(9) of the Act, 
in pertinent part, provides that, if approval 
of an agreement is not prohibited by Sec- 
tions 4, 5 or 6 of the Act, “parties to any 
agreement approved by the Commission 

. are hereby relieved from the opera- 
tion of the antitrust laws with respect to 
the making of such agreement, and with 
respect to the carrying out of such agree- 
ment in conformity with its provisions and 
in conformity with the terms and conditions 
prescribed by the Commission. 


[Limitation on ICC Approval] 


The Commission may not under Section 
4 approve an agreement unless it comes 
within Section 2 and is in furtherance 
of national transportation policy; nor under 
Section 5 if it relates to a pooling or divi- 
sion, etc.; nor under Section 6 “unless it 
finds that under the agreement there is 
accorded to each party the free and unre- 
strained right to take independent action 
either before or after any determination 
arrived at through such procedure.” 


“Agreement No. 7” 

We now turn to Agreement No. 7, which 
was dated April 1, 1950 and became ef- 
fective October 7, 1950. On February 28, 
1950, upon application of 581 common car- 
riers including plaintiffs and defendants, 
the Interstate Commerce Commission un- 
der Section 5(a) of the Interstate Commerce 
Act had approved the agreement. Section 
Sa, Application “Now 7), 277. [CG 413.5 It 
provided, in part, that— 

“It is Hereby Agreed, between and 
among the several railroad companies 
subscribing hereto ... that the organ- 
izations and procedures for the joint con- 
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sideration, initiation or establishment, and 
adjustment from time to time, of (a) 
the per diem rate of compensation payable 
for the use of foreign line freight cars, 
(b) mileage rates of compensation pay- 
able to owners of freight cars for the 
use thereof, (c) demurrage and storage 
charges payable by shippers for the use 
of railroad freight cars and facilities, and 
(d) rules and regulations pertaining to 
such rates or charges, shall be in ac- 
cordance with the provisions of this agree- 
ment.” 


Section I provides that the Board of 
Directors of the Association of American 
Railroads shall be constituted and the mem- 
bers thereof selected in accordance with 
the Plan of Organization of said Asso- 
ciation, which was made a part thereof. 
Section II provides that the sixteen member 
General Committee—Operating-Transporta- 
tion Division in the Association’s Operations 
and Maintenance Department shall be con- 
stituted and elected as provided in Article 
10 of said Plan of Organization. 


Section III provides that the General 
Committee upon its own initiative, at the 
direction of the Association’s Board or at 
the instance of subscribers to said Agree- 
ment owning not less than 20% of the 
revenue freight car ownership of all sub- 
scribers “. . . shall from time to time 
consider the desirability of change of cur- 
rent rates of per diem, mileage, or demurrage 
and storage charges, or of any rule or 
regulation pertaining ” thereto and 
report its recommendations to the Board. 
Provision is made for minority reports. 
The General Committee is to “. . . con- 
sider proposals for changes in demurrage 
or storage rates and charges, or rules or 
regulations pertaining thereto, submitted 
by duly designated committees of inter- 
ested shipper organizations, including the 
National Industrial Traffic League, 
and to handle the same in accordance with 
the procedures provided for in the agreement. 


Section IV provides that following the 
receipt of such report or reports the Board 
of Directors of the Association “. . . shall 
consider the same and shall thereupon, in 
accordance with its judgment as determined 
by a majority vote of its members, deter- 
mine what, if any, proposal for change in 
the per diem, mileage, or demurrage and 


2 Following the decision of the ICC in Ahnapee 
v. Akron, 302 ICC 265, 300 ICC 73 (1957). 


| 70,084 


storage rates and charges, or in the rules 
and regulations pertaining thereto, shall be 
submitted to letter ballot vote of the sub- 
scribers. ... The affirmative vote of sub- 
scribers Owning a majority of the revenue 
freight cars owned by all subscribers shall 
constitute approval of any change so sub- 
mitted to the subscribers.” 


Section V provides that, if the Board shall 
fail or refuse to submit a proposed change 
to subscriber vote which shall have been 
proposed on behalf of subscribers owning 
not less than 20% of the revenue freight 
cars owned by all subscribers, the owners 
of not less than such percentage of the 
revenue freight cars owned by subscribers 
may require such submission. 


Section VI provides: “Following approval 
as herein provided of any proposed change 
in rates or charges, or in the rules and 
regulations pertaining thereto, the said As- 
sociation shall cause the same to be made 
effective through tariff publication or other- 
wise, as may be appropriate, and take all 
proper steps to that end.” 


Section VII provides that upon the af- 
firmative vote of three-fourths of its mem- 
bership the General Committee may effect 
changes in rules and regulations relating to 
per diem, mileage or demurrage and storage 
but that in the event of objection the 
recommended change or changes shall be 
submitted to the Board of Directors in 
accordance with the provisions of Section III. 


Section VIII, originally approved, pro- 
vided that when the General Committee 
had under consideration the possible change 
in the per diem rate or in any rule or 
regulation pertaining thereto, a representa- 
tive of the American Short Line Railroad 
Association should be entitled to attend 
throughout the General Committee’s delib- 
erations but without right to vote. Effective 
February 1, 1958,” this provision was amended 
to provide that the Short Line Association 
representative should be a member of the 
General Committee having the same rights 
as any other member thereof for the con- 
sideration of per diem rates and rules and 
regulations relating thereto. This section 
also provides that, when the General Com- 
mittee is considering changes in mileage 
rates for the use of privately owned freight 
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cars and changes in demurrage or storage 
rates and charges or in rules and regu- 
lations pertaining thereto, it shall publish 
notice in a recognized traffic journal. 


Section IX provides: “The subscribers 
hereby adopt, and agree to continue in 
effect until changed pursuant to the pro- 
cedures herein provided, the existing rates, 
charges, rules and regulations, subject, how- 
ever, to the rights of withdrawal, inde- 
pendent action, or of recourse to the Interstate 
Commerce Commission, hereinafter provided 
for.” 


Section X provides that any common 
carrier by railroad subject to the Interstate 
Commerce Act may become a party to 
Agreement No. 7 by subscribing to a coun- 
terpart thereof and delivering it to the 
Secretary, Operating-Transportation Divi- 
sion of the Association and that any sub- 
scriber may withdraw at any time by written 
notice to said Secretary. 


Section XI provides that nothing con- 
tained in the Agreement shall be construed 
to prevent or limit recourse to the Interstate 
Commerce Commission by any subscriber 
for any relief (in pending proceedings or 
otherwise) accorded by law in respect of 
any of the matters covered thereby. 


Section XII accords to all subscribers the 
free and unrestrained right to take inde- 
pendent action either before or after any 
determination arrived at through the pro- 
cedures therein provided. 


Section XIII provides that the Agree- 
ment would become effective, subject to 
approval by the Interstate Commerce Com- 
mission, when the same or counterparts 
thereof had been duly executed as to per 
diem, mileage, and demurrage and storage 
by railroads owning or controlling two- 
thirds of the railroad-owned or controlled 
revenue freight cars used in interchange in 
the continental United States. 


Section XIV appoints the President of 
the Association as attorney-in-fact for each 
subscriber to file an appropriate application 
for approval by the Interstate Commerce 
Commission. 

Section XV provides that the Agreement 
shall bind and inure to the benefit of the 
successors and assigns of the subscribers. 


[Selective Participation] 


The last clause of the Agreement permits 
subscribers to restrict their participation to 
one or two of the three subjects covered 
by the Agreement, i.e. per diem, mileage, 
or demurrage and storage. 

In approving Agreement No. 7, the Com- 
mission found that it merely sought to con- 
tinue, with necessary modifications and im- 
provements, the general plan enacted and 
observed by the carriers in the Code of 
Per Diem Rules and approved by the Com- 
mission in Rules for Car Hire Settlement, 
supra. 

By express provision, the Plan of Organiza- 
tion as amended in 1947 was made a part of 
Agreement No. 7 and the procedures and 
organizations followed under it for the initia- 
tion and establishment of per diem rates 
were continued in substantially similar form. 


The per diem charges continued to be 
published in Rule l(a) of the Codes and 
to be published in the AAR Circulars as 
having been submitted to letter ballot vote 
of the “subscribers” to the No. 7 Agreement 
and the effective rate to have been the 
result of the affirmative vote of these “‘sub- 
scriber” roads. 

In Agreement No. 7, as in the Plan of 
Organization, there was no obligation spelled 
out on the part of the subscribers to obey 
the changes contemplated to be made under 
the procedures set out—also for the reason 
that the parties continued obligated to do 
so under the Car Service and Per Diem 
Agreement.* 

The Agreement, however, did make more 
concrete and specific the right of independ- 
ent action first provided for in the Plan by 
setting forth that it might be exercised be- 
fore or after determination of the rate, either 
by withdrawal from the agreement at any 
time or by recourse to the Commission for 
relief. But, because no reference is had in 
this connection to the C. S, P. D. A., the 
plaintiffs make the same argument as that 
made against the Plan: that this right was 
not intended to extend to the obligation to 
abide by and enforce the rates imposed by 
that earlier agreement, and that consequently 
withdrawal from Agreement No. 7 in the 
exercise of the right there provided did not 
amount to withdrawal from the C. S. P. D. A. 


3 Since per diem rates were not required to 
be published as tariffs, there was no statutory 
obligation to abide by them; while they have 
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[No Sanction Against Non-conformity] 


As in the Plan, neither the language of 
Agreement No. 7 nor the events surround- 
ing its making support this narrow interpre- 
tation. In the first place, the Agreement 
not only contains its own explicit language 
conferring this right in Sections 9, 10, 11 
and 12, but it also incorporates the right as 
contained in Article 23 of the Plan, which 
we have found extended to the C. S. P. D. A. 
obligation. Secondly, the plaintiffs argued 
before the Commission in the Section 5-A 
proceedings in defense to the antitrust 
charges leveled against the agreement by 
the Department of Justice: “... it is beyond 
peradventure clear that action independently 
by any party to the instant agreement... 
would involve no contractual breach what- 
ever. The agreement provides no sanction 
against non-conformity.” (Brief dated July 
20, 1949, Section 5-A proceedings, p. 30.) 
And they went on to illustrate that the 
right was not illusory, as the Department 
argued, but very real in that if one carrier 
using another’s car refused to pay the rate 
established under the Agreement, the car 
owner would be powerless to interfere with 
the use of its car and would be relegated 
either to seek relief in a court for compen- 
sation on a quantum meruit basis or in the 
Commission for determination of a reason- 
able rate, an interpretation which was adopted 
by the Commission when it approved the 
agreement under subdivision 9 of the Bul- 
winkle Act, supra; and similarly, in Ahnapee 
v. Akron, 302 ICC 265, 268, where it found 
that the right “assures any subscriber 
against being bound by the rate established 
through joint consideration under the pro- 
cedures provided in the agreement.” 


Since the only obligation binding the par- 
ties to the rates established was to be found 
in the C. S. P. D. A., it follows that this 
provision of No. 7 modified and narrowed 
the obligations of the earlier agreement and 
to the extent that the provisions of that 
agreement were inconsistent with those of 
No. 7, they were superseded and replaced. 
All of which means that the defendants 
could effectively withdraw from their. obli- 
gation under the C. S. P. D. A. by with- 
drawing at “any time’ from No. 7 on 
written notice to the Secretary under Section 
X—instead of having to continue bound 
until withdrawal on three months’ previous no- 
tice in writing as required by the C.S. P.D.A. 


1 70,084 


Plaintiffs concede that defendants with- 
drew from Agreement No. 7 on June 10, 
1953 in so far as it pertained to per diem 
and became, along with several other rail- 
roads, subscribers to the revised Agreement 
of 1958 only as to mileage and demurrage 
and storage, but not per diem. We have 
seen that such limited participation in the 
Agreement was specifically provided for 
therein. 


Shortly after August 1, 1953, both de- 
fendants sent letters to all car owning 
roads, including plaintiffs, to the effect that 
they had withdrawn from the agreement 
and were no longer bound by the increased 
rates—that there was no agreed rate be- 
tween them and that an understanding was 
necessary as to the rate to be paid. Most 
of the plaintiffs replied that they would 
insist on the $2.40 rate as fixed by No. 7 
as a fair rate; none at that time questioned 
the defendants’ right to withdraw. 


From 1953 on, defendants have not paid 
the amounts determined under the No. 7 
procedures but by independent action have 
continued to use plaintiffs’ cars and have made 
interim settlements of about $2.00 per diem, 
which plaintiffs claim is not reasonable com- 
pensation. 


The fact that after notice of withdrawal 
defendants continued to receive the letter 
ballots of the Association containing pro- 
posals for changes in all rates—per diem, 
demurrage and mileage—along with the re- 
maining subscribers to No. 7, is not at all 
significant, for there was but one list in 
1950 of No. 7 subscribers whether they were 
limited or full subscribers. The list con- 
tinued to include any subscriber to any one 
of the three subjects covered even though 
the subscriber may have withdrawn as to 
one or two; and even though after the 1958 
modification of the Agreement the carrier, 
as did the defendants, may have resub- 
scribed but not to per diem. After 1953, 
neither defendant voted on any of the pro- 
posals to increase the per diem rate but 
continued to vote on proposals of other 
subjects covered by No. 7. 


As we interpret Agreement No. 7, the 
effect of defendants’ withdrawal was that 
they were no longer bound under the 
C. S. P. D. A. to pay the rate of $2.40 
established under Agreement No, 7 on July 
31, 1953. Under Sections XI and XII, the 
exercise of the right to seek relief from 
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the Commission required no notice and none 
was given by either side; however, both 
exercised it in the Fall of 1953, plaintiffs 
by petitioning the Commission to declare 
the rate of $2.40 reasonable; defendants by 
answer, petitioning the Commission to find 
that rate unreasonable and to fix a fair rate. 


[Right to Bring Suit] 


This does not mean, however, that de- 
fendants are immune from suit and that 
they may continue to use plaintiffs’ cars 
without paying a reasonable rate. The right 
of independent action, while it frees de- 
fendants from the obligation to pay the rate 
determined by the majority of the car own- 
ing roads under the No. 7 procedures and 
protects them from economic duress and 
discriminatory treatment by plaintiffs upon 
refusal to pay the demanded rate (Ahnapee 
uv. -Akron, supra), does not immunize them 
from suit on the part of plaintiffs in order 
to attempt to collect charges for the use of 
their cars. Ahnapee v. Akron, 300 ICC 73, 
79, 80, 84. The parties had a valid contract, 
from which defendants have withdrawn as 
provided therein. Plaintiffs are entitled to 
attempt to collect the rate established as 
reasonable and, if declared unreasonable, to 
be made whole on a quantum meruit basis, 
provided, that is, there was no agreement 
to waive or withhold enforcement of this 
right. This brings us to defendants’ con- 
tention by way of Fifth Affirmative Defense 
that plaintiffs contracted not to file suit 
pending a determination by the Commission. 

x * * 


[Antitrust Violation] 


And this brings us to defendants’ claim 
that, regardless of contract, they are not 
bound to pay any rate over that of $1.15 in 
existence in 1947 because since that time 
the plaintiffs’ activities in fixing the rates 
and forcing defendants to pay them are in 
furtherance of a conspiracy in violation of 
Section 5A of the Interstate Commerce Act 
and of the Sherman Act; and to plaintiffs’ 
reply that such a claim and defense is in- 
sufficient in law and that in any event the 
matters pleaded by defendants have been 
determined adversely to them by the Com- 
mission and the Massachusetts and Supreme 
Courts. Ahnapee v. Akron, supra; and Bos- 
ton & Maine v. United States, supra. 


There is no question but that railroads, 
as any other industry, are subject to the 
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strictures of the antitrust laws. Georgia v. 
Penn. RR Co., 324 U. S. 439 (1945); Eastern 
R. Conf. v. Noerr Motor Freight [1961 TrapE 
Cases J 69,927], 365 U. S. 127 (1961). 


The Esch Car Service Act, when it di- 
rected the railroads to get together to estab- 
lish reasonable rules and regulations for the 
interchange of freight cars, simply author- 
ized the railroads to establish joint rates. It 
may have immunized them from a charge 
of entering into a price fixing agreement 
illegal per se but it did not protect other 
activities proscribed by the antitrust laws. 
Boston & Maine v. United States, supra; 
Atchison, Topeka & Santa Fe Ry. v. Air- 
coach Transp. [1958 Trane Cases { 68,958], 
253 F. 2d 877; Seatrain Lines v. Penn. RR 
{1953 Trane Cases { 67,565], 207 F. 2d 255. 


It is conceded that the rates since 1947 
have been fixed in accordance with pro- 
cedures established by the agreements, and 
that Agreement No. 7 and the Plan of 
Organization were within the scope of the 
Bulwinkle Act and approved by the Com- 
mission upon the joint petitions of plaintiffs 
and defendants. 


Defendants, however, seek to escape all 
liability prior to and since withdrawal from 
Agreement No. 7 because of the following 
alleged acts on the part of plaintiffs pleaded 
in “The Fourth Affirmative Defense”, which 
pleads that: 


“Beginning around January 1, 1947, the 
alleged conspirators-plaintiffs and ‘other 
large car-owning railroads’—‘in concert 
and combination’ have successively and 
repeatedly increased the ‘domestic market 
prices of freight car rentals in the United 
States, to force the defendant and other 
railroads who did not assent to the per 
diem charges so fixed by the conspiracy 
to pay’ the same. The successive increases 
in per diem charges—beginning with the 
increase to $1.25 effective June 1, 1947 and 
continuing to the increase to the present 
rate of $2.88—are alleged to have been 
effected by utilizing the ‘processes and 
procedures of the AAR’ including the 
provision embodied in Agreement No. 7 
that the vote on changes in the per diem 
rate should ‘be weighted according to the 
number of cars owned by each road—one 
vote for each car owned.” 


Defendants are alleged to be “predomi- 
nantly traffic-terminating”’ railroads who, 
because of the requirement of Car Service 
Rule 1 as to priority in loading of foreign- 
line cars, cannot ‘economically or usefully 
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acquire large car-ownerships” and “accord- 
ingly have no effective voice in the fixing 
of the per diem charges under the AAR 
weighted voting procedures”. It is alleged 
that one of the objectives of the aforesaid 
conspiracy was, for the financial benefit of 
the large car-owning predominantly traffic- 
originating roads, to exploit the captive 
market for the use of their cars. Jeand 
it is further alleged that after defendants’ 
withdrawal from Agreement No. 7 in re- 
spect of per diem, defendants offered to 
negotiate with plaintiffs a new rate of per 
diem but received no response to such offer, 
that they suggested to plaintiffs various 
rates of per diem related to the ages of the 
cars involved, that plaintiffs refused to fur- 
nish such information, that they have sought 
to deny defendants their rights, under Sec- 
tion 5a of the Interstate Commerce Act 
and under Agreement No. 7, to take inde- 
pendent action and have “at all times in- 
sisted that defendants pay the rental charge 
fixed in concert and combination under the 
aforesaid AAR procedures.” That in arriv- 
ing at such rental charges, plaintiffs “did ‘load’ 
the calculations of so-called costs of own- 
ership of freight cars through the use of 
biased, selected, and factually unsupported 
estimates and other guess work, the injec- 
tion into the calculations of extraneous costs 
additional to the actual costs of ownership 
of freight cars used in interchange, the use 
of various methods of calculation which 
would achieve colorable mathematical sup- 
port for ever higher increases in the per 
diem charge, and by successive changes in 
their formula of calculation,—always in a 
direction which would provide colorable 
support for a higher end-result figure, ... 
and to provide a colorable base whereby to 
induce the Commission and/or the Courts 
to sanction the end-results of their unlawful 
conspiracy, and their intended price-fixing 
exploitation of the terminal roads.” 


Plaintiffs are alleged to have utilized 
“principles of calculation different from and 
yielding colorable support for much higher 
rates of charge than, the principles of cal- 
culation approved by the Interstate Com- 
merce Commission for use in calculating the 
levels of maximum permissible tariffs, charge- 
able to shippers by the rail carriers: “For 
a specific example ... in 1953, in prepara- 
tion for their intended per diem increase to 
$2.40, the conspirators substituted estimated 
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reproductions value as the depreciation base 
in lieu of original cost (ledger value), which 
they had theretofore used in calculating 
previous per diem increases”; that they have 
fixed per diem charges that were uniform 
alike for all freight cars used in interline 
service of whatever age, type, cost or con- 
dition and however limited in versatility of 
usefulness, with the intended effect and re- 
sult of giving incentive to car-owning roads 
to keep in service as long as possible the 
old-low-cost inefficient freight cars. 


The railroads serving the “granger” states 
are alleged to be among the prime movers 
in the conspiracy and to have “for many 
years propagandized the Interstate Com- 
merce Commission and the Senate Com- 
mittee on Interstate and Foreign Commerce 
to the effect that the predominantly traffc- 
terminating carriers . . . are appropriating 
their cars and that an increase in the per 
diem rate will increase the car supply and 
thus eliminate the recurrence of ‘car short- 
ages’ in the granger states at harvest time.” 
In furtherance of the conspiracy, plaintiffs 
are alleged to have utilized the process of 
the Interstate Commerce Commission to 
make increased per diem charges binding 
upon the defendants, and to be utilizing that 
process of the Court in the present actions 
to force payment of such per diem charges. 


Defendants’ Third Counterclaim repeats 
and realleges these allegations and further 
alleges that certain unnamed plaintiffs have 
applied coercive measures to defendants (in- 
cluding “the withholding of divisions of 
tariffs”) in an attempt “to force and coerce 
defendant into agreeing to pay, and to pay, 
the amounts of car-hire charge fixed by the 
conspiracy as hereinbefore alleged” for all 
of which plaintiffs seek judgment under 
Section 4 of the Clayton Act in the trebled 
sum of $21,000,000.00. 


[Res Judicata] 


Before taking up the legal sufficiency of 
this defense and counterclaim, we turn to 
examine plaintiffs’ contention that the matters 
there pleaded are barred by principles of 
res judicata. To determine what issues 
were disposed. of, we must look at the 
pleadings before the Commission and the 
three-Judge Statutory Court, the arguments 
made at those times by the parties, and 
the decisions then rendered. (National 
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Foundry & Pipe Works v. Oconto Water 
Supply, 183 U.S. 216, 234.) 


Before the Commission. Ahnapee & W. 
Ry. Co. v. Akron B. B. R. Co., 300 ICC 736 
(March 7, 1957), 302 ICC 265 (November 
12, 1957) (Docket No. 31824 consolidated 
in Docket No. 31774). 


In a complaint Docket No, 31824 filed 
by defendants and Susquehanna & Western 
Railroad Co. on July 7, 1955, against all 
plaintiffs, the Commission was requested 
to find that “the terms and conditions 
under which [Agreement No. 7] was ap- 
proved are not in conformity with stand- 
ards set forth in paragraph (2) of Section 
5a [of the Interstate Commerce Act (the 
Bullwinkle Act)]. The Commission is fur- 
ther requested to prescribe such terms and 
conditions as will insure conformity of 
said Agreement, and its terms and condi- 


‘tions, with the aforesaid standards, or, in 


the alternative, to terminate its approval 
of such agreement.” 


The complaint went on to allege that 
defendants are traffic-terminating roads who, 
because of Car Service Rule IJ, cannot use- 
fully own a large car fleet; that since 1947, 
in order to benefit financially the railroads 
owning the majority of the cars have, 
through their voting control, determined 
upon successive rate increases without re- 
gard to actual costs by giving colorable 
support for their calculations from statis- 
tical material which does not reflect cost, 
but which contains varied factors in the 
formula; that these large roads have agreed 
not to exercise the right of independent 
action by refusing to negotiate for any 
different rates with any other carrier; that 
defendants Boston & Maine and New York, 
New Haven and Hartford have endeavored 
to negotiate for rates which are reasonable 
and lawful and have been met with a con- 
certed refusal, and concerted demands backed 
by litigation and threats of litigation to 
enforce payment of the rates so fixed, and 
by other means of pressure and coercion; 
and that such conduct renders the right 
of independent action ostensibly provided 
by Article XII of Agreement No. 7 a 
mere recital and so wholly without sub- 
stance as to destroy the basis of the Com- 
mission’s findings that Agreement No. 7 
conformed to the requirements of Section 
5a(6) of the Interstate Commerce Act. 
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It was prayed: 


“J, That the Commission find that con- 
trol of car rental rates and rules and 
regulations incident thereto by but a 
very small number of railroads is con- 
trary to the standards set forth in Sec- 
tion 5a, and not in furtherance of the 
national transportation policy. 


“2. That the Commission find that 
terms and conditions should be imposed 
to require that control of car rental rates 
and rules be taken from the hands of 
the General Committee as now consti- 
tuted, and placed within a group or com- 
mittee chosen by and representative of 
all railroads, large and small, situated 
throughout the country. 


“3. That the Commission: (a) require 
the modification of the Agreement so as 
to provide for recognition of car-using 
and car-owning railroads in the approval 
of car rental rates and rules, or (b) with- 
draw its approval of the Agreement.” 


At the hearing before the Commission 
held in October, 1955, it was testified that 
12 of the traffic-originating roads owning 
the largest number of cars, were in a posi- 
tion to control the subscriber vote and 
were able to effect the increases. There 
was testimony also that these roads had 
discriminated and used economic duress 
and applied coercive action against the 
complainant Susquehanna when it refused 
to abide by the established per diem rate, 
by rerouting traffic and withholding freights 
from it. It was shown, too, that suits 
had been brought against that railroad (the 
Susquehanna) in an attempt to collect these 
rates and that in those suits the Susque- 
hanna had denied liability and counter- 
claimed alleging violation of antitrust laws. 


Briefs filed by the complainants before 
the Commission reiterated the allegations 
of the complaint, and with respect to the 
right of independent action pointed out 
that although the Susquehanna, unlike the 
other complainants, was not a subscriber 
to Agreement No. 7, nonetheless it had a 
right of independent action as a result of 
the antitrust laws. 


“Accordingly, the legal positions of the 
Susquehanna in taking independent ac- 
tion and that of subscribers to Agree- 
ment No. 7 in doing likewise are not 
different excepting only that the con- 
certed denial-of or interference with the 
Susquehanna’s right of independent ac- 


1 70,084 


78,364 


Court Decisions 
Baltimore and Oho Railroad Co. v. New York, New Haven and 


Number 189—182 
8-4-61 


Hartford Railroad Co. 


tion would give it a cause of action under 
the antitrust laws while like denial of 
the right to subscribers _to Agreement 
No, 7 would give them causes of action 
both under the antitrust laws and under 
Section 5a of the Interstate Commerce 
Act. The Susquehanna’s standing to 
complain under Section 5a of the Inter- 
state Commerce Act is that as a carrier 
it has an interest in and a standing to 
complain of conduct of other carriers 
the effect of which on the Susquehanna 
may run contrary to the National Trans- 
portation Policy.” | 

In their exceptions to the report proposed 
by the Examiners recommending discon- 
tinuance of the proceedings and modifica- 
tion of Agreement No. 7 to provide for a 
representative of the Short Line Railroad 
Association, complainants asserted that “the 
power in the combination of credit lines to 
control the per diem rate which the trial 
examiner has specifically found to exist, 
and the demonstrated successful exercise 
of that power is, standing by itself, con- 
trary to the antitrust laws.” The Exam- 
iners were said to have in effect taken the 
position that, “granted that such a rate- 
fixing combination may exist and might 
otherwise be legally repugnant, it is not 
subject to attack because the result of its 
activities can be legalized or modified by 
the Commission.” Complainants argued that 
such an analysis “runs counter to the prin- 
ciple laid down by the Supreme Court in 
Georgia v. Pennsylvania R. Co., 324 U. S. 
439 (1945). 


“It is submitted that Section 5a does 
not legalize rate fixing combinations un- 
qualifiedly and does not carve out a 
complete exception to the antitrust laws 
or establish an area in which none of 
the principles underlying the antitrust 
laws shall apply. . . . If the agreement 
or combination , created an under- 
standing among its members or suffers 
the existence of a system, which in prac- 
tical effect fails to enable the existence 
and conduct of relationships between 
members of the combination and non- 
members free and unrestrained by the 
existence of the combination, then the 
agreement fails to comply with the re- 
quirement of Section 5a(6). The result 
then is a violation not of Section 5a of 
the Interstate Commerce Act, but a vio- 
lation of the Section 1 of the Sherman 
Act unexcused by any immunity under 
Section 5a of the Interstate Commerce 


Act.” 
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The report of Division 2 of the Com- 
mission filed March 7, 1957 (300 ICC 73), 
observed that under paragraph 9 of Section 
5a parties to any agreement approved by 
the Commission were relieved “from the 
operation of the antitrust laws with respect 
to the carrying out of such agreement in 
conformity with its provisions and in con- 
formity with the terms and conditions pre- 
scribed by the Commission.” Antitrust laws 
being defined under the ICA as laws against 
unlawful restraints and monopolies, the 
Commission considered complainants’ con- 
tentions and, after carefully reviewing the 
procedures of Agreement No. 7, concluded 
(1) that there was no evidence that either 
the agreement was defective or that the 
parties’ actions under it were “arbitrary, 
irresponsible, or improper’; (2) that the 
right of independent action under the agree- 
ment and under the Act meant only that 
“no subscriber to the agreement was con- 
tractually bound by any of the procedures 
issued pursuant thereto should it elect to 
take contrary action.” It also concluded 
that exercising the right not to accept the 
result arrived at under the agreement, how- 
ever, did not destroy the bilateral nature 
of the relation between car owner and car 
user, that once a carrier had exercised its 
right of independent action, the carrier’s 
obligation to the owner carrier must be de- 
cided through means other than the agree- 
ment itself; namely, under the law through 
recourse to the Commission or the Courts, 
or both, and that “the existence of a right 
in the car user to deny contractual liability 
for the charge determined under the agree- 
ment necessarily implies an equal right on 
the part of the car owner to insist upon 
the charge as compensation which must be 
paid for the use of its property.” (83-84); 
(3) that both complainants and defendants 
had exercised their respective rights and 
that the evidence was convincing that com- 
plainants had not been deprived of their 
right to take independent action and that 
nothing in the record was persuasive that 
the present voting arrangements were un- 
lawful (with a minor exception which it 
ordered corrected); and (4) that the com- 
plaint had to be dismissed. 


On a petition for rehearing filed by all 
the complainants and the Department of 
Justice, it was again argued that the deci- 
sion of the Commission restricting the right 
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of independent action to withdrawal from 
the agreement had the effect of holding 
that approval under Section 5a authorized 
parties “without liability under the Sher- 
man Act” to concertedly fix prices and re- 
fuse to deal outside the agreement; and 
that the proof before the Commission was 
that the plaintiffs had acted in the manner 
condemned by the Supreme Court in the 
antitrust suit, Georgia v. Pennsylvania, supra. 


On November 12, 1957, the full Commis- 
sion affirmed the Examiner’s report and 
adopted all its findings (302 ICC 265). 
However, it made quite clear that if a re- 
petition of the coercive acts charged by the 
Susquehanna, which it found were measures 
intended to interfere with the right of inde- 
pendent action, were brought to its attention, 
the Commisison would withdraw its ap- 
proval of the agreement. 


_ While the complaint before the Commis- 
sion did not in so many words charge a 
violation of the antitrust laws, whether the 
activities charged against plaintiffs, if found 
to exist, constituted a violation of these 
laws, was very much before the Commis- 
sion in the hearings, in the briefs submitted 
by the complainants and in the arguments 
made and cases cited—particularly Georgia 
v. Pennsylvania, supra. 

The activities complained of before the 
Commission and here in all the paragraphs 
of the Affirmative Defense and Counter- 
claim, with the exception of those set forth 
in paragraphs 60 and 67-70, are practically 
a carbon copy of each other; a claimed 
abuse of the procedures under the Agree- 
ment and a deprivation of the right of in- 
dependent action which there should have 
impelled the Commission to withdraw its 
approval of Agreement No. 7 as in viola- 
tion of Section 5a and which here should 
impel this Court to withhold enforcement 
of any per diem rates as in violation of 
Section 5a as well as of the Sherman Act. 


Whether these activities took place in 
fact, and whether they had the effect com- 
plained of, and whether they were in viola- 
tion of the statutory policy of the ICA was 
the principal issue, litigated and contro- 
verted. It was upon a finding of their 
non-existence, and that the agreement was 
in conformity with Section 5a and that 
plaintiffs had done nothing illegal, that the 
final determination was reached. Cromwell 


v. County of Sac, 94 U.S. 351 (1876). 
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Obviously, the Commission did not make 
a specific conclusion of law that plaintiffs 
were not in violation of the antitrust laws; 
it was not called upon to do so; and such 
a conclusion, even if within its power to 
make, would not be binding on a Court 
in which the issue was raised. (Cf. 28 


WES aa l33 75) 


[Factual Findings by I. C. C.] 


But the Commission does have jurisdic- 
tion to make factual findings on a matter 
peculiarly within its province—its special- 
ized knowledge and experience— that plain- 
tiffs were not engaging in activities which 
now in a different proceeding or suit are 
claimed to constitute a violation of the 
antitrust laws. Federal Trade Commission 
uv. Cement Institute [1948-1949 Trapre CasEs 
{ 62,237], 333 U. S. 683 (1948). Not only 
are such factual findings an adjudication 
which we would be bound to accept as 
a basis from which to draw legal con- 
sequences (Far East Conference v. United 
States [1952 Trape Cases ff 67,241], 342 
U. S. 570; Umited States Navigation v. 
Cunard SS, 284 U. S. 474, 485); but in 
addition they are findings which by rea- 
son of statutory grant (Section 5a(9)) 
serve to clothe the parties and their actions 
under an agreement approved, with im- 
munity from prosecution under the anti 
trust laws. 


It has been stipulated that the actions 
of the plaintiffs—nefarious as they seem to 
defendants—in establishing the rates in 
issue were in conformity with the approved 
agreement. The present suit is no different 
from that filed against the Susquehanna— 
to collect the per diem rates established 
under the agreement. It was found by the 
Commission that plaintiffs’ actions in at- 
tempting to enforce the rates by litigation 
or threats of it were also in conformity 
with the provision of the agreement. We 
accept that finding as to the meaning of 
the right of independent action as barring 
the defense now urged—Defendants’ para- 
graph 56—that the present suit is in viola- 
tion of that provision of the agreement 
and in pursuance of a conspiracy under 
the antitrust laws. 


No appeal was taken by the parties from 
the Commission’s determination of 1957 
and no further petition was filed to reform 
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the agreement or have the Commission 
withdraw its approval. There is a right 
to appeal and no time limit. The Com- 
mission in its decision reported in 302 ICC 
265 also expressly noted the right of any 
party to move to reopen the proceedings 
upon a complaint of coercion and duress. 


The decision is, however, for our present 
purposes final, not only because the finding 
of the Commission is on the merits as a 
factual determination of specific acts pecu- 
liarly within its expertise and unlikely to 
be disturbed by any Court, but because the 
possibility of subsequent withdrawal of its 
approval in the event of a further proceed- 
ing would hardly be retroactive as to 
render unlawful conduct of plaintiffs which, 
having been approved, was pursued in reli- 
ance on a lawful statutory immunity. With- 
drawal of immunization, any more than 
conferral of approval, cannot have a retro- 
active effect. Cromwell v. County of Sac, 
supra; Bluefields v. United Fruit, 243 Fed. 
1; Restatement of Judgments, Sec. 41; Sea- 
train v. Penn R Co., supra. 


[Collateral Estoppel] 


There is no reason why the Commis- 
sion’s decision should not have the status 
of a judgment so as to come within the 
doctrine of collateral estoppel by judg- 
ment. “There was a contested proceeding 
before the Commission, with decision de- 
pending upon the present issue and the 
present parties taking opposite sides on it. 
Res judicata should and does apply.” Sea- 
train Lines v. Penn RR Co., supra, p. 259; 
Sunshine Anthracite Coal v. Adkins [1940- 
1943 TrapE Cases { 56,037], 310 U. S. 381; 
2 Davis, Adm. Law, Sec. 18.02. Certainly, 
this is in furtherance of the doctrine “estab- 
lished as a procedure for carrying out the 
public policy of avoiding repetitious litiga- 
tion.” Partmar Corp. v. Paramount Pic. 
[1954 Trape Cases {§ 67,674], 347 U. S. 
89, 91. 


We conclude, therefore, that the mat- 
ters (with one exception) now raised by 
the Fourth Affirmative Defense and Third 
Counterclaim have been determined ad- 
versely to defendants by the Commission’s 
proceedings in Ahnapee, where they were 
actually pleaded, argued and determined and 
that, because of the Commission’s deter- 
mination, the parties are collaterally estopped 
from again litigating them. Lawlor v. Na- 
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tional Screen Service [1955 Trappe CASES 
{ 68,061], 349 U. S. 322 (1955). 


The Statutory Court Sut. 

Boston & Maine v. United States, 162 F. 
Supp. 289 (Dx Mass. 1958), 358 U.S: 
68 (1958), 

On September 18, 1953, 19 railroads and 
15 additional railroads intervening in sup- 
port (33 of which were intervening defend- 
ants in the statutory court action and 3l 
of which are plaintiffs here) filed a com- 
plaint before the Commission under para- 
graphs 4, 10 and 11 of Section 1 of the 
Interstate Commerce Act. These statutory 
provisions require carriers to provide car 
service and to establish reasonable rules and 
regulations including reasonable compensation. 
It was claimed that the defendants were 
using their cars and were paying less than 
reasonable rates in violation of the Act. 
They sought an order from the Commis- 
sion declaring that the per diem rates of 
$1.75, $2.00 and $2.40, which had been deter- 
mined pursuant to Agreement No. 7, were 
‘Sust, reasonable and otherwise lawful” and 
further declaring that the performance of 
orderly transportation service by railroad in 
the public interest required uniform obser- 
vance of such rates by defendants. 


The jurisdiction of the Commission was 
based on Section 5(d) of the APA (5 USCA 
1004(d)), giving government agencies power 
to issue declaratory orders to terminate a 
controversy; and on Section 1, paragraph 
14(a) of the Interstate Commerce Act. 
This provision authorizes the Commission, 
after hearing on a complaint or upon its 
own initiative, to establish reasonable rules, 
regulations and practices with respect to 
car service including the compensation to 
be paid by one carrier to another for the 
use of its car. 


The answers of the defendants questioned 
the reasonableness of the rates and prayed 
for dismissal of the complaint on the ground 
that they had withdrawn from the Agree- 
ment. The joint brief of two defendants 
attacked the jurisdiction of the Commission 
to fix past rates alleging that to so author- 
ize it would be an unlawful grant of judicial 
power to award damages in a contract suit, 
and urging that the only power the Com- 
mission had was rule making power, limited 
to fixing future compensation. In their 
answer, however, defendants New York, 
New Haven and Hartford and Boston & 
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Maine, and other shortline defendants, asked 
that the Commission find the present rates 
unreasonable and that it establish a maxi- 
mum rate or a graduated scale. 


The proposed report of the Examiner ap- 
proved the reasonableness of the rates; in 
their exceptions, generally the defendants 
requested that a formula be fixed. The 
defendant New York, New Haven and 
Hartford also filed exceptions objecting to 
the Commission’s jurisdiction to issue a 
declaratory order, urging that Section 5(d) 
of the APA is limited to cases which are 
“required by statute to be determined on 
the record after opportunity for an agency 
hearing”. It was urged that the violation 
charged in the complaint required no hear- 
ing by the Commission and that while it 
had jurisdiction to make rules under Sec- 
tion 1(14-a), complainants had not sought 
rules but an adjudication. After hear- 

“ings, the Commission issued its report 
finding that “a controversy existed and that 
a declaratory order would be appropriate.” 
On the basis of Section 1(14)(a), it found 
that the rates were not in excess of reason- 
able compensation and that lower rates 
would not be compensatory. (Chicago B & 
OFR: Gory NAVs SiG WE R«Gos-297.1 EC 
291.) A petition for rehearing was denied 
on July 16, 1956. 


At no time was the question of antitrust 
violation raised before the Commission; the 
only attack was to the jurisdiction of the 
Commission under the ICA, 


On November 29, 1956, some of the de- 
fendant roads in the Commission proceed- 
ings, including the two defendants here, 
filed a complaint in the United States Dis- 
trict Court for the District of Massachu- 
setts, against the United States of America 
and the Commission, seeking an order an- 
nulling and setting aside the report and the 
orders of the Commission based thereon 
(28 USC 1336). A number of the car own- 
ing roads which had been plaintiffs before 
the Commission, including some of the pres- 
ent plaintiffs, intervened in support of the 
Commission in that action. This complaint 
attacked the Commission’s jurisdiction to 
establish the rates for the past under Sec- 
tion 5(d) of the APA or Section 1(14) (a) 
and, in addition, urged that its findings of 
reasonableness were not supported by evi- 
dence. Factually, it set forth the same acts 
on the part of plaintiffs as were before the 
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Commission in Ahnapee and as are now al- 
leged in the Fourth Affirmative Defense 
and Third Counterclaim; that the conspira- 
tors were the large traffic-originating roads 
who were since 1947 using Car Service 
Rule 1 and the voting procedures of Agree- 
ment No. 7 to systematically increase the 
per diem rates; that they based these in- 
creases on varying formulas to give color- 
able support to their calculations, etc., and 
refused to revise these formulas although 
defendants have sought to do so. Attacking 
the Commission’s jurisdiction, they urged 
that the Commission’s order had been ex- 
cepted to by them because it was in con- 
travention of Section 5a(6) of the Interstate 
Commerce Act “and of Section 1 of the 
Sherman Act in that it would impose on 
them the results of a price fixing agree- 
ment prohibited by Section 5a(6) of the In- 
terstate Commerce Act and Section 1 of the 
Sherman Act”. They contended that the 
Commission, in sustaining the lawfulness of 
the rates, had nullified the right of inde- 
pendent action which was required by Sec- 
tion 5a of the Interstate Commerce Act 
and enabled the exercise by the combination 
of a “monopoly power in restraint of com- 
merce prohibited by the Sherman Act”; 
that it erred in failing to dismiss a com- 
plaint where it was evident that there ex- 
isted a “combination, understanding and 
concert of action ... in violation of the 
antitrust laws” and that the relief sought 
from the Commission “would further the 
objective of said combination, understand- 
ing and concert of action.” 


The District Court upheld the jurisdiction 
of the Commission to entertain the plain- 
tiff’s complaint for a declaratory judgment. 
The Court, however, ruled that it should 
have further investigated the method for 
calculating compensations and remanded the 
matter for further evidence. With respect to 
the antitrust charges, it wrote: 


“We are not impressed with the argu- 
ment advanced by some of the plaintiffs 
that the Commission should have dis- 
missed the complaint for a declaratory 
judgment filed with it by the trunk line 
roads on the ground that in bringing it 
the complainants were acting in further- 
ance of a conspiracy unlawful under the 
Sherman Anti-Trust Act. Indeed, we are 
so little impressed with the argument that 
we see no need either to specifically re- 
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fute it or even to state it in detail.” 


(162 F. Supp. at 298)* 


It is clear that while the defendants raised 
the antitrust question in their pleadings and 
their briefs, based on the same conduct as 
is here alleged, the District Court’s opinion 
was concerned with the Commission’s juris- 
diction to establish the rates. It never con- 
sidered the question of antitrust violation; 
whatever comfort may be derived by plain- 
tiffs from the judicial dictum as to the 
Court’s opinion of the merits of this de- 
fense, and by defendants from the fact that 
its evaluation of it is dictum—it is clearly 
neither collateral estoppel nor res judicata. 


The decision of the Supreme Court in 
dismissing both appeals filed, was limited 
solely to the question of the Commission’s 
jurisdiction, which it found “prematurely 
presented for decision” without prejudice to 
its being raised again “if it survives the 
Commission’s proceedings”—in view of the 
Commission’s readiness to proceed in ac- 
cordance with the terms of the remand of 
the District Court. Not a word was said of 
antitrust violation, and this failure to even 
mention seems to be wholly without sig- 
nificance. 


We conclude that in neither the District 
Court opinion nor in that of the Supreme 
Court was there a final decision on the 
merits holding that Agreement No. 7 or the 
acts of the plaintiffs were not in violation 
of the Sherman or Clayton Acts. 


There remains for determination then the 
allegation in paragraph 64 that the plaintiffs 
have been propagandizing the Commission 
to secure a determination from it which 
would make the present rates binding on 
defendants and the charges of the counter- 
claim in paragraph 68 that plaintiffs are 
employing duress and coercion and with- 
holding tariffs. 


Since these allegations were not before 
the Commission, we will consider their 
legal sufficiency as well as that of the 
entire Fourth Affirmative Defense and Third 


* The United States had pointed out that de- 
fendants (plaintiffs there) were seeking to raise 
for a second time the conspiracy issue which 
they had unsuccessfully advanced in the 
Ahnapee proceeding. In oral argument before 
the three-Judge Court on December 2, 1957, Mr. 
James H. Durkin of the Anti-Trust Division of 
the Department of Justice stated: ‘‘Further, 
with respect to the antitrust violations, those 
issues were litigated before the Commission in 
an Agreement No. 7 proceeding decided just 
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Counterclaim—the other basis for plaintiffs’ 
motion to dismiss. 


[Antitrust Defense to Contract Action] 


As early as 1902 in Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540 and as late as 1959, 
Kelly v. Kosuga [1957 Trape Cases f{ 68,714], 
358 U. S. 516, it has been declared that “as 
a defense to an action based on contract, 
the plea of illegality based on violation of 
the Sherman Act has not met with much 
favor in the Court.” 


This has been because of the overriding 
policy first enunciated by Justice Holmes 
in his dissent in Continental Wall Paper vw. 
Voight, 212 U. S. 227 (1907), that “people 
should be prevented from getting other 
people’s property for nothing when they 
purport to be buying it.” at page 271. See 
also Wilder v. Corn Products, 236 U. S. 165; 
Bruce’s Juices v. American Can Co. [1946- 
1947 Trape Cases 57,553], 330 U. S. 743; 
Kelly v. Kosuga, supra, cited in the most 
recent case, Tampa Electric Co. v. Nashville 
Co. [1961 Trape Cases § 69,940], 365 U. S. 
320 (1961), where the Court found it un- 
necessary to pass upon the sufficiency of 
the antitrust defense because it dismissed it 
on the merits. 


[Antitrust Exemption] 


Besides, Agreement No. 7—assuming its 
illegality as a price fixing agreement—was 
an agreement entered into pursuant to legis- 
lative edict—The Esch Car Service Act, 
supra—and immunized further by legisla- 
tive edict—the Bulwinkle Act; and its en- 
forcement would not be precluded by reason 
of the antitrust laws for “where a restraint 
upon trade or monopolization is the result 
of valid governmental action, as opposed to 
private action, no violation of the Act can 
be made out” (Eastern R. Conf. v. Noerr 
Motors, supra, at 136). 


Finally, neither the filing of suit nor the 
propagandizing of the Commission in fur- 
therance of plaintiffs’ joint effort to impose 


last week or decided a week before and served 
on the parties last week. We examined the 
record very carefully in this proceeding to see 
if there was any independent concerted actions 
other than those approved by the Commission 
in that proceeding which did infringe upon the 
rights of plaintiff here. We found none. No- 
where in the plaintiffs’ briefs did they contend 
that there were any concerted actions other 
than those established in their Agreement No. 7 
itself.”’ (Record, p. 114 et seq.) 
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these rates is in violation of the Sherman 
Act. Eastern R. Conf. v. Noerr Motors, supra. 
Whether plaintiffs have been withholding 
tariffs in an attempt to enforce the rate is 
a question which can be raised and deter- 
mined in the Commission proceedings and 
with which the Commission is particularly 
concerned and better able to dispose of. 


What we have said with respect to the 
Fourth Affirmative Defense applies with 
equal force to the Third Counterclaim 
which rests on the same allegations. See 
Connolly v. Union Sewer Pipe Co., supra. 
In addition, to the extent that the treble 
damage claim filed under the Clayton Act is 
based on activities prior to 1955, it would 
seem barred by the four-year limitation of 


Section 15(b), 15 USC. 


On March 24, 1959, the Commission set 
the reopening of the proceedings for fur- 
ther hearing pursuant to the remand of the 
District Court and on July 24, 1959, initiated 
a rule making proceeding under Section 
1(14) (a) of this Act, which it consolidated 
with the reopened proceeding in ICC Docket 
No. 31358. These proceedings are now 
pending in the Consolidated ICC Docket 
Nos. 31358 and 33145. 


We have denied defendants’ motion to 
stay these suits pending the Commission’s 
defermination because the issue presented 
to us is whether there was a binding con- 
tract between the parties—this is a deter- 
mination which lies within our special 
competence and conventional experience as 
contrasted with the amount of compensation 
recoverable which involves a determination 
within the special competence of the agency 
created by Congress for regulating this 
very subject matter and better equipped by 
insight gained through experience, Far East 
Conf. v. United States [1952 Trape CasEs 
ff 67,241}, 352 U. S. 570, 575 (1952); S. W. 
Sugar Co. v. River Terminals, 360 U.S. 411, 
420 (1959). 

The question was ripe and since its ad- 
judication in no way impinges on the Com- 
mission proceedings, there is no good reason 
to stay our decision while these completely 
sepatate proceedings—which certainly ap- 
pear to be assuming substantial dimensions 


—are pending. S. W. Sugar Co. v, River 
Terminals, supra, 

Whether the Commission is finally found 
to have jurisdiction to establish the amount 
of compensation recoverable or whether it 
is not, a judgment will have to be entered 
in this Court either based on the Commis- 
sion’s determination or on the Court’s on a 
quantum meruit basis. But because entry 
of judgment in any amount at this time 
requires the resolution of issues which Con- 
gress has placed within the special com- 
petence of the Commission, our judicial 
process to this extent will be suspended. 
Umited States v. Western Pacific R. Co., 352 
U.S. 59 (1956). 


[Conclusions] 


In conclusion: 

(1) we deny defendants’ motion for a 
Stay of these suits; 

(2) we grant plaintiffs’ motions to strike 
defendants’ Fourth Affirmative Defense and 
Third Counterclaim; 

(3) we direct entry of interlocutory sum- 
mary judgment in favor of the 21 plaintiffs 


(who had no contract not to sue) to the 


extent only of declaring and adjudging that 
these plaintiffs are entitled to recover from 
defendants per diem rates in such amounts 
as are to be ultimately determined to be due 
them by this Court based upon a rate fixed 
by the Commission and the Court, or by 
the Court alone, for the period August 1953 
to date with interest; 

(4) with respect to the 88 plaintiffs who 
had agreed not to file these suits, while 
they would be entitled to judgment in their 
favor along with the other 21 plaintiffs, the 
entry of judgment in their favor will be 
stayed in toto pending final determination 
by the Commission of the rate controversy 
in Docket No. 31358 presently pending; 


(5) the parties are directed to settle an 
interlocutory judgment to this effect. And 
because of the important controlling ques- 
tion of law presented by these suits, they 
are further directed to settle an order be- 
fote>me containing the provisions of Section 


1292(b), Title 28, United States Code. 


Trade Regulation Reports 


70,084 


Number 189—188 


isions 
Court Decis ie 


78,370 ae 
AMF Pinspotters, Inc. v. Harkins Bowling, Inc. 


[{ 70,085] AMF Pinspotters, Inc. v. Harkins Bowling, Inc. 
In the Minnesota Supreme Court. No. 98. Filed July 28, 1961. 


Sherman and Clayton Acts 


Antitrust Defenses to Contract Actions—Contracts Mailed Across State Lines— 
Minnesota Antitrust Law.—Antitrust defenses alleging that a particular lease contract 
and accompanying sales violated Sec. 3 of the Clayton Act and the Sherman Act were 
properly stricken by a Minnesota trial court since state courts lack jurisdiction to deter- 
mine federal antitrust issues. Also, since the contract in question was mailed across state 
lines, the legality of any restraint imposed by it must be determined under federal rather 


than Minnesota law. 


See Combinations and Conspiracies, Vol. 1, § 2401.25; Private Enforcement and Pro- 


cedure, Vol. 2, { 9047.05. 


For the appellant: Maun, Hazel & Busch and C. Paul Jones, St. Paul, Minn. 
For the respondent: Oppenheimer, Hodgson, Brown, Baer & Wolff, St. Paul, Minn. 


Syllabus 
Pari 


Great caution and deliberation should be 
exercised by a trial court in granting an 
interlocutory injunction. The right to and 
the necessity for the granting or refusal of 
such an injunction lies largely within the 
discretion of the trial court, whose action 
will not be disturbed on appeal unless from 
the whole record it appears that there has 
been an abuse of such discretion. 


While damages from a wrongful issuance 
of an injunction may be determined in an 
injunction suit, they are recoverable (unless 
the writ was procured by malice) only by 
action on the bond. Reasonable attorneys’ 
fees may also be recovered. 


Injunctions should be awarded only in 
clear cases, reasonably free from doubt, and 
when necessary to prevent great and irrepa- 
rable injury. The burden of proof rests 
upon the complainant to establish the ma- 
terial allegations entitling him to relief. 

Injunctions ought not to be granted in 
any case except where it is clear that any 
legal remedy the party may have is in- 
adequate. 

An injunction will not issue to prevent an 
imagined injury which there is no reasonable 
ground to fear. The threatened injury must 
be real and substantial. 

Held, that injunctive relief and orders 
appealed from should not have been granted 
and the orders should be reversed. 


(Zeya 


Issues arising under the Federal antitrust 
laws, whether raised by way of attack or 
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defense, are by statute exclusively within 
the jurisdiction of Federal courts and be- 
yond that of the state courts. 


Reversed as to part one; affirmed as to 
part two. 


Opinion 


GatLacHer, J. [In full text, except for 
omissions indicated by asterisks]: This action 
involves two appeals by defendant, Harkins 
Bowling, Inc., which we shall consider 
separately. The first is from orders of the 
district court (1) denying defendant’s mo- 
tion to dismiss the temporary restraining 
order and granting the motion of plaintiff, 
AMF Pinspotters, Inc., for a temporary 
injunction [against removal of automatic 
pinsetting machines from premises which 
had been used as a bowling alley], and (2) 
denying defendant’s motion to vacate and 


‘dismiss the temporary injunction. The sec- 


ond appeal is from a district court order 
granting plaintiff's motion to strike defend- 
ant’s antitrust defenses. 

Pe et 


[Antitrust Defense in State Court] 


Defendant also raised the following legal 
issue: 


In an action for injunctive relief to en- 
force a contract which was executed by one 
party in Minnesota and the other party in 
another state through the use of United 
States mails, resulting in the interstate ship- 
ment of goods, does the state court have 
jurisdiction to entertain the defense that the 
contract is unenforceable because it violates 
the Federal Sherman Anti-Trust Act, 15 
USCA, §§1, 2, and the Clayton Act, 15 
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USCA, §14? The trial court held in the 
negative. 


On appeal the defendant assigns as error 
the trial court’s striking that defense. In 
his order, the trial judge stated in a brief 
memorandum that: “It seems to me that 
General Talking Pictures Co. v. DeMarce 
[1932-1939 TrabE Cases { 55,182], 203 Minn. 
28, controls here.” 


Defendant argues that in an action to 
enforce a contract, the Minnesota. state 
court has jurisdiction to entertain the de- 
fense that the contract is unenforceable 
because it violates the Sherman Anti-Trust 
Act and the Clayton Act. Plaintiff on the 
other hand contends that the lease agree- 
ment and sales involved herein were inter- 
state transactions and whether they are an 
illegal restraint of trade must be determined 
under Federal rather than state law. It is 
plaintiff’s position that General Talking Pic- 
tures Corp. v. DeMarce [1932-1939 TrabE 
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Cases 7 55,182], 203 Minn. 28, 279 N. W. 
750, makes it clear that the Minnesota anti- 
trust law does not apply to interstate com- 
merce. Plaintiff points out that the contract 
claimed in that case to have been made in 
violation of the Minnesota law had been 
signed outside the state and mailed into the 
state, as was the contract in the instant 
case. It, therefore, contends that our opin- 
ion in that case leaves no doubt that the 
validity or invalidity of the contract under 
the antitrust laws is, under such circum- 
stances, to be determined under Federal law. 

We have reviewed the authorities cited 
by the defendant in support of its position 
and conclude that under the record here 
General Talking Pictures Corp. vy. DeMarce, 
supra, is controlling. 

The district court is affirmed with respect 
to that issue. 

Reversed as to part one, and affirmed as 
to part two. 


[] 70,086] Daniel L. Donlan, Elliott A. Nirdlinger, Richard A. Young, William 
Koman, Samuel Seigle, general partner, on behalf of limited partnership, Carvel of Delight, 
Daniel Keromitis and Pauline Keromitis, his wife, and Melvin Hill v. Thomas Carvel, 
Carvel Stores of New York, Inc., a corporation of the State of New York, Eagle Cone 
Corporation, a corporation of the State of New York, Maryland Baking Company, a 
Maryland corporation, et al. 


In the United States District Court for the District of Maryland. Civil No. 11694. 
Filed April 17, 1961. 


Private Enforcement—Venue—Out-of-State Subsidiary—Effect of Participation in 
Local Shipping and Billing Activities—A corporation was transacting business in the dis- 
trict, for purposes of Sec. 12 of the Clayton Act, through its participation in performance 
of an agreement to supply cones to soft ice cream franchise holders in the district. The 
corporation, though located outside the district, was a wholly owned subsidiary of a local 
corporation which manufactured and shipped the cones to local franchise holders, on 
shipping orders bearing the subsidiary’s name, and then billed its subsidiary (which was 
paid by the licensor); in some instances, the subsidiary billed the franchise holders in the 
name of the licensor. While the subsidiary’s local activity was not extensive, and ship- 
ments were not large in dollar amount, they were numerous and consistent and, taken 
in conjunction with the parent-subsidiary relationship with the local manufacturing com- 
pany, sufficient to meet the test of Sec. 12 as to the subsidiary, at least until further 
evidence has been presented. 


See Private Enforcement and Procedure, Vol. 2, f 9008.210. 


For the plaintiffs: Lawrence I. Weisman and Arnold Fleischmann, Baltimore, Md. 


For the defendants: Smith & Harrison, Towson, Md., and Amen, Weisman & Butler, 
New York, N. Y., for Thomas Carvel, Carvel Stores of New York, Inc., Carvel Stores 
Realty Corp., Chain Locations of America and H. E, Koontz Co.; Joseph H. Colvin, 
Baltimore, Md., for Mohawk Container Co.; David Gerber, William L. Marbury and 
John Martin Jones, Jr., Baltimore, Md., and Pariser & Pariser, New ior kere Neen 10m 
Maryland Baking Co., Maryland Cup Co., and Eagle Cone Corporation. 
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THoMsEN, Chief Judge [Jn full text]: 
Each of the plaintiffs formerly operated a 
retail, drive-in, soft ice cream store in 
Maryland, under a franchise arrangement 
with one or more of the several Carvel 
corporations, defendants herein. Plaintiffs 
instituted this action on October 8, 1959, 
against the Carvel corporations (which will 
be referred to collectively herein as Carvel), 
claiming relief upon various grounds, in- 
cluding violation of the Sherman and Clay- 
ton Acts. On July 26, 1960, plaintiffs filed 
an amended complaint adding as defendants 
Maryland Baking Company (Maryland), a 
Maryland corporation, and Eagle Cone Cor- 
poration (Eagle), a New York corporation, 
a wholly owned subsidiary of Maryland. 
Relief is claimed against Maryland and 
Eagle only under the antitrust statutes. 
Eagle has moved for an order dismissing 
and setting aside the summons and com- 
plaint. The motion claims lack of jurisdic- 
tion over the person, insufficiency of process 
and insufficiency of service of process, and 
does not mention improper venue, but the 
parties agreed at the hearing that the real 
issue is venue, under 15 U. S. C. A. 22, 
which provides: “District in which to sue 
corporation. Any suit, action, or proceeding 
under the antitrust laws against a corpora- 
tion may be brought not only in the judicial 
district whereof it is an inhabitant, but also 
in any district wherein it may be found or 
transacts business; and all process in such 
cases may be served in the district of which 
it is an inhabitant, or wherever it may be 
found.’ 


The matter has been submitted on an 
oral stipulation, supported by various docu- 
ments, and an affidavit of Arthur Shapiro, 
president of Eagle, which is to be considered 
by the court insofar as it is not contradicted 
by the stipulation. Both the stipulation and 
the affidavit are hazy, but the following facts 
are reasonably clear. 


[Parent-Subsidiary Shipment and 
Billing Arrangements] 


Under the franchise arrangement plain- 
tiffs purchased cones from Carvel, which 
had an oral agreement with Eagle to supply 


1Tf Eagle was transacting business in Mary- 
land within the meaning of 15 U. S. C. A. 22, 
he action against it is properly brought in this 
district and process can easily be served on it 
in New York if it has not already been prop- 
erly served. It was my understanding at the 
hearing, however, that Eagle agreed to waive 
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such cones to Carvel’s franchises in Mary- 
land? Eagle in turn made an arrangement 
with its parent, Maryland, to manufacture 
the cones and deliver them to Carvel’s 
franchisees in this State. Some of the cones 
were supplied on a credit basis and some on 
a c.o.d, basis. In either case, the shipping 
order bore the notation “Eagle Cone” on its 
face. In the credit transactions Maryland 
billed Eagle for the shipment; Eagle billed 
and was paid by Carvel; and, pursuant to 
its agreement with Carvel, Eagle prepared 
in New York an invoice which was sent by 
Eagle directly to the franchise dealer in 
Maryland, whaq then paid Carvel. In the 
c.o.d. transactions, Maryland made the de- 
livery for the account of Eagle and received 
a check from the franchise dealer, payable 
to the order of Carvel, as directed by the 
shipping order; Maryland sent this check to 
Eagle, which in turn sent it to Carvel. Such 
deliveries by Maryland, on behalf of its 
subsidiary Eagle, were made repeatedly dur- 
ing the years 1957 and 1958 to the various 
plaintiffs. The individual orders were not 
large, and the total shipments to plaintiffs 
during a 13 or 14 month period in those 
years are said to have been $2,645.67. The 
total amount of the deliveries made on be- 
half of Eagle by its parent, Maryland, in 
this State, to persons other than plaintiffs, 
does not appear, but it is stipulated that 
the procedure outlined above has been fol- 
lowed until the time of the hearing. 


[Dollar Amounts—C ontinuity 
of Shipments} 


The purpose of sec. 12 of the Clayton Act, 
codified as 15 U. S. C. A. 22, was to enlarge 
the jurisdiction of the district courts to 
establish the venue of a suit under the anti- 
trust laws not only where a corporation re- 
sides or is “found”, but also where it 
“transacts business”. Eastman Kodak Co. v. 
Southern Photo Materials Co., 273 U. S. 359, 
372-74. It substituted “practical, business 
conceptions for the previous hair-splitting 
legal technicalities encrusted upon the ‘found’ 
—‘present’—‘carrying-on-business’ sequence, 
* *.* it relieved persons injured through 
corporate violations of the antitrust laws 


the question of the sufficiency of the service, 
reserving its objection to venue under 15 
U.S° CA. 22. 

? Carvel had a written contract with Eagle 
to supply cones to its franchisees in New York, 
Connecticut:and Massachusetts. 
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from the ‘often insuperable obstacle’ of re- 
sorting to distant forums for redress of 
wrongs done in the places of their business 
or residence.” United States v. Scophony 
Corp. [1948-1949 Trape Cases 62,238], 333 
U.S. 795, 808. 


The test of whether or not a corporation 
is transacting busines in a district is the 
practical, everyday business or commercial 
concept of doing business of any substantial 
character. United States v. Scophony Corp., 
supra, at 807. 


The amount or percentage necessary to 
make the business substantial may vary, 
depending upon the context in which the 
question arises. In the instant case, although 
the dollar amount was small, the sales to 
plaintiffs were continuous and were made 
by Eagle through its parent, Maryland, as 
part of the general arrangement with Carvel, 
upon which plaintiffs’ claim of antitrust vio- 
lation is based. Although the mere fact of 
‘a parent-subsidiary relationship is insuffi- 
cient to constitute one the agent of the 
other, the relationship colors and supports 
other facts which tend to prove that Mary- 
land was acting as Eagle’s agent. 
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A full trial of the venue issue would re- 
quire proof of most of the facts which will 
be relevant at the trial on the merits. Not 
only is Eagle a wholly owned subsidiary of 
Maryland, they are represented by the same 
counsel in this proceeding, Under the cir- 
cumstances, the orderly administration of 
justice suggests that Eagle, as well as Mary- 
land, should be held in the case at this time, 
so that all of the facts may be fully developed 
without the possible necessity of a second 
trial. 

The weight of the evidence submitted to 
this court up to this time indicates that 
Eagle was transacting business in this dis- 
trict within the meaning of 15 U. S. C. A. 
22, but the decision overruling the motion 
to dismiss will be subject to review on mo- 
tion for summary judgment or at the con- 
clusion of the plaintiffs’ case or at the 
conclusion of the whole evidence, without 
prejudice resulting from the present ruling. 


Order 


The motion to dismiss the complaint is 
hereby denied. 


[f 70,087] Chronicle Publishing Co. v. National Broadcasting Company, Inc.; 
Chronicle Publishing Co. v. The Honorable George B. Harris, Judge of the United States 
District Court of the Northern District of California, Southern Division. 


In the United States Court of Appeals for the Ninth Circuit. Nos. 17,208, 17,277. July 


25, 1961. 


Upon Appeal from the United States District Court for the Southern District of 


California, Southern Division. 


Sherman and Clayton Acts 


Private Enforcement and Procedure—Stay During Pendency of Related FCC Hearing 
—Appealability of Stay Order—An order granting a stay of proceedings in a private 
antitrust action attacking a proposed acquisition by a TV network of a local station, during 
the pendency of an FCC hearing as to the desirability of that acquisition, was not appeal- 
able. The stay of proceedings did not fall within that class of orders appealable under 
Sec. 1292 of Title 28 of the U. S. Code since it was not granted pursuant to any equitable 
defense, and did not have the effect of an injunction. 

See Private Enforcement and Procedure, Vol. 2, { 9015.12. 


Private Enforcement and Procedure—Stay During Pendency of FCC Hearing—Abuse 
of Court’s Discretion—Duplication of Effort—A stay of private antitrust proceedings 
challenging a proposed acquisition of a local TV station by a network, during a pending 
FCC hearing on the same acquisition, was not an abuse of discretion by the court. The 
stay eliminates a duplication of effort and proof, since the facts which are material to 
the FCC determination of the public interest are also material to and may be the heart 
of the antitrust case. Also, denial of FCC approval would eliminate the principal basis 
of the private action. 

See Private Enforcement and Procedure, Vol. 2, J 9007.60. 
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Chronicle Publishing Co. v. N ational Broadcasting Co., Inc. 

Stay Pending FCC Adjudication—Duration of Stay—Ban on Pretrial Discovery.— 

A stay of a private antitrust action until the conclusion of an FCC hearing and decision 

on a challenged acquisition was not excessive in length or duration. If the stay should be 

protracted, it would be only because the subject matter of the proceedings is highly com- 

plex. Also, the stay could properly apply to discovery proceedings, unless an exception 
should become necessary to preserve the status quo. 


See Private Enforcement and Procedure, Vol. 2, {| 9007.60. 


For appellant-petitioner: Cooper, White & Cooper by Sheldon G. Cooper and James 
B. Schnake, San Francisco, Calif.; and Cox, Langford, Stoddard & Cutler, by Lloyd N. 
Cutler, Arnold M. Lerman, Samuel A. Stern, Arthur Z. Gardiner, Washington, D. G: 


For appellees-respondents: Pillsbury, Madison & Sutro, John A. Sutro, James Michael, 
Noble K. Gregory, George A. Sears, San Francisco, Calif.; Schnader, Harrison, Segal & 
Lewis, Bernard G. Segal, Jerome J. Shestack, Philadelphia, Pa., for National Broadcasting 
Co., Inc., and Radio Corp. of America; and Dunne, Dunne & Phelps, A. B. Dunne, Louis 
A. Phelps, San Francisco, Calif.; Regan, Goldfarb, Powell & Quinn, Sidney P. Howell, Jr., 
New York, N. Y., for RKO General, Inc.; Pillsbury & Dunlap, Edwin S. Pillsbury, San 
Francisco, Calif., Pierson, Ball & Dowd, and Harold D. Cohen, Washington, D. C., for 
San Francisco-Oakland Television, Inc.; Pillsbury & Dunlap and Edwin S. Pillsbury, for 
Ward D. Ingrim, William D. Pabst, Willet H. Brown, Stoddard P. Johnston and Harry 
R. Lubcke; Pillsbury & Dunlap, Edwin S. Pillsbury, and Orris R. Hedges, Los Angeles, 
Calif., for Edwin M. Pauley; and James Michael, Louis L. Phelps, and Edwin S. Pillsbury, 


for the Honorable George B. Harris. 


Before HAMLEyY, MERRILL and Koetscu, Circuit Judges. 


MerriLL, Circuit Judge [Jn full text]: In 
these two cases, consolidated for our con- 
sideration, Chronicle Publishing Company 
challenges the propriety of an order of the 
district court staying further proceedings 
in a private antitrust action brought by 
Chronicle against National Broadcasting 
Company. In case number 17208 the chal- 
lenge is by direct appeal and the matter 
is before us upon appellee’s motion to dis- 
miss the appeal upon the ground that it is 
taken from a nonappealable order. In case 
number 17277 the challenge is by petition 
for writ of mandamus directing the district 
court to vacate its stay order and permit 
proceedings in the case below to continue. 


{TV Network Outlet Purchase] 


NBC has entered into a contract to ac- 
quire from San Francisco-Oakland Televi- 
sion, Inc., its television station KTVU. 
The Chronicle owns station KRON-TV, 
which has for years been the San Francisco 
outlet for NBC programs. Should NBC 
acquire KTVU, that station as a matter of 
course -will become the NBC outlet. for 
the San Francisco area. The Chronicle will 
lose that valuable connection. 


In the case below Chronicle alleges that 
NBC has, in violation of §§ 1 and 2 of the 
Sherman Act, engaged in a course of con- 


| 70,087 


duct designed to suppress competition in 
the sale of program and broadcast time; 
that acquisition by NBC of Station KTVU 
and certain other stations sought by it 
throughout the country may tend to sub- 
stantially lessen competition in specified 
lines of commerce in violation of §7 of 
the Clayton Act. 


Before NBC can acquire KTVU, it must 
secure the approval of the Federal Com- 
munications Commission. It has applied 
to that agency for approval and those 
proceedings are pending. In those proceed- 
ings Chronicle has filed objections to the 
granting of approval and is taking an active 
part in support of its position. 


The order here challenged stays all fur- 
ther proceedings in the case below until 
after the final determination by the FCC 
of the proceedings before it upon NRC’s 
application. The stay order does reserve to 
Chronicle the right to “hereafter apply for 
an injunction pendente lite to preserve the 
asserted status quo.” 


[Stay as Appealable Order] 


The first question presented is that raised 
by appellees’ motion to dismiss the appeal in 
case number 17208: whether the stay order 
is an appealable order. If so, it must come 
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within the provisions of 28 U. S. C. § 1292.1 
The question thus is whether this order 
can, under that section, be regarded as an 
injunction, 


Enelow v. New York Life Insurance Com- 
pany, 1935, 293 U. S. 379, provides the rule. 
There, at pages 381-382, it is stated: 


“This section [the predecessor to 28 
U. S. C. §1292(a)] contemplates inter- 
locutory orders or decrees which consti- 
tute an exercise of equitable jurisdiction 
in granting or refusing an injunction, as 
distinguished from a mere stay of pro- 
ceedings which a court of law, as well as 
a court of equity, may grant in a cause 
pending before it by virtue of its inherent 
power to control the progress of the 
cause so as to maintain the orderly proc- 
esses of justice.” 


Enelow was an action at law upon a life 
insurance policy. Defendant pleaded the 
equitable defense of fraud, prayed for can- 
cellation and moved to have the equitable 
issue raised by its defense determined by 
a chancellor in advance of a jury trial of 
the legal issues. The district court so or- 
dered. The supreme court held this order 
appealable, stating at page 382: 


“The power to stay proceedings in 
another court appertains distinctively to 
equity in the enforcement of equitable 
principles, and the grant or refusal of 
such a stay by a court of equity of proceed- 
ings at law is a grant or refusal of an 
injunction within the meaning of § 129.” 
Shanferoke Coal & Supply Corporation v. 

Westchester Service Corporation, 1935, 293 
U. S. 449, decided the same day as the 
Enelow case, involved an action at law upon 
a contract. Defendant, as a special defense, 
alleged that plaintiff had a duty to arbitrate 
and moved that the action be stayed pend- 
ing arbitration. The supreme court held 
that the setting up of the arbitration agree- 
ment was an equitable defense for purposes 
of the Enelow rule and that the stay order 
was appealable as an injunction. 


The rule of these cases has since been 
narrowly construed by the supreme court. 
We read Schoenamsgruber v. Hamburg- 
American Line, 1935, 294 U. S. 454,’ Morgen- 
town v. Royal Insurance Company, 1944, 337 
U. S. 254; and Baltimore Contractors v. 


1‘*(a) The court of appeals shall have juris- 


diction of appeals from: sabe 
(1) Interlocutory orders of the district courts 
of the United States * * * or the judges 
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Bodinger, 1955, 348 U. S. 176, as confining 
the rule of the Enelow and Shanferoke cases 
to those cases in which a defense equitable 
in its nature has been made the basis of a 
stay in an action which, before fusion of 
law and equity, was by its nature an action 
at law. Lyons v. Westinghouse Electric Cor- 
poration, [1955 Trapr Cases J 68,008], 2 Cir., 
1955, 222 F. 2d 184 (majority [minority] 
opinion of Judge Medina) is to this effect. 


The stay order here challenged was not 
granted pursuant to any equitable defense. 


In Day v. Pennsylvania Railroad Company, 
3 Cir., 1957, 243 F. 2d 485, an action for 
damages was stayed pending the outcome of 
proceedings before the National Railroad 
Adjustment Board. The court, following 
the holdings of the supreme court in the 
cases heretofore cited, held that the ruling 
was a “step in controlling the litigation 
before the trial court” and not the granting 
of a temporary injunction. The court stated 
at page 487: 

“The distinction has long been recog- 
nized and it is well settled that the 
grant or denial of a stay of proceedings 
to await the determination of matters 
pending elsewhere is not an order grant- 
ing or refusing an injunction and hence 
is not appealable.” 

To the same effect is United Gas Pipe Line 
Company v. Tyler Gas Service Company, 5 
Cir., 1957, 247 F. 2d 681. 


In case number 17208, the appeal is dis- 
missed. 


In case number 17277, the proceeding in 
mandamus, the issue is whether the action 
of the district court in granting the stay 
amounts to an abuse of discretion and con- 
stitutes an unjustified refusal to proceed to 
trial in the pending anititrust action. 


[Stay of Antitrust Action] 


Chronicle concedes that the district court 
has the general power to stay proceedings 
on equitable principles pending the out- 
come of some other proceeding. It con- 
tends, however, that equitable principles 
have not been shown to apply here and 
further that in the area of private antitrust 
litigation where the district court has ex- 
thereof, granting, continuing, modifying, re- 


fusing or dissolving injunctions, or refusing 
to dissolve or modify injunctions * * ¥*.”’ 
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clusive jurisdiction, it should not by stay 
defer to other pending proceedings. 


Chronicle emphasizes that in antitrust 
litigation a significant public interest is 
involved and that the stay thus amounts 
to more than restraint on a litigant. It 
asserts that the stay constitutes frustration 
of congressional purpose and permits a 
course of conduct causing injury (public as 
well as private) to continue without the 
concern of the court. 


Chronicle relies upon Lyons v. Westing- 
house, supra, where by writ of mandamus a 
district court stay was ordered vacated. In 
that case a private antitrust action was 
stayed pending the outcome of a state 
action between the same parties. The state 
action was for accounting with an unlawful 
antitrust conspiracy alleged as a defense. 
The majority of a divided court held that 
the stay constituted an abuse of discretion. 
Judge Hand, for the majority, stated at 
page 189: 

“In the case at bar, it appears to us 
that the grant to the district courts of 
exclusive jurisdiction over the action for 
treble damages should be taken to imply 
an immunity of their decisions from any 
pre-judgment elsewhere; at least on oc- 
casions, like those at bar, where the puta- 
tive estoppel includes the whole nexus 
of facts that makes up the wrong. The 
remedy provided is not solely civil; two 
thirds of the recovery is not remedial 
and inevitably presupposes a punitive pur- 
pose. It is like a qm tam action, except 
that the plaintiff keeps all the penalty, 
instead of sharing it with the sovereign. 
There are sound reasons for assuming 
that such recovery should not be subject 
to the determinations of state courts. It 
was part of the effort to prevent monopoly 
and restraints of commerce; and it was nat- 
ural to wish it to be uniformly adminis- 
tered, being national in scope. * * * 
Obviously, an administration of the Acts, 
at once effective and uniform, would best 
be accomplished by an untrammeled juris- 
diction of the federal courts.” 

Judge Hand concluded at page 190: 

“For these reasons we think that the 
situation is one where the delay and ex- 
pense of a double trial of the same issue, 
do not balance the importance of an un- 


committed enforcement of the remedy 
provided in § 15.” 


[FCC Determination] 


These quotations, in our view, serve to 
distinguish the Lyons case from the case 
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at bar. In the case before us the issue 
before the Federal Communications Com- 
mission is whether the acquisition of KTVU 
is, from the point of public convenience 
and necessity, desirable in the public in- 
terest. Antitrust considerations may well 
bear upon the problem, but the decision 
is not one in antitrust. We are not then 
concerned with pre-judgment upon the anti- 
trust issues or with collateral impingement 
upon the judicial antitrust function. 


The question remains whether, upon a 
weighing of all of the valid considerations 
presented by this case—those relating to the 
equities of thé parties and also to the 
orderly course of justice—a determination 
that the balance falls in favor of a stay 
must be held to constitute abuse of dis- 
cretion. 


Chronicle asserts that NBC has not pre- 
sented any facts establishing equities in its 
favor or a case of hardship and that a 
stay should not be granted in absence of 
such a showing, citing Landis v. North 
American Company, 1936, 299 U. S. 248. 


In our view, the known facts speak for 
themselves in respect both to hardship and 
to the orderly course of justice. 


[Duplication of Effort] 

We note that while in our case the ac- 
quisition of KTVU is to be examined by 
the district court and by the Federal Com- 
munications Commission from two distinct 
points of view, the facts material to each 
examination may in large part be the same. 
We are then confronted with the prospect 
of two tremendously complex proceedings 
simultaneously assembling the same factual 
data in painstaking detail for the purpose 
of considering these facts from different 
points of view. The situation is one which 
cries out for the elimination of wasteful 
duplication of effort. If the mechanics of 
justice are not to be wholly overwhelmed 
by the steadily increasing burden of com- 
plex antitrust litigation, means must be 
found for easing that burden. The elimina- 
tion of unnecessary duplication does not 
appear unreasonable under these circum- 
stances. To hold otherwise might well, as 
a practical matter, defeat the very end 
sought. Instead of hastening the court’s 
determination in this particular case, such 
a rule of practice may result in delay in 
this and other protracted cases solely by 
virtue of calendar congestion. The burden 
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of such duplication of effort is not, of course, 
borne by the courts alone. It is borne as 
well by the litigants and their counsel. 


In dealing with the propriety of a stay 
while a complicated test case proceeded 
to judgment, the supreme court stated in 
Landis v. North American Company, 299 
U. S. 248, 256: 


“We must be on our guard against 
depriving the processes of justice of their 
suppleness of adaptation to varying con- 
ditions. Especially in cases of extraordi- 
nary public moment, the individual may 
be required to submit to delay not im- 
moderate in extent and not oppressive in 
its consequences if the public welfare or 
convenience will thereby be promoted. In 
these Holding Company Act cases great 
issues are involved, great in their com- 
plexity, great in their signficance. On the 
facts there will be need for the minute 
investigation of intercorporate relations, 
linked in a web of baffling intricacy. On 
the law there will be novel problems of 
far-reaching importance to the parties 
and the public. An application for a stay 
in suits so weighty and unusual will not 
always fit within the mould appropriate 
to an application for such relief in a suit 
upon a bill of goods. True, a decision in 
the cause then pending in New York may 
not settle every question of fact and law 
in suits by other companies, but in all 
likelihood it will settle many and simplify 
them all.” 


The dissenting opinion of Judge Medina 
in Lyons v. Westinghouse, supra, discusses 
the same problem in an antitrust setting. 


[Necessity for FCC Approval] 


Further, of substantial weight, is the fact 
that KTVU cannot be transferred without 
approval of FCC. It would not appear to 
be asking overmuch of Chronicle to await 
the occurring of this condition precedent 
before complaining of the antitrust aspect 
of the acquistion. 


Chronicle points out that the injuries it 
alleges are not confined to the fact of ac- 
quisition; that there are other elements of 
injury now being suffered and that its claim 
for relief would not be rendered moot by 
FCC’s rejection of NBC’s application. The 
fact remains that Chronicle’s main concern 
and the greatest element of alleged injury, 
public and private, is the impending KTVU 
acquistion by NBC. The remaining factors, 
it is true, remain in the balance, but the 
weight is substantially diminished. 
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In United Gas Pipe Line Company v. Tyler 
Gas Service Company, supra, an action had 
been brought to recover rate increases. 
The applicable rate was in dispute and prto= 
ceedings to establish it were pending on 
appeal from a ruling of the Federal Power 
Commission. The district court granted a 
stay until determination of that appeal, and 
the stay order was challenged as an abuse 
of discretion. The court of appeals refused 
to grant mandamus. It stated, at page 684: 


“To a large extent the problems are 
intertwined with or may likely be affected 
by the matters which are now pending 
in the review of administrative proceed- 
ings in the Court of Appeals for the Dis- 
trict of Columbia. 

“This was not then the simple case of 
a judge merely wishing to shoulder off 
onto another court or courts the agony of 
decision in a case fully ripe for action by 
him. Until that pending administrative 
proceeding should be determined, it was 
impossible for him to conclude that such 
ultimate action might not, if Tyler Gas 
were wholly or partially successful, de- 
stroy altogether or substantially the ‘filed’ 
rate upon which United sought its money 
judgment.” 


We conclude that the granting of a stay 
to await the outcome of pending FCC pro- 
ceedings did not constitute an abuse of 
discretion 


(Excessiveness in Time and Scope] 


Chronicle contends that the stay order 
is excessive in point of time—that it will 
be months, if not years, before FCC’s pro- 
ceedings terminate and the case below may 
proceed. It cites Landis v. North American 
Company, supra, where it is stated at page 257: 


“The stay is immoderate and hence un- 
lawful unless so framed in its inception 
that its force will be spent within reason- 
able limits, so far at least as they are 
susceptible of prevision and description.” 


In Landis the stay encompassed the suc- 
cessive determinations of three tribunals: 
the district court, the court of appeals and 
the supreme court. The stay was modified 
by the supreme court to cover only the dis- 
trict court proceeding. In the case before 
us, the stay relates only to the proceedings 
before the FCC. If the stay, even so limited, 
be a protracted one, it is only because ‘the 
subject matter of the proceedings is highly 
complex and it is the avoidance of a dupli: 
cation of that very complexity that serves 
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in part to justify the stay. Under the cir- 
cumstances, we do not regard the stay as 
immoderate in length. It could hardly be 
made shorter and still accomplish its purpose. 


Chronicle contends that the stay is exces- 
sive in its scope; that it should have been 
limited to a stay of trial and should not 
apply to pre-trial discovery. We do not 
regard the failure of the district court so to 
limit the stay as an abuse of discretion. As 
we have heretofore noted, the avoidance of 
unnecessary duplication of effort in such 
matters as these is a valid consideration. 
To be effective, pre-trial as well as trial 
proceedings must be taken into consideration. 


[Preservation of Status Quo] 


Finally, Chronicle contends that the stay 
order goes too far in not permitting dis- 
covery in aid of interlocutory relief. The 
order, as we have noted reserves to Chronicle 
the right to apply for an injunction to pre- 
serve “the asserted status quo.” After entry 
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of the order, Chronicle moved to clarify or 
amend it This motion was denied without 
comment by the court, and Chronicle as- 
sumes from this action that discovery in aid 
of a motion for injunction to preserve the 
status quo would be denied. 


We do not so construe the court’s action. 
Chronicle by its motion sought the right to 
"discovery now” in connection with some 
yet undeveloped need for interlocutory pro- 
tection. The court may well have felt that 
should the need for an injunction become ap- 
parent, Chronicle will at that point have 
ample time to secure temporary reliet pro- 
tecting its right to discovery upon the in- 
junction issue. We do not regard the court’s 
refusal to commit itself at this time as im- 
proper or prejudicial to Chronicle’s right to 
seek interlocutory relief when that need 
should become apparent. 


In case number 17,277, the writ of manda- 
mus is denied. 


[J 70,088] Federal Trade Commission v. Standard American, Inc., Standard Ameri- 
can Construction Co., Inc., Mansville Construction, Inc., Val Worth Enterprises, Inc., 


and Wolf, Dorleg and Wolf, Inc. 


In the United States District Court for the Eastern District of Pennsylvania. Misc. 


No. 2281. July 21, 1961. 


FTC Act 


Investigations as to Possible Violations—Subpoena Power Under Sec. 9—Removal 
and Retention of Documents—Testimony by Respondents—Hindrance to Business Oper- 
ations.—Sec. 9 of the FTC Act gives the FTC power to require documents to be produced 
before an authorized representative, and while the Act does not itself specifically provide 
for retention of documents, or removal to another city for copying, the very purpose of 
the Act would be thwarted if some reasonable method of examination were not made 
available. Accordingly, an order to produce documents (or copies), and permitting the 
FTC to remove the documents to Washington, D. C., during a thirty-day period, was 
entered in the absence of proof of inconvenience to the respondent. However, the court 
stated that it would reconsider the order as to specific documents if it is shown that serious 
hindrance would result. 


See FTC Enforcement and Procedure, Vol. 2, J 8741. 
For the plaintiff: Alvin L. Berman and Alan B. Hobbes, Washington, D. C. 


2 The written motion stated: to be framed and will greatly assist in shorten- 


‘If Plaintiff's right to apply for a prelimi- 
nary injunction is to have any meaning, Plain- 
tiff must be allowed to conduct the discovery 
necessary to prepare its motion and the re 
quired supporting affidavits and to present its 
proof in an orderly manner at the hearing. In- 
deed, Plaintiff cannot have a fair hearing with- 
out its right to discover. Further, permitting 
discovery now will help to sharpen the issues 
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ing the hearing, thus reducing the burden on 
both litigants and the Court.”’ 

The motion asserted that: 

“* * * the Order is silent with respect to 
the right to conduct such discovery, and Plain- 
tiff cannot rely on its assumption of the inten- 
tion of the Court. Any uncertainty should be 
resolved by clarification or amendment of the 
Order of September 21, 1960.’’ 


© 1961, Commerce Clearing House, Inc. 


Number 190—77 
8-18-61 


Cited 1961 Trade Cases 
FTC v. Standard American, Inc. 


78,379 


For the defendants: Nathan L. Posner, Fox, Rothschild, O’Brien & Frankel, Phila- 
delphia, Pa., for Wolf, Dorleg & Wolf, Mansville Construction, Inc., Standard American, 
Inc., and Val Worth Enterprises, Inc.; Walter G. Horowitz, Philadelphia, Pa., for Stand- 


ard American Construction Co., Inc. 


Memorandum and Order 


Woop, J. [Jn full text]: This is a sum- 
mary proceeding in which the Federal 
Trade Commission is applying for an or- 
der of this Court to compel the above five 
corporate entities and their duly authorized 
representatives to appear, testify and pro- 
duce documentary evidence in an ex parte 
investigation being conducted by the Com- 
mission. The Commission has attempted 
to determine whether or not there has 
been a violation of Section 5 of the Fed- 
eral Trade Commission Act pursuant to 
the authority vested in it under Sections 
3, 5, 6 and 9 of the aforesaid Act. Section 
9 vests to this Court the authority to com- 
-pel obedience to proper orders of the Com- 
mission. 


We have carefully examined the entire 
record, including the notes of testimony 
taken at hearings involving the five cor- 
porate respondents, and have considered 
the briefs and arguments of the litigants. 
The record is replete with charges and 
countercharges of harassment and avoid- 
ance on the part of ‘the representatives of 
the Commission on the one hand and the 
respondents and their counsel on the other. 
It would serve no useful purpose to review 
that since, as we view the matter, the issue 
is a narrow one. In fact, counsel for re- 
spondents stated in Court and reaffirms in 
his brief the basic proposition that the 
Federal Trade Commission has the au- 
thority to subpoena business records and 
to compel his clients to produce them 
before an officer of the Commission. He 
further states that, “Any time the Federal 
Trade Commission wants a copy of these 
records I will give them every assistance 
available” and “Any time that the Federal 
Trade Commission wants to make any 
investigation at our place of business it 
is open to them * * *” He strenuously 
argues, however, that once he has produced 
the records before the Examiner he has 
fulfilled the requirements of the Act. He 
denies the right of the Commission to 
retain the corporate records for the pur- 
pose of making copies and most particu- 
larly, their right to remove them from 


Trade Regulation Reports 


Philadelphia to Washington, D. C., for 
examination and appraisal. 


[Retention of Corporate Records by FTC] 


The basic issue here, therefore, is whether 
Section 9 of the Federal Trade Commission 
Act gives the Commission the authority 
and power to subpoena the records and 
having subpoenaed them, take them into 
their custody for investigatory purposes 
either in the City of Philadelphia where 
the respondents’ place of business is lo- 
cated, or remove them physically to Wash- 
ington, D. C. 


[FTC Act, Sec. 9] 


Section 9 of the Act provides two methods 
of conducting investigations: (1) 


‘“k * * the commission * * * shall 
have access to, for the purpose of ex- 
amination, and the right to copy any 
documentary evidence of any corpora- 
tion being investigated or proceeded 
against” 

and (2) 

“ck * * shall have power to require by 
subpoena the attendance and testimony 
of witnesses and the production of all 
such documentary evidence relating to 
any matter under investigation.” 

Obviously, the Act anticipates the testi- 
mony of witnesses and the production of 
the documentary evidence. In the case 
before us the Commission proceeded under 
the latter provision. The rules of the 
Commission also provide (§ 1.34(b)): 

“Investigational hearings may be held 
* * * for the purpose of hearing the 
testimony of witnesses and _ receiving 
documents and other data relating to 
any subject under investigation * * *” 

and further provide that “Any person re- 
quired * * * to submit documentary 
evidence shall be entitled to retain or, on 
payment of lawfully prescribed cost, pro- 
cure a copy of any document produced 
by such person * * *”’ The subpoena 
involved in this case authorized the pro- 
duction of copies in lieu of originals. We 
have examined the cases cited by the 
Commission and those cited by the re- 
spondents in their brief. We are unable 
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to determine any clear rationale or standard 
which meets this precise situation, but the 
underlying principle is one of “reasonable- 
ness.” While the Act does not specifically 
authorize the agents of the Commission 
to take into custody the documents for 
reproduction, examination or appraisal, nor 
does it specifically say that they may 
remove them from the place of production 
to some other locale, nevertheless, it would 
seem to us that the very purpose of the 
Act would be thwarted if some reasonable 
method of examination was not available 
to the Commission. On the other hand, 
it is perfectly obvious to us that on the 
slightest provocation the Commission could 
disrupt and disorganize a business under 
investigation by taking out of its control 
and possession the documents which it 
requires in its daily business operations. 


[Hindrance to Respondents’ Business] 


In the light of these conclusions we 
have examined and re-examined the entire 
record and are totally unable to determine 
from it that the business corporations herein 
involved would in the slightest degree be 
hindered in their normal operations by the 
production and turning over of the various 
documents contained in the specifications 
attached to the subpoenas. As a matter of 
fact, it appears throughout the testimony 
adduced at the hearing before the Ex- 
aminer that a great many of the documents 
which were requested were either not 
available, were not used in their business, 
or were of no important probative value. 
We will accordingly enter an Order, but 
point out that if it is brought to the at- 
tention of the Court that any serious hin- 
drance to respondents’ business will be 
caused by adherence to the provisions of 
the Order, we will reconsider it as to 
those specific instances. 


We make reference to one other matter. 
Standard American Construction Company, 
Inc. did not appear in response to the 
subpoena served upon it. The proof is 
so clear and unequivocal that this corpo- 
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ration has been doing business at the 
address of service and that the service 
of the subpoena as made by the representa- 
tives of the Commission was proper that 
we will not comment further upon it. Suf- 
fice it is to say, the Order which we are 
about to enter will apply equally to all 
of the five corporate respondents and that 
while Standard American Construction Com- 
pany, Inc. did not appear in answer to the 
subpoena, its failure to abide by the terms 
of this Order will be the subject of further 
action by the Court. 


. Order 


And now, to wit, this 21st day of July, 
1961, Standard American Inc., Standard 
American Construction Company, Inc., 
Mansville Construction, Inc., Val Worth 
Enterprises, Inc., and Wolf, Dorleg and 
Wolf, Inc., are each ORDERED tto pro- 
duce the documentary evidence requested 
in the subpoena duces tecum before an Ex- 
aminer or other authorized representative 
of the Federal Trade Commission within 
thirty (30) days from this date at a time 
and place to be fixed by the Commission. 


Upon production, the Commission may 
take into their custody copies or originals 
of the documents subpoenaed and remove 
the same to Washington, D. C., for a 
period not in excess of thirty (30) days, 
after which they shall be immediately 
returned to the respondents unless ap- 
plication upon good cause shown is made 
to the Court. 


It is further ordered and decreed that 
the respondents, by their duly authorized 
representatives, shall appear and _ testify 
to any matters not covered by the testi- 
mony heretofore taken within thirty (30) 
days from this date at such time and 
place in the City of Philadelphia as may 
be fixed by the duly authorized representatives 
of the Commission to determine whether 
or not the corporate respondents are in- 
volved in acts or practices in a manner 
which violates Section 5 of the Federal 
Trade Commission Act. 


[f 70,089] Curto’s, Inc. v. Krich-New Jersey, Inc., Allied Distributors-New Jersey, 
Inc., Associated Distributors-New Jersey, Inc., K-R Services, Inc., Bruno-New York, 


Inc. and Radio Corporation of America. 


In the United States District Court for the District of New Jersey. 


No, 861-59. Filed April 25, 1961. 
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Civil Action 


© 1961, Commerce Clearing House, Inc. 
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Sen Cited 1961 Trade Cases 


Curto’s, Inc. v. Krich-New Jersey, Inc. 


78,381 


Sherman Act 


Refusal to Deal—Brand-Name Household Appliances—Policing Methods.—Charges 
by a complaining household appliances dealer that it had been cut off from its sources 
of a defendant manufacturer’s brand-name merchandise, after it elected to purchase from 
outside franchised distributors who charged lower prices than did the defendant manu- 
facturer’s area distributor, presented issues of material fact where the plaintiff’s affidavits 
set forth the following activities and relationships involving the defendant manufacturer: 
blood relationship between officers of the defendant manufacturer and the bypassed area 
distributor; use of product serial numbers to trace plaintiff's latest source of supply; 
coercion of distributor to terminate sales to plaintiff; earlier coercion of another distributor 
to cut off sales to plaintiff; promotional activities by manufacturer’s distributors involving 
the particular products. Accordingly, defendant manufacturer was denied summary 
judgment despite its allegation that it had nothing to do with the manufacture or sale 
of the particular products and that it had merely licensed another manufacturer to use 
its brand name. 


See Combinations and Conspiracies, Vol. 1, J 2005.785. 


Private Enforcement and Procedure—Summary Judgment—Issues of Material Fact. 
—A defendant manufacturer of household appliances was denied summary judgment 
where issues of material fact were disclosed by affidavits and by reference to the pleadings. 
Also, since the charges were grave, the plaintiff should not be foreclosed from an 
opportunity to present his proof. Similarly, since the proof was peculiarly within the 
knowledge or control of the defendants, plaintiff should be allowed to proceed with 
discovery. 


See Private Enforcement and Procedure, Vol. 2, { 9013.675. 
For the plaintiff: Norman H. Roth, Davis & Roth, Jersey City, New Jersey. 


For the defendant: William P. Reiss; Pitney, Hardin & Ward, for Radio Corporation 
of America, Newark, New Jersey. 


WortENpyYKE, District Judge [Jn full text]: 
Plaintiff, Curto’s, Inc. (Curto’s) sues Krich- 
New Jersey, Inc. and three affiliate 
corporations (Krich), Radio Corporation 
of America (RCA) and Bruno-New York, 
Inc. (Bruno), charging a violation of Sec- 
tions 1, 2 and 7 of the Sherman Anti-Trust 
Act, and the matter is presently before this 
Court upon motion of RCA for summary 
judgment. 

Curto’s is a New York corporation en- 
gaged, as a retail dealer, in the sale of 
household appliances and allied goods. De- 
fendants Krich-New Jersey and Bruno are 
wholesale distributors of electrical appliances 
manufactured by or bearing the trademark 
RCA-WHIRLPOOL. Bruno is a corpora- 
tion of New York, and Krich is incorporated 
in New Jersey. 


Curto’s, who maintains a sales outlet in 
New York, asserts that it was unable to 
purchase RCA-Whirlpool appliances from 
Bruno at a reasonable price, and therefore 
established the A-A-A Appliance & Wash- 
ing Machine Service, Inc. (AAA) in New 
Jersey, for the purpose of purchasing, through 
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it, such products from Krich and then for- 
warding them to Curto’s New York outlet 
for sale to the consuming public. In 1954, 
AAA was enfranchised by Krich as an 
RCA-Whirlpool dealer, and the above de- 
scribed method of operation was inaugurated. 


[Refusal to Deal] 


The gist of the offense alleged in this 
case is a conspiracy by the defendants to 
nullify this method of distribution of RCA- 
Whirlpool appliances, and that, in further- 
ance of the conspiracy, Krich did in fact 
refuse to make further sales to AAA on or 
about April 11, 1958, at which time Krich can- 
celled AAA’s franchise. The complaint in this 
action describes RCA as a manufacturer, 
promoter and seller of products, including 
household electrical goods and allied wares, 
the serial numbers of which, plaintiff says, 
RCA records, or has access to. 


[RCA Motion for Summary Judgment] 


Defendant RCA’s motion for summary 
judgment is based upon the ground that it 
is not a proper defendant because it is not 
the manufacturer of the RCA-Whirlpool 
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products about which this controversy re- 
volves. In support of this motion RCA 
has submitted the affidavit of Martin F. 
Bennett, its Vice-President in charge of 
distributor and commercial relations. This 
affidavit states that at the present time 
RCA does not manufacture or distribute 
washing machines, driers, refrigerators, 
ranges, or air conditioners, although in 
certain territory outside of the New York- 
New Jersey area, RCA-Victor does act as 
distributor for these “white goods.” Prior 
to 1955 RCA manufactured and sold RCA 
ranges, and sold air conditioners manufac- 
tured for it by the Fedders Corp. In 1955 
it sold its range and air conditioner business 
to the Whirlpool-Seeger Corp. (Whirlpool) 
of St. Joseph, Michigan, and received as 
payment therefor 20% of the common stock 
of Whirlpool, which interest RCA still re- 
tains. Upon this sale RCA also granted 
Whirlpool a license to use the name “RCA” 
in combination with the name “Whirlpool” 
on products made and sold by it. Any 
franchise involving the sale of these RCA- 
Whirlpool products, asserts Mr. Bennett, 
must be a Whiripool franchise, with which 
RCA has no connection, because RCA 
franchises do not include the sale of the 
same products. The affiant further states 
that his company does not possess any 
RCA-Whirlpool appliance serial numbers. 
It is asserted by Curto’s that its source of 
these goods was ascertained by hired de- 
tectives, who traced the products through 
their serial numbers to the distributor, 
Krich. Mr. Bennett denies that RCA ever 
employed any detectives for this purpose. 
In further support of its motion, RCA points 
to the deposition of Mr. Joseph Curto, who 
supplied the facts wpon which the complaint 
was drawn, wherein he says that his belief 
that RCA conspired with the other named 
defendants is based upon the fact that RCA’s 
name appears on the products in question. 


In opposition 1o the motion, plaintiff relies 
upon the affidavit of Mr. Joseph Curto, and 
incorporates by reference the affidavits on 
file in a previously pending case of AAA 
against all of the presently named defend- 
ants. (AAA Appliance & Washing Machine 
Service Inc. v. Krich-New Jersey, Inc., et al, 
C-706-58), which charged a _ conspiracy 
among the defendants resulting in the 
termination and cancellation of AAA’s 
franchise. The action referred to was dis- 
continued with prejudice, as to certain of 
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the parties, in accordance with a stipulation 
filed March 12, 1959. It was formally dis- 
missed (as to the other parties) by the 
Court on February 25, 1960, in accordance 
with General Rule 12. 


[Pressure to Cut Off Franchised Dealer] 


The affidavit of George Getz, filed in the 
AAA case, recites that the affiant was the 
District Manager of Krich-New Jersey, Inc. 
for Bergen and part of Hudson Counties on 
the date of the affidavit, October 9, 1958, 
and had held this position since August, 
1954. His employment duties required him 
to sell his employer’s products to retail 
dealers in the allotted territory; one of 
those dealers being the plaintiff, AAA. Mr. 
Getz states that he was instructed by his 
superior, Mr, Fisher (General Sales Manager 
of Krich) to advise Mr. Frank, President 
of AAA, to submit false affidavits for the 
purpose of having “something on Frank 
because the pressure was becoming heavier 
from Bruno and it was only a question of 
time before Krich would have to cut AAA 
off.” In 1958 AAA’s franchise was can- 
celled. However, after AAA brought suit 
(according to Mr. Getz’s affidavit) it was 
reinstated as a dealer, but that he (Getz) 
was instructed by Mr. Fisher not to call 
on AAA any more. 


The affidavit of Milton Frank, President 
of AAA, in that case, corroborates that of 
George Getz concerning the filing of false 
affidavits. 


The affidavit of Joseph F. Curto (in the 
case at bar), Secretary-Treasurer of Curto’s, 
Inc., reflects that RCA-manufactured and 
RCA-branded products are distributed through 
the regular RCA distribution chain. He 
asserts that whether or not RCA manufac- 
tures the merchandise is immaterial. RCA 
distributors, he claims, in connection with 
sales contests, award prizes for the sale 
of RCA-Whirlpool products as well as of 
RCA electrical devices. The sale of any 
RCA-branded product is worth a specific 
number of points, and those earning the 
requisite number of total points are awarded 
prizes. Mr. Curto also states that it is well 
known to the industry that Irving Sarnoff 
(now. deceased), who was the head of 
Bruno, is the brother of David Sarnoff who 
is Chairman of the Board of RCA. Curto’s 
formerly purchased RCA-Whirlpool mer- 
chandise from Dell Electric, but Mr. Curto 
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States that this source of supply was re- 
moved after Dell Electric received a visit 
from an RCA representative from Camden, 
New Jersey, threatening to cut Dell off if 
it continued trans-shipping goods to Curto’s, 
Inc. in New York. This, says Mr. Curto, 
“bears out emphatically the closest involve- 
ment of RCA in the cutting off of plaintiff's 
supplies of RCA-branded merchandise.” In 
Mr. Curto’s deposition he stated that the 
agent from Camden was a representative of 
the manufacturer. 


[Product Serial Numbers] 


The complaint in this action, drawn for 
the most part in conclusory fashion and al- 
leging ultimate facts, also charges that 
RCA maintains or has access to RCA- 
Whirlpool product-serial numbers, which 
numbers enabie RCA to identify the dis- 
tributors to whom and through whom said 
products are sold. This alleged fact is 
-denied by RCA through the supporting affi- 
davit of Mr. Martin F. Bennett. The theory 
of plaintiff's case is that RCA, because of 
its control over Krich, was able to induce 
this distributor to terminate and cancel 
AAA’s retail franchise, which cancellation 
deprived Curto’s of its source of supply. 
Plaintiff further alleges that one of the 
means by which RCA discovered that Krich 
was the distributor who trans-shipped to 
Curto’s in New York was that of tracing 
the RCA-Whirlpool serial numbers of RCA- 
Whirlpool products handled by Curto’s. 
As mentioned above, Mr. Bennett also as- 
serts in his affidavit that RCA franchises 
are not concerned with the sale of these 
Whirlpool products, which statement is con- 
tradicted by Mr. Curto in his opposing 
affidavit. 


[Issues of Material Fact} 


In view of the foregoing, it is my opinion 
that genuine issues of material fact are 
presented. It is clearly established that 
affidavits in support of a motion for sum- 
mary judgment may be considered for the 
purpose of ascertaining whether an issue of 
material fact is presented, but they may not 
be used as a basis upon which to decide 
such issues. Hart v. Recordgraph Corp., 
1948, 3 Cir. 169 F. 2d 580. Also, this Circuit 
recognizes that the search for issues of fact 
must also include scrutiny of the pleadings, 
and if a basic fact is alleged therein, it need 
not be reiterated upon its contradiction in 
an affidavit supplied by the opposing party 
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in support of its motion. Vanity Fair Mills 
v. Cusick [1956 Trape Cases § 68,522], 143 
F. Supp. 452 (D. C. N. J. 1956); Hart v. 
Recordgraph Corp., supra. 


I am further of the opinion that because 
of the serious nature of the allegations and 
charges which plaintiff makes, it should not 
be foreclosed of an opportunity to produce 
proof in support thereof. I find the lan- 
guage in United States v. General Railway 
Signal Co., [1952 Trappe CAses { 67,376] 
(CVV eg DEON penY L952) eel Ole SUD De 4 eo. 
which also involved a charge of conspiracy 
in violation of Sections 1 and 2 of the 
Sherman Act, apposite to the present case. 
At p. 425 of that case, the Court stated: 

“Conspiracy, ordinarily, is not proved 
by direct evidence in the manner as is an 
action on a written contract. The very 
nature of conspiracy has its base in 
secrecy toward the party to be duped or 
the law to be evaded and can only be 
established by piecing together the frag- 
ments of evidence as to conduct, speech 
and writings of the parties to the con- 
spiracy. Interstate Circuit v. United States 

[1932-1939 TrapeE CAsEs 55,205], 306 

reS= 20S tr nt 

“Tf movant should submit its case to 
this Court upon the affidavits and plead- 
ings now before it * * * gross injustice 
might be done * * * Not all of the 
facts which a formal trial would produce 

are before the Court and the Court has a 

slight doubt, at least, as to the facts.” 


[Access to Proof] 


Another factor properly to be considered 
by a Court in deciding a motion for sum- 
mary judgment is whether or not the party 
opposing the motion has had access to the 
proof. Moore’s Federal Practice Vol VI, 
para. 56.15(5). In this action, where the 
proof (if there be any) will be peculiarly 
within the knowledge or control of the 
defendants, plaintiff should be granted the 
opportunity of proceeding with its discovery 
in accordance with the appropriate rules. 


It is only where there clearly are no 
issues in the case that a summary judgment 
is proper. Even in an instance where the 
Court may feel it will have to direct a ver- 
dict on the issues which have been raised, 
it should ordinarily hear the evidence, rather 
than attempt to dispose of the case sum- 
marily. Pierce v. Ford Motor Co., 1951, 4 
Cir. 190 F, 2d 910. 


The motion for summary judgment is 
denied. Submit order. 
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[70,090] United States v. True Temper Corporation; Wilson Athletic Goods Mfg. 
Co., Inc.; A. G. Spalding & Bros., Inc.; MacGregor Sport Products, Inc.; and Hillerich 
& Bradsby Co. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division, Civil Action No. 58 C 1159. At Chicago, Illinois, in said Division and District 
on August 1, 1961. 


Case No. 1401 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Price Fixing—Introduction of New Models—Restrictions on Manufacture, Sale, or 
Distribution—Golf Clubs and Shafts.—Four golf club manufacturers and a golf club shaft 
manufacturer have been prohibited by a consent decree from entering into agreements or 
understandings, with respect to golf clubs and shafts, having the following elfects or 
purposes: fixing prices for sale or resale to third persons; setfing uniform time for intro- 
duction of new models or grades; restriction of fields of manufacture, sale, or distribution; 
preventing outsiders from purchasing standard or special golf club shafts. Also pro- 
hibited were requirements contracts for golf club shafts and outstanding contracts of 
that type were cancelled. 

See Combinations and Conspiracies, Vol. 1, { 2005.690, 2005.826, 2011.181; Resale 
Price Fixing, Vol. 1, 3015.20. 


Consent Decree—Refusal to Deal—Sales of Special Shafts in Minimuni Quantities— 
Explanation on Refusal to Sell—A golf club shaft manufacturer was prohibited by a 
consent decree from refusing to deal with any otherwise qualified purchaser on non- 
discriminatory terms and was required to explain in writing to any rejected purchaser the 
reasons for the rejection. The defendant would be foreclosed from raising any other reason 
in the event of litigation. The defendant was also prohibited from channelizing the sale 
of finished products to particular retail outlets and, if special shafts were manufactured 
for named co-defendants, any, other club manufacturer was to be permitted to purchase 
in specified minimum quantities. 


See Combinations and Conspiracies, Vol. 1, { 2005.785; Department of Justice Enforce- 
ment and Procedure, Vol. 2, | 8281.800, 8421. 


For the plaintiff: Lee Loevinger, Assistant Attorney General, W. D. Kilgore, Jr., 
Harry N. Burgess, Baddia J. Rashid, Earl A. Jinkinson, Willis L. Hotchkiss, Thomas J. 
Rooney, and Samuel J. Betar, Jr., Attorneys, Department of Justice, Chicago, IIl. 


For the defendant: Robert H. Bork, Gordon H. S. Scott, Kirkland, Ellis, Hodson, 
Chaffetz & Masters, Chicago, Ill., and John H. Watson, Jr. M. B. & H. H. Johnson, 
Cleveland, Ohio, for True Temper Corp.; John T. Chadwell, Richard M. Keck, Richard 
S. Rhodes, Snyder, Chadwell, Keck, Kayser & Ruggles, Chicago, IIl., for A. G. Spalding 
& Bros., Inc.; Thomas Freeman and Louis R. Simpson, Chicago, IIl., for Wilson Athletic 
Goods Mfg. Co., Inc. 


Final Judgment 


Rosson, J. [Jn full text]: Plaintiff, United 
States of America, having filed its com- 
plaint herein on June 30, 1958, each of the 
defendants having appeared, and the plain- 
tiff and each of the defendants, by their 
respective attorneys, having consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein, and without said judgment 
constituting evidence or an admission by 
any party with respect to any such issue; 


1 70,090 


Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the plaintiff and each defendant, 
it is hereby ordered, adjudged, and decreed 
as follows: 


I 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states claims upon 
which relief against the defendants may be 
granted under Sections 1 and 2 of the Act 
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of Congress of July 2, 1890, entitled “An 
Act te protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly knéwn as the Sherman Act, as 
amended. 


II 


As used in this Final Judgment: 


(A) “Defendant club manufacturers” shall 
mean Wilson Athletic Goods Mfg. Co., Inc., 
a Delaware corporation, A. G. Spalding & 
Bros., Inc., a Deleware corporation, Mac- 
Gregor Sport Products, Inc., an Ohio cor- 
poration, and Hillerich & Bradsby Co., a 
Kentucky corporation; 

(B) “True Temper” shall mean the de- 
fendant True Temper Corporation, an Ohio 
corporation; 

(C) “Golf club” shall mean and include 
any kind, variety, style, or type of club used 
in playing the game of golf, regardless of 
the material out of which such club or any 
component thereof is made; 


(D) “Club manufacturer” shall mean any 
person engaged in the production or as- 
sembly of golf clubs; 

(E)(1) “Shaft” shall mean the shaft com- 
ponent of golf clubs, whether made of steel 
or other material; 


(2) “Standard shaft” shall mean any shaft 
(other than special shafts) manufactured 
and sold by defendant True Temper in its 
regular course of business; 


(3) “Special shaft” shall mean any shaft 
manufactured by defendant True Temper 
for and sold to a single club manufacturer 
according to a specially developed design 
(i) different from the design of any other 
shafts produced by True Temper and (ii) 
set forth or confirmed in writing to defend- 
ant True Temper by the particular club 
manufacturer for whom such special shafts 
are being or to be manufactured; 


(F) “Jobber” shall mean any person, 
other than a club manufacturer, who pur- 
chases golf clubs for resale to other jobbers 
or to dealers; 


(G) “Dealer” shall mean any person, 
other than a club manufacturer, who pur- 
chases golf clubs from any club manu- 
facturer or jobber for resale to ultimate 
consumers; 


(H) “Person” shall mean any individual, 
partnership, firm, association, corporation, 
or other legal entity; 
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(1) “Subsidiary” shall mean any person 
more than fifty per cent of whose stock is, 
directly or indirectly, owned or controlled 
by a defendant. 


III 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each of its officers, directors, agents, em- 
ployees, subsidiaries, successors and assigns, 
and to all other persons in active concert 
or participation with any such defendant 
who shall have received actual notice of 
this Final Judgment by personal service or 
otherwise. For the purposes of this Final 
Judgment each defendant and its officers, 
directors, agents, employees, subsidiaries, 
or any of them, when acting in such capac- 
ity, shall be deemed to be one person. 


IV 


The defendants, and each of them, are 
jointly and severally enjoined and re- 
strained from, directly or indirectly, enter- 
ing into, adhering to, maintaining, enforcing, 
or attempting to enforce, any contract, 
agreement, understanding, plan or program 
among themselves or with any other person: 


(A) to fix, establish, maintain, or enforce 
prices or other terms or conditions for the 
sale or resale of any shaft or golf club 
to third persons; provided that after the 
expiration of five years following the entry 
of this Final Judgment each defendant may, 
acting independently, and not in concert 
with one another or with any other person, 
exercise such lawful rights, if any, as each 
may have under the so-called Miller-Tydings 
Act with respect to golf clubs sold by it; 

(B) To establish or maintain any par- 
ticular or uniform time or season for the 
introduction of new models, types, grades, 
or styles of shafts or golf clubs or acces- 
sories, or to hinder, restrict, limit, or prevent 
any person from introducing, at any time, 
any model, type, grade, or style of shaft, 
golf club, or accessory; 

(C) To refrain from manufacturing, dis- 
tributing, or selling any particular kind, 
type, grade, or style of shaft or golf club, 
or golf clubs embodying any particular kind, 
type, grade, or style of shaft; 

(D) To hinder, restrict, limit, or prevent, 
or attempt to hinder, restrict, limit, or pre- 
vent any third person from purchasing (i) 
standard shafts or (ii) his own special shafts 
from True Temper or any other source. 
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The provisions of this Section IV shall 
not apply to transactions solely between 
(a) a defendant and its subsidiary or sub- 
sidiaries, (b) a defendant and its parent 
corporation, and (c) a defendant and cor- 
porations affiliated therewith through com- 
mon ownership and controlled by the same 
parent corporation. 


Vv 


(A) Any contract or agreement existing 
on the date of this Final Judgment by the 
terms of which (i) any defendant club 
manufacturer is required, or obliged, to pur- 
chase all, or any designated percentage or 
proportion, of its requirements for shafts 
from defendant True Temper or (ii) de- 
fendant True Temper is required or obligated 
to sell to any defendant club manufacturer 
all or any designated percentage of pro- 
portion of the requirements of such de- 
fendant club manufacturer for shafts, is 
hereby ordered cancelled as of the date of 
this Final Judgment. 


(B) The defendants are jointly and 
severally enjoined and restrained from re- 
newing, adhering to, maintaining, or 
claiming any rights under any contract or 
agreement cancelled by the foregoing sub- 
section (A) or entering into any like or 
similar contract or agreement with any 
other defendant. 

VI 

(A) Defendant True Temper is enjoined 
and restrained from directly or indirectly: 

(1) Fixing, suggesting, or influencing, or 
attempting to fix, suggest, or influence the 
price or prices (including resale prices), 
terms or conditions upon which any golf 
club or shaft may or shall be sold by any 
other person; 

(2) Hindering, restricting, limiting or pre- 
venting, or attempting to hinder, restrict, 
limit or prevent any other person from (a) 
manufacturing or selling any shaft or golf 
club for or to any third person or class of 
persons, or (b) purchasing any shaft or golf 
club from any manufacturer thereof; 

(3) Making proposals or suggestions to 
any club manufacturer, jobber, or dealer 
regarding (a) the price or prices at which 
any such club manufacturer, jobber, or 
dealer sells, has sold, or will sell any golf 
club, (b) the person or persons, or cate- 
gories of persons, to whom any such club 
manufacturer, jobber, or dealer sells, has 
sold or will sell any golf club, or (c) the 
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person or persons to whom defendant True 
Temper sells, has sold or will sell any 
standard shaft; 

(4) Giving, or offering to give, to any 
club manufacturer in the United States, in 
connection with any sale of standard shafts, 
any price. discount, rebate, or advertising 
or other allowance, except such as (a) are 
lawful under applicable laws of the United 
States relating to price discrimination, (b) 
shall have first been published generally to 
the trade, and (c) shall be available to all 
purchasers upon the published terms and 
conditions; provided, however, that in any 
suit or proceeding which may hereafter be 
instituted by the plaintiff against defendant 
True Temper, in which the plaintiff shall 
have established a prima facie case that de- 
fendant True Temper has violated this sec- 
tion, defendant True Temper may rebut such 
prima facie case by showing that the difference 
in price, discount, rebate, advertising, or 
other allowance, term or condition of sale 
was (i) lawful under the applicable laws of 
the United States relating to the meeting 
of competition, and (ii) was made, offered, 
or given in good faith by defendant True 
Temper in order to meet an equally low 
price, discount, rebate, advertising, or other 
allowance, or term or condition of sale, 
offered, or given by a competitor; 


(5) Entering into any contract, agree- 
ment, understanding, plan, or program with 
any club manufacturer whereby defendant 
True Temper offers, or undertakes to (a) 
refuse to sell any shaft (other than special 
shafts) to any other club manufacturer, or 
(b) limit or restrict its production of shafts 
to special shafts of any defendant club 
manufacturer; 


(6) Coercing, compelling, or otherwise 
requiring, or in any manner, attempting to 
coerce, compel, or otherwise require, any 
golf club manufacturer in the United States 
to enter into any contract .or agreement 
obligating such golf club manufacturer to 
purchase all or any designated percentage 
or proportion of its requirements of shafts 
from the defendant True Temper or any 
other source. 


(B) Defendant True Temper is ordered 
and directed to sell standard shafts to any 
club manufacturer in the United States who 
makes application in writing to True Tem- 
per, upon its usual and normal trade 
terms and conditions, including credit re- 
quirements, without any discrimination 


© 1961, Commerce Clearing House, Inc. 


Number 190—85 
8-18-61 


Cited 1961 Trade Cases 


78,387 


U. S. v. True Temper Corp. 


whatsoever as to availability, price, terms, 
conditions, or credit requirements; provided, 
however, that subject to subsection (A) (4) 
of Section VI this subsection (B) shall not 
(1) prohibit True Temper from establish- 
ing such differences in prices, discounts, 
rebates, advertising, or other allowances, or 
terms or conditions of sale as may be law- 
ful under the laws of the United States, or 
(ii) require defendant True Temper to con- 
tinue the manufacture of any standard shaft 
which defendant True Temper has previ- 
ously and publicly announced to the trade 
its intention to discontinue. 


(C) If at any one time defendant True 
Temper manufactures or sells special shafts 
for or to three or more of the defendant 
club manufacturers, then, upon the request 
of any other club manufacturer in the 
United States and the submission by such 
manufacturer of a firm order in writing for 
a minimum of 15,000 special shafts of one 
‘grade for woods, or a minimum of 15,000 
special shafts of one grade for irons, which 
can be manufactured by True Temper’s 
normal and usual manufacturing methods, 
such order to be for delivery in lots of not 
less than 5,000 shafts,-defendant True Tem- 
per is ordered and directed to manufacture 
special shafts for such club manufacturer 
upon True Temper’s normal and usual 
manufacturing and trade terms and condi- 
tions and to schedule the manufacture or 
production of such special shafts pursuant 
to such order in accordance with its normal 
and usual scheduling procedures, without 
any discrimination whatsoever against any 
non-defendant club manufacturer, and with- 
out offering or affording to any defendant 
club manufacturer any preference or prior- 
ity over a non-defendant club manufacturer; 
provided, however, that True Temper may 
in good faith reflect in the prices at which 
such special shafts are sold any differences 
in the cost of manufacture, sale, or delivery 
of such special shafts. At any time after 
five (5) years from the date of entry of 
this decree, defendant True Temper may 
petition the Court to be relieved of this 
Section VI(C) or for appropriate modifica- 
tion thereof, and such relief shall be granted 
upon a showing by defendant True Temper 
that the relief incorporated in this Section 
VI(C) is (i) not then necessary or appro- 
priate and (ii) that substantial and effective 
competition exists in the manufacture and 
sale of special shafts. 
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(D) In the event of the failure, refusal 
or inability of defendant True Temper to 
(i) sell standard shafts to any non-defend- 
ant club manufacturer in accordance with 
subsection (B) above or to (ii) manufacture 
and sell to or for any club manufacturer 
special shafts in accordance with subsection 
(C) above, defendant True Temper is or- 
dered and directed (i) to advise such non- 
defendant club manufacturer, by letter, of 
the specific reason or reasons for such fail- 
ure, refusal or inability and (ii) to furnish 
to the plaintiff a copy of each such letter. 
In any suit or proceeding which, at any 
time, may hereafter he brought or insti- 
tuted by the -plaintiff arising out of, or 
based upon, any such failure, refusal or in- 
ability of defendant True Temper, defend- 
ant, True Temper is enjoined and restrained 
from raising any excuse for such failure, 
refusal or inability except that specifically 
stated in such letter to such non-defendant 
club manufacturer. 


VII 


The defendant club manufacturers are 
each individually enjoined and restrained 
from directly or indirectly: 


(A) Coercing, compelling, or otherwise 
seeking to require or induce dealers or 
jobbers to observe or adhere to such de- 
fendant’s suggested resale prices for golf 
clubs manufactured by defendant; provided 
that each defendant club manufacturer may 
disseminate to its jobbers or dealers sug- 
gested resale prices on golf clubs of its 
own manufacture if each separate docu- 
ment or paper, or the first inside page of 
any catalogue, so disseminated and contain- 
ing or purporting to contain suggested re- 
sale prices bears a clear statement, in bold 
type, on the face thereof, or on such page, 
to the effect that the prices therein con- 
tained are suggested prices only, and are 
not binding upon any person; 


(B) Hindering, restricting, or preventing, 
or attempting to hinder, restrict, or prevent 
any other person from: 

(1) Purchasing any shaft or shafts from 
any source; 

(2) Selling any shaft or shafts, or golf 
club or clubs to any third person; 

(3) Manufacturing, selling, or distribut- 
ing any golf clubs; 

(C) Entering into, adhering to, main- 
taining, enforcing, or attempting to enforce, 
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any contract, agreement, understanding, 
plan, or program with any other person to 
restrict or limit, in any manner, the sale 
or resale of any particular grade or type 
of golf club, or any golf club embodying 
any particular grade or type of shaft, to any 
particular category or categories of cus- 
tomers or purchasers, or through any par- 
ticular channel or channels of distribution; 
except that each defendant club manufac- 
turer may individually and independently 
elect to sell particular grades or types of 
golf clubs to particular customers or cate- 
gories of customers, provided such golf 
clubs bear the brand or names of the sell- 
ing defendant or the purchaser; 


(D) Permitting any of its officers, direc- 
tors, agents, or employees, to serve also, 
at the same time, in any similar capacity 
with any other club manufacturer or with 
defendant True Temper, or permitting any 
of its officers or directors while so serving 
to hold or continue to hold, individually or 
as a group, in excess of one per cent of the 
outstanding stock of any class or in excess 
of one per cent of the outstanding debt 
obligations of any class of any other club 
manufacturer or of defendant True Temper; 


(E) Communicating, in any manner, cir- 
culating, or disseminating to any person 
outside of the defendant’s own organization 
or employ, any price lists or quotations or 
tentative lists or quotations for the sale of 
golf clubs, in advance of or prior to, the 
general publication, circulation, or dissemi- 
nation of such price lists or quotations to 
the customers of the defendants and to the 
trade generally; or 


(F) Being a member of, contributing 
anything of value to, or participating in any 
of the activities of, any trade association 
or central agency of or for club manufac- 
turers, jobbers, or dealers, with knowledge, 
or reasonable grounds to believe, that any 
of the activities thereof are, or may be, 
inconsistent with any of the provisions of 
this Final Judgment; 


(G) For a period of five (5) years fol- 
lowing entry of this Final Judgment, using 
any decal, trade, or grade name, mark, or 
other designation, owned or controlled by 
defendant True Temper, on any golf club 
manufactured or sold by such defendant 
club manufacturer, provided however that 
defendant True Temper may mark with its 
name “True Temper” or its initials “TT,” 
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shafts manufactured by it and sold to any 
defendant club manufacturer if all such 
shafts sold to defendant club manufacturers 
are uniformly and inconspicuously so marked. 


VIII 


Should defendant True Temper, at any 
time hereafter, engage in the manufacture 
or sale of golf clubs, all of the provisions 
of this Final Judgment applicable to the 
defendant club manufacturers, except Sec- 
tions VII(D) and IX shall be equally ap- 
plicable to defendant True Temper as a 
golf club manufacturer and True Temper 
shall be enjoined and restrained from per- 
mitting any of its officers, directors, agents, 
or employees, to serve also, at the same 
time, in any similar capacity with any other 
golf club or shaft manufacturer, or permit- 
ting any of its officers or directors, while 
so serving, to hold or continue to hold, 
individually or as a group, in excess of one 
per cent of the outstanding stock of any 
class or in excess of one per cent of the 
outstanding debt obligations of any class 
of any other golf club or shaft manufac- 
turer. This provision shall have no effect 
upon the other provisions of this Final 
Judgment applicable to defendant True 
Temper as a shaft manufacturer. 


IX 


The defendant club manufacturers are 
ordered and directed to: 

(A) Each, independently review, within 
ninety (90) days after the date of this 
Final Judgment, its then prevailing prices 
for golf clubs; 


(B) Each, independently and individually, 
determine its own prices for golf clubs on 
the basis of its own business judgment and 
without any consultation with any other 
defendant or club manufacturer; 


(C) Each publish and disseminate to its 
customers, and the plaintiff, on or before 
October 15, 1961, a price list or price lists 
containing the prices determined pursuant 
to subsection (B) above. 


Xx 


(A) The defendants are ordered and 
directed to cause a copy of this Final 
Judgment to be published at least once a 
month for three (3) consecutive months in 
the trade magazines Sporting Goods Dealer 
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and Golfdom. The costs of compliance with 
this subsection (A) shall be borne equally 
by the defendants. 


(B) For a period of five (5) years, the 
defendants are ordered and directed to 
furnish a copy of this Final Judgment to 
any person upon request. 


XI 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall 
upon written request of the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division, upon rea- 
sonable notice to any defendant made to its 
principal office, be permitted: 


(A) ‘Reasonable access, during the office 
hours of said defendant to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of said defendant relating to 
any of the matters contained in this Final 
Judgment; 

(B) Subject to the reasonable conveni- 
ence of said defendant and without restraint 
or interference from it, to interview the 
officers and employees of said defendant, 
who may have counsel present, regarding 
any matters. 
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For the purpose of securing compliance 
with this Final Judgment, each consenting 
defendant, upon the written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and upon reasonable notice made to its 
principal office, shall submit written reports 
(under oath, if so requested) with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the enforcement of this 
Final Judgment. No information obtained 
by the means provided in this Section XI 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Executive Branch of the plaintiff 
except in the course of legal proceedings to 
which the United States is a party for the 
purpose of securing compliance with this 
Final Judgment, or as otherwise required 
by law. 


XII 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment and for the enforcement of com- 
pliance therewith and the punishment of the 
violation of any of the provisions contained 
herein. 


[| 70,091] Farbenfabriken Bayer, A. G. v. Sterling Drug, Inc. 
In the United States District Court, District of New Jersey. Civil No. 908-55. 


Dated July 27, 1961. 


Sherman and Clayton Acts 


Private Enforcement and Procedure—Laches—Effect of Statute of Limitations.—A 
claim for injunctive relief based on an alleged conspiracy in violation of the Sherman 
Act was barred by laches where an action for damages based on the same facts was barred 
by the statute of limitations. The equitable remedy available under Sec. 16 of the Clayton 
Act is predicated upon the legal cause of action created by Sec. 4; where equity is 
invoked in aid of a legal right, or is predicated upon a legal cause of action, equity will 
withhold its remedy if the legal right is barred by the Statute of Limitations. Summary 
judgment was accordingly entered for the defendant. 


See Private Enforcement and Procedure, Vol. 2, | 9023. 


Private Enforcement and Procedure—Injunctive Relief—Pari Delicto Defense. 
—An aggrieved party who joins in a conspiracy in restraint of trade under economic 
duress is not in pari delicto and may maintain an action for injunctive relief under Sec. 16 
of the Clayton Act. 
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See Private Enforcement and Procedure, Vol. 2, {| 9043.35. 
For the plaintiff: Bailey & Schenck, Newark, New Jersey. 


For the defendant: 


SmituH, Chief Judge [/n full text]: This 
is a civil action under the antitrust laws, 
and particularly Section 1 of the Sherman 
Act, as amended, 69 Stat. 282,15 U.S.C. A. 
§ 1, and Sections 4 and 16, of the Clayton 
AGt 38. Stators eands 73/¢ol) Wee Seg Garaa 
§§ 15 and 26. The action is brought by the 
plaintiff, a corporation organized under the 
laws of Germany, as the “legal successor 
in interest” to certain rights of Farben- 
fabriken vorm. Friedrich Bayer and Com- 
pany, et als. The essential allegations of 
the complaint are summarized in the ear- 
lier opinion of this Court. Farbenfabriken 
Bayer, A. G. v. Sterling Drug, [1958 TRADE 
Cases J 68,949], 153 F. Supp. 589. There is 
no reason to repeat the summary in this 
opinion. 

The history of the relationship between 
the parties and their predecessors is recited 
in the opinion filed in the companion case. 
Farbenfabriken Bayer, A. G. v. Sterling Drug, 
Inc., Civil Action No. 909-55, —————— F. 
Supp. The recital is based upon 
the Stipulation a Facts and the undisputed 
allegations of the complaint. It appears 
therefrom that the predecessors of the 
plaintiff and the defendant and its predeces- 
sors had been engaged in an unlawful com- 
bination and conspiracy in restraint of trade 
and commerce in pharmaceutical products 
prior to September 5, 1941. It also appears 
that the illegal contracts of 1920, 1923 and 
1926 were in furtherance of the said con- 
spiracy. 

The action is before the Court at this time 
on a motion for summary judgment and a 
counter-motion for summary judgment, 
filed by the defendant and plaintiff, respec- 
tively, under Rules 56(b) and 56(a) of the 
Federal Rules of Civil Procedure, 28 
U. S. C. A. The motions are based upon 
the record thus far made, which includes 
the pleadings, stipulation, exhibits, and 
affidavits. 


Earlier Proceeding 


The action was heretofore before the 
Court on a motion for judgment on the 
pleadings filed by the defendant under Rule 
12(c) of the Federal Rules of Civil Pro- 
cedure, 28 U. S. C. A. We then treated the 
motion as one to dismiss the complaint. 
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O’Mara, Schumann, Davis & Lynch, Jersey City, New Jersey. 


The defendant argued in support of the mo- 
tion that the action was barred by Section 
2A:14-1 of the New Jersey Revised Stat- 
utes, N. J. S. A. 2A:14-1, which prescribes 
a six year period of limitation. 


The plaintiff and the defendant at that 
time agreed that in the absence of a federal 
statute of limitation the local statute of 
limitation was applicable. It should be 
noted that the present action was com- 
menced on September 28, 1955, before the 
effective date of Section 4(b) of the Clay- 
ton Act, 15 U. S. C. A. 15(b). The parties 
were also in agreement as to the applicabil- 
ity of Section 2A:14-1 of the New Jersey 
Revised Statutes, supra. 


The opinion of the Court was filed on 
July 15, 1957. The question as to when the 
statute of limitation commenced to run was 
therein decided and we held that the “stat- 
ute of limitations runs from the commission 
of the last overt act alleged to have caused 
damage” and not from the time of the 
consequent injury. Farbenfabriken Bayer, 
A. G. v. Sterling Drug, supra, 592-594, in- 
clusive. We adhere to this view for the rea- 
sons stated in the opinion. 


We held further that the provisions of 
Section 2A:14-1, supra, were applicable and 
that thereunder the claim for treble dam- 
ages was barred by the six year period of 
limitation therein prescribed. It has since 
been decided by the United States Court of 
Appeals for this Circuit that the provisions 
of the said section are not applicable. Gor- 
don v. Loew’s Incorporated [1957 TrapE 
CASES { 68,783], 247 F. 2d 451. 


The precise question as to which ot two 
local statutes was applicable was carefully 
considered in the case of Gordon v. Loew’s, 
Incorporated, supra. It was therein decided 
that Section 2A:14-1 was not applicable to 
an action for treble damages under Section 
4 of the Clayton Act, supra. It was held 
that such an action is essentially one for a 
penalty within the meaning of section 
2A:14-10 of the New Jersey Revised Stat- 
utes, N. J. S. A. 2A:14-10, and is barred 
by the two year period of limitation therein 
prescribed. The rule of the cited case has 
been followed in two later cases, to wit, 
Carlton Lamp Corporation v. General Electric 
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Company [1958 Trape Cases 7 69,076], 254 
F. 2d 815; Dean Oil Company v, American 
Oil Company [1958 Trapre CAsEs 7 69,075], 
254 F. 2d 816, cert. den. 358 U. S. 835. 


We are of the opinion that the claim for 
treble damages was properly dismissed on 
the earlier motion of the defendant; how- 
ever, the opinion of the Court is modified 
to reflect the applicability of Section 2A:14- 
10, supra. The earlier dismissal of the 
claim for damages was “without prejudice 
to the right of the plaintiff to apply to the 
Court for leave to file an amended com- 
plaint.” Since the plaintiff has failed to 
avail itself of this right, the dismissal of the 
action is herein made final. 


Present Proceeding 


The defendant’s present motion for sum- 
mary judgment is directed to the claim for 
injunctive relief under Section 16 of the 
Clayton Act, supra. It is argued that this 
claim is barred by the lapse of time under 
the doctrine of laches. We are of the opin- 
ion that this motion must be sustained for 
the reasons hereinafter discussed. 


Section 4 of the Clayton Act, supra, 
grants to “any person * * * injured in his 
business or property by reason of anything 
forbidden in the antitrust laws” a right to 
maintain an action for treble damages. 
Section 16 of the Act, supra, grants an addi- 
tional right to maintain an action for in- 
junctive relief “against threatened loss or 
damage.” We are of the opinion that the 
equitable remedy available under Section 16 
is predicated upon the legal cause of action 
created by Section 4. It is essentially an 
equitable remedy in aid of a legal right 
created by the statute. 


[Laches v. Statute of Linutations] 


The statute of limitations, by its express 
terms, applies only to actions at law and 
may not be invoked as a defense against a 
claim exclusively equitable. However, where 
the equity jurisdiction is invoked in aid of 
a legal right, or is predicated upon a legal 
cause of action, equity “will withhold its 
remedy if the legal right is barred by the 
* * * statute of limitations.” Russell v. 
Todd, 309 U. S. 280, 289; see also Tobacco 
and Allied Stocks v. Transamerica Corp., 143 
F. Supp. 323, 325, et seg. Affd. on other 
grounds, 244 F. 2d 902. 


The relevant rule is stated by the Su- 
preme Court in Russell v. Todd, supra, as 
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follows: “Even though there is not [a] 
State statute applicable to similar equitable 
demands, when the jurisdiction of the fed- 
eral court is concurrent with that at law, or 
the suit is brought in aid of a legal right, 
equity will withhold its remedy if the legal 
right is barred by the local statute of limita- 
tions.” See also Cope v. Anderson, 331 U. S. 
461, 463, et seg. We are of the opinion that 
the rule is applicable here and should be 
invoked to bar the claim for injunctive 
relief, 


The rule was applied in the case of United 
West Coast Theatres Corp. v. South Side 
Theatres [1950-1951 Trape Cases { 62,591], 
86 F. Supp. 109, wherein it was held, at 
page 111: “The local statute of limitations 
applicable to actions for damages will also 
be adopted and applied, in exercise of the 
equity jurisdiction of [the] court, to the 
injunctive relief sought pursuant to § 16 of 
the Clayton Act, 15 U. S. C. A. § 26.” 


The plaintiff admits the existence of a 
conspiracy in restraint of trade in viola- 
tion of the antitrust laws prior to Septem- 
ber 5, 1941, but alleges that its predecessor 
became a party to the conspiracy under 
economic duress and the contemporary 
coercion of the defendant’s predecessors. 
The allegation is denied by the defendant, 
but for the purposes of the present motion 
we shall accept it as true. 


[In Pari Delicto]| 


An aggrieved party who joins in exist- 
ing conspiracy under such circumstances is 
not im pari delicto and therefore may main- 
tain an action for damages and for injunctive 
relief under Sections 4 and 16 of the Clay- 
ton Act. Ring v. Spina [1944-1945 TRADE 
Cases 57,347], 148 F. 2d 647, 652, et seq. 
See also Eastman Kodak Co. v. Southern 
Photo Go. 273: UW. 29.1359) 377.) eb seq: vibe 
predecessor to the plaintiff brought no such 
action. It continued performance under the 
illegal contracts for a period of eighteen 
years and continued to enjoy the benefits of 
the unlawful enterprise. 


The present action is brought by the 
plaintiff as the “legal successor in interest” 
to the rights of Farbenfabriken vorm. 
Friedrich Bayer and Company, Leverkusen, 
and I. G. Farbenindustrie, I. G. Farben. 
We are of the opinion that if the present 
action for injunctive relief were one brought 
by either of the named predecessors of the 
plaintiff it would be barred by the lapse of 
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The motion for summary judgment is 
granted, The defendant shall submit to the 
Court, on notice to the plaintiff, an appro- 
priate order. 


time under the doctrine of laches. The 
position of the plaintiff is no better than 
that of its predecessors. We are of the 
opinion that the equities favor the defendant. 


[1 70,092] United States v. Diebold, Incorporated and Herring-Hall-Marvin Safe Co. 


In the United States District Court for the Southern District of Ohio, Western 
Division. Civil Action No. 4485. Filed March 8, 1961. 


Case No, 1471 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Acquisition of Assets of Competitor—Failing Company Doctrine—Imminent Receiver- 
ship—Sole Prospective Bona Fide Purchaser.—The acquisition by a safe manufacturer of 
assets of a competitor did not violate Sec. 7 of the Clayton Act where the competitor was 
insolvent and in severe and continuing financial difficulties, even though that status had 
not been disclosed in connection with the purchase negotiations. The acquired company 
had a net overall deficit in all bank accounts of more than $35,000; past due trade bills in 
excess of $244,000; currently due trade bills of nearly $500,000; operating loss of more 
than $200,000 in the immediately preceding period of less than three months; unfavorable 
union contract imposing higher than average labor costs; history of sales of assets to 
obtain capital; ratio of quick assets to current liabilities of .03. Also, while others had 
inquired about purchasing the company or the assets, no one had made a bona fide offer. 
Since the selling company had been faced with imminent receivership and no prospect 
of rehabilitation, with no other bona fide purchaser, the atquiring manufacturer was 


entitled to judgment as a matter of law, under the failing company doctrine. 
See Acquisitions of Stock or Assets, Vol. 1, { 4207.100. 


For the plaintiff: Hugh K. Martin, Richard Pennington, and Joseph P. Kinneary, 
Cincinnati, Ohio; Larry Williams and John Toohey, Washington, D. C. 


For the defendants: Abe Fortas & Wm. L. McGovern, of Arnold, Fortas & Porter, 
Washington, D. C., for Diebold, Inc.; Frederick A. Reister, of Millikin, Reister, Fitton & 
Lattimer, Hamilton, Ohio, and Murray Monroe, Cincinnati, Ohio, for Herring-Hall- 


Marvin Safe Co. 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
MARCH 1, 1961 


Description of Acquisition 


[In full text]: 1. On September 11, 1959, 
Diebold, Incorporated (Diebold) acquired 
the assets of MHerring-Hall-Marvin Safe 
Company (HHM) for $3,000,000 cash and 
the assumption of all liabilities. 


2. The acquisition resulted from an offer, 
in May 1959, by Mr. Mosman, president of 
HHM, of a quick cash sale of the assets 
of HHM to Diebold. As a basis for ne- 
gotiating the sale, Mr. Mosman tendered 
Diebold a balance sheet as of April 30, 1959, 
which reflected that HHM had a cash 
balance on that date of $115,507.32. Both 
the option agreement between Diebold and 
HHM of June 16, 1959, and the purchase 
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agreement of July 17, 1959, referred to and 
were based on the balance sheet of April 
30. Subsequently, and prior to the execu- 
tion of the option agreement, Mr. Mosman 
informed Diebold he could not warrant 
the balance sheet of April 30, 1959 because, 
for the purpose of that sheet, he had re- 
classified $100,000 of “receivables” as “cash”. 
A recent audit of the books of HHM dis- 
closes that the balance sheet of April 30, 
1959, also failed to reflect $28,165.36 of 
outstanding April payroll checks. Instead 
of the purported cash balance of $115,507.32 
on April 30, 1959, HHM actually had a net 
overall deficit cash balance (overdrafts out- 
standing) of $12,658.04. 


3. At the closing of the purchase on 
September 11, 1959, Diebold representa- 
tives were informed that HHM could not 
present a check for the balance in its prin- 
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cipal depository, the First National Bank 
and Trust Company of Hamilton, because 
that account was overdrawn by approxi- 
mately $50,000. Checks were tendered for 
small amounts in other banks ranging from 
$800. to $9,477.90. Actually, the HHM 
account at the First National Bank and 
Trust Company of Hamilton had overdrafts 
outstanding on September 10, 1959, of 
$53,978.59. Crediting against this deficit the 
smaller amounts in other banks, HHM, on 
September 10, 1959, had a net overall deficit 
in all bank accounts in the amount of 


$35,596.61. 


Financial Condition of HHM During 1959 


4. At all times between June 1950 and 
September 11, 1959, when HHM was ac- 
quired by Diebold, HHM had been short 
of working capital and, from 1953 on, HHM 
had found it necessary to make frequent 
use of bank loans on a straight note basis 
to finance the company’s annual sales volume. 


5. In an effort to improve its net working 
capital position, HHM consistently retained 
substantially all of its earnings after taxes 
and the proceeds from the periodic liquida- 
tion of its readily disposable divisions and 
subsidiary companies. In 1954, the com- 
pany received and retained $150,000 in 
insurance proceeds resulting from the com- 
plete destruction by fire of the facilities of 
its subsidiary, Thomas Manufacturing Com- 
pany. In fiscal 1955, it sold its Quickdrait 
division for $100,000 on time payments. In 
fiscal 1959, it sold its Remington division 
for $98,000 and its Canadian subsidiary for 
$130,000. 


6. HHM’s balance sheets from June 1950 
down through 1958 continuously reflected 
liabilities well in excess of tangible net 
worth, and its current ratio (the relation- 
ship of its current assets to its current 
liabilities) averaged only approximately 1.5 
for the years 1951 through 1959 in contrast 
with an average of 2.7 during the same 
years for all manufacturers of fabricated 
metal products. By June of 1959, HHM’s 
cash position was such that its net quick 
asset ratio (the relationship between cash 
and government securities on the one hand 
and current liabilities on the other) dropped 
to .074 the lowest in HHM’s experience 
since 1951 and less than one-fifth the aver- 
age net quick ratio of all companies in the 
fabricated metal products industry. By 
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September 11, 1959 when Diebold acquired 
HHM, HHM’s net quick asset ratio had 
declined to .03. 


7. HHM’s sales reached a peak in 1956- 
57 when the company had net sales of 
$10,672,000. In each of the next two years, 
fiscal 1958 and fiscal 1959, HHM’s sales 
fell approximately $300,000 each year under 
the preceding year, to a low for fiscal 1959 
ot $10,023,000. 


8. As sales fell in fiscal 1959 by approxi- 
mately $300,000, inventories built up in the 
amount of $262,000. 


9. Subsequent examination of the books 
and records of HHM disclosed the follow- 
ing financial condition that faced the com- 
pany as the year 1959 wore on: out of 114 
working days between April 1, 1959, and 
the consummation of the sale on September 
11, 1959, HHM had overdrafts outstanding 
against balances in its principal depository 
(First National Bank and Trust Company 
of Hamilton) on 69 days (60% of the 
working days) in amounts ranging from 
$104.51 to $78,394.58. Similarly, the com- 
pany had total net overdrafts outstanding 
on all of its commercial bank accounts on 
41 days during the same period in amounts 
varying from $1,123.72 to $66,890.68. 


10. Subsequent examination and audit of 
HHM accounts also disclosed that: (1) 
during the entire month of May 1959 the 
regular payroll account of HHM in the 
First National Bank and Trust Company 
of Hamilton had payroll overdrafts out- 
standing in amounts ranging from $24,466.29 
to $54,297.52: (2) during at least half the 
month of May the overdrafts on the regular 
payroll account were subsequently reim- 
bursed by overdrafts on HHM’s general 
account in the First National Bank and 
Trust Company of Hamilton which account 
itself had overdrafts outstanding in amounts 
ranging from $38,551.37 to $116,809.86; and 
(3) on May 1, 1959, the HHM accounts in 
all banks had overdrafts outstanding against 
them in the amount of $79,037.17, and on 
May 8, the accounts in all banks had over- 
drafts outstanding in the amount of $57,325.79. 


11. The annual examination by the HHM 
auditors of the books of account disclosed 
that the June 30, 1959, balance sheet of 
HHM which purported to reflect a net cash 
balance in the regular account at the First 
National Bank and Trust Company of 
Hamilton, Ohio of $35,942.21, failed to re- 
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flect outstanding checks in the amount of 
$46,858.62. When adjustment was made by 
the auditors to account for these undis- 
closed and outstanding June checks, HHM 
was shown to have had overdrafts out- 
standing on the regular account of the 
First National Bank and Trust Company 
of Hamilton as of June 30, 1959, in the 
amount of $10,916.41. 


12. Recent audit of the HHM books and 
records also disclose that while HHM 
apparently had $13.92 on deposit in the 
First National Bank and Trust Company 
on September 3, 1959, the company actually 
had overdrafts outstanding as of September 
3 on this bank in the amount of $73,127.80. 


13. HHM’s bank statement showed mod- 
est minimum monthly balances in its prin- 
cipal depository, the First National Bank 
and Trust Company of Hamilton; January, 
$97,535; February, $142,586; March $75,743; 
April, $6,143; May $27,871; June $44,471; 
July $33,751; August $55,308; September 
$13. These bank balances do not properly 
reflect the financial condition of _HHM 
because (1) they failed to reflect the out- 
standing checks sent to creditors which 
represented overdrafts that had not yet 
cleared the bank on 60% of the working 
days between April 1 and September 11, 
1959; and (2) they failed to reflect an in- 
flation of bank balances created by the 
company itself through transfer, from time 
to time, of funds by check within its own 
bank accounts, e.g., on January 30, 1959, 
HHM drew a check for $34,000 on Wells 
Fargo Bank (San Francisco) for deposit 
in Irving Trust Company (New York) on 
the same day, a check for $34,000 was 
drawn on Irving for deposit in Peoples 
First National Bank and Trust Company 
(Pittsburgh); and on the same date, a check 
in the amount of $34,000 was drawn on 
Peoples for deposit in the First National 
Bank and Trust Company (Hamilton, 
Ohio). HHM only had one $34,000 deposit 
to transfer, but on February 2, 1959, the 
total aggregate balances reflected in all 
four banks credited $136,000. 


14. On December 30, 1958, HHM bor- 
rowed $250,000 on demand notes from its 
principal depository, the First National 
Bank and Trust Company of Hamilton, 
which was limited by law to an indebted- 
ness of $300,000 to any one customer. On 
May 6, 1959, HHM, again on demand notes, 
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increased its loan to the limit of $300,000. 
On May 13, 1959, the loan was reduced to 
$250,000 but on September 11, 1959, HHM, 
again on demand notes, increased its loan 
to the limit of $300,000. On deposition, the 
president of the bank testified that the bank 
did not wish to carry this loan at the legal 
limit permanently and that if the bank had 
called upon HHM tto pay off the demand 
notes, he did not know where the company 
could have obtained the funds to do so. 
Defendant Diebold paid off the $300,000 of 


-HHM demand notes on September 16, 1959. 


15. In March 1959, at the expiration of 
its annual contract, the HHM Union, Safe 
Workers Organization, Chapter 1, presented 
the company with demands for wage costs 
which were higher than those common in 
the area or the industry. These demands 
placed the company at a competitive dis- 
advantage by increasing wage costs and 
decreasing efficiency. Because of its limited 
working capital position and the highly 
competitive nature of the industry in the 
spring of 1959, the company could not 
stand a strike, and it finally accepted the 
Union’s terms. Before accepting these 
terms, however, the president of HHM 
Mr. Mosman, gave serious consideration to 
recommending to the Board of Directors 
that the company be liquidated. 


16. Examination and audit of the books 
of account of HHM immediately upon Die- 
bold’s taking possession of them reflected 
the fact that the company had suffered 
operating losses between July 1 and Sep- 
tember 10, 1959, of $206,953.51. 


17. Subsequent examination and audit of 
the books of account of HHM reflected 
that as of September 11, 1959, HHM had 
accumulated past due trade bills dating back 
to prior to January 1959 in the amount of 
$244,127.68. In addition to this amount of 
past due accounts, HHM on September 11, 
1959, also had currently due trade bills in 
the amount of $499,833.66. 


18. HH®M followed the procedure of pre- 
paring commercial accounts’ checks at the 
time the invoices were approved, but of not 
releasing them until later because of lack 
of funds on the due date. As a result, a 
lapse of between 30 and 120 days between 
preparation of a check and its issuance and 
cancellation by the bank was not unusual. 
During the first 9 months of 1959, the fol- 
lowing checks cleared the bank more than 
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30 days after the date of the check; Jan- 
uary, 208; February, 142; March, 134; April, 
134; May, 146; June, 107; Juy, 137; August, 
175; September 1-11, 29. Illustrative of this 
practice were checks Nos. 17470 and 17471 
drawn to the order of the Aluminum Com- 
pany of America for $3,349.61 and $16,494.41, 
respectively, both dated January 15, 1959, and 
both canceled by the bank on April 10, 1959, 
although on December 30, 1958, the Alumi- 
num Company of America specifically de- 
clined a request of HHM that its 30 days 
net credit terms be extended to 90 days. 


19. As a result of the overdraft disclosed 
to Diebold at the closing on Friday, Sep- 
tember 11, 1959, Diebold caused $200,000 
in cash to be deposited in the First Na- 
tional Bank and Trust Company of Hamil- 
ton on the second next banking day, 
September 15, 1959. Shortly thereafter, on 
September 28, 1959, Diebold deposited an 
additional $300,000 in cash in the First Na- 
tional Bank and Trust Company of Hamil- 
ton. A subsequent deposit on October 22, 
1959, brought the aggregate cash advances 
by Diebold between September 15 and Oc- 
tober 22, 1959, to a total of $503,801.90 to 
meet current and past due obligations of 
HHM. By July 31, 1960, these cash ad- 
vances aggregated $840,000. 


20. Although the annual balance sheets 
and profit and loss statements purported to 
show a modest improvement in HHM’s 
financial condition from year to year, these 
“book” figures failed completely to reflect 
the actually insolvent condition of the com- 
pany. The books were prepared in accord- 
ance with management policy. The Treasurer 
of HHM was informed by the President on 
June 16, 1958, of the following “goals for 
June 30, 1958” (fiscal year-end): “I would 
like to show a net profit, after taxes, of at 
least $150,000” and “I would like to show 
a net worth of approximately $2,100,000.” 
The Treasurer noted “OK” on these in- 
structions, and the June 30, 1958, balance 
sheet showed net worth of $2,126,502 and 
the profit and loss statement showed net 
profit after taxes of $188,814. These figures 
were confirmed by HHM’s auditors. 


21. Upon the disclosure to Diebold at the 
closing on September 11, 1959, that HHM 
had overdrafts outstanding against its bank 
balances and upon the discovery that HHM 
had suffered an operating loss of $206,000 
between July 1, 1959, and September 11, 
1959, Diebold immediately called in H. B. 
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Maynard and Company, independent man- 
agement consultants, to conduct a survey of 
operations in the Hamilton plant of HHM. 
Maynard engineers spent approximately six 
weeks in the plant surveying manufactur- 
ing techniques, worker efficiency, and man- 
agerial and supervisory competence. As a 
result of this survey, Maynard and Com- 
pany prepared performance reports which 
indicated (1) manufacturing methods in the 
HHM plant were poorly conceived and 
inadequately supervised; (2) tooling and 
equipment lacked modern design and showed 
little ingenuity or imagination; and (3) 
labor performance achieved only a level of 
70-75% of standard as compareed with the 
92-93% level of performance assumed to 
exist by the old HHM management. The 
Maynard report concluded that HHM was 
a high-cost producer which could exist only 
as a marginal operation and which could 
probably not survive in a highly competitive 
market. The survey indicated that sub- 
stantial cost reductions could and should be 
immediately initiated in the HHM plant. 


22. Correction of many of the deficiencies 
found in the HHM plant by the Maynard 
engineers required revision of the uneconomic 
Union contract which Diebold acquired 
from HHM and which produced low prod- 
uctivity and high wage costs on the Hamil- 
ton plant. In March 1960, Diebold began 
bargaining with the Union, seeking to get 
improved productivity in this plant. The 
bargaining dragged on through March, April, 
May and June. Diebold finally notified the 
Union that unless it could work out a con- 
tract which would give it reasonable prod- 
uctivity so as to make the plant competitive, 
the losses it was incurring in the operation 
of the plant would force Diebold to close it. 
On July 7, 1960, the Union signed a two- 
year contract that (1) eliminated the arbi- 
trary wage escalator clause that had permitted 
uncontrolled inflation of costs, (2) removed 
the prior prohibitions on wage incentive 
plans and provided for a wage incentive 
plan, and (3) gave Diebold a two-year con- 
tract, thus avoiding the cost, time and un- 
certainty of year to year bargaining. 


23. Operations of the HHM Division of 
Diebold continued during the first seven 
months of 1960 to reflect losses, culminat- 
ing in a loss of $106,000 for the month of 
July 1960. 


24. In addition to the deficiencies in man- 
ufacturing performance at the HHM plant, 
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there has been a sharp loss in business by 
HHM Division. In the eight months ended 
August 31, 1960, orders entered by the 
HHM Division declined $2,307,707, or 29.8% 
from the similar eight-month period of 1959. 
Excluding government orders, the decline 
in commercial business was even more 
severe, aggregating 40% under the first 
eight months of 1959. Shipments for the 
first eight months of 1960 exceeded new 
orders by $449,000, or approximately 10%, 
and by January 31, 1961, orders shipped 
had fallen to a level of approximately 
$409,000 per month, or $4,900,000 annually. 


25. The decline in sales and shipments 
of the HHM Division has required the con- 
tinuous lay-off of employees at the Hamil- 
ton plant, including a lay-off of 95 employees 
on February 1-4, 1961. Employment at the 
plant has declined from 664 employees on 
September 11, 1959, to 370 on January 31, 
1961, a total decline of 294 employees, or 
approximately 45%. 


26. When a rumor spread around during 
the latter part of 1958 and the first half of 
1959 that the stock or assets of HHM 
might possibly be for sale, three different 
promotors solicited the HHM ownership- 
management to consider tentative schemes 
for acquiring, merging, or exchanging the 
stock or assets of HHM. None of these 
overtures ever approached the concreteness 
of a firm offer or a firm price and no finan- 
cial data or operating figures were supplied 
by HHM. Diebold made the only firm, 
bona fide offer to pay $3,000,000 cash and to 
assume all liabilities. 

27. Diebold was in need of additional 
plant space to which it might remove part 
of its production from its over-crowded 
facilities in Canton, Ohio, where efficient, 
economical expansion was not feasible. 


Conclusory Findings 


28. At the time of its acquisition by Die- 
bold on September 11, 1959, and for at least 
9 months prior thereto, HHM was hope- 
lessly insolvent and faced with imminent 
receivership. 

29. The facts concerning HHM’s true 
financial condition were never disclosed to 


Court Decisions 
U.S. v. Diebold, Inc, 


Number 190—94 
8-18-61 


Diebold or to any of the promotors men- 
tioned above. HHM’s opportunity to achieve 
a sale on the terms it sought, and obtained 
from Diebold, was contingent upon the 
swift conclusion of a sale without exhaustive 
analysis of its books and records. Diebold 
was in need of additional plant space to 
handle existing business. It purchased on 
HHWM’s terms, in reliance on HHM’s rep- 
resentations, without full access to HHM’s 
books and records. 


30. Diebold was the only bona fide pro- 
spective purchaser for HHM’s business. 


‘Aside from Diebold, no one else ever made 


an actual offer for HH™M’s business or 
property. 

31. Diebold’s acquisition of HHM did 
not threaten, or actually cause, a lessening 
of competition within the meaning of Sec- 
tion 7 of the Clayton Act. By reason of 
its precarious financial condition, HHM 
could not long have survived as an inde- 
pendent competitor in its line of business 
and could not have achieved a sale to any- 
one else. But for the sale to Diebold, HHM 
would have been forced to liquidate its 
business in insolvency proceedings, with 
resultant heavy losses to employees, credi- 
tors, and stockholders. 


Conclusions of LAW 


1. The Court has jurisdiction over the 
defendants and the subject matter of 
this suit. 


2. There is no genuine issue as to any 
material fact. 


3. HH™M, at the time of its acquisition, 
was a failing company with resources so 
depleted and the prospect of rehabilita- 
tion so remote that it faced imminent 
receivership with resulting loss to its stock- 
holders and injury to the community where 
its plant was operated. 


4. Diebold was the only bona fide pro- 
spective purchaser able and willing to pay 
$3,000,000 and to assume the liabilities 
of HHM. 


5. The defendant Diebold is entitled to 
judgment as a matter of law. 
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On petition of Appellee for a rehearing. Denied. 
Case No. 1316 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Department of Justice Enforcement and Procedure—Federal Rules of Criminal Pro- 
cedure—New Trial Ordered by Appellate Court—An order of a U. S. Court of Appeals 
requiring a new trial for defendants, who had been convicted in a bench trial, contemplated 
a completely new trial and not merely the hearing of additional evidence. Rule 33 of the 
Federal Rules of Criminal Procedure, which applies to trial court action in granting new 
trials, did not limit the power of appellate courts to grant a completely new trial. Accord- 
ingly, a government petition for rehearing was denied, 


For the plaintiff: Richard A. Solomon, Henry Geller, and Morris F, Klein, Attorneys, 
Department of Justice, with Robert A. Bicks, Assistant Attorney General, and Michael I, 
Miller and John D. Swartz, Attorneys, Department of Justice, on brief. 


: For the defendants: Simon H. Rifkind, of Paul, Weiss, Rifkind, Wharton & Gar- 
rison, with Jay H. Topkis on brief, for Consolidated Laundries Corp.; Samuel I. Rosen- 
man, of Rosenman, Goldmark, Colin & Kaye, with Seymour D. Lewis, Asa D. Sokolow, 
and John A. Kauffmann, on brief, for Central Coat, Apron & Linen Service, Inc., Standard 
Coat, Apron & Linen Service, Inc. (a New York corporation), Standard Coat, Apron 
& Linen Service, Inc. (a New Jersey corporation), Charles Maslow and Sam Spatt; 
John F. Sonnett, of Cahill, Gordon, Reindel & Ohl, with Ralph C. Menapace, Jr., on 
brief, for General Linen Supply and Laundry Co., Inc. and Cascade Linen Supply Corp. 
of New Jersey; Whitney North Seymour, of Simpson, Thacher & Bartlett, with Richard 
Hawkins and T. F. Gilroy Daly, on brief, for Modern Silver Linen Supply Co., Inc. (a 
New York corporation), Modern Silver Linen Supply Co., Inc. (a New Jersey corpo- 
ration), and Louis Gordon; Herbert M. Wachtell, of Jaffe & Wachtell, with David 
Jaffe on brief, for Fred S. Radnitz; Mervin C. Pollak, with Norman M. Sheresky on 
brief, for Linen Supply Institute of Greater New York, Inc., Linen Service of New 
Jersey, Harry Kessler, and Jack Orlinsky. 


Before Swan, WATERMAN and Moors, Circuit Judges. 


Per Curiam [In full text]: The United 
States of America, plaintiff-appellee herein, 
has petitioned for a rehearing in order to 
clarify our opinion filed May 31, 1961. The 
issue as to which clarification is sought is 
the applicability of the second sentence of 
Rule 33 of the Federal Rules of Criminal 
Procedure to the new trial ordered by this 
court.’ 


The case was tried to the court without 
a jury and all defendants were convicted. 
Fines aggregating a large sum were imposed 
and four individual defendants were given 
short prison sentences. Each defendant corpo- 
ration and each individual defendant duly ap- 


pealed from the judgment against it or him, 
and also from the denial of the subsequent mo- 
tions for a new trial. Upon the latter appeal 
we held that a new trial was required in 
the interest of justice. Accordingly the 
judgments of conviction and sentence were 
reversed, a new trial was granted, and the 
cause was remanded for further proceedings 
in conformity with our opinion. 


[Complete New Trial] 


Our opinion contemplated a complete new 
trial, The defendants would be likely to be 
at a disadvantage if Judge Palmieri should 
merely take new evidence with respect to 


1The first two sentences of Rule 33 read as 
follows: ‘‘The court may grant a new irial to 
a defendant if required in the interest of justice. 
If trial was by the court without a jury the 
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court may vacate the judgment if entered, take 
additional testimony and direct the entry of a 
new judgment.’’ 
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78,398 


It is not our understanding that Rule 33, 
applicable to a new trial granted by the 
trial judge, imposes any limitation upon an 
appellate court’s power to direct a com- 
pletely new trial in the interest of justice. 
Accordingly the petition for a rehearing is 
denied. 


the contents of the Owen file, as he had ex- 
pressed the view that what it contained 
would not have changed his conclusions as 
to the defendants’ guilt. If any other dis- 
trict judge held the new trial, it is not 
apparent to us how he could usefully apply 
the abbreviated procedure provided by the 
second sentence of Rule 33, 


[| 70,094] Gillette Co. v. Amalgamated Health & Drug Plan, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. Vol. 146, 
N. Y. L. J. No. 33, page 5. Dated August 17, 1961. z 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade Enforcement—Contempt—Selling Through Different Corporation.—In a 
contempt action in which it was alleged that the defendant might have violated a tempo- 
rary injunction by selling plaintiff's products at a price below the fair trade price through 
another corporation on the same premises, the court stated that the use of such a transpar- 
ent device for this purpose would constitute a violation of the injunction. However, the 
court refused to rule on the question since more testimony was needed and directed that 


the matter be referred to a referee. 
See Fair Trade, Vol. 2, f 6362.34. 


Carney, J. [In full text]: Motion to pun- 
ish the defendant for contempt for violating 
a temporary injunction which prohibited 
defendant from selling, at retail, [articles] 
manufactured by plaintiff below fair trade 
price established by it. It is further claimed 
that the defendant might be employing the 
device of a different corporation located in 
the same premises to make the sales, in 
order to avoid the effect of the injunction. 
The defendant denies the charges and sub- 
mits affidavits of its employees in support 
of its denial. Plaintiff counters with the 
charge that the defendant’s denials have 
been artfully phrased by the denial that the 
sales were made “on behalf of the defend- 


” 


ant.” If such is the case, the court will take 
a serious view of this application. The 
defendant can not avoid the application of 
the court’s injunction by the transparent 
device of selling the claimed articles through 
a different corporation at the same premises. 
The court can not resolve the matter on 
the papers submitted. Testimony must be 
taken concerning the disputed issues. Ac- 
cordingly, the matter is referred to Hon. 
Felix Benvenga, official referee, to take 
proof of the parties on the issues raised and 
to report to the court with his recommenda- 
tions. Pending the coming in of the referee’s 
report, the final disposition of the motion 
will be held in abeyance. 


[ff 70,095] United States v. National Homes Corporation. 


In the United States District Court, Northern District of Indiana, Hammond Division 


at Lafayette, Indiana. No. 114 Civil. 


August 4, 1961. 


Case No. 1485 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Department of Justice Enforcement and Procedure—Evidence—Government Survey 
of Industry—Prefabricated Housing Acquisition.—In a divestiture action under Sec. 7 of 
the Clayton Act, challenging the acquisition of seven prefabricated house manufacturers 
by another such company, economic data based on a survey of the prefabricated home 
industry was admitted in evidence except where the responding firm was not clearly in the 
prefabricated home industry. Any question concerning the adequacy of the survey, 
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which defendant had challenged as being biased and directed to preparation for this 
particular case, was considered a matter affecting its probative value and not its admis- 
sability. The court further held that since all the questions and answers were available 
to the court and counsel, there was ample opportunity for correcting any conclusions 


which the government had made based on the survey. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8752.75. 


For the plaintiff: Robert F. Kennedy, Attorney General, and John T. Duffner, 
Department of Justice, Washington, D. C., Kenneth C. Raub, U. S. Attorney, Fort Wayne, 


Indiana. 


For the defendant: Stuart, Branigin, Ricks & Schilling, by George T. Schilling, 
Lafayette, Indiana, and Herbert Borkland, Washington, D. C. 


Opinion 
Introduction 


Swycert, J. [Jn full text]: The question 
presented at the pre-trial hearing on June 
5-8, 1961 is the admissibility into evidence 
of the government’s survey of the pre- 
fabricated house industry. 


The government proposes to submit its 
survey to show the dimensions of the line 
of commerce involved in this case and as 
part of its claim that the defendant’s acqui- 
sitions may be substantially to lessen com- 
petition or tend to create a monopoly. 


The evidence introduced at the pre-trial 
hearing showed that the survey was under- 
taken by the Antitrust Division of the De- 
partment of Justice beginning in March, 
1960. It is based on a questionnaire sent to 
approximately 571 companies. The names 
of these companies were secured from the 
membership list of the Home Manufac- 
turers Association, from trade literature and 
from answers to question 16 of the ques- 
tionnaire which asked the respondents to 
list other companies engaged in the manu- 
facture of prefabricated houses. 93% of the 
companies which were sent questionnaires 
have been heard from or accounted for. 
The 37 companies who have not been heard 
from are still being contacted by telephone 
and telegram as part of the follow-up 
procedure adopted by the government to 
assure responses to the questionnaires. 


Contentions 


The government argues that there is suf- 
ficient necessity to justify the admission 
of this survey in evidence. They urge that 
they surveyed the proper universe and that 
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the survey was conducted in accordance 
with recognized survey procedures. Fur- 
ther, they state the questionnaire was under- 
standable and unambiguous. Finally, they 
note that the defendant has not challenged 
the accuracy of the answers to questions 
17 and 18 concerning the volume of sales 
of the respondent companies. Since the 
answers to the questionnaires are available 
to court and counsel, the government as- 
serts that the parties or the court are in 
a position to interpret the results of the 
survey independently, 


The defendant disputes the necessity for 
resort to this type of survey and urge that 
feasible alternatives exist for establishing 
the matters which the government wishes 
to show by means of the survey. They urge 
that the survey is inadmissible since it 
was prepared in preparation for the pending 
law suit by the government. The qualifica- 
tions of the government economist are 
challenged and the coverage of the survey 
is deemed by the defendant to be inade- 
quate, by reason of the claim that the total 
universe is not included. The questionnaire 
is attacked as being improperly designed 
and for containing ambiguous questions 
which cannot yield objective answers. Fi- 
nally, the government’s interpretation of the 
completed questionnaires which resulted in 
classification of companies as prefabricators 
or nonprefabricators is branded as arbitrary. 


General Statement Relating to Evidence 

in “Big Cases” 

At the outset some general consideration 
of evidence problems as they relate to big 
cases may be warranted. It seems rather 
clear that there is a tendency to relax or 
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modify many of the ordinary evidentiary 
rules in cases involving complex economic 
issues. See: Dession, “The Trial of Eco- 
nomic and Technological Issues of Fact: 
II”, 58 Yale L. J. 1242 (1949) reprinted in 
Selected Writings on Evidence and Trial, 512 
(1957). This is especially true in cases like 
the present one where the case is to be tried 
by the judge rather than a jury. Rule 43(a) 
of the Federal Rules of Civil Procedure 
provides, inter alia, “all evidence shall be 
admitted which is admissible . . . under 
the rules of evidence heretofore applied in 
the courts of the United States on the hear- 
ing of suits in equity.” In commenting on 
this rule Professor Moore has indicated 
that the courts have authority to admit 
evidence which might have been formerly 
barred by the exclusionary rules of evidence. 


“It is well known that the extensive 
and highly refined rules of evidence have 
developed largely as methods of con- 
trolling juries. It has been thought that 
a number of exclusionary rules are essen- 
tial to prevent an untrained group of men 
from reaching erroneous conclusions re- 
garding the facts developed at a trial. 
The validity of exclusionary rules of evi- 
dence as aids in determining what is a 
particular fact situation has been denied 
and rejected in practice before the admin- 
istrative boards. In great measure the 
same result has been occurring in suits in 
federal courts formerly denominated equi- 
table.” 5 Moore’s Federal Practice, 1310 
(195). 

The comments of Judge Foreman in United 
States v. General Electric Co. [1948-1949 
TRADE CASES { 62,352], 82 F. Supp. 753 
(1949) are another reflection of this tendency 
to relax the exclusionary rules in antitrust 
cases: 


“Exaggerated and over-refined niceties 
in the rules of evidence must give way to 
the broad terms of Rule 43(a) Federal 
Rules of Civil Procedure, if full effect to 
the antitrust laws is to be given.” Id. 
at 903. 


In addition to the authority of Rule 43(a) 
practical considerations of time saving in 
“big cases” require that means be sought 
to shorten and streamline the trial of com- 
plex cases. Certainly the use of surveys, 
if they are accurate and reliable, are one of 
the methods which are available to shorten 
the time of trial. In United States v. United 
Shoe Machinery Corp. [1953 Trape CASES 
{ 67,436], 110 F. Supp. 295 (D. Mass. 1953) 
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Judge Wyzanski himself urged the parties 
to use surveys or sampling devices to short- 
en the length of trial. 


Necessity for Survey, its Administration 
and Coverage 


There would clearly appear to be suffi- 
cient necessity to resort to some type of 
survey or polling technique in order to get 
the underlying economic data which will be 
needed to aid in deciding this case. The 
fact that alternative methods for securing 
the type of data which the government 
survey seeks to obtain should not preclude 
the government from employing the method 
for surveying the market which they have 
chosen. All that should be required is that 
the method employed be one that is rea- 
sonably calculated to arrive at the truth. 


The Court does not feel that this survey 
should be rejected on the basis that it was 
prepared by the government. There are 
several reasons for this view. First of all, 
the survey was designed at least with re- 
gard to questions 1 through 3 and ques- 
tions 6 through 18 to elicit objective factual 
information. Secondly, the method em- 
ployed by the government to survey the 
universe is not that of sampling the uni- 
verse and accordingly possibilities of bias 
in the selection of a sample are avoided. 
Additionally, the questionnaire form was 
prepared by a competent economist and 
was reviewed by statisticians in the bureau 
of the budget. Finally, since all of the 
questionnaire and the answers are available 
to the Court and to counsel there is ample 
opportunity for correcting or modifying 
any conclusions or judgments which the 
government has made based on the survey. 


The Court is also of the view that the 
government economist who prepared this 
questionnaire and survey had the necessary 
qualifications to administer the survey. 

The question of whether the survey ade- 
quately covers the universe or conclusively 
establishes the boundaries of the product 
market involved in this case is an inde- 
pendent question from the question of the 
admissibility of the survey. The govern- 
ment has attempted by its survey to iden- 
tify those who are engaged in the pre- 
fabricated house industry. Whether its 
survey includes the entire universe of those 
so engaged is a question that must be post- 
poned until the Court has heard all of the 
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evidence to be offered on the question. The 
postponement of the Court’s decision of the 
coverage question, however, does not render 
the survey inadmissible in its entirety. In 
other words, if the answers obtained in 
the survey are sufficiently trustworthy and 
accurate to be admissible, they should be 
allowed to come into evidence. Matters 
relating to the coverage of the survey would 
go to its probative value. 


The Hearsay Problem and Questions 4 and 5 
of the Survey Questionnaire 


Both parties in this case recognize that 
these surveys, if they are to be admitted, 
will come in as exceptions to the Hearsay 
Rule. This requires some analysis of the 
rule itself. The main policy underlying the 
hearsay rule is to protect the right of 
the party against whom the statement is being 
offered by giving him an opportunity to 
. confront the person making the statement. 
Professor Morgan in 62 Harvard Law Re- 
view, 177 (1948) has pointed out that the 
right to confront witnesses should exist in 
situations where there are present substan- 
tial risks of insincerity, faulty narration, 
faulty memory or perception. The declara- 
tions of company officials contained in their 
answers to the questionnaire forming the 
basis of this survey are undoubtedly taken 
from the records of their own companies. 
Thus, there would seem to be few risks 
that these statements would be subject to 
errors in memory or perception. Similarly, 
since these statements are signed by com- 
pany officials and based on their own com- 
pany records, there would seem to be little 
reason to doubt the sincerity of their state- 
ments. Under the element of faulty nar- 
ration Professor Morgan pointed out that 
cross-examination can serve a useful pur- 
pose in exposing ambiguity in the use of 
words on the part of the declarant. In 
this survey there are possible risks of error 
in narration, based on the fact that there 
exists some possible confusion as to the 
meaning of the term prefabricated house 
or prefabricated house package. Analyti- 
cally, it appears that the only one of the 
hearsay dangers present in this case is 
the possible danger of faulty narration of the 
declarant. 

The chief difficulty with this survey 
relates to question No. 4. Does the term 
“prefabricated house” which is used in that 
question have a uniform meaning or is there 
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such ambiguity in the use of the term as 
to run the risk of confusion which Professor 
Morgan labels as “faulty narration”? There 
is evidence to indicate that there is some 
uncertainty as to the use of the term “pre- 
fabricated house” on the part of the re- 
spondents. The most striking example of 
this is found in the fact that 79 companies 
answered question No. 4 by stating that 
they did not consider their companies to be 
in the business of manufacturing and selling 
prefabricated houses, yet they answered a 
questionnaire from the House Manufac- 
turers’ Association which asked if they 
were engaged in the manufacture of pre- 
fabricated houses, by stating that they were 
so engaged. 


However, the government questionnaire 
does contain a number of checks on the 
validity of the answers given in response 
to question 4. Those respondents who 
answered “yes” to question 4 then answered 
a series of questions which provided such 
objective factual information concerning 
their business operations as to permit an 
independent evaluation of the accuracy of 
their answers to question 4. Also some 
of those respondents who answered “no” 
to question 4 went on to answer sufficient 
questions so as to permit a similar inde- 
pendent evaluation of their answers to 
question 4, Thus, there appears no reason 
why the answers to questions 17 and 18 
made by these respondent companies can- 
not be considered by the court as an indica- 
tion of the volume and sales and of the 
states in which sales were made by these 
firms. 

However, a majority of the respondents 
who answered question 4 “no” either an- 
swered no further questions or answered 
merely question 5. Question 5 requires 
that companies who answered “no” to 
question 4 give a brief description of their 
operation. There is no way of knowing 
if these companies make components, or of 
the dimensions of such components. There 
is no indication if most or all of the major 
structural components are produced by 
them and shipped in a package to the build- 
ing site from a permanently established 
plant. There is no way of ascertaining if 
they sell a package which can be erected 
in a short number of man hours. In short, 
the objective criteria which is furnished by 
a company who completed the questionnaire 
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is not required to be furnished by com- 
panies who answered merely question 5. 
By failing to require such factual infor- 
mation question 5 does not provide an ade- 
quate check on the validity of the answer 
to question 4. 

Accordingly, the Court should admit those 
questionnaires where the respondents an- 
swered “yes” to question 4 and answered 
the remaining questions, as well as those 


questionnaires where the respondents an- 
swered “no” to question 4, but went on to 
complete the questionnaire. Because of the 
uncertainty AIO S. some of the respondents 
as to the term “prefabricated house”, those 
questionnaires where the regaondente an- 
swered “no” to question 4 and answered no 
further questions or answered merely ques- 
tion 5 should be rejected since their trust- 
worthiness is of some doubt. 


[70,096] Pharmaceuticals, Inc. v. Hess Brothers, Inc. «~ 


In the Pennsylvania Court of Common Pleas of Lehigh County. Adjudication in 


Equity. C. P. of Lehigh County, September Term, 1959, No. 3. December 13, 1960. 


Pennsylvania Fair Trade Act 


Fair Trade Enforcement—Right to Sue—“Doing Business” in State Without Regis- 
tering as a Bar to Action.—A firm engaged in interstate commerce is not required to 
register with the State of Pennsylvania in order to use the state courts to enforce fair 
trade prices where the only business the firm does in the state is entering into fair trade 


price agreements for the sale of its products there. 


Such contracts are “a mere incident” 


to the performance of the corporate function and therefore do not constitute “doing 


business” 
ration may use the state courts. 


within the meaning of the Statute requiring registration before a foreign corpo- 
Evidence showed that the firm had no sales office or 


salesmen, owned or leased no real estate, and had no employees in Pennsylvania and 
sold its products there primarily through distributors and chain stores. 


See Fair Trade, Vol. 2, f 6336.40. 


For the plaintiff: Bernard Frank and Robert H. Jordan. 


For the defendant: 


SCHEIRER, CHANCELLOR 
Pharmaceuticals, Inc., now known as J. B. 
Williams Co, Inc., has brought this com- 
plaint in equity to enjoin Hess Brothers 
from selling J. B. Williams Co. products at 
less than listed fair trade prices. 

Defendant introduces a defense, novel” in 
this Commonwealth in fair trade cases, that 
plaintiff, a foreign corporation, having failed 
to register with the Secretary of the Com- 
monwealth in accordance with the provi- 
sions of the Act of May 5, 1933, P. L. 364, 
art. X, sec. 1001, 15 PS § 2852-1001, has no 
standing in our court. The act provides 
that, if the entire business operations of 
the corporation with the State are within 
the protection of the Commerce Clause of the 
Federal Constitution, a certificate of au- 
thority is not required. It is our opinion 
that the testimony in this case reveals 
nothing which would indicate that plaintiff 
is engaged in intrastate commerce rather 
than interstate commerce. Paragraph 1014 
of the above act, as amended, protects the 
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Boyd H. Walker and Theodore R. Gardner. 


validity of any contract with a foreign cor- 
poration not registered, but restricts action 
or recovery on such a contract until a 
certificate is obtained. The need for regis- 
tration by plaintiff revolves around the 
question: Was it “doing business” within 
this State? 


The court in Commonwealth v. Andrews, 
42 D. & C. 505, considering an assessment 
for corporate franchise tax reviewed the 
principles involved in “doing business” in 
the following language: 


“The circumstances that constitute doing 
business by a foreign corportaion are cir- 
cumstances that commend to common 
sense. Yet ‘doing business’ is a confused 
concept. Circumstances are facts and, 
each case having its own, decisions must 
vary. 

“Tt is evident that the decision 
in each instance must depend upon the 
particular facts before the court’: Von 


Baumbach v. Sargent Land Co., 242 U. S. 
503, 516 (1917). 
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she the question, whether or not 


the company is doing business within the 
State is one of fact not necessarily de- 
pending solely on single acts, or on the 
effect of single acts, but on the effect of 
all the combined acts’: Commonwealth v. 
Wilkes-Barre & Hazleton R. R. Co., 251 
Pas6s10K(19K5 kn, be 


“Confusion is also due to the variety of 
purposes for which the phrase is used, 
and the consequent variety of interpreta- 
tions which logically follow therefrom. 
‘““Doing business” for purposes of taxa- 
tion; doing it within a statute requiring 
licenses, and doing enough business to 
justify the service of process are quite 
different things’: Fletcher, Cyclopedia of 
the Law of Private Corporations (Perm. 
Ed.), vol. 18, §§ 8712, 8804; and see au- 
thorities there cited. See also, Stradley 
& Krekstein, Corporate Taxation and 
Procedure in Pennsylvania (1940), vol. 1, 
§ 161. These distinctions must have been 
in the legislature’s mind (‘doing business 
in and liable to taxation’) and have been 
recognized and alluded to by the Supreme 
Court of Pennsylvania. Where the ques- 
tion before the court was whether or not 
a foreign corporation was doing business 
within the State so as to be subject to 
service of process, our Supreme Court said: 


“Decisions relating to taxing, licensing 
or to state laws that impede the free flow 
of interstate commerce do not control the 
question of service of process . . . The 
degree of business activity must be greater 
in taxing and other situations: 25 Colum- 
bia Law Review 1018’: Shambe v. Dela- 
ware & Hudson R. R. Co., 288 Pa. 240, 
245 (1927). See also Callery’s Appeal, 
2IZ Ba 255426) 208i 1922) 2 


From the above it is clear that “doing 
business” has several meanings dependent 
upon the particular statutory regulation in- 
volved. Hoffman Construction Company v. 
Erwin, 331 Pa. 384, was concerned with a 
New Jersey corporation suing in assumpsit 
to recover for work done in Pennsylvania. 
Plaintiff was challenged for failure to register 
as required by section 1001 of the Act of 
May 5, 1933. The court, at page 386, said: 


“The purpose of the Act of 1933, supra, 
is to bring foreign corporations doing 
business in this State within the reach 
of legal process. The act is for the pro- 
tection of those with whom such corpo- 
rations do business or to whom they may 
incur liabilities by their wrongful acts. 
It is also to bring such corporations 
within our tax laws. There is no logical 
reason why a foreign corporation should 
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be allowed to avoid these requirements, 
even though it entered the State only to 
perform one contract. The legislature 
may place such restrictions on foreign 
corporations entering the State to do 
business as it deems necessary, so long 
as they do not interfere with the Federal 
Constitution. 
“In the instant case, while the plaintiff’s 
place of business was in New Jersey, the 
contract contemplated not a single act, 
but a continuing project within this State 
for at least four months.  Plaintiff’s 
agents and employees were here to super- 
vise and do the work, employ labor and 
purchase materials. New obligations were 
incurred as the need arose. The acts 
which were done in this State were not 
a mere incident of plaintiff's corporate 
existence, but were the performance of 
the very function for which the corpo- 
ration was organized. The fact that part 
of its capital, as represented by wages, 
trucks, tools, etc., was not permanently 
invested here is of no consequence: cf. 
West Jersey Ice Mfg. Co. v. Armour & 
Co., 12 Pa. Superior Ct. 443. 
“The above factors bring the instant 
case directly under the decision of this 
court in the case of Delaware River Quarry 
Co. v. Bethlehem & Nazareth Pass. Ry. Co., 
204 Pa. 22. There a New Jersey corpo- 
ration entered this State without regis- 
tering and spent six months constructing 
ten miles of electric railway. It brought 
in its agents and workmen, used nearly 
all its capital here, and created new 
obligations day by day. It was not 
allowed to sue. ig 
It will be seen that, while under certain 
circumstances the performance of but one 
contract in this State may require regis- 
tration, it should also be observed that “the 
acts which were done in this state were not 
a mere incident of plaintiff's corporate 
existence, but were the performance of the 
very function for which the corporation 
was organized.” We emphasize this in view 
of defendant’s contention that plaintiff’s 
entry into fair trade contracts in Pennsyl- 
vania was “doing business.” Entering such 
contracts, unlike one calling for the per- 
formance of services in Pennsylvania, were 
in our opinion “a mere incident” and not 
the performance of the corporate function. 

The traditional tests of “doing business” 
before jurisdiction can be acquired over a 
foreign corporation are enumerated in Shambe 
v. Delaware & Hudson R. R. Co., 288 Pa. 
240, at pages 246, 247: “(1) The company 
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must be present in the State, (2) by an 
agent (3) duly authorized to repre- 
sent it in the State (4) the business 
transacted therein must be by or through 
such agent . (5) the business engaged 
in must be sufficient in quantity and quality 

(6) there must be a statute making 
such corporations amenable to suit.” The 
court also commented: 


“The term ‘quality of acts’ means those 
directly, furthering or essential to, cor- 
porate objects, they do not include inci- 
dental acts: By ‘quantity of acts’ 
is meant those which are so continuous 
and sufficient to be termed general or 
habitual. A single act is not enough: 

Each case must depend on its own 
facts, and must show that the essential 
requirement of jurisdiction has been com- 
plied with.” 


Plaintiff has no sales office or salesmen, 
owns nor leases any real estate and has no 
employes in Pennsylvania. It sells its prod- 
ucts primarily through distributors and 
chain stores. No evidence was submitted 
that an agent represented plaintiff in Penn- 
sylvania. Applying the tests of the Shambe 
case and the principle of the Hoffman case, 
it is clear to us that plaintiff is not “doing 
business” necessitating a certificate of au- 
thority. 

Our attention has been called to the case 
of Florio v. Powder Power Tool Corp., 248 
F. 2d 367, but the situation there was not 
comparable with ours. The foreign corpo- 
ration had entered a highly restrictive con- 
tract with distributors in Pennsylvania which 
gave it substantial control over the business 
of the distributor, thus bringing itself within 
the State jurisdiction. No such restrictive 
contracts were shown in the instant case. 

Also, El Lilly & Company v. Sav-on 
Drugs, Inc. {1959 TravE Cases { 69,480], 57 
N. J. Super. 291, 154 A. 2d 650, which was 
a suit in equity by an Indiana corporation 
to compel defendant to comply with mini- 
mum fair trade prices can be distinguished. 
Plaintiff maintained an office in New Jersey 
with its name on the door and on the tenant 
registry in the lobby of the building. Plain- 
tiff was listed in the telephone directory. 
The lessee of the office was plaintiff’s dis- 
trict manager who was reimbursed for 
office expenses. There was a secretary in 
the office paid by plaintiff. There were 
18 “detailmen” under the manager’s super- 
vision paid by plaintiff. Under these facts, 
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the court held that plaintiff was “doing 
business” in New Jersey. Our facts fall 
far short of those in the case cited, and 
the decision is not helpful to defendant. 


Counsel for defendant would rely on a 
“whereas” clause in the fair trade contract 
between plaintiff and a Pittsburgh pharmacy 
as an admission that plaintiff is “doing 
business” in Pennsylvania. The words “and 
whereas the states where the parties do 
business have adopted statutes popularly 
known as ‘Fair Trade Acts,’ etc.” cannot 
seriously be considered the basis of deter- 
mining the far-reaching conclusion that 
plaintiff is engaged in “doing business.” 
Plaintiff is doing business in Pennsylvania 
in the sense that its products are sold here, 
but this is among the most minute consid- 
erations in the over-all picture of ascertain- 
ing the need for registration. 


On November 10, 1959, section 1011 of 
article X of the Act of May 5, 1933, P. L. 
364, was amended as subparagraph c, cap- 
tioned “Service of process upon the Secretary 
of the Commonwealth.” The amendment 
provides: 


“For the purposes of this section, the 
entry of any corporation into this Com- 
monwealth for the doing of a series of 
similar acts for the purpose of thereby 
realizing pecuniary benefit or otherwise 
accomplishing an object, or doing a single 
act in this Commonwealth for such pur- 
pose, with the intention of thereby initiating 
a series of such acts, shall constitute ‘doing 
business’”: 15 PS § 2852-1011. 


Without discussing the effect of the lan- 
guage of the amendment on the question 
of “doing business” in this Commonwealth, 
we would point out first, that the date of 
enactment is subsequent to the date of filing 
of the complaint in this action, and, second, 
that the amendment applies only to service 
of process on foreign corporations sued 
here and has no reference to the right of a 
foreign corporation to institute suit. The 
courts have applied the principles on “doing 
business” in the former situation to the 
latter, but this would not, in our opinion, 
include a legislative provision clearly in- 
tended to cover only the service of process. 


Decree Nisi 


Now, December 13, 1960, defendant, its 
agents, executives, officers, employes, suc- 
cessors, assigns and all persons acting by, 
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through, for on in behalf of said defendant, 
are permanently enjoined and restrained 
from advertising, offering for sale or selling 
products of plaintiff known as Aqua Velva 
and Geritol Tablets at less than the prices 
stipulated pursuant to plaintiff’s retail fair 
trade contracts in force and effect with 
other retailers of plaintiff’s products in the 
Commonwealth of Pennsylvania, and de- 
fendant is further permanently enjoined 
from making any allowances, gifts, rebates 
or concessions with the advertising, offering 
for sale or selling of the products mentioned 


and otherwise from violating the terms and 
conditions of the fair trade contracts, the 
subject of this suit. Costs will be upon 
defendant. 


Now, December 13, 1960, it is ordered 
that the above adjudication be filed, that 
notice of its filing be served upon counsel 
for the respective parties and if no excep- 
tions are filed within 30 days of said service, 
the foregoing decree nisi shall be entered as 
the final decree. Meanwhile, the prelimi- 
nary injunction heretofore entered shall 
continue in full force and effect. 


i[] 70,097] Zegers, Inc. v. Edward A. Zegers, d.k.a. Precision Weatherstrip Co. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 59 C 1234. August 25, 1961. 


Sherman Act 


Monopolies—Misuse of Patent Number—Numbers Listed on Container.—The practice 
of shipping products not covered by a specific patent in cartons bearing the patent number 
was not a violation of the antitrust laws where it was done inadvertently and there was 
no showing that the shipments were made with the intent to deceive the public or achieve 
a monopoly, or that they did deceive the public. 


See Patents, Trade-Marks, Copyrights, Vol. 2, f 5020.36. 
For the plaintiff: Mann, Brown & McWilliams, Chicago, III. 
For the defendant-appellant: Junius F. Cook, Jr., and Daniel V. O’Keeffe, of Marzall, 


Johnston, Cook & Root, Chicago, Ill. 


Order 


Icor, J. [In full text]: This cause having 
come on to be heard upon Defendant’s Mo- 
tion for a New Trial and the Court having 
given consideration to the Order dated 
June 7, 1961, entered by the United States 
Court of Appeals for the Seventh Circuit, 
in Appeal No. 13,310, the motion by De- 
fendant for a new trial based upon newly 
discovered evidence and the Affidavits of 
Daniel V. O’Keeffe, Edward A. Zegers, 
George Gillespe and Howard Dekker in 
support of such motion; the Affidavits of 
Howard Dekker and Thomas P. Koebel 
filed in Opposition to the Motion for a 
New Trial; briefs filed by both parties rela- 
tive to the Motion for a New Trial, and 
oral arguments supplemental thereto, and 
the Court finding: 

a. That the substance of Defendant’s alle- 
gation is that Plaintiff has shipped some of 
its products not covered by Patent No. 
2,869,184 in cartons bearing this patent 
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number which practice Defendant alleges 
constitutes a misuse of the patent and a 
violation of the anti-trust laws; 

b. That the substance of Plaintiff’s re- 
sponse to the motion is that to the extent 
that such products not covered by Patent 
No. 2,869,184 were shipped in cartons bear- 
ing such patent number, such practice re- 
sulted from errors occurring in Plaintiff’s 
shipping department wherein cartons bear- 
ing the patent number were inadvertently 
selected for packaging products not covered 
by the patent; 

c. That promptly upon being notified of 
such errors in Plaintiff's shipping depart- 
ment, Plaintiff took steps to insure that 
Patent No. 2,869,184 was removed from all 
cartons leaving Plaintiff’s factory; 


d. That Defendant has not suggested any 
evidence to establish that the inclusion of 
Plaintiff’s patent number on cartons not 
containing products covered by the patent 
was intended to deceive the public or to 
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achieve a monopoly on unpatented com- 
bination sash balance and weatherstrip units 
or any non-patented products made by 
Plaintiff, and there is no evidence that the 
public was actually deceived or affected in 
any way by Plaintiff’s inadvertent incorrect 
use of its patent number; 


It is hereby ordered: 


2. That the Clerk certify to the United 
States Court of Appeals for the Seventh 
Circuit Defendant’s Motion for a New Trial, 
the Affidavits filed by both parties pertain- 
ing to such Motion, and this Order. 

3. That this case be, and the same is 
hereby returned to the jurisdiction of the 
United States Court of Appeals for the 


1. That Defendant’s Motion for a New Seventh Circuit Court. 


Trial be, and the same is hereby denied. 


[70,098] Herbert Tobman, Dave Greenfield and Norman Weiner, co-partners, doing 
business under the firm name of Aquasheen v. Cottage Woodcraft Shop, David Belsky, 
O. Ames Company, Earl Brooks and R. P. Brooks, individually and as co-partners, doing 
business as R. P. Brooks & Son. 


In the United States District Court for the Southern District of California, Central 
Division. No. 64-61 WB Civil. Filed May 16, 1961. 


Sherman Act 


Resale Price Fixing—Refusal to Deal—Manufacturer and Agents.—A violation of the 
Sherman Act was not alleged where a retail dealer charged that a patio furniture manu- 
facturer, acting by and through its agents, ascertained the names of retail dealers who 
were selling its products below the prices suggested by it and then refused to sell to such 
dealers. Only unilateral action by the manufacturer was alleged, and such action could 
not be construed as a combination to suppress competition. Furthermore, no agreement, 
combination, or conspiracy could be inferred since a principal cannot conspire with his agent. 


See Price Fixing, Vol. 1, J 4770.20. 


Resale Price Fixing—Contract Between Manufacturer and Dealer—Fair Trade Exemp- 
tion—Even if there were a contract between a manufacturer and its customers fixing 
resale prices, it would be lawful under the California Fair Trade Act, since the manufac- 
turer’s products were trade-marked and were sold in open competition with other com- 
modities of the same general class. 


See Fair Trade, Vol. 2, § 6017.05. 


Interstate Commerce—Resale Price Fixing—Agreement by Retail Dealers and Refusal 
to Deal.—An agreement by retail dealers to restrict the price at which a manufacturer’s 
patio furniture would be sold to the public in Southern California, and the manufacturer’s 
refusal to sell furniture to dealers who did not adhere to its suggested resale prices, were 
not shown to have any effect on interstate commerce. The fact that the furniture previ- 
ously moved in interstate commerce did not, by itself, establish the requisite adverse effect 
upon such commerce, 


See Basic Rules, Vol. 1, J 680.68. 


Public Injury—Refusal to Deal and Resale Price Fixing—Allegation—A complaint 
alleging resale price fixing agreement by retailers, and a manufacturer’s refusal to sell to 
dealers who did not adhere to its suggested resale prices, was insufficient since no facts 
from which public injury could be inferred were alleged. The only injury claimed was the 
plaintiff's loss of potential profits from the sale of the manufacturer’s products. 

See Basic Rules, Vol. 1, J 645.81. 

For the plaintiffs: Willard D. Horwich, Beverly Hills, Calif. 

For the defendants: John Lloyd Welbourn, Los Angeles, Calif. 

Byrne, J. [Jn full text]: Plaintiffs oper- 
ate a swimming pool retail supply business 
in Los Angeles and sell, among other things, 
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patio furniture. They filed their complaint 
for treble damages for violation of anti-trust 
laws, alleging as grounds for the court’s 
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jurisdiction the Act of 1890, 26 Stat. 209, 
15 U. S.C. A. §§ 1-3, and § 15; and 26 Stat. 
210, 15 U. S.C. A. §§5-7, $15. 


The defendant Ames Co, manufactures a 
specialized line of patio furniture, which it 
sells to various dealers throughout the 
United States, parting with full title and 
Ownership which become vested in the 
buyer. 

The defendants R. P. Brooks, Earl Brooks 
and R. P. Brooks & Son, are the Southern 
California agents for defendant Ames. 


Defendants David Belsky and Cottage 
Woodcraft Shop operate a retail furniture 
store and sell, among other things, patio 
furniture manufactured by defendant Ames, 
thereby competing with plaintiffs. 


Plaintiffs allege that defendant Ames, 
acting in combination with the other de- 
fendants, has attempted to fix, establish, 
maintain and control] the retail price of its 
patio furniture in the following manner: 

1. Defendant Ames distributes to its retail 
dealers a suggested retail price list. 

2. Defendant Ames, by and through its 
agents, defendants Brooks, has persons go 
to the various retail dealers selling Ames 
patio furniture. These persons attempt to 
purchase such furniture for less than the 
suggested retail price, and then report back 
to defendants Brooks as to whether the 
retail dealers so visited are conforming to 
the suggested retail price. 

3. Defendants Brooks then inform retail 
dealers selling below the suggested price 
that they will no longer be able to purchase 
Ames patio furniture unless they immedi- 
ately conform to the retail prices suggested 
by defendant Ames. 

4. If the retail dealers are unable to 
satisfy defendants Brooks that they will 
henceforth sell at the suggested retail prices, 
defendants Brooks notify defendant Ames to 
cease shipping patio furniture to such 
dealers. 

5. Defendant Ames then ceases shipping 
its merchandise to the retail dealers desig- 
nated by defendants Brooks. 

It is next alleged that plaintiffs were the 
victims of the procedure outlined above 
when, on August 1, 1960, defendants Cottage 
and Belsky caused defendants Brooks to 
have a person go to plaintiffs’ store and 
there try to buy Ames patio furniture for 
less than the price shown on the suggested 
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retail price list supplied to plaintiffs by 
defendant Ames. On this occasion, plain- 
tiffs did sell some of the furniture for less 
than the suggested retail price, in con- 
sequence of which defendants Brooks in- 
formed plaintiffs that defendant Ames would 
never thereafter supply plaintiffs with Ames 
patio furniture. 


Plaintiffs have leased their business prem- 
ises for three years with an option to renew 
the lease for an additional two years, be- 
ginning on March 15, 1960. Plaintiffs’ rea- 
sonable expectation was that their business 
relationship with defendant Ames would 
continue for at least five years and that 
plaintiffs would realize a profit from the 
sale of Ames products of not less than 
$3,000 per year, or a total of $15,000 for the 
five-year period. 


Therefore, because of defendant Ames’ 
refusal to sell plaintiffs any more of its 
furniture, plaintiffs claim to have been dam- 
aged in the sum of $15,000. 


As a second cause of action, plaintiffs 
allege that prior to August 1, 1960, defend- 
ants Cottage and Belsky, and other retail 
dealers selling Ames patio furniture (the 
names of these other dealers being unknown 
to plaintiffs), agreed to restrict the price at 
which Ames furniture would be sold to the 
public in Southern California. Pursuant to 
this agreement, all of the defendants did the 
acts previously described, thereby damaging 
plaintiffs in the sum of $15,000. 


On March 13, 1961, defendant O. Ames 
Co. filed its alternative motions to dismiss, 
for summary judgment, to strike the com- 
plaint, and for a more definite statement. 
On March 16, 1961, the remaining defend- 
ants, Cottage Woodcraft Shop, David Belsky, 
Earl Brooks and R. P. Brooks, individually 
and as co-partners doing business as R, P. 
Brooks & Son, filed similar alternative 
motions. 

It is defendants’ contention that neither 
Count I nor Count II of the complaint 
states a claim upon which relief can be 
granted for the following reasons: 

1. There is no allegation of a contract, or 
a combination in the form of trust or other- 
wise, Of conspiracy, in restraint of trade. 


2. There is no showing that defendants’ 
acts have injured the public. 


3. Since defendant Ames’ merchandise 
is trademarked, defendant’s requiring plain- 
tiffs to sell this merchandise at suggested 
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retail prices does not violate the California 
Fair Trade Act, and hence is not illegal 
under § 1 of Title 15 U. S.C. A. 


These points raised by defendants will be 
considered together with an additional 
ground, viz., the effect of defendants’ acts 
upon interstate commerce. 


Necessity of alleging contract, combina- 
tion or conspiracy. The Sherman Act, 15 
U.S. C. A. 1, declares illegal, 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy 
in restraint of trade or commerce among 
the several states, or with foreign na- 
tions, % 

Therefore, a contract, combination or con- 
spiracy is an essential element of a violation 
of the Sherman Anti-Trust Act, §1 as 
amended, 15 U.S. C. A. §1. Weir v. Chicago 
Plastering Institute, [1959 Trape Cases 
{ 69,567], 272 F. 2d 883 (7th Cir., 1959). 


In United States v. Colgate & Co., 250 
U. S. 300, 39 S. Ct. 465, 63 L. Ed. 992 
(1919), the Supreme Court held that with- 
out an allegation of unlawful agreement, 
there was no Sherman Act violation. The 
Court said at page 307 of 250 U. S. 


“The purpose of the Sherman Act is to 
prohibit monopolies, contracts and com- 
binations which probably would unduly 
interfere with the free exercise of their 
rights by those engaged, or who wish 
to engage, in trade and commerce—in 
a word to preserve the right of freedom 
to trade. In the absence of any purpose 
to create or maintain a monopoly, the 
act does not restrict the long recognized 
right of trader or manufacturer engaged 
in an entirely private business, freely to 
exercise his own independent discretion 
as to parties with whom he will deal. 
And, of course, he may announce in ad- 
vance the circumstances under which 
he will refuse to sell.” 


Thus, under the Colgate doctrine a manu- 
facturer, having announced a price mainte- 
nance policy, may bring about adherence to 
it by refusing to deal with customers who do 
not observe that policy. 


However, in Federal Trade Comm'n v. 
Beech-Nut Packing Co., 257 U. S. 441, 42 
S. Ct. 150, 66 L. Ed. 307 (1922), and United 
States v. Bausch & Lomb Optical Co. [1944- 
1945 Trape Cases 57,224], 321 U. S. 707, 
64 S. Ct. 805, 88 L. Ed. 1024 (1944), the court 
narrowly limited Colgate so as to subject to 
Sherman Act liability the producer who 
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secures his customers’ adherence to his 
resale prices by methods which go beyond 
the simple refusal to sell to customers who 
will not resell at stated prices. 


The recent case of United States v. Parke, 
Davis & Co. [1960 Trape Cases { 69,611], 
362, U.. S&29;,.80-S.2Ct 503.4. Ba: 2d 
505 (1960) contains a thorough analysis 
of the cases in which the Supreme Court 
has considered the question of the type 
of acts necessary to constitute a combina- 
tion in restraint of trade, and hence a vio- 
lation of the Sherman Act. In the Parke 
case, the court stated at page 44 of 362 U. S.: 


“ . . The Bausch & Lomb and Beech- 
Nut decisions cannot be read as merely 
limited to particular fact complexes justi- 
fying the inference of an agreement in 
violation of the Sherman Act. Both cases 
teach that judicial inquiry is not to stop 
with a search of the record for evidence 
of purely contractual arrangements. The 
Sherman Act forbids combinations of 
traders to suppress competition, True, 
there results the same economic effect 
as is accompanied by a prohibited com. 
bination to suppress price competition if 
each customer, although induced to do 
so solely by a manufacturer’s announced 
policy, independently decides to observe 
specified resale prices. So long as Colgate 
is not overruled, this result is tolerated 
but only when it is in consequence of 
a mere refusal to sell in the exercise of 
the manufacturer’s right “freely to exercise 
his own independent discretion as to 
parties with whom he will deal’. When 
the manufacturer’s actions, as here, go 
beyond mere announcement of his policy 
and the simple refusal to deal, and he 
employs other means which effect ad- 
herence to his resale prices, this counter- 
vailing consideration is not present and 
therefore he has put together a combina- 
tion in violation of the Sherman Act. 
Thus, whether an unlawful combination 
or conspiracy is proved is to be judged 
by what the parties actually did rather 
than by the words they used .. .” 

Thus, in order to be entitled to relief 
under the Sherman Act, plaintiff need not 
allege or prove either an express or im- 
plied agreement to fix prices. However, 
it is essential that he allege facts from 
which a combination for this purpose can be 
found; for the manufacturer’s- : unilateral 
act in refusing to sell to a dealer who will 
not observe suggested retail prices, is not 
a violation of the Sherman Act. 


© 1961, Commerce Clearing House, Inc, 


Number 1—129 
9-29-61 


Cited 1961 Trade Cases 


78,409 


Tobman v. Cottage Woodcraft Shop 


In the instant case, there is no allega- 
tion in haec werba of a contract, combina- 
tion or conspiracy on the part of defendants; 
and, as to the defendants Ames Co. and 
Brooks, there are no facts from which the 
existence of a contract, combination or 
conspiracy, can be inferred. 


The first count of the complaint alleges 
that defendant Ames Co., acting by and 
through its agents, the defendants Brooks, 
ascertained the names of dealers who were 
selling Ames products at retail prices below 
those suggested by defendant Ames. De- 
fendant then refused to sell such dealers 
any more of its products. This course of 
conduct is clearly unilateral action on the 
part of defendant Ames because it did 
all of the acts through its agents, and the 
acts of a corporation’s agents are the acts 
of the corporation. Nelson Radio & Supply 
Company v. Motorola [1952 TrapE CASES 
1 67,386], 200 F. 2d 911 (5th Cir., 1952), 
certiorari denied 345 U. S. 925, 73 S. Ct. 
783, 97 L. Ed. 1346 (1953). Moreover, no 
agreement, combination or conspiracy can 
be inferred, since a principal cannot con- 
spire with his agent. Alexander v. Texas 
Company [1957 TrapE Cases { 68,643], 149 
F. Supp. 37 (W. D. La., 1957). Therefore 
defendant Ames, through its agents, alone 
did the acts claimed to constitute a vio- 
lation of §1, of the Sherman Act. 


Plaintiffs have in substance alleged no 
more than a refusal by defendant Ames Co. 
to sell to them because they did not adhere 
to the minimum retail prices suggested by 
this defendant. Such unilateral action on 
the part of defendant is sanctioned by the 
Colgate case, supra, and cannot be construed 
as a combination to suppress competition or 
restrzin trade forbidden by §1 of the 
Sherman Act. 


The second count alleges that the de- 
fendants Cottage and Belsky, retail dealers 
in competition with plaintiffs, agreed to, 
and did, restrict the price at which Ames 
furniture would be sold to the public in 
Southern California. Such an agreement 
would seem to constitute an unlawful com- 
bination on the part of these two defend- 
ants, and other, unnamed retail dealers. 


Therefore, plaintiffs have sufficiently al- 
leged a contract, conspiracy or combination 
on the part of defendants Cottage and 
Belsky and other retail dealers. 
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However, to state a claim for violation 
of the Sherman Anti-Trust Act, it is neces- 
sary that plaintiff allege that defendants’ 
acts affected interstate commerce. Mead’s 
Fine Bread Co. v. Moore [1953 Trapr CASES 
1 67,630], 208 F. 2d 777 (10th Cir., 1953), 
reversed on other grounds, 348 U. S. 115, 
75 S. Ct. 148, 99 L. Ed. 145 (1954); United 
States v. Starlite Drive-In [1953 Trane 
Cases { 67,495], 204 F. 2d 419 (7th Cir., 
1953); Northern California Monument Dealers 
Ass'n v. Interment Ass’n [1954 TrapE CASES 
(i67,715 55120. 3s Supps.93; (Na Ds Gal, 
1954); Myers uv. Shell Oil Co. [1950-1951 
TRADE CASES f 62,816], 96 F. Supp. 670 (S. D. 
Cal., 1951). As expressed by the court in 
Mead’s Fine Bread Co. v. Moore, supra, at 
page 779 of 208 F. 2d: 


“~. . But, whether the claim is asserted 
under the Sherman IX RON Sel Wee (Ce 
§§ 1-7, 15 note, or the ‘Clayton Act, as 
amended, 1S SR CUR § 12 et seq., the 
wrongs complained of must involve inter- 
state commerce, either in ‘effect’ or ‘pur- 
pose’, for obviously, the acts can have 
no greater potency than the commerce 
clause itself. 

“Local conduct which is separable and 
unrelated to interstate commerce is neces- 
sarily insulated from the operation of the 
anti-trust laws, 


In paragraph III of the complaint, plain- 
tiffs, allege: ‘‘Each and every one of the 
acts herein alleged to have been done by 
the defendants has resulted in the re- 
straint of interstate commerce in the City 
of Los Angeles, California, and in the 
Southern District of California, and else- 
where, and has tended to, and has actually 
created a restraint of trade or commerce in 
interstate commerce within the said Dis- 
trict, and plaintiffs herein have been injured 
by reason of the doing of the said acts in 
violation of the United States Anti-Trust 
laws.” 


This is the only allegation in which there 
is any mention of the effect of defendants’ 
acts upon interstate commerce, Such a 
general allegation of interference with inter- 
state commerce is a conclusion of law and 
is controlled by the specific allegations of 
facts. Foster & Kleiser Co. v. Special Site 
Sign Co. [1932-1939 Trape Cases § 55,135], 
85 F. 2d 742 (9th Cir., 1936), certiorari 
demed 299 U.S. 613, 57 S. Ct. 315, 81 L. Ed. 
452 (1936). 


In the instant case, there is nothing in the 
allegations of facts tending to show that 
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interstate commerce was in any way af- 
fected by defendants’ acts. Plaintiffs are 

retail furniture dealers in Los Angeles. De- 

fendant Ames Co. through its agents, de- 

fendants Brooks, has refused to sell plaintiffs 

any more furniture because plaintiffs have 

not adhered to the retail prices suggested 
by defendant Ames. Interstate commerce 

has not been even remotely affected by any 

of the transactions detailed in the com- 

plaint. The fact that articles which are the 

subject of price-fixing agreements have pre- 

viously moved in interstate commerce, does 
not by itself establish the requisite adverse 

effect upon interstate commerce. See United 
States v. Starlite Drive-In [1953 TRADE 

Cases § 67,495], 204 F. 2d 419 (7th Cir., 

1953), where the court states at pages 421 

and 422: 


“True, there are cases which hold that 
restraints on local commerce are illegal 
if their result is a substantial and adverse 
effect on interstate commerce. Illustra- 
tive are Mandeville Island Farms, Inc. v. 
American Crystal Sugar Co., 334 U.S. 219, 
68 S. Ct. 996, 92 L. Ed. 1328 . . .” 

After discussing the Mandeville case, the 
court concludes at page 422: 

Ee Neither this case nor any other, 
however, supports the theory advanced 
here that local activities are illegal simply 
because they concern articles which have 
previously moved in interstate commerce. 
Nor do they hold that a_ price-fixing 
agreement between local retailers dealing 
in a product produced in another state 
is illegal in the absence of a specific show- 
ing of the effect of the conspiracy on 
interstate commerce.” 

Applying these principles to the case at 
hand, the plaintiffs have utterly failed to 
allege facts which demonstrate that de- 
fendants’ actions had any effect whatsoever 
upon interstate commerce. 


Necessity of showing that defendants’ acts 
have injured the public. A showing of injury 
to the public is essential to the statement 
of a claim for violation of the anti-trust 
laws. Kinnear-Weed Corp. v. Humble Oil 
& Refining Co. [1954 Trane Cases { 67,822], 


214 F.2d 891 (5th Cir., 1954), certiorari denied 
348°U:'S) 912,75" S. (Ct 292,99 L, Ed. 715 
(1955); Hudson Sales Corp. v. Waldrip 
[1954 Trane Cases { 67,694], 211 F. 2d 268 
(5th Cir., 1954) certiorari demied 348 U. S. 
821, 75 S. Ct. 34, 99 L. Ed. 648 (1954) 
Alexander v. Texas Company [1957 TRADE 
CasEs J 68,643], 149 F. Supp. 37 (W. D. La., 
1957); Schwing Motor Company v. Hud- 
son Sales Corporation [1956 TRADE CASES 
{ 68,292], 138 F. Supp. 899; (D. Md., 1956), 
affirmed 239 F. 2d 176 (4th Cir., 1956); 
Northern California Monument Dealers Ass'n 
v. Interment Assn [1954 TRADE CASES 
167,715], 120 F. Supp. 93 (N. D. Cal. 
1954). This principle is well stated by the 
court in Schwing Motor Company v. Hudson 
Sales Corporation, supra, at page 903 of 138 
F. Supp.; 

“The main purpose of the anti-trust 
laws is to protect the public from mo- 
nopolies and restraints of trade, and the 
individual right of action for treble dam- 
ages is incidental and subordinate to that 
main purpose. (Citing cases). Public in- 
jury alone justifies the threefold increase 
in damages. It ts essential, therefore, that 
the complaint allege facts from which tt 
can be determined that the conduct charged 
to be in violation of the anti-trust laws was 
reasonably calculated to prejudice the public 
interest by unduly restricting the free flow 
of interstate commerce. (Citing cases).” 
(Italics added) 

The instant complaint, by which plaintiffs 
seek treble damages for violation of the 
Sherman Act, is wholly devoid of any al- 
legation of injury to the public on account 
of defendants’ acts. The only injury of any 
kind claimed to issue from defendants’ con- 
duct, is the loss to plaintiffs of $15,000 
potential profits from the sale of Ames 
patio furniture. Nowhere does the phrase 
‘Injury to the public” appear, and there are 
no facts alleged in the complaint from 
which such injury can be fairly inferred. 

Applicability of California Fair Trade Act 
to justify defendants’ conduct, claimed to con- 
stitute a violation of the Sherman Act. 
The first proviso of 15 U. S. C. A. 1,? pro- 


1“Provided, That nothing contained in sec- 
tions 1-7 of this title shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale of a commodity which 
bears, or the label or container of which bears, 
the trade mark, brand, or name of the producer 
or distributor of such commodity and which is 
in free and open competition with commodities 
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of the same general class produced or dis- 
tributed by others, when contracts or agree- 
ments of that description are lawful as applied 
to intrastate transactions, under any statute, 
law or public policy now or hereafter in effect 
in any State, Territory, or the District of 
Columbia in which such resale is to be made, 
or to which the commodity is to be transported 
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vides in essence that, notwithstanding the 
opening sentence (which makes illegal con- 
tracts, combinations and conspiracies in re- 
straint of interstate or foreign commerce), 
contracts prescribing minimum resale prices 
of a commodity are not illegal when sanc- 
tioned by State law. 


California Business and Professions Code 
§ 16902(a)? part of the Fair Trade Act, 
makes legal contracts fixing the resale 
prices of trademarked commodities which are 
in fair and open competition with other 
commodities of the same general class and 
bear the trademark, brand, or name of the 
producer. 


The affidavit of defendant Earl Brooks 
accompanying defendants’ motions, discloses 
that each and every article of patio fur- 
niture manufactured by defendant O. Ames 
Co., as well as the containers in which this 
furniture is shipped, bears a trademark 
reading: 

“Ames Aire 
O. Ames Co. 
Parkersburg, West Virginia” 


The affidavits of both defendant Brooks 
and defendant Belsky state that there are 
no fewer than twenty manufacturers of 
patio furniture in the United States, at 


least seven of which are located in Southern 
California; and that all of these patio 
furniture manufacturers are in direct and 
open competition with each other. 


Plaintiffs have alleged merely that de- 
fendant Ames Co. distributed among its 
retail dealers a suggested retail price list; 
no contract between Ames and its cus- 
tomers fixing retail prices, is alleged. How- 
ever, even if there were such a contract, it 
would be lawful under the California Fair 
Trade Act, § 16902(a), because defendant 
Ames’ products are trademarked and sold 
in open competition with other commodities 
of the same general class. 


Disregarding the affidavits and restrict- 
ing attentior solely to the complaint, it is 
clear that it fails to state a claim upon 
which relief can be granted as to defend- 
ants Ames Co. and Brooks because it fails 
to allege facts to show the existence of a 
contract, combination or conspiracy to vio- 
late the anti-trust laws, and as to all de- 
fendants because there is no showing that 
defendants’ acts injured the public, or had 
any substantial and adverse effect upon 
interstate commerce. 


The motion to dismiss the action is 
granted. 


[] 70,099] Edmund F. Brovelli v. The Superior Court of Los Angeles County; 
Stanley Mosk, as Attorney General, Real Party in Interest. 


In the California Supreme Court, en Banc. L. A. 26374. Filed August 28, 1961. 


California Antitrust Laws 


Investigation by Attorney General—Order to Show Cause—Subpoena—Notice Re- 
quirements.—An order to show cause why a firm should not be compelled to produce 
documents for an investigation under the state antitrust laws, which did not give notice 
to the person served that he was being served on behalf of the firm, was improperly 
served and did not give the court jurisdiction to issue an order to produce these documents. 


See State Enforcement and Procedure, Vol. 2, { 8920.05. 


Investigation by Attorney General—Subpoena Duces Tecum—Necessity for Hearing. 
—The investigation of trade restraints in the concrete block industry was within the investi- 
gative powers of the Attorney General under the Government Code, and in the conduct 


for such resale, and the making of such con- 
tracts or agreements shall not be an unfair 
method of competition under section 45 of this 
title?) { eei6 

2 ‘*§ 16902. Certain sales contracts declared 
lawful. (a) No contract relating to the sale or 
resale of a commodity which bears, or the label 
or container which bears, the trademark, brand, 
or name of the producer or owner of such com- 
modity and which is in fair and open competi- 
tion with commodities of the same general class 
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produced by others violates any law of this 
State by reason of any of the following provi- 
sions which may be contained in such contract: 

‘““(1) That the buyer will not resell such com- 
modity except at the price stipulated by the 
vendor. 

“(2) That the vendee or producer require the 
person to whom he may resell such commodity 
to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by 


such vendee.’’ 
q{ 70,089 
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of such an investigation he was authorized under the code to issue a subpoena duces tecum 
and enforce it through the courts even though there was no formal] hearing pending. 


See State Enforcement and Procedure, Vol. 2, { 8920.05. 
For the petitioners: William T. Selby and Glenn C. Garman, Ventura, Calif. 


For the respondent: Harold W. Kennedy, County Counsel, Los Angeles, Galif:; 
Stanley Mosk, Attorney General, Los Angeles, for real party in interest. 


Gipson, C. J. [In full text]: By this pro- 
ceeding in certiorari petitioners, a Cali- 
fornia corporation named Rocklite Products 
and four of its officers, seek to annul an 
order adjudging them guilty of contempt. 

In connection with an investigation com- 
menced by the Attorney General to deter- 
mine whether the Cartwright Act or the 
Unfair Practices Act was being violated by 
the concrete block industry, Deputy At- 


torney General Rubin, on December 14, | 


1969, issued a subpena duces tecum directed 
to Rocklite, a manufacturer and distributor 
of concrete blocks. The subpena called for 
the production of specified documents cov- 
ering a period from September 1, 1959, to 
December 14, 1960. Rocklite did not com- 
ply with the subpena, and on December 20 
a court order was entered directing it to 
show cause why it should not produce the 
described documents. The corporation did 
not respond to this order, and on January 
4, 1961, a court order was entered directing 
it to appear before the Attorney General 
and produce the documents. Upon Rock- 
lite’s failure to comply with the order of 
January 4, a contempt proceeding was 
initiated against the corporation, its presi- 
dent, Edmund F. Brovelli, its two vice 
presidents, Donald O. McCall and E. A. 
Peterson, and its secretary-treasurer, John 
R. Anderson. The court determined that 
Rocklite and the officers were guilty of 
contempt for refusing to obey the order of 
January 4, fined the corporation $500, and 
ordered that each of the officers be com- 
mitted to the county jail until the corpora- 
tion produced the documents. 


[Subpoena—Statutory Authority] 


Section 11180 of the Government Code 
authorizes the head of each department to 
make investigations and prosecute actions 
concerning “All matters relating to acre 
subjects under the jurisdiction of the de- 
partment,” and subdivision (e) of section 


11181 provides that in connection with such 
investigations and actions he may issue 
“subpenas for the attendance of witnesses 
and the production of papers, books, ac- 
counts, documents and testimony in any 
inquiry, investigation, hearing or proceed- 
ing pertinent or. material thereto in any 
part of the State.” Under section 11187 
the head of a department in the event of 
noncompliance with “such subpena,” may 
petition “the superior court in the county in 
which the hearing is pending for an order 
compelling the person to attend and testify 
or produce the papers required by the sub- 
pena before the officer named in the sub- 
pena.” Section 11188 provides that, upon 
the filing of such a petition, the court shall 
enter an order to show cause why there has 
not been compliance and that, if it appears 
to the court that the subpena was regularly 
issued, the court shall enter an order direct- 
ing that “the person appear before the 
officer named in the subpena at the time 
and place fixed in the order and testify or 
produce the required papers.” It is further 
provided in section 11188 that upon failure 
to obey the order “the person shall be dealt 
with as for contempt of court.” 


The subject of investigation here was one 
which fell within the jurisdiction of the At- 
torney General. (Bus. & Prof. Code, 
§§ 16752, 16753, 16754; Civ. Code, §§ 3369, 
subd, 5, 3370; Corp. Code, § 4690.) As nead 
of the Department of Justice, therefore, he 
could investigate the subject in view of the 
authority conferred by section 11180 of the 
Government Code, and he was entitled to 
subpena Rocklite in that connection under 
section 11181.7 


[Necessity for Hearing] 


A formal administrative hearing need not 
be pending before a subpena issued by the 
head of a department can be judicially en- 
forced under sections 11187 and 11188. Sec- 
tion 11181 permits issuance of a subpena 


ee ee 


1A subpena may be directed to a corporation 
without naming any particular officer, and the 
command to the corporation is in effect a com- 
mand to those who are officially responsible for 
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the conduct of its affairs. (Wilson v. U. S., 221 
U. S. 361, 374, 376; see McLain v. Superior 
Court, 99 Cal. App. 2d 109, 114-115: cf. Drew v. 
Superior Court, 180 Cal. 711, 712-713.) 


© 1961, Commerce Clearing House, Inc. 


Number 1—133 
$-29-61 


Cited 1961 Trade Cases 


78,413 


Brovelli v. The Superior Court of Los Angeles County 


for purposes of an “investigation,” an “in- 
quiry,”’ or a “proceeding,” as well as a 
“hearing,” and in providing for judicial 
enforcement sections 11187 and 11188 refer 
generally to “such subpena” and “the sub- 
pena,” without distinction or qualification. 
While under section 11187 the petition for 
judicial enforcement is to be filed in the 
court of the county in which “the hearing 
is pending,” the only reasonable conclusion 
is that the word “hearing” is used in a 
broad sense to refer to all the circumstances 
in which a subpena may be issued under 
section 11181. Moreover, restricting judicial 
enforcement to a situation where a formal 
hearing is pending would be contrary to the 
over-all statutory purpose of assuring effec- 
tive administration by the various depart- 
ments. Such administration, of course, 
frequently depends upon investigations which 
do not culminate in a formal hearing, and 
those investigations would be significantly 
impeded without the aid of the compulsory 
process provided for. 


[Application of Government Code] 


We do not agree that, since possible vio- 
lations of the Cartwright and Unfair Prac- 
tices Acts are in issue, certain sections of 
those acts cited by petitioners (Bus. & 
Prof. Code, §§ 16758, 17083, 17084, 17086) 
have the effect of rendering the Govern- 
ment Code provisions under consideration 
inapplicable. While the cited sections re- 
late to the discovery of evidence, they 
concern only discovery during the pendency 
of an action brought under the acts; they 
do not deal with the power of the Attorney 
General to compel production of evidence in 
connection with an investigation where no 
action is pending. They are not incon- 
sistent with the provisions of the Government 
Code giving the Attorney General that 
power, and it is unreasonable to assume that 
the Legislature intended to deny him the 
use of the Government Code provisions in 
this important area of law enforcement. 


[Constitutional Objections] 


There is no constitutional objection to a 
system under which the heads of depart- 
ments of government may compel the produc- 
tion of evidence for purposes of investigation, 
without instituting formal proceedings 
against the one from whom the evidence 
is sought or filing any charges against him. 
As has been said by the United States Su- 
preme Court, the power to make admin- 
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istrative inquiry is not derived from a 
judicial function but is more analogous to 
the power of a grand jury, which does not 
depend on a case or controversy in order to 
get evidence but can investigate “merely on 
suspicion that the law is being violated, or 
even just because it wants assurance that it 
is not.” (United States v. Morton Salt Co. 
[1950-1951 TrapE Cases J 62,561], 338 U. S. 
632, 642-643.) Of course, department heads 
cannot compel the production of evidence 
in disregard of the privilege against self- 
incrimination or the constitutional provi- 
sions prohibiting unreasonable searches and 
seizures. It should be pointed out, how- 
ever, in this connection that where, as here, 
the records of a corporation are the object 
of a subpena, the situation differs from one 
where the private papers of an individual 
are sought. Neither the corporation nor a 
person having custody of its records can 
refuse to produce them on the basis of the 
privilege against self-incrimination. (Wilson 
wv. United States, 221 U. S. 361, 377 et seq.; 
see Curcio v. United States, 354 U. S. 118, 
122.) Insofar as the prohibition against 
unreasonable searches and seizures can be 
said to apply at all it requires only that 
the inquiry be one which the agency de- 
manding production is authorized to make, 
that the demand be not too indefinite, and 
that the information sought be reasonably 
relevant. (United States v. Morton Salt Co., 
supra, 338 U. S. 632, 651-654; Oklahoma 
Press Pub. Co. v. Walling, 327 U.S. 186, 202 
et seq.) 
[Service of Subpoenas] 


A number of points are urged by peti- 
tioners, by way of attacking the particular 
subpena and court orders involved in this 
case. One of the problems presented arises 
out of the fact that the Government Code 
provisions under consideration, with the 
exception of stating who is authorized to 
serve subpenas issued by department heads 
(§ 11184), do not set forth the manner in 
which such subpenas and the court orders 
made in connection with them are to be 
served. Petitioners contend that valid.serv- 
ice upon Rocklite was not accomplished. 


The Code of Civil Procedure contains 
several provisions as to how service of 
summons is to be made upon a corporation, 
and, in the absence of any statute to the 
contrary, it is reasonable to conclude that 
the process provided for in the Government 
Code is governed by the summons provi- 
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sions of the Code of Civil Procedure inso- 
far as appropriate. Section 411 of that 
code provides in subdivision 1 that service 
of summons must be made on a domestic 
corporation by delivering a copy to “the 
president or other head of the corporation, 
a vice president, a secretary, an assistant 
secretary, general manager, or a person 
designated for service of process or au- 
thorized to receive service of process.” 
Section 410 provides in part that when 
service is against a corporation there “shall” 
appear on the copy of the summons a 
notice to “the person served” that he is 
being served “on behalf” of the corporation 
as a person upon whom service must be 
made in order to effect service on the 
corporation under the provisions of section 
411. It is further provided in section 410 
that, if this notice does not appear on the 
summons, no default may be taken against 
the corporation,” 


There is evidence that the general man- 
ager of Rocklite, which had offices in Napa, 
La Puente and Ventura, was petitioner 
Peterson. Service upon Rocklite was not 
attempted through Peterson or any officer 
of the corporation. The subpena and the 
court order of December 20, 1960, to show 
cause why Rocklite should not comply were 
served by handing copies to Mike Fitz- 
patrick, who was sales manager of the cor- 
poration, and the court order of January 
4, 1961, directing Rocklite to produce the 
documents described in the subpena was 
served by leaving a copy with Charles 
Mullins, ofice manager of the La Puente 
office. A notice of the type set forth in 
section 410 to the effect that the person 
served was being served on behalf of Rock- 
lite under the provisions of section 411 did 
not appear on the subpena or on either of 
the court orders. 


[Notice Requirements] 


In the Government Code procedure, or- 
ders to show cause such as the one of 


2 The relevant portions of section 410 read: 
“‘When the service is against a corporation, 
. . . there shall appear on the copy of the sum- 
mons that is served a notice stating in sub- 
stance: “To the person served: You are hereby 
served in the within action (or proceeding) on 
behalf of (here state the name of the corpora- 
tion ., .) aS a person upon whom the sum- 
mons and a copy of the complaint must be 
served to effect service against said party under 
the provisions of (here state appropriate pro- 
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December 20 constitute the step by which 
a court undertakes to obtain jurisdiction of 
the person to whom a subpena is directed, 
and they are thus akin to a summons and 
must be served in accordance with the sum- 
mons provisions of the Code of Civil Pro- 
cedure, including the notice requirement of 
section 410. Nor is there any sound reason 
why the subpena in the first instance should 
not be served in conformity with those 
provisions. Orders such as the one of 
January 4, representing a judicial deter- 
mination that there must be compliance with 
the subpena, are not, of course, like a 
summons but like other adjudications of a 
court, and, if the person subpenaed has 
previously been brought within the court’s 
jurisdiction by proper service of the order 
to show cause and has knowledge of the 
decision against him, he is bound by the 
adjudicating order, whether his knowledge 
was acquired through service satisfying the 
summons provisions or in some different 
way. However, under the circumstances 
before us, it is clear that the order of Jan- 
uary 4 was entered by the court without 
having obtained jurisdiction and amounted 
to a default judgment prohibited by section 
410. Accordingly, the order was invalid 
and could not give rise to a contempt 
judgment against petitioners. 


This conclusion makes it unnecessary to 
consider the other questions raised; for 
example, whether the term “general man- 
ager,” as used in the provision of section 
411 designating the persons through whom 
service upon a domestic corporation must 
be made, is broad enough to include per- 
sons holding positions such as those held 
by Fitzpatrick and Mullins. 


The order adjudging petitioners guilty of 
contempt is annulled. 


We Concur: Traynor, J., ScHAuER, J., 
McComs, J., Peters, J.. WHuitTE, J., Doo.ine, 


J. 


visions of Section . . . 411) of this code.’ .. . 
the certificate or affidavit of service must recite 
that such notice appeared on such copy of the 
sammons, if, in fact, it did appear. When serv- 
ice is against a corporation, . . . and notice of 
that fact does not appear on the copy of the 
summons or a recital of such notification does 
not appear on the certificate or affidavit of 
service of process as required by this section, no 
deseuat may be taken against such corpora- 
tion’G.. 
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[| 70,100] United States v. Eastman Kodak Co. 


In the United States District Court for the Western District of New York. Civil 
Action No, 6450. August 15, 1961. 


Case No. 1213 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Compliance with Consent Decree 
—Specific Relief—Divestiture—A prior consent decree against a manufacturer and 
processor of color film was complied with where the firm showed that purchasers of 
each kind of its still color film now have an option, actual and practical in fact, to have 
the film processed by other firms and that these firms process a substantial volume of 
such film. By so complying with the decree, the firm avoided a divestiture of some of 
its color film processing facilities. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8824.461. 


Department of Justice Enforcement and Procedure—Compliance with Consent Decree 
—Specific Relief—Fair Trade Contracts—Patents—Tying Arrangements.—A manufac- 
turer and processor of color film has complied with provisions of a prior consent decree 
dealing with cancellation of fair trade contracts, patent infringement suits, acquisition of 
patent rights, public announcement of the availability of its film without a processing 
charge included, and notice to processors of the availability of film, licenses, manuals, 
technical assistance, print materials and chemicals. By so complying, the firm was 
relieved of any further obligations under these provisions. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8814. 


Department of Justice Enforcement and Procedure—Compliance with Consent Decree 
—Specific Relief—Tying Arrangements—Patents—Sales and Licenses.—As of the date 
of the instant order, a manufacturer and processor of color film had complied with pro- 
visions of a prior consent decree dealing with making separate charges for the sale and 
processing of color film, granting patent licenses, depriving itself of the power to grant 
licenses by disposal of patents, furnishing manuals, information, technical assistance and 
specifications for machines and equipment, visitation of its processing plants, sale of 
specific film and the sale of processing chemicals, mixed chemicals and color print 
materials. However, the firm was not relieved of complying with any continuing obligations 
under these provisions of the original decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8814. 


For the plaintiff: Harry M. Burgess, Charles F. B. McAleer and Robert J. Ludwig, 
Department of Justice, Washington, D. C. 


For the defendant: Nixon, Hargrave, Devans & Dey, Rochester, N. Y., James R. 
Withrow, Jr., of Donovan, Leisure, Newton & Irvine, New York, N. Y. 


See prior consent decree at 1954 Trade Cases {] 67,920. 


Henperson, J. [In full text]: Now There- 
fore, this Court hereby makes its Findings 
of Fact and enters its Order as follows: 

Findings of Fact 
Ts 


Under date of December 21, 1954, this 
Court entered a Final Judgment in this 
action upon consent of the plaintiff and 
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defendant and without trial or adjudication 
of any issue of fact or law herein and 
without admission in respect to any issue. 


Pursuant to the provisions of said Final 
Judgment this Court retains and has juris- 
diction of the subject matter hereof and of 
the parties hereto. Wherever used herein, 
words and phrases shall have the same 
meaning and effect as in said Final Judgment. 
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II. 


Said Final Judgment provides in Section 
XII(A) thereof, as follows: 


“Seven years from the effective date 
of this Final Judgment Eastman shall 
divest itself, under a Court-approved 
plan, of so much of its facilities as may 
be in excess of 50% of the then domestic 
capacity for processing Eastman. still 
color film of each type actually pro- 
duced by Eastman. Notwithstanding the 
foregoing, no divestiture shall be required 
if Eastman subsequent to six years from 
said effective date shows to the satis- 
faction of the Court that purchasers of 
each kind of Eastman still color film 
have an option, actual and practical in 
fact, including reasonable availability in 
the general area in which the purchasers 
are located, to have the processing of 
such Eastman still color film performed 
by processors other than Eastman, and 
that such other processors then process a 
substantial volume of such film. If East- 
man at that time, or thereafter on motion 
by the Plaintiff, is unable to show the 
existence of such an actual and practical 
option with respect to the processing of 
any kind of Eastman still color film of 
any type, and is unable to show that such 
processors process a substantial volume 
of its color film, then Eastman shall not 
be required to divest itself of any facili- 
ties for processing such kind of Eastman 
film so long as Eastman is able to show 
to the satisfaction of the Court that such 
kind of Eastman film does not represent 
a substantial percentage of the total East- 
man still color film of the same type;” 


III. 


It appears to the satisfaction of this 
Court that 


(A) Purchasers of each kind of Eastman 
still color film have an option, actual and 
practical in fact, including reasonable avail- 
ability in the general area in which the 
purchasers are located, to have the proces- 
sing of such Eastman still color film per- 
hibeaee by processors other than Eastman, 
an 


(B) Such other processors now process a 
substantial volume of such film. 


IV. 
It appears to the satisfaction of this 
Court that the following Sections of said 


Final Judgment have been fully satisfied 
by Eastman: 


q{ 70,160 


(A) Section IV(A), dealing with the 
cancellation of provisions of fair trade con- 
tracts applicable to color film; 

(B) Section VI(C)(1), dealing with patent 
infringement suits; 

(C) Section VI(C)(3), dealing with ac- 
quisition of patent rights; and 

(D) Section XIII, dealing with the public 
announcement of the availability of East- 
man color film only without a processing 
charge included and the notification of photo- 
finishers and processors of the availability of 
such film and of licenses, manuals, technical 
assistance, print materials and chemicals. 

S Vf 

It appears to the satisfaction of this Court 
that the following Sections of said Final 
Judgment have been fully satisfied by East- 
man up to the date of these Findings 
of Fact: 

(A) Sections V(B) and (C), dealing 
with making separate charges for the sale 
of color film and for the processing thereof; 

(B) Section VI(A), dealing with granting 
patent licenses; 

(C) Section VI(C)(2), dealing with de- 
priving itself of the power to grant licenses 
by disposal of patents; 

(D). Sections VII(A) and (B), dealing 
with the furnishing of manuals and Section 
VII(C), dealing with the disposition of 
information; 

(E) Section VIII(A), dealing with the 
furnishing of technical assistance; 

(F) Section VIII(B), dealing with visita- 
tion of Eastman processing plants; 

(G) Section IX, dealing with the furnish- 
ing of plans and specifications for machines 
and equipment; 

(H) Section X, dealing with the sale of 
Ektachrome film; and 

(I) Section XI, dealing with the sale of 
processing chemicals, mixed chemicals and 
color print materials. 


VI. 


Based upon (1) the statement and af- 
fidavit on behalf of the defendant, and its 
offer of evidence in support thereof, and 
(2) the affidavit on behalf of the plaintiff 
and its statement that it, as of the date of 
said affidavit, and after due investigation, 
(a) believes that Eastman has done or per- 
formed all of the affirmative acts required 
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of it by the sections of the Final Judgment 
listed in paragraphs IV and V above and 
(b) has no information or reason to be- 
lieve that Eastman has done any of the 
acts enjoined or prohibited by said Final 
Judgment, it further appears to the satis- 
faction of this Court, that Eastman has, as 
of the date of these Findings of Fact and 
Order, performed the affirmative acts re- 
quired of it by the Sections of the Final 
Judgment listed in paragraphs IV and V 
above, and has not done any of the acts 
prohibited by said Final Judgment. 


Order 
It is hereby ordered, adjudged and decreed: 


1. The requirements specified by Section 
XII(A) of the Final Judgment of De- 
cember 21, 1954 have been fully satisfied, 
and Eastman is hereby relieved of any 
obligation which might be imposed upon 
it by said Section XII(A) to divest itself 
of any processing facilities. 


2. Eastman has fully satisfied the require- 
ments imposed upon it by Sections IV(A), 
VI(C)(1), VI(C)(3) and XIII of said Final 


Judgment of December 21, 1954, and is 
hereby relieved of any further obligations 
under said Sections. 


3. As of the date of this Order, Eastman 
has satisfied the requirements imposed upon 
it by Sections V(B), V(C), V(A), VI(C) 
Q)e VaETCA) eS Vall GB) at VlGG) av LD CAS); 
VITI(B), TX, .X, and XI of <said Final 
Judgment of December 21, 1954; provided 
that nothing herein contained shall relieve 
Eastman of any obligations under said 
Sections to the extent that such obligations 
continue pursuant to the terms thereof after 
the date of this Order. 


4. The omission in this Findings of Fact 
and Order of specific reference to any Sec- 
tion, paragraph, sentence or provision of 
said Final Judgment of December 21, 1954 
shall not imply any failure on the part of 
the defendant, Eastman Kodak Company, 
to comply therewith as of the date of this 
Order, and nothing in this Order shall be 
construed to relieve Eastman Kodak Com- 
pany from any obligations imposed upon 
it by said Final Judgment except to the 
extent that it is specifically relieved there- 
from by the foregoing terms of this Order. 


[7 70,101] Samuel A. Mannis, an individual trading as Samuel A. Mannis and Com- 


pany v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. 


August 28, 1961. 


No 16,870. Dated 


Petition for Review of an Order of the Federal Trade Commission. 


Fur Products Labeling Act 
Fur Products—False Invoicing—Conflicting Findings of Trial Examiner and Com- 
missioner.—A finding by the Commission that the petitioner had issued false invoices for 
his furs was held to be supported by substantial evidence, even though the trial examiner 
had come to a different conclusion. The examiner’s determination was not entitled to 
great weight because the evidence was of a documentary nature and, in considering it, 
he had drawn an erroneous distinction between temporary and permanent invoices. 


See Labeling, Vol. 2, § 8114.47; FTC Enforcement and Procedure, Vol. 3, ] 9645.59. 

Fur Products—False Advertising—Second Hand Furs—Size of Inventory—‘“Bonded 
Appraisals”.—Evidence was held to be sufficient to support the Commission’s findings 
that the petitioner had falsely advertised his furs by (1) offering second hand furs for sale 
without identifying them as such, (2) advertising that he had “thousands of furs to choose 
from” when his inventory indicated less than 2,000 on hand, and (3) offering “bonded 
appraisals” when they were not given by qualified and disinterested appraisers. 

See Labeling, Vol. 2, § 8114.47, 8114.67, 8119.60, 8124.50, 8124.503, 8124.751, 8133.23], 
8133.67, 8133.70, 8133.751, 8133.77, 8145.701, 8173.70. 

For the petitioner: Jerome Weber and Benjamin Held (by Benjamin Held) of 
Los Angeles, Cal. 

For the respondent: James M. Henderson, General Counsel, Alan B. Hobbes, Assist- 
ant General Counsel and Miles J. Brown, Attorney, Federal Trade Commission, of 
Washington, D. C. 
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Affirming FTC cease and desist order in Dkt. 7062. 
Before BARNES, JERTBERG and Merritt, Circuit Judges. 


Barnes, Circuit Judge: This case arises 
as a petition to review an order of the 
Federal Trade Commission (15 U. S. C. 
§45(c)) requiring petitioner to cease and 
desist from certain violations of the Fur 
Products Labeling Act (15 U. S. C. § 69). 
This court has jurisdiction under 15 U.S.C. 
§§ 45(c) and (d). 


Petitioner’s business, located in Holly- 
wood, California, consists of the retail sell- 
ing of fur garments. An investigation of 
petitioner’s business by the FTC revealed 
that petitioner had in many ways violated 
the Fur Products Labeling Act. An initial 
decision in the case was rendered by a 
hearing examiner and an appeal to the 
Commission was taken by both sides. The 
Commission issued an extensive cease and 
desist order proscribing the numerous vio- 
lations which petitioner had committed. On 
this appeal petitioner attacks only a small 
segment of the order. No useful purpose 
can be served by including a resumé of the 
entire order. 


1. Did petitioner issue false invoices in 
violation of the Act? 


Respondent’s counsel put in evidence a 
number of invoices which do not conform 
to the requirements established by 15 
U. S. C. $69c(b). At least one of the 
violations alleged was quite far-fetched 
(muskrat was inadvertently spelled “must- 
rak’’). Other asserted violations are hyper- 
technical (e.g., “Natural Breath of Spring 
Stole” does not, in the Commission’s eyes, 
indicate that the animal producing the fur 
is a mink), Many of the more substantial 
violations relate to “temporary invoices.” 
As to these, it was not clear whether they 
had ever been “replaced” by regular in- 
voices containing the required information. 
The trial examiner, considering the nature 
of the defects and their number in com- 
parison with the amount of business done 
by petitioner, determined that there was 
no “substantial proof of false invoicing.” 
(Record, p. 29.) 


The Commission did not agree with the 
trial examiner. It held that a defective in- 
voice, whether “temporary” or “permanent,” 
still violated the Act. The Commission 
found that the invoices presented in sup- 
port of the false invoicing charge were, in 
fact, defective and did, therefore violate 
the Act. The Commission agreed that some 
of the violations were technical, but held 
that such violations still constitute false 
invoicing within the meaning of the Act. 


It cannot be said that the Commission’s 
decision is unsupported by substantial evi- 
dence. There are a number of invoices in 
evidence; it is undisputed they do not come 
up to the standard set by the Act. Peti- 
tioner urges, however, that this court cannot 
find substantial evidence in support of the 
Commission’s ruling in view of the Hearing 
Commissioner’s contrary determination (Unt- 
versal Camera Corporation v. N. L. R. B., 
340 U. S. 474, 496). Petitioner’s position 
in Our opinion strains the language of the 
Universal Camera case beyond its limits. 
Furthermore, the Hearing Commissioner’s 
initial determination, under the facts of this 
case, is not entitled to particularly great 
weight on the “invoice issue’ now before 
us. Here the evidence (viz. the invoices) 
is of a documentary nature. It was before 
the Commission in precisely the same way 
it was before the trial examiner. Much of 
that evidence was disregarded by the trial 
examiner because of what the Commis- 
sion found to be a mistake of law with 
respect to the legal nature of “temporary” 
invoices. While petitioner’s discussion of 
the invoices continues to categorize them 
as “permanent” or “temporary,” petitioner 
does not attempt to counter the Commis- 
sion’s assertion that there is no legal dif- 
ference between the two kinds of documents. 
We are required to read §2(f), 65 Stat. 
175, “hospitably” with a view to protecting 
retail purchasers against improper invoic- 
ing. For purposes of this appeal then, we 
assume that the Commission’s position is 
correct. (F. T. C. v. Mandel Brothers [1959 
eee Cases { 69,342], 1959, 359 UL S., 
385.) 


——— 


1Petitioner failed to present argument (5 
C. J. S. 334) and authority (Gilbert v. United 
States, 9 Cir., 1961, — F. 24 —, No. 17034, 
decided March 30, 1961; see slip opinion pp. 7-8) 
to the contrary. If the matter must be decided 
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upon its merits, it would still seem that the 
construction rendered by the Commission is cor- 
rect, under the interpretation placed upon the 
language in the Mandel case. 
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In short, there is substantial evidence to 
support the Commission’s decision. Any 
doubt created by the fact that the hearing 
examiner arrived at a different conclusion 
is dissipated by the error of law (drawing 
a distinction between temporary and per- 
manent invoices) which infected the hearing 
examiner’s consideration of the evidence. 


2. Did petitioner advertise second-hand 
furs without identifying them as such? (15 
U. S. C. §69c(a)(2).) 


In the July 14, 1957, issue of the Los 
Angeles Times newspaper petitioner adver- 
tised “Mink stoles, scarfs—$99 and up” and 
listed “Ranch Mink Coats” at “$598.” No 
reference to “second hand or used” fur 
appears. A Commission investigator took 
the advertisement to petitioner’s place of 
business and asked of the manager (A. A. 
Weiss) to see one of the “Ranch Mink 
Coats.” The one produced was a used 
garment. The investigator, testifying from 
notes, claimed that Weiss told him there 
were no new $598 Ranch Mink Coats in 
stock. Weiss, testifying from memory, de- 
nied this. The examiner believed the Com- 
mission investigator. 


Petitioner urges that in view of the con- 
flict of testimony this single incident is 
inadequate evidence to support the issuance 
of a cease and desist order. The Commis- 
sion, of course, had the right to assess the 
credibility of witnesses and to make a 
decision upon the evidence so evaluated. 
While the evidence is not overwhelming, it 
is sufficient to establish that there was a 
violation of the Act. There is, further, cor- 
roborative evidence. Though petitioner ad- 
vertised mink pieces for $99, he could 
produce no proof of any sale of a new 
mink piece made at that price. 

We do not find the evidence supporting 
the Commission’s decision on this issue to 
be insubstantial. If the investigator’s testi- 
mony is believed, it clearly appears that 
petitioner’s advertisement did “not show 
that the fur . . . [was] used fur... or 
contained used fur . . . when such [was] 
the fact.” (15, U. S. C. § 69c(a) (2).) 

3. Did petitioner violate 15 U.S. C. § 69c 
(a)(5) by advertising he had “thousands 
of furs to choose from,” thus constituting 
“a[ny] form of misrepresentation or de- 
ception”? 

While petitioner was advertising that he 
had “thousands of furs to choose from,” 
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his inventory in one instance did not exceed 
1,541 furs and at another time did not ex- 
ceed 1,263. The trial examiner viewed this 
aspect of the case with indulgence. Peti- 
tioner’s inventory necessarily varied from 
time to time. The advertising was, in the 
examiner’s eyes, mere puffing. The Com- 
mission was more strict. Any number of 
furs less than 2,000 cannot be described 
as “thousands”; the advertising thus vio- 
lated the terms of the statute. 


Petitioner contends that no violation of 
15 U. S. C. § 69c(a)(5) is established unless 
the Commission proves that “the advertis- 
ing ... has the capacity to mislead the 
public into buying [the] product in the 
belief that it is acquiring one essentially 
different.” (Brief, p. 29.) But we think that 
petitioner’s advertising has this capacity. 
We agree with respondent in its assertion 
that petitioner’s advertising is designed “to 
convey the idea that a myriad of items are 
waiting to be moved from stock at reduced 
prices [and] to give the impression of a 
distress sale of all manner of desirable 
goods and thus the opportunity for making 
a better selection.” 


The purpose of the Act is the protection 
of consumers against false advertising. 
(F. T. C. v. Mandel Brothers, supra, at 388.) 
It places an affirmative burden on a fur 
seller to state the truth respecting his 
furs offered for sale. We think that the 
Commission’s interpretation of the law is 
a valid way of attaining this objective; 
even though it is not a way this court or 
its individual members might have selected 
had they been the one charged with initi- 
ating this action. 


4. Did petitioner’s offer of “bonded ap- 
praisals” constitute false advertising? 


As part of his advertising, petitioner fre- 
quently included the offer of “written bonded 
appraisals with all furs.” The hearing ex- 
aminer found that the appraisals given were 
not bona fide and that the advertising offer- 
ing them had the capacity to deceive the 
customer. Accordingly the cease and desist 
order prohibits petitioner from placing ad- 
vertisements which use the term “written 
bonded appraisals” (or similar language), 
unless the appraisals rendered are given by 
qualified and disinterested appraisers. We 
note that the order relates to advertisements 
only; it does not prohibit any appraisals. 
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There is no evidence (petitioner asserts) 
that any appraisal could have induced a 
purchase, for admittedly the appraisals were 
not given until after the purchase had been 
made. (Record, p. 40.) This contention 
overlooks the fact that salesmen frequently 
intimated, or openly stated, what the ap- 
praised value would be. Robert Schnebly, 
when purchasing a fur for his wife, asked 
what the appraised value would be and he 
was told that the fur would be appraised at 
$1,490 (a figure greatly in excess of the 
purchase price of $995). (Record, pp. 146, 
Z03.) The purpose of such representations 
could well only have been to induce a sale. 
In an attempt to discredit this evidence, 
petitioner describes Schnebly’s testimony as 
being garbled, and therefore entitled to no 
weight. We agree that Schnebly’s testi- 
mony is not perfectly lucid in every re- 
spect, but it is clear and unequivocal on 
the point relevant here. Petitioner also as- 
serts that Schnebly, rather than seeking to 
rescind the transaction, affirmatively desires 
to complete it. We find no evidence on this 
point except the witness’s statement that he 
believes the sale to have been completed 
“legally speaking’ (Record, p. 148). This 
indicates at most that Schnebly feels he can- 
not now back out of the transaction. There 
is no indication what Schnebly would do if 
he thought he had a “free choice” in the 
matter. 


There is also evidence that customers 
were told what a fur “was worth” (Record, 
p. 107) and how much a fur could be in- 
sured for (Record, p. 141). As used by 
petitioner, then, the advertisements of free 
appraisals did have the capacity to induce 
purchases. 


The facts in the record support the con- 
clusion that the appraisals were promotional 
devices rather than bona fide estimates of 
the value of the merchandise. Petitioner 


appraised the furs at the top of their retail 
value—“at the highest figure he and his 
sales manager thought they could be sold’ 
for,’ anywhere. (Record, p. 40.) This ap- 
praisal figure almost always exceeded the 
actual price for which petitioner sold the 
goods. These facts must be considered in 
light of petitioner’s well-advertised claims 
that he sold his goods below cost (Ex. 
C X, 4, 5, 103, 104, 105 and 107), and particu- 
larly the fact that customers were informed 
of appraisal values before purchases. From 
such facts it is reasonable for a trier of fact 
to infer that the appraisals were made to 
promote sales, rather than to reach a proper 
evaluation for insurance purposes. 


Finally petitioner contends that paragraph 
2E of the Commission’s order (Record, 
p. 46) should be altered by striking the 
words “having no pecuniary or other inter- 
est in such fur products.” This would permit 
petitioner to continue to advertise “written 
bonded appraisals” and to continue to ren- 
der the appraisals himself. The order, if so 
revised, would simply require that petition- 
er’s appraisals be bona fide and authentic. 


The Commission need not trust petitioner 
to reform his past practices. The Commission 
has, instead, commanded that when petitioner 
advertises an offer of written appraisals, he 
shall provide appraisals by qualified and 
disinterested appraisers. This remedy, we 
think, is an appropriate one, bearing a rea- 
sonable relationship to the unlawful adver- 
tising practices found. The remedy selected 
is one which the Commission, in its “wide 
discretion,” was entitled to choose. (Siegel 
Co. v. Trade Comm’n [1946-1947 TrapE Cases 
57,451], 1946, 327 U. S. 608, 611; F. T. C. 
v. Mandel Brothers, supra, at 392-393.) 


In our opinion, none of the points raised 
by petitioner are meritorious. We therefore 
affirm the order, and require petitioner to 


obey it (15 U. S. C. §45(c)). 


[70,102] The Plymouth Building Cigar Center, a proprietorship, and Minnesota 
Candy & Tobacco Distributors Association, Inc., a Minnesota Corporation v. The Dayton 


Co., a Minnesota Corporation. 


In the Minnesota District Court for the Fourth Judicial District, Count 


File No. 567564. Dated August 31, 1961. 


y of Hennepin. 


Minnesota Unfair Cigarette Sales Act 


Sales Below Cost—Defenses—Meeting Competition—Legal Prices—Burden of Proof 
—When a retailer, who is allegedly selling cigarettes in violation of the Minnesota Una 
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Cigarette Sales Act, sets up the defense of meeting the price of a competitor who is 
selling cigarettes at cost, the burden is on the plaintiff to establish that the competitor’s 
price is below cost. In the instant case the plaintiff did not establish the actual cost to the 
competing retailer, nor provide the court with a cost survey within the same trading area 
from which the competitor’s cost could be determined, and therefore failed to show that 
the material allegations in his complaint were probably well founded so as to warrant a 


temporary injunction. 


See Sales Below Cost, Vol. 2, § 6791.25. 


For the plaintiffs: Joseph Robbie, by Jerome F., Fitzgerald and Richard Siegel, 


Minneapohis, Minnesota. 


For the defendants: Faegre & Benson, by Loring M. Staples, Minneapolis, Minnesota, 


Memorandum 


Tatiakson, J. [In full text]: In this mat- 
ter the complaint alleges that defendant has 
violated the provisions of the Minnesota 
Unfair Cigarette Sales Act (Extra Session 
Laws 1961, Ch. 35) in that it has offered to 
sell and did sell cigarettes below the legal 
price as defined in said Act. It is further 
alleged that plaintiff’s business has been in- 
jured and will continue to be injured in the 
future unless defendants are enjoined from 
violating the Act and that, unless the de- 
fendant is enjoined, plaintiff will suffer 
great and irreparable damage. Defendant’s 
answer sets forth several defenses. Among 
them is that (1) defendant specifically denies 
having violated the statute, (2) the com- 
plaint fails to state a cause of action, and 
(3) the defendant was merely, in good faith, 
meeting the price of competitors in accord- 
ance with the provisions of Sec. 8, Subd, 1, 
of the aforesaid Act. On July 31, 1961, an 
order of this Court issued prohibiting de- 
fendant from selling or advertising for sale 
cigarettes below the legal cost as defined in 
the Act until determination of the Order to 
Show Cause or until further order of the 


Court. 


On the 11th day of August, 1961, defend- 
ant appeared before this Court to show 
cause why a temporary injunction should 
not issue. Counsel for both sides were pres- 
ent and were heard by the Court. 


The Minnesota Unfair Cigarette Sales 
Act, Sec. 4, Subd. 1, reads, in part, as follows: 


It shall be unlawful for any . . . retailer 
to offer to sell, or sell, at... retail, ciga- 
rettes at less than cost to such... re- 
tailer, ... as defined in sections 325.64 to 
325.76. Any ... retailer who violates the 
provisions of this section shall be guilty 
of a misdemeanor. 
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Section II of the Act reads: 


The State Department of Business De- 
velopment, or any person or persons in- 
jured by any violation, or who would 
suffer injury from any threatened viola- 
tion of Sections 325.64 to 325.76, may 
maintain an action to enjoin such actual 
or threatened violence and proof of actual 
damages need not be alleged or proved in 
cases of threatened violation. 


[Defense of Meeting Competition] 


It is apparent, therefore, from a reading 
of the above cited sections, that an injured 
person, or one who would suffer injury 
from a threatened violation, is permitted to 
seek relief such as is requested by the plain- 
tiff in the case now before this Court. How- 
ever, a violation or threatened violation 
must be shown. Section 8 of the Act quali- 
fies the conduct which would constitute a 
violation of the Act: 


Any retailer may offer to sell or sell 
cigarettes at a price made in good faith 
to meet the price of a competitor who is 
selling at the cost to the said competing 
retailer as defined in Sections 325.64 to 


325.76. 


It is obvious that defendant has neither 
violated nor threatened to violate the Act 
if its conduct of meeting competition has 
not been in violation of the last cited sec- 
tion. To determine whether such a viola- 
tion has taken place or is threatened, it is 
essential to ascertain the cost of cigarettes 
to the competitor of Dayton’s whose price 
on cigarettes defendant cut its price in order 
to meet. The burden of proving that the 
competitor’s price is below the cost to said 
competing retailer is upon the plaintiff 
herein. Freick v. Hinkly, 122 M. 24, 141 
N. W. 1096 (1913) ; Dun. Dig. s § 4502c. An 
analysis of the pleadings, affidavits, counter- 


q 70,102 


78,422 


Court Decisions 


Number 1—142 
9-29-61 


Plymouth Building Cigar Center v. Dayton Co. 


affidavits, briefs and oral arguments reveals 
that the plaintiff has not presented sufficient 
facts which would justify this Court in 
granting a temporary injunction. A tem- 
porary injunction should not be granted 
where there is reasonable doubt as to the 
facts upon which a motion therefor exists. 
Red Owl Stores v. Amalgamated Meat Cut- 
ters and Butcher Workmen of North America, 
Local Union No. 114 (A. F. L.) [1953 TRADE 
Cases J 67,430], 109 F. Supp. 629, appeal 
dismissed 205 F. 2d 959 (1953); Seward v. 
Scrieber, 240 M. 489, 62 N. W. 2d 48 (1953). 
It is upon this ground that the Court rests 
its decision that the temporary injunction 
sought shall be denied. 


It has not been established from whom 
the competing retailers purchased the ciga- 
rettes which they offered for sale. The cost 
of cigarettes to such competing retailers has 
not been established. Similarly, the cost of 
cigarettes to the defendant herein has not 
been established. The only evidence on cost 
to the Dayton Company is found in Para- 
graph III of the complaint where it is al- 
leged, “from information and belief”, that 
the legal minimum wholesale price of ciga- 
rettes is from $2.46 to $2.57, depending 
upon the type of cigarettes sold. Similarly, 
and then only by inference, the aforesaid 
prices are all that are shown as regards the 
cost to competing retailers. Facts stated 
from information and belief will not sup- 
port an injunction. Armstrong v. Sanford, 
7 M. 49 (Gil. 34) (1862). The facts upon 
which the party seeking relief relies must 
clearly and positively be alleged and shown 
in order that a court will be justified in the 
utilization of the strong arm of equity. 
Warsop v. Hastings, 22 M. 437 (1876). It 
does not suffice that the existence of the 
necessary facts may be inferred from the 
averments. Ibid.; Tiedt v. Argyle, 129 M. 
259, 152 N. W. 412 (1915). 


[Burden of Proof] 


Plaintiff has the burden of showing the 
actual cost to the competing retailer. In 
the absence of such proof (it being absent 
here), a method is provided by statute by 
which said competing retailer’s cost may 
competently be established. Section 8, Subd. 
2, Provides, in part: 


In the absence of proof of the actual 
cost to a competing retailer . . . such cost 
shall be the lowest cost to... retailers 

. within the same trading area as de- 
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termined by a cost survey made pursuant to 
section 325.72, Sub. 2, (Emphasis added.) 


The section to which reference is made 
requires that such a “cost survey”, in order 
that it be competent evidence in any action 
or proceeding under the Act, be made in 
accordance with “recognized statistical and 
cost accounting practices.” There is here 
no showing that such a survey has been 
made or is intended to be made. Where the 
primary allegations of the complaint seem 
wholly unsupported by the proof, and the 
pleadings, affidavits and arguments fail to 
show that the material allegations are prob- 
ably well feunded in point of fact and can 
probably be established on a final hearing 
of the case (such failure is here present), 
the courts’ disinclination to grant temporary 
injunctive relief is justifiable. Foley v. Guar- 
antee Trust & Safe-Deposit Co., 74 Fed. 759 
(8th Cir. 1896), affirming Federal District 
Court of Minnesota unreported case. 


The plaintiff cites Safeway Stores v. Okla- 
homa Retail Groc. Assn. [1959 TRapE CASES 
1 69,386], 360 U. S. 334 (1959), as being dis- 
positive of the case now before this Court. 
The Safeway case is, however, distinguish- 
able. In that case there had been a specific 
finding that Safeway, in meeting the prices 
of competitors, was meeting prices it “knew 
or had reason to know” were illegal as 
being less than the cost of the goods to the 
competing retailer. In the instant case the 
court does not find this to be the fact. Here, 
there is no showing that the Dayton Com- 
pany acted other than in good faith. In 
Clark v. Wolkoff, 250 M. 504, 85 N. W. 2d 
401, 403 (1957), where the plaintiff took the 
same position as is taken by the plaintiff in 
the instant case, namely, that the defendant 
must establish the absolute legality of his 
competitors prices at his peril, the Supreme 
Court of Minnesota cited with approval the 
following language of the high court of New 
Hampshire: 


One of the exceptions to the act is “where 
the price of merchandise is made in good 
faith to meet legal competition.” . . . 
this required the retailer to examine his 
competitor’s books to ascertain whether 
the competition was legal, it would be of 
doubtful validity. 


McIntire v. Brofsky [1948-1949 Trape CAsEs 
1 62,266], 95 N. H. 174, 177, 59 A. 2d 471, 
sae (1948). Continuing, the Minnesota court 
said: 


We are of the opinion that such an inter- 
pretation is the practical and correct one. 
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If a merchant in good faith sets the price 
of an article on the basis of a competi- 
tor’s price, which he in good faith believes 
to be a legal one, there is no violation. 


It is not for this court to go contrary to the 


express language of the Supreme Court of 


Minnesota. It might be added, in passing, 
that even if this court were not guided by 
the Wolkoff decision it would, of its own 
accord, be compelled to look with some dis- 
favor upon the constitutionality of a provi- 
sion which would hold the defendant herein, 
or any similarly situated defendant, to the 
absolute requirement of ascertaining the le- 
gality of a competitor’s prices without the 
opportunity of showing his good faith. The 
impracticality of such a requirement is ap- 
parent. See Commonwealth v. Zasloff [1940- 
1943 Trape Cases { 56,034], 338 Pa. 457, 465, 
13 A. 2d 67, 71 (1940). 


[Constitutionality] 


In view of the decision of this Court 
being based upon other grounds as afore- 
said, it is not necessary to pursue further the 
validity of the legislation here in issue. 
Nevertheless, it seems worth noting that 
“freedom of contract” is a right reserved to 
the people by the Federal Constitution and 
is a right so basis [sic] that even a state can- 
not unduly violate it under sanction of direct 
legislation. West Coast Hotel Co. v. Parrish, 
300 U. S. 379 (1937). True, it is not a free- 
dom absolute. 11 Am. Jur. Constitutional 


Law s 341. It is subject to reasonable legis- 
lative regulation in the interest of public 
health, safety and morals. It is true also 
that this freedom has been struggled with 
by legislative and judicial bodies in efforts 
to protect against possible economic evils of 
unbridled, irrational competition to such an 
extent that presently “freedom of contract” 
does not mean all that the term appears to 
imply. Nevertheless, restraints upon this free- 
dom can be justified only by exceptional 
circumstances, and must not be arbitrary or 
unreasonable. See McElhone v. Geror [1940- 
1943 TrapvE Cases {[ 56,042], 207 M. 580, 292 
N. W. 414 (1940); State v. Fairmont Cream- 
ery Co., 162, 146, 202 N. W. 714 (1925). 


The legislation here before the Court has 
not been ruled upon on grounds constitu- 
tional in nature. If the court should later 
be called upon to make such a ruling, the 
Attorney General of the State of Minnesota, 
to whom notice has already been given of 
the pending litigation, will be given an op- 
portunity to intervene. 

For the foregoing reasons the restraining 
order issued by the Court on the 3lst day 
of July, 1961, should be vacated and the 
temporary injunction sought herein should 
be denied, pending final judgment of this 
Court after a trial on the merits or until 
further order of the Court. 


Let this memorandum be attached to and 
be a part of the order. 


{| 70,103] H. LeRoy Gammon y. Federated Milk Producers Association, Inc. 
In the Utah Supreme Court. On Rehearing. No. 9213. Filed August 23, 1961. 


Utah Antitrust Law 


Combinations and Conspiracies — Exemptions — Agricultural Cooperatives — Conflict 
with Constitutional Antitrust Provision.—In denying a rehearing on its former decision 
(1961 Trapve Cases { 69,981) which included a holding that an agreement between a milk 
cooperative and its members to fix minimum prices violated the antitrust provision of 
the state constitution, the Utah Supreme Court emphasized that while the provision did 
apply to antitrust violations committed by such cooperatives, it did not prohibit the exist- 
ence of cooperatives or the carrying out of their legitimate objectives. 


See Basic Rules, Vol. 1, § 888.47, 935.47; Refusal to Deal, Vol. 1, 2570.47; Price 
Fixing, Vol. 1, 1 4840.47; Private Enforcement and Procedure, Vol. 2, {| 9372.47. 


For the plaintiff-appellant: Bridwell & Reynolds & Cuthbert, Salt Lake City, Utah. 

For the defendant-respondent: Moffat, Iverson & Elggren, Salt Lake City, Utah. 

Amici Curiae: Ray, Quinney, & Nebeker & Albert R. Bowen; Edward W. Clyde; 
Frank J. Allen; Warwick C. Lamoreau, all of Salt Lake City, Utah, and Harris & Harris, 
Logen, Utah. 

Denying petition for rehearing in 1961 Trade Cases {| 69,981. 
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Per CurtaM: [Jn full text]: It is the 
opinion of the Court that the Petition for 
Rehearing should be denied but these com- 
ments appear to be in order: it appears 
that counsel, particularly amici curiae, are 
unduly apprehensive about the effect of the 
decision heretofore rendered, 11 Utah 2d 
421, 360 P. 2d 1018 [1961 Trane Cases 
{ 69,981], forgetting that it decides only the 
case before us.. 


In regard to the contention that the effect 
of this decision would be to destroy all 
cooperatives and efforts to carry on busi- 
ness en group, this is to be said: it would 
be unreasonable and unrealistic to suppose 
that the language of our State Constitu- 
tion that “any combination ... having for 
its object or effect the controlling of the 
price of any products ...is prohibited... .” 
was meant to be so applied as to prevent 
sellers of goods or property, even though 
acting in a group, from agreeing with 
buyers, or buyers similarly acting, from 
agreeing with sellers, upon a price at which 


Court Decisions 
People of the State of New York v, D’Amato 


Number 12—102 
12-12-61 


to transact business. The constitutional 
provision must be given an interpretation 
which is sensible and realistic in its applica- 
tion to the affairs of life. To achieve that 
result it is necessary to look to the back- 
ground which produced it and the purpose 
it sought to accomplish. The controlling 
or the setting of a price by persons acting 
in groups may be nothing other than ordi- 
nary bargaining to establish a price which 
is a normal function of a free market. It 
is obvious that in the economic climate 
under which our Constitution was framed 
there was no reason nor intent to prohibit 
such bargaining, so long as nothing was 
done to impede the free flow of commerce. 
The provision was designed to prevent per- 
sons or corporations from combining to- 
gether to fix prices for the purpose of 
eliminating or minimizing competition and thus 
removing the competitive aspects of the 
free enterprise system. That is the type 
of price-fixing the provision was aimed at 
and to which it should be applied. 


[J 70,104] The People of the State of New York v. Constantine D’Amato . 
In the New York Supreme Court, Appellate Division, First Department. No. 3225. 


Dated March 16, 1961. 


Appeal from a judgment of the Court of Special Sessions of the City of New York, 


entered April 8, 1960, convicting the defendant of the crime of failing to obey the command 
of a subpoena (Sec. 343, General Business Law). 


New York Antitrust (Donnelly) Law 


State Investigations—Failure to Obey Subpoena—Burden of Proof.—A person who 
is charged with failing to obey an investigative subpoena “without good cause” has the 
initial burden of coming forward and showing “good cause” for his failure to appear, but 
the overall burden of proving the entire case remains with the state. It was, therefore, 
erroneous for a trial court to hold, in effect, that a defendant had the overall burden of 


proving his innocence, namely, that he had “good cause” for not appearing. 
See State Enforcement and Procedure, Vol. 2, {[ 8920.34. 
For the respondent: Daniel M. Cohen of counsel, Paxton Blair and Irving Galt on the 


brief, Louis J. Lefkowitz, Attorney General, 


For the defendant-appellant: Abraham L. Shapiro of counsel, Joel H. Weinberg on 
the brief, Edwin Stephen Schweig and Julius November, attorneys. 


Reversing 1959 Trade Cases {] 69,579. 


[Investigative Subpoena] 


Eacer, Justice [Jn full text]: This is an 
appeal by defendant from a judgment of the 
Court of Special Sessions of the City of 
New York, convicting him of a misde- 
meanor in the failing to obey the command 
of a subpoena, in violation of provisions of 
Section 343 of the General Business Law, 
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and also from all preliminary and inter- 
mediate orders made and entered herein. 


Said Section 343 of the General Business 
Law authorizes investigations by the At- 
torney General with respect to any plan, 
scheme, agreement, practice or act appear- 
ing to be in violation of the statutory pro- 
visions against monopolies or agreements 
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in restraint of trade. See, further said Sec- 
tion 343, General Business Law. In con- 
nection with any such investigation, the 
Attorney General, his deputy, assistant or 
other officer designated by him, is em- 
powered to subpoena witnesses, to compel 
their attendance and to examine them under 
oath. There is the provision, then, that: 
“If a person subpoenaed to attend such in- 
quiry fails to obey the command of the 
subpoena without good cause, or if a person 
in attendance upon such inquiry shall with- 
out reasonable cause refuse to be sworn 
* * * he shall be guilty of a misdemeanor.” 


We have examined the defendant’s con- 
tentions with respect to alleged insufficiency 
of the information to charge him with vio- 
lation of the provisions of said Section and 
with respect to alleged lack of power of the 
Attorney General to appear before the grand 
jury and to institute and maintain this prose- 
cution; and we find no merit in them. 


[Burden of Proving Good Cause] 


Principally urged by the defendant is the 
point that, upon the whole case, the people 
failed to prove his guilt beyond a reasonable 
doubt. Incidentally, the defendant claims 
that his failure to respond to the subpoena 
was not “without good cause” and that, in 
any event, the People did not meet the 
burden which he says was upon them to 
show that his non-appearance was “without 
good cause”. 


The People, as an alleged prima facie 
case, merely established the due service 
of a proper subpoena and the failure of the 
defendant to appear in response to the 
command thereof, This subpoena required 
the defendant’s appearance on November 
18, 1959 at the New York State Building, 
80 Centre Street, New York, N. Y. to 
testify “in regard to matters relating to 
the practices of the prize fighting industry, 
Constantine D’Amato and others in unlaw- 
fully interfering with the free exercise of 
any activity in this State, or the free pur- 
suit in this State, of any lawful business, 
trade, or occupation * * *.” It is con- 
ceded that the subpoena was duly served 
upon the defendant on November 10, 1959, 
and that he did not in fact appear on the 
return day of the subpoena. 


[Evidence Showing Good Cause] 


The defendant, on a motion to dismiss 
at the end of the People’s case took the 
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position that he was not bound to show 
that he had “good cause” for not appearing, 
On denial of this motion, the defendant then 
called a number of witnesses. By their 
testimony it was developed that one Edwin 
Schweig was the attorney handling most of 
the defendant’s legal affairs and was fully 
conversant with the Floyd Patterson En- 
terprises, Ltd., which was being investi- 
gated. In November, 1959, however, Schweig 
was abroad in Dutch Guiana and not able 
to be present to represent the defendant 
on the stated return day of the subpoena. 
The process server, an attorney represent- 
ing the Attorney General, testified that, 
when he served the subpoena, a Mr. Novem- 
ber, another attorney representing the de- 
fendant, was present and said to the 
process server, “Mr. Schweig will not be 
back until later than the 18th.” The process 
server then said to Mr. November, “Never- 
theless, if you want a later date you’ll have 
to ask for it.” 


Following the service of the subpoena, 
Mr. Weinberg and Mr. November, at- 
torneys, who were also representing the de- 
fendant, were in touch with the office of the 
Attorney General seeking an adjournment 
pending Mr, Schweig’s return to this coun- 
try. On November 16, 1959, the defendant, 
having an engagement on November 18th 
to meet at Paterson, New Jersey, with a 
member of the New Jersey Boxing Com- 
mission, spoke with Mr. Weinberg and in- 
formed him of the engagement in New 
Jersey, stating that he “wanted to know 
what my status was so that I could either 
go to the Attorney General’s office or cancel 
the appointment” in New Jersey. Mr. Wein- 
berg then told the defendant “that a request 
was going to be made for an adjournment, 
and it would be all right.” On November 
17th Mr. Weinberg spoke with Mr. Galt, 
a Deputy Attorney General, advising him that 
Mr. Schweig would not be back until after 
the 19th, and asked for an adjournment. 
Mr. Galt replied that there had been enough 
delay and that there was no reason for a 
further delay, particularly since Schweig’s 
presence was not essential in the interests of 
his client. If representation were required, 
Mr. Galt suggested that one of the other 
attorneys representing the defendant could 
appear. Galt testified that he then advised 
the defendant’s attorney that, if he didn’t 
show the next day, it would not. be simply 
a contempt but a misdemeanor as well, and 
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suggested that. defendant’s attorney look 
both at the subpoena and said Section 343. 
Mr. Weinberg then communicated with 
Mr. Schweig in South America and there- 
after telephoned Mr. Galt. Galt insisted, 
however, that the defendant be produced at 
the designated time and place. Weinberg 
then advised Galt that he would call again 
later, but no further call was thereafter 
received at the office of the Attorney General. 


Finally, it appears that the defendant 
phoned his attorneys here at about 5 P. M. 
on November 17th, and was advised by 
Mr. Weinberg that it would be all right for 
him to keep the New Jersey appointment, 
and that is what the defendant did. At this 
time, however, the defendant’s attorneys 
had been informed by the Attorney Gen- 
eral’s office that the defendant would in fact 
be required to appear on the 18th at their 
office. 


The defendant’s position is that he relied 
upon the assurances and advice of his at- 
torney in keeping the New Jersey appoint- 
ment rather than appearing in answer to 
the subpoena on its return day. Under the 
circumstances, he insists that he had “good 
cause” for his non-appearance. Thus, he 
argues, his guilt was not established beyond 
a reasonable doubt. 


[Excuse for Non-Appearance] 


In providing generally that “good cause” 
shall excuse non-compliance with the com- 
mand of a subpoena served pursuant to 
Section 343, the Legislature obviously had 
reference to any ground generally regarded 
in law as a valid excuse for a witness’ non- 
appearance. Absent statutory provision 
therefor, we must look to the decisions to 
determine what is accepted as a valid 
excuse or “good cause” for the non-appear- 
ance of a duly subpoenaed witness. The 
question is to be considered in the light of 
the purposes of the subpoena process. One 
is to bear in mind that, as the means for 
the compelling the attendance of witnesses 
so that their testimony may be obtained in 
aid of the functions of the government, the 
subpoena is a very necessary process. See 
Matter of Barbara, 7 A. D. 2d 340, 343. The 
purposes of the subpoena process would be 
frustrated if a witness was allowed a meas- 
ure of discretion as:to whether or not he 
should obey the commands of a subpoena. 
“A subpoena has never been treated as an 
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invitation to a game of hare and hounds, in 
which the witness must testify only if 
cornered at the end of the chase. If that 
were the case, then, indeed, the great 
power of testimonial compulsion, so neces- 
sary to the effective functioning of courts 
and legislatures, would be a nullity. We 
have often reiterated the importance of this 
public duty, which every person within 
the jurisdiction of the Government is bound 
to perform when properly summoned.” 
United States v. Bryan, 339 U. S. 323, 331. 


‘It is not necessary that the court now 
enumerate varied instances which may be 
considered to constitute “good cause” for 
non-compliance with the command of a 
subpoena. It is sufficient to conclude, as we 
do, that mere mistake on the part of a 
witness as to the necessity of attending at 
the time and place specified, where not in- 
duced by statements or conduct of one in 
authority, would not necessarily excuse a 
willful default in appearance pursuant to the 
terms of a subpoena duly served. Mistake 
of fact or ignorance does not necessarily 
constitute justification for the willful non- 
performance of an act specifically required 
pursuant to the terms of every statute en- 
acted in the exercise of the police power. 
See People v. Werner, 174 N. Y. 132, 134; 
People v. Shapiro, 6 A, D. 2d 271, 275. Thus, 
“a person is not absolved of willful wrong- 
doing because he relied on his attorney’s 
advice.” Matter of M. Anonymous, 5 A. D. 
2d 790, 791; also Gardner v. People, 62 N. Y. 
299. And it has been many times held that 
mere reliance by a witness upon his at- 
torney’s assurance or advice is not good 
cause for failing to obey the mandate of a 
subpoena or court order. See People ex rel. 
Springs v. Reid, 139 App. Div. 551, 556; 
Goldberg v. Zimet, 180 N. Y. S. 273; Matter 
of Remy Sportswear, 16 Misc. 2d 407, 410. 
See also, Spohrer v. Cohen [1956 TRADE 
Cases § 68,552], 3 Misc. 2d 248. As a 
matter of policy, the responsibility as to 
whether or not a subpoena shall be obeyed 
must rest solely with the witness and those 
in authority. If the witness may evade 
his responsibility by assuming to take the 
unjustified advice or assurances of third 
persons, the effectiveness of a subpoena as 
an essential process would be destroyed. 


In view of the foregoing, it is clear that 
there was support in the evidence for a con- 
viction of the defendant. The question of 
his guilt, however, was for the trier of the 
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facts. Here, it appears that the trial court 
in arriving at a finding of guilt was in 
error with respect to the burden of proof, 
reversed and a new trial ordered. 


The defendant, on a motion to dismiss 
at the end of the People’s case and at the 
end of the entire case, made the specific 
point that the burden of proof was upon the 
People to establish not only the failure of 
defendant to respond to the subpoena which 
was served but also to show that the de- 
fendant did not have “good cause” for such 
failure. The trial court denied the motions, 
and at the close of the entire case expressly 
held that “a defendant must prove that he 
had good cause for not appearing * * *. 
Considering all the evidence, we conclude 
that the defendant has failed to establish 
that his reason for not obeying the sub- 
poena was a good reason, or that the cause 
presented by him was a good cause.” Such 
_a holding, in effect placing upon the de- 
fendant the over-all burden of establishing 
circumstances which would prove his in- 
nocence, was erroneous. 


[Exception as Proviso] 


The defendant argues that we have here 
a statute containing a true exception so that 
it is necessary for the People, in order to 
make out a prima facie case, to negate by 
pleading and proof the existence of “good 
cause” for the failure of the defendant to 
obey the command of the subpoena. On the 
other hand, the People argue that, whether 
or not we have in the statute here an ex- 
ception or what is commonly known as a 
proviso, the defendant had the necessity 
of going forward in the first instance with 
proof that he had “good cause” for his non- 
appearance. “The general rule is that in 
dealing with a statutory crime exceptions 
must be negatived by the prosecution and 
provisos utilized as a matter of defense. 
Attempts to apply this general rule and 
distinguish between exceptions and pro- 
visos have resulted in many technicalities 
and in much sublety. The two classes of 
provisions—exceptions and provisos—fre- 
quently come closely together and the rule 
of differentiation ought to be so applied 
as to comply with the requirements of com- 
mon sense and reasonable pleading.” People 
v. Devinny, 227 N. Y. 397, 401. Thus, it is 
the further general rule that where the 
circumstances constituting the alleged justi- 
fication or excuse for acts otherwise criminal 
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in nature are facts peculiarly and almost 
exclusively within the defendant’s firsthand 
knowledge, with the details not readily 
available to the People, he has the burden 
of going forward in the first instance with 
proof to establish the circumstances. 22 
C. J. S. “Criminal Law”, Sec. 571; People 
v. Bradford, 227 N. Y. 45; People v. Kibler, 
106 N. Y. 321, 324; Fleming v. People, 27 
N. Y. 329, 332; People v. Kollender, 169 
Misc. 995. 


[Overall Burden of Proof] 


The circumstances in a particular case 
constituting an alleged good cause for a 
defendant’s failure to respond to a subpoena 
duly served would generally be peculiarly 
within his knowledge. Generally he alone 
would be the one person who would know 
his reasons for not appearing on the return 
day. Thus, in a given case, if the prosecu- 
tion were required in the first instance to 
present and explain away the reasons of the 
witness for his non-appearance, it could very 
well result in placing upon it an intolerable 
burden. We hold, therefore, that the burden 
was upon the defendant to come forward 
and show the alleged circumstances con- 
stituting the claimed “good cause” for his 
failure to appear in response to the sub- 
poena; but it is clear that the over-all burden 
of the entire case remain upon the People. 
“In a criminal case the defendant never 
has the burden of proof. The People must 
prove the case against him beyond a rea- 
sonable doubt.” People v. Elmore, 277 N. Y. 
397, 405. Assuming, as the People claim, 
that, upon a showing of the failure of a 
defendant to appear pursuant to a subpoena, 
duly served, the burden of going forward 
with evidence to show that defendant had 
good cause for his non-appearance is upon 
him, nevertheless, the over-all burden of 
establishing guilt of the defendant beyond 
a reasonable doubt never shifted from the 
People. People v. Sandgren, 302 N. Y. 331, 
335; People v. Kollender, 169 Misc. 995. 


Thus, the trial court here committed 
error in holding in effect that the over-all 
burden was upon the defendant to estab- 
lish circumstances which would prove his 
innocence, namely, that he had “good cause” 
for failure to obey the command of the 
subpoena. Therefore, the conviction of the 
defendant should be reversed on the law 
and a new trial ordered. 
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Rapin, JAMEs B. M. McNALLy, and SAMUEL 
W. EAGER, Justices. 


All Concur: Bernarp Borern, Presiding 
Justice, Cuartes D. Breirer, BENJAMIN J. 


[7 70,105] Norman Tobacco & Candy Co., Inc. v. Gillette Safety Razor Co. and 
Gillette Co. 

In the United States Court of Appeals for the Fifth Circuit. 
September 15, 1961. 

Appeal from the United States District Court for the Northern District of Alabama. 
GrooMs, Judge. 


No. 18603. Dated 


Clayton Act 


Private Suit—Contract Judgment as Bar.—A wholesaler’s antitrust action for damages 
growing out of a manufacturer’s refusal to sell to him was barred by a judgment against 
the wholesaler in his companion suit for damages based on breach of contract. The fact 
that in the prior suit, the manufacturer’s refusal to sell was alleged to have been wrongful 
for one reason and, in the instant suit for another reason, was irrelevant. There was a 


violation of one right by a single legal wrong. 
See Private Enforcement and Procedure, Vol. 2, f 9214. 


Private Suit—Statute of Limitation—Alabama Statute-——A judgment for a defendant 
on the ground that the action against it was barred by a one-year Alabama statute of 
limitations was affirmed on the opinion of the trial court. 


See Private Enforcement and Procedure, Vol. 2, § 9130. 


For the appellant: Harry B. Cohen, Birmingham, Alabama. 


For the appellees: Douglas Arant, and John J. Coleman, Jr., Birmingham, Alabama. 


Before TurrLe, Chief Judge, and CAMeERon and Wispom, Circuit Judges. 


[Judgment] 


CAMERON, Circuit Judge [Jn full text]: 
This appeal presents the question whether 
the Court erred in granting summary judg- 
ment in favor of Gillette Safety Razor Com- 
pany and the Gillette Company, Appellees, 
against Norman Tobacco & Candy Com- 
pany, Inc., Appellant. Appellees’ motion 
which the District Court granted was based 
upon the contentions that this civil action 
is barred by the Alabama Statute of Limi- 
tations of one year and that it is also barred 
by the judgment of the United States Dis- 
trict Court in a companion case." 


[Statute of Linutations] 


The Appellee filed a Motion for Sum- 
mary Judgment based upon both grounds 
supra. The District Court granted the mo- 
tion on the limitations issue, holding that 
the action had been barred by the Alabama 


1 Norman Tobacco & Candy Company, Inc. v. 
Gillette Safety Razor Company, Civil Action, 
8459, U. S. D. C. N. D. Ala., affirmed by this 
Court in the same case reported in 264 Fed. 2d 
751. Appellee’s name was changed on or about 
March 26, 1952 from ‘‘Gillette Safety Razor 


q 70,105 


Statute of Limitations of one year. The 
Judge of that Court wrote an excellent 
Opinion, now reported in Federal Sup- 
plement We refer to that case for the 
Statement of Facts and we adopt Judge 
Groom’s opinion as the opinion of this 
Court and hold that, on the basis of the rea- 
soning of that opinion, the Court correctly 
granted the Appellee’s Motion for Sum- 
mary Judgment based upon the limitations 
ground. 


[Res Judicata] 


We are constrained to hold also that the 
present action is barred by the judgment 
in the companion case supra, referred to in 
the record and briefs as the contract case. 
The case now before us and the contract 
case were filed at the same time and in the 
same court. This case was running its 
course through the series of complaints, 
amended complaints, motions to dismiss and 


Company’’ to ‘‘The Gillette Company.’’ There- 
after, the former was merely an operating divi- 
sion of the latter and not a separate corpora- 
tion. The Gillette Company remains therefore 
the i appellee and will be treated hereafter 
as such. 
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finally the Summary Judgment appealed 
from, at the same time the Contract case 
Was moving toward a jury trial which re- 
sulted in a verdict in favor of the Safety 
Razor Company and against Appellant Nor- 
man. The facts of the contract case are fully 
set forth in the opinion of this court. A 
comparison of the facts there will show that 
the two cases involve only one claim or 
right of action. 


For a period extending from about Oc- 
tober 30, 1946 to about August 22, 1949, 
Norman was operating in Birmingham, Jef- 
ferson County, Alabama, a wholesale busi- 
ness of distributing to retailers tobacco, 
candy and sundry products, including razor 
blades and shaving products, some of which 
were purchased from Gillette Safety Razor 
Company. About the latter date the stock- 
holders of the Norman Corporation sold 
their entire capital stock to three individuals 
who were the owners of it when the two 
‘civil actions were begun. Subsequent to this 
sale of the capital stock of Norman, Gillette 
sold no products to that corporation. It 
was this severance of the relationship there- 
tofore existing between the Norman Corpo- 
ration and Gillette Safety Razor Company 
on or about August 22, 1949, which furnishes 
the sole basis of Norman’s claim against the 
two Gillette companies. 


In the contract suit Norman’s claim for 
damages was based entirely upon written 
contracts subsisting between it and Gillette, 
supplemented by the dealings between the 
parties. In the present case Norman claims 
damages growing out of the same sever- 
ance of relationship but based, not on con- 
tract, but on the alleged breach by the 
Gillette Company of certain Federal Laws * 
which Norman claimed caused it to suffer 
damages. 


It is settled, contrary to appellant’s con- 
tention, that a litigant may not split his 
claim and have two trials on the same 
alleged breach of duty. Basically, Norman 
claimed the same “right” in both suits—the 
right to purchase Gillette products direct 
from Gillette. The only wrong charged 
against Gillette was its refusal to continue to 
deal with Norman. We held in the contract 
case that Norman had not shown that 


2264 Fed. 2d 751, 753. 

3The Sherman Act, 15 U. S. C. A. See. 1, et 
seq., the Clayton Act, 15 U.S.C. A. Sec. 14, and 
the Robinson-Patman Act, 15 U. S. C. A. Sec. 


13, et sea. 
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Gillette wrongfully refused to deal with it. 
There, appellant relied upon the breach of 
Gillette’s supposed contractual relationship 
as the basis of its claim. Here, appellant 
relies upon the breach of the anti-trust laws 
as the basis for the alleged breach. But 
there was one breach and one only and 
appellant has had its day in court and has 
lost. It cannot litigate this same breach 
again. Ballard v. First National Bank of 
Birmingham, 5 Cir., 1958, 259 F. 2d 681; 
Mendez & Company v. General Motors Cor- 
poration, C. A. 7th Cir. 1947 [1946-1947 
TRaveE Cases { 57,567], 161 Fed. 2d 695, and 
Williamson v. Columbia Gas & Electric Com- 
pany, C. A. 3rd Cir. 1950 [1950-1951 TrapE 
CASES J 62,759], 186 Fed. 2d 464, cert. den. 
1951, 341 U. S. 921. The mere fact that 
in the case already decided Gillette’s refusal 
to sell was alleged to have been wrongful 
for one reason and, in the present case for 
another reason, does not alter the fact that 
the cause of action was for the same injury. 
Appellant cannot get away from the fact 
that there has been a violation of one right 
by a single legal wrong. Restatement, 
Judgments, Sec, 63. 


This court a number of years ago, Bennett 
et al. v. Commissioner of Internal Revenue, 
1940, 113 Fed. 2d 837, 839-840, expounded 
the fundamental principles of res judicata: 


“Res judicata is a principle of peace. 
Under its influence an end is put to con- 
troversies.. Parties and their privies are 
made to abide definitive and final judg- 
ments and litigations are concluded, 


“Res judicata rests on a rule of public 
policy designed to put an end to mere 
contentious litigations. Under that rule 
an issue once finally settled by the judg- 
ment of a court of competent jurisdiction, 
remains settled. ‘Public policy dictates 
that there be an end of litigation; that 
those who have contested an issue shall 
be bound by the result of the contest; 
and that matters once tried, shall be con- 
sidered forever settled as between the 
parties.’ ” * 


«|. the rule of res judicata does not 
go on whether the judgment relied on 
was a right or a wrong decision. It rests 
on the finality of judgments in the interest 
of the end of litigation and it requires 


4Citing Baldwin v. Iowa State Traveling 
Men’s Association, 283 U. S. 522. 
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Farbenfabriken Bayer v. Sterling Drug, Inc. 
that the fact or issue adjudicated remain [Affirmed] 
adjudicated. It, in short, is that one, who Under these well established principles we 


has permitted a final judgment to. go think that the judgment rendered in the 
against him, is estopped, by that judgment, oe ee é 

fot contending Bleeder? against the former case is res judicata ees ieee On 
parties to it and their privies that the fact this ground as well as on the grounds so 
or issue is otherwise than as there ad- well stated in the opinion of the court 
judged,” below, its judgment is affirmed. 
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In the United States District Court for the District of New Jersey. Civil Action No. 


909-55. Dated July 21, 1961. 
Sherman Act 


Trade-Marks—Mutual Recognition and Transfer of Rights—Allocation of World 
Markets.—Agreements under which there was a mutual recognition and transfer of trade- 
mark rights effecting a division of world markets between the participating companies 
were illegal under the Sherman Act, Section 1. Among other things, the companies agreed 
to allocate specific territories to each other and to a newly formed company in which 
each was to have an interest, to mutually transfer trade-mark rights with respect to such 
territories and according to the respective allocations, to cooperate to protect each other’s 
markets and eliminate competition, and to restrict imports and exports. 


See Trade-Marks, Vol. 2, J 5105.09. 


Joint Control or Ownership—Illegal Arrangement—Joint Venture as Justification. 
Agreements between companies which allegedly effected the joint establishment of a 
business and which resulted in a violation of the Sherman Act could not be justified by 
labeling the project a “joint venture.” Even if it could be so justified, the arrangement 
did not create a “joint venture”, since the essential attributes of a “joint venture” were 
lacking. 


See Acquiring Competitors, Vol. 1, J 4420. 


Joint Control or Ownership—Allocation of Markets—Legality—Enforceability of 
Claim for Proprietary Interest—A claim for a 75 per cent proprietary interest in two 
businesses acquired by the defendant under an arrangement whereby the plaintiff was to 
have a 75 per cent interest in each of the businesses was barred on the ground that the 
agreements pursuant to which the businesses were purchased were supplemental to an 
illegal contract and were in furtherance of an unlawful combination and conspiracy to 
restrain trade by allocating markets. The enforcement of the claim would permit the 
plaintiff to reap the fruits of the illegal agreements. The plaintiff had asked that the court 
impress a trust upon the businesses. 


See Acquiring Competitors, Vol. 1, 7 4420.88; Private Enforcement and Procedure, 
Vol. 2, J 9340.25. 


Antitrust Violation as Defense—Claim to Proprietary Interest in “Joint” Business— 
Enforceability—A claim to a 75 per cent proprietary interest in a business allegedly 
jointly established by predecessors of the plaintiff and the defendant, on the theory that 
the interest of its predecessor in the claimed joint venture is held in trust by the defendant, 
was barred on the ground that the predecessors of the plaintiff and the predecessors of 
the defendant had been engaged in a combination and conspiracy in restraint of trade 
in violation of the Sherman Act. The proprietary interest claimed had its origin in a 
contract adjudged unlawful, and any rights thereunder to which the plaintiff succeeded 
could not be enforced. The enforcement of the right to such an interest would require 
recognition of the illegal contract and the right of the plaintiff to recover profits there- 
under or their equivalent in property. 


See Private Enforcement and Procedure, Vol. 2, J 9340.25. 
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Antitrust Violation as Defense—Breach of Contract Claim—Enforceability.—A claim 
for damages for the alleged breach of a contract was barred on the ground that the 
contract had been adjudged unlawful under Section 1 of the Sherman Act ina government 
antitrust action, and the rights of the parties under that contract were terminated when 
the final judgment was entered. Subsequent actions of the defendant could not be re- 
garded as a breach of that contract. Kelly v. Kosuga, 1959 Trape Cases { 69,283, was 
distinguished. Although the predecessor of the plaintiff was not a party to the government 
action, the judgment was determinative of the question of legality. 


See Private Enforcement and Procedure, Vol. 2, J 9340.12. 


Antitrust Violation as Defense—Claim for Profits Under Illegal Contract—Enforce- 
ability—A claim for profits due under a contract which was unlawful under the Sherman 
Act was barred. The contract had been adjudged to be in violation of the Act in a govern- 
ment antitrust action, and, even aside from this adjudication, the contract was illegal under 
the Act. The plaintiff sought to enforce a claim for its share of the profits due under a 


contract intrinsically illegal. 


See Private Enforcement and Procedure, Vol. 2, J 9340. 
For the plaintiff: Bailey & Schenck, Newark, N. J. 
For the defendant: O’Mara, Schumann, Davis & Lynch, Jersey City, N. J. 


Opinion 


SmitH, Chief Judge [In full text except 
for omissions indicated by asterisks] : 


This is a civil action in which the plain- 
tiff, a corporation organized under the laws 
of Germany, asserts four separate but re- 
lated claims, to wit, first, a claim for profits 
allegedly due for the years of 1940 and 1941 
under a contract; second, a claim to prop- 
erty and funds allegedly appropriated by 
the defendant; third, and in the alternative, 
a claim for damages for breach of contract; 
and fourth, a legal and equitable claim 
based upon a breach of trust. The action 
is essentially one to compel an accounting. 

The action came before the Court on a 
motion for the entry of judgment filed by 
the defendant under Rules 12(c) and 56(b) 
of the Federal Rules of Civil Procedure, 28 
U. S. C. A. The hearing on this motion 
was held in abeyance pending the con- 
clusion of a pretrial conference held by the 
Court under Rule 16 of the Federal Rules 
of Civil Procedure, 28 U. S. C. A. The con- 
ference resulted in a comprehensive stipu- 
lation of facts and an agreement on the 
relevancy and materiality of eighteen written 
exhibits. Thereafter the plaintiff filed a 
counter-motion for summary judgment. 

These motions have been argued and are 
now before the Court for decision. The mo- 
tions are based on the entire record, which 
includes the pleadings, stipulation, exhibits, 
and affidavits. The defendant has urged 
numerous grounds in support of its motion 
but it is here necessary to consider only 
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the principal ones. It is our opinion that 
the grounds considered may be dispositive 
of the litigation. 


Parties 


The plaintiff, Farbenfabriken Bayer A. G., 
hereinafter identified as Farben, is en- 
gaged in the development, manufacture and 
sale of drugs and pharmaceutical products. 
The plaintiff alleges that it is the lawful 
successor to Farbenfabriken vorm. Friedrich 
Bayer and Company, hereinafter identified 
as Leverkusen. This allegation is denied 
by the defendant, but for the purpose of the 
present motions we shall accept it as true. 
It should be noted that the immediate suc- 
cessor to Leverkusen was I. G. Farben- 
industrie, hereinafter identified as I. G. 
Farben, which succeeded to the business of 
Leverkusen in 1925. 


The defendant Sterling Drug, Inc., here- 
inafter identified as Sterling, a corporation 
of the State of Delaware, is engaged in the 
development, manufacture and sale of drugs 
and pharmaceutical products. It is the law- 
ful successor to Sterling Products, Incor- 
porated, and the Bayer Company, Inc., a 
New York corporation, hereinafter identi- 
fied as Bayer. These corporations were 
merged on December 31, 1942. 


Facts 
I 


The predecessor of the plaintiff, Lever- 
kusen, in 1894, organized a wholly-owned 
United States subsidiary, Farbenfabriken of 
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Elberfeld Company, under the laws of New 
York, This subsidiary, in 1908, was granted 
registration of the United States trade- 
marks, to wit, the name “Bayer” and the 
“Bayer Cross,” disposed within a, circle. 
The said predecessor, in 1913, organized 
two corporations under the laws of the 
State of New York, to wit, Synthetic 


Patents Company, Inc., and Bayer. The 
subsidiary, Farbenfabriken of Elberfeld 
Company, was thereafter dissolved, and 


some of its assets, including the said trade- 
marks, were transferred to Bayer. The use 
of the trade-marks by the subsidiary, and 
later Bayer, was exclusive between 1895 
and 1917. 

II 


The capital stock of Bayer and of Syn- 
thetic Patents Company, Inc., and other 
assets of Leverkusen, were vested by the 
Alien Property Custodian on January 15, 
1918, after the declaration of war on Ger- 
many. The vested assets were sold to the 
defendant’s predecessor at public auction in 
December 1918, pursuant to the applicable 
provisions of the Trading With the Enemy 
Act, and Bayer became the wholly-owned 
subsidiary of the said predecessor. As here- 
inabove noted these corporations were merged 
on December 31, 1942. 


Ill 


After a period of negotiations which ex- 
tended from August 1919 to October 1920, 
Leverkusen and Bayer entered into a con- 
tract under which the latter acquired the 
exclusive license to use the trade-marks in 
connection with the sale and distribution of 
acetylsalicylic acid (aspirin), and its com- 
pounds, in several Latin American coun- 
tries. This contract contained, in addition 
to the usual terms and conditions of a 
license agreement, provisions which gov- 
erned the sale and distribution of aspirin 
and aspirin products in the territory. 


TVG 


Bayer agreed, as part of the considera- 
tion, to transfer to Leverkusen those trade- 
marks registered in the name of Bayer in 
the Latin American countries, and which, 
before such registration, had been employed 
by Leverkusen to designate its products in 
the same territory. Bayer further agreed to 
withdraw all pending applications for such 
trade-marks. 
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V 


Leverkusen agreed not to issue any license 
for the use of the trade-marks to any other 
person or corporation. It further agreed: 
first, to ship and deliver aspirin and aspirin 
products only to Bayer; and second, not to 
supply to any other person or corporation 
aspirin or aspirin products for sale in the 
territory under the trade-marks. The parties 
agreed “to use their best endeavors to pre- 
vent all importation of” aspirin and aspirin 
products bearing the trade-marks. 


VI 


The contract provided that the business 
and distribution of aspirin and aspirin products 
was to be conducted solely by Bayer, through 
agencies appointed or to be appointed by it, 
except where existing agencies of Lever- 
kusen were in active operation; in such 
case the latter agencies were to be utilized. 
There is a further proviso not relevant 
here. The subsidiary agencies of Lever- 
kusen were utilized in the larger countries, 
except in Argentina, until 1941. These 
agencies, whether subsidiaries or independent, 
received payment for their activities. 


VII 


Pursuant to the terms of the agreement, 
Leverkusen manufactured, sold and de- 
livered all the aspirin required in the terri- 
tory until some time in 1939. Thereafter, 
likewise pursuant to the terms of the agree- 
ment, Bayer and its successor Sterling, 
manufactured, sold and delivered all the 
aspirin required in the territory. The aspirin 
was imported by the local agencies under 
the direction and control of Bayer, and the 
aspirin tablets were manufactured, pack- 
aged and sold by them, except in the smaller 
countries, where the local agencies were 
engaged solely in the sale of the finished 
products. 


VIII 


The contract, as amended and supple- 
mented, was substantially performed by 
both parties thereto, and their successors, 
from its effective date until the summer of 
1941, prior to the entry of the decree of 
September 5, 1941, to which reference is 
hereinafter made. The total profits were 
computed and reported to Leverkusen for 
each year, including the year 1940, in ac- 
cordance with the terms of the contract, 
and 75% of the profits thus computed were 
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remitted to Leverkusen as the funds were 
collected and received from the countries 
within the Latin American territory. Bayer 
retained its share of the profits. The pay- 
ments to Leverkusen and its successor, 
I. G. Farben, were made regularly until 
late in the summer of 1941, immediately 
prior to the termination of the relationship 
between them. 


Supplemental Agreement 
IX 


The predecessors of the parties to this 
litigation, Bayer and Leverkusen, entered 
into an agreement dated April 1, 1923 (Ex- 
hibit B), purportedly intended to settle 
certain disputes which had arisen between 
them. It appears that they were then major 
competitors in the manufacture and sale of 
drugs and pharmaceutical products. This 
agreement effected a world-wide division of 
- the drug and pharmaceutical market be- 
tween Bayer and Leverkusen. They agreed: 
first, to allocate specific territories to each 
of them and to a newly formed corporation 
in which each of them was to have an 
interest; second, to mutually transfer trade- 
mark rights with respect to such territories 
and according to the respective allocations; 
third, to cooperate to protect each other’s 
markets and to eliminate competition; and 
fourth, to restrict imports and exports. 
The terms and conditions of the agreement 
are summarized in the opinion of Judge 
Weinfeld in the case of United States 
v. Bayer Company [1955 Trappe CASES 
{ 68,164], 135 F. Supp. 65, at pages 68 et seq. 


Laboratorios Recalcine 
(Hegemann) 
x 


Prior to 1937 a Chilean Company, Re- 
calcine, was a competitor of Bayer engaged 
in the sale and distribution of aspirin prod- 
ucts under the trade name “Aliviol.”’ Sterling 
and the immediate successor to Leverkusen, 
J. G. Farben, agreed in 1937 to purchase 
the business of the said company, the entire 
purchase price to be advanced by Sterling. 
It was further agreed that Sterling and 
the successor to Leverkusen were to own, 
respectively, a 25% share and a 75% share 


of the business. 
XI 


The business was acquired and was there- 
upon transferred to a newly organized 
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company, Laboratorios Hegemann y Cia., 
hereinafter identified as Hegemann. Between 
1937 and 1941, Messrs. Pando and Hege- 
mann, as nominees of Sterling, and with 
the consent and approval of I. G. Farben, 
were the registered record owners of 75% 
and 25%, respectively, of the capital stock 
of the newly organized company. 


XII 


The entire purchase price for the said 
business was advanced by Sterling. This 
advance was made pursuant to an agree- 
ment under which I. G. Farben’s share of 
the purchase price, equal to 75% of its 
share in the business, would be repaid to 
Sterling out of its share of the profits of 
the “Aliviol” business and its share of the 
profits from the sale of aspirin and aspirin 
products in Chile under the 1920 contract. 
It is stipulated by the parties that by 1940, 
I. G. Farben’s accrued shares of the profits 
were sufficient to satisfy the advance made 
on its behalf by Sterling. 


Laboratorios Suarry 
(Suarry) 
XIII 


Prior to 1937 an Argentinian company, 
Suarry, was also a competitor of Bayer 
engaged in the sale and distribution of 
aspirin products under the trade name 
“Geniol.” These products were marketed 
in Argentina and other South American 
countries. Pursuant to an agreement similar 
to that under which the business of Recal- 
cine was acquired, Sterling purchased 51% 
of the capital stock of Suarry and advanced 
the full amount of the purchase price. The 
stock certificates were in bearer form and 
were deposited with the National City Bank 
of New York, Buenos Aires Branch, in an 
account in the name of Sterling. 


XIV 


Pursuant to a letter of agreement dated 
April 19, 1938 (Exhibit D), Sterling pur- 
chased additional shares of the capital stock 
of Suarry and advanced the full amount of 
the purchase price. The stock certificates 
were in bearer form and were deposited 
with the National City Bank of New York, 
Buenos Aires Branch, in an account in the 
name of Sterling. 
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XV 


The purchases of the capital stock in 
Suarry were made pursuant to an agree- 
ment under which I. G. Farben’s share of 
the purchase price, equal to 75% of its 
interest in the business, would be repaid to 
Sterling out of its share of the profits of 
the “Geniol” business and its share of the 
profits from the sale of aspirin and aspirin 
products in Argentina under the 1920 con- 
tract. It is stipulated by the parties that 
by September 5, 1941, I. G. Farben’s ac- 
crued shares of the profits were not suffi- 
cient to satisfy the advance made on its 
behalf by Sterling. 


Termination of the Relationship 
XVI 


The representatives of Sterling, on Au- 
gust 13, 1941, met with the Interdepart- 
mental Committee, a committee consisting 
of representatives of the Departments of 
State, Treasury and Justice. It was after 
this meeting that Sterling, on August 14, 
1941, cabled the successor to Leverkusen, 
I, G. Farben, as follows: “Present and 
proposed governmental restrictions make it 
necessary that we terminate our joint Latin 
American business enterprises while condi- 
tions still permit our doing so on negotiated 
basis. * * *, The aim and purpose is to 
dissolve all contracts, agreements, under- 
standings, partnerships, and to divide jointly- 
held property and to terminate all obliga- 
tions and rights resulting from 1920 Latin 
American agreement.” (Exhibit F). The 
cable contained a proposal relating to the 
dissolution of the existing relationship and 
the division of the jointly-held property. 
The proposal was rejected by I. G. Farben 
(Exhibits H and J). 


~ XVII 


A civil action to enjoin alleged violations 
of the antitrust laws was commenced by 
the United States of America under Sec- 
tion 4 of the Sherman Act, 15 U. S.C. A. 4, 
on September 5, 1941. The complaint 
charged generally that Sterling, Bayer, and 
others had been engaged in “an unlawful 
combination and conspiracy to restrain trade 
and commerce in pharmaceutical products 
among. and between the several states of the 
United States, the District of Columbia and 
with foreign nations,” in violation of Sec- 
tion I of the Sherman Act, 15 U. S.C. A. 1. 
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The complaint alleged specifically that the 
contracts of 1920 and 1923, and others, were 
in furtherance of “the unlawful combination 
and conspiracy.” (See Paragraph 15 of the 
complaint, Exhibit M.) 


XVIII 


The complaint alleged further: “The 
effect and result of the combinations, con- 
spiracies and agreements hereinbefore alleged 
have been to give to I. G. Farben, its sub- 
sidiaries, affiliates or assigns the exclusive 
right to manufacture pharmaceutical prod- 
ucts for the South and Central American 
and Mexican ttade, to give to I. G. Farben, 
its subsidiaries, affiliates or assigns * * * 
seventy-five (75%) of the profits of Bayer 
from the sale of aspirin in South and Cen- 
tral America and Mexico, and otherwise 
to restrain interstate and foreign trade in 
pharmaceutical products.” The exclusive 
right to manufacture pharmaceuticals did 
not include the exclusive right to manu- 
facture aspirin for the Latin American mar- 
ket. (See the 1920 contract.) I. G. Farben 
was the successor to Leverkusen. 


XIX 


A final judgment was entered on the con- 
sent of the defendants on September 5, 1941. 
The final judgment contained the following 
pertinent provisions: 


“TIJ. 1. The Latin American contract 
dated October 28, 1920, between The 
Bayer Company, Inc. and Farbenfabriken 
vorm. Friedr. Bayer & Company [I. G. 
Farbenindustrie A. G. (its successor)] 
and all agreements amendatory or supple- 
mental thereto between said parties are 
hereby adjudged and declared to be un- 
lawful under the Anti-Trust Laws of the 
United States, and defendant The Bayer 
Company, Inc. is enjoined and restrained, 
subject to the provisions of Paragraph 
III (2) hereof from the further perform- 
ance of any of their provisions. 


“2. The defendant The Bayer Com- 
pany, Inc. is ordered and directed to ter- 
minate prior to December 31, 1941 all 
arrangements with J. G. Farbenindustrie 
A. G, and persons, firms or corporations 
in the Central and South American coun- 
tries and Mexico operating under the 
direction or control of I. G. Farben- 
industrie A. G. for the distribution of 
aspirin, aspirin compounds or other drug 
products pursuant to said Latin American 
contract as amended or supplemented, 
and prior to such date to surrender any 
and all licenses for the use of trade-marks 
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owned or controlled by said I. G. Farben, 
its successor or subsidiaries. 


“3. Each of the defendants, and its 
respective successors and subsidiaries, is 
hereby enjoined and restrained from pay- 
ing any royalties or share of the profits 
pursuant to said Latin American contract 
as amended or supplemented.” 


XX 


The intervention of World War II pre- 
vented strict compliance with Paragraph 
III(2) of the final judgment, supra. Bayer 
was unable to surrender the licenses ac- 
quired under the contract of 1920, and in 
lieu thereof renounced its rights thereunder. 
Formal renouncements of these license 
agreements were handed to the Attorney 
General of the United States and were ac- 
cepted by him. (Exhibits O and P.) The 
trade-marks which had been licensed to 
Bayer under the contract of 1920 were sub- 
sequently seized as enemy property by the 
various Latin American governments. 


XXI 


It appears from the stipulation that after 
the entry of the consent decree Bayer dis- 
continued the sale of aspirin products under 
the trade-marks in the Latin American 
markets. The local agencies were instructed 
“to continue to offer and sell aspirin prod- 
ucts under such trademarks * * * until 
such time as aspirin products under new 
trade-marks could be made available * * *.” 
The aspirin business was undertaken by 
Sterling, and early in January of 1942, 
aspirin products were made available un- 
der new trade-marks coined and registered 
by it. These products were sold and dis- 
tributed by the Sidney Ross Company and 
Sterling Products International, subsidiaries 
of Sterling, under the registered trade name 
“Mejoral.” 

XXII 


The assets of Hegemann were transferred 
to a new company, Laboratorios Aliviol, on 
December 27, 1941. The new company was 
wholly owned by Sterling and its sub- 
sidiaries. The assets of Suarry were trans- 
ferred to a new company, Laboratorios 
Suarry, on November 27, 1941. Sterling 
held an 86% interest in the new company. 
Thereafter Suarry was dissolved and a cer- 
tificate of dissolution was filed on January 
13, 1942. 


Trade Regulation Reports 


First Cause of Action 


The plaintiff asserts a claim for profits 
allegedly due for the years of 1940 and 1941 
under the contract of 1920. It is alleged 
that the balance due for the year of 1940 is 
unknown and that the balance due for the year 
of 1941 is “at least $500,000, although the exact 
amount is not known.” This claim is re- 
sisted by the defendant on the ground that 
the contract was in violation of the anti- 
trust laws and, therefore, illegal. 


The illegality of the contract cannot be 
denied. It was adjudged to be in violation 
of the antitrust laws and, therefore, illegal. 
(Umited States of America v. Alba Pharma- 
ceutical Co., Inc., et al., Exhibit N; see also, 
Paragraph XIX, supra). While the prede- 
cessor of the plaintiff was not a party to 
the earlier litigation, the final judgment is 
nevertheless determinative of the question 
of illegality. However, it is not necessary 
for this Court to rely solely on the prior 
adjudication. It clearly appears from the 
record before the Court that the contract 
of 1920 and the subsequent supplemental 
agreements were in restraint of trade and 
commerce and, therefore, illegal. 15 U. S. 
C. A. 1; Timken Roller Bearing Co. v. United 
States [1950-1951 Trape Cases 62,837], 341 
U. S. 593; United States v. Bayer Co. [1955 
TRADE CASES J 68,164], 135 F. Supp. 65. It 
follows that this claim of the plaintiff may 
not be enforced in this action. 


The applicable rule was succinctly stated 
in the case of Bruce’s Juices v. American Can 
Company [1946-1947 TrapE Cases {J 57,553], 
330 U. S. 743, at page 755: “This Court has 
held that where a suit is based upon an 
agreement to which both defendant and 
plaintiff are parties, and which has as its 
object and effect [the] accomplishment of 
illegal ends which would be consummated 
by the judgments sought, the Court will 
entertain the defense that the contract in 
suit is illegal under the express provisions 
of that statute.” 


It was held earlier in the case of Conti- 
nental Wall Paper Co. v. Louis Voight and 
Sons Co., 212 Us 'S: 227; at page 262: 


“* * * a court will not lend its aid, in 
any way, to a party seeking to realize the 
fruits of an agreement that appears to be 
tainted with illegality, although the result 
of applying the rule may sometimes be 
to shield one who has got something 
for which, as between man and man, he 
ought, perhaps, to pay, but for which he 
is unwilling to pay. 


q 70,206 


78,436 


Court Decisions 


Number 1—156 
9-29-61 


Farbenfabriken Bayer v. Sterling Drug, Inc. 


“In such cases the aid of the court is 
denied, not for the benefit of the defend- 
ant, but because public policy demands 
that it should be denied without regard 
to the interest of individual parties.” 


There can be no doubt that the rule is 
applicable here and bars the enforcement of 
the plaintiff's first cause of action. 


The plaintiff presents no specific argu- 
ment in support of its first cause of action 
but appears to rely on the case of Kelly v. 
Kosuga [1959 TrapvE Cases { 69,283], 358 
U. S. 516. There a seller brought an action 
to recover the purchase price due for a ship- 
ment of onions. The purchaser defended on 
the ground that the sale was made “pur- 
suant to and as an indivisible part of an 
agreement which violated §1 of the Sher- 
man Antitrust Act * * * as amended 15 
U.S.C. § 1.” It appears from the summary 
of the facts that the agreement to purchase 
the onions was incidental to a contract in 
restraint of trade. It was held that in these 
circumstances the defense of illegality is 
not available. The decision rested on the 
exception to the general rule. 


The exception to the general rule estab- 
lished in the case of Continental Wall Paper 
Co. v. Louis Voight and Sons Co., supra, was 
clearly defined in the case of Bruce’s Juices 
v. American Can Co., supra: “But when 
the contract sued upon is not INTRINSI- 
CALLY ILLEGAL, the Court has refused 
to allow property to be obtained under a 
contract of sale without enforcing the duty 
to pay for it because of violations of the 
Sherman Act NOT INHERING IN THE 
PARTICULARS CONLRAGTE SING SULD 
and has reaffirmed the doctrine that ‘where 
a statute * * * gives a new right and de- 
clares the remedy, * * * the remedy can 
be only that which the statute prescribes’.” 
(Emphasis by this Court.) 

The case of Kelly v. Kosuga is clearly dis- 
tinguishable from the case now before this 
Court. The plaintiff here seeks to enforce 
a claim for its share of the profits allegedly 
due under a contract intrinsically illegal. 
The first cause of action is governed by the 
general rule and not the exception. 


It is further argued by the defendant that 
the payment of profits under the contract 
of 1920 is expressly prohibited by the final 
judgment entered in the earlier litigation. 
The argument does not require extensive 
discussion. The final judgment provides as 
follows: “Each of the defendants, and its 
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respective successors and subsidiaries, is 
hereby enjoined and restrained from pay- 
ing any royalties or share of the profits 
pursuant to said Latin American contract 
as amended or supplemented.” (Subdivision 
III, paragraph 3.) It is evident that pay- 
ment of profits under the contract would 
violate the injunction. 


Second Cause of Action 


The plaintiff asserts a claim to a 75% 
proprietary interest in the aspirin business 
established by the defendant in the Latin 
American territories after the entry of the 
final judgment, Supra, and thereafter de- 
veloped by the defendant’s subsidiaries (Para- 
graph XXI, supra). The plaintiff seeks a 
declaratory judgment consistent with this 
claim and an accounting “with respect to 
said business.” The theory upon which this 
claim is predicated seems to us to be in- 
genious. 


The claim of the plaintiff is based upon 
the following allegations: first, that under 
the contract of 1920 the predecessors of the 
plaintiff, Leverkusen and I. G. Farben, and 
the predecessor of the defendant, Bayer, had 
been engaged in a “joint venture” for a pe- 
riod of twenty years prior to the entry of 
the final judgment; second, that the “joint 
venture” developed a large and profitable 
business in aspirin products in the Latin 
American countries; third, that upon the 
entry of the final judgment the defendant 
appropriated and converted to its own use 
the entire business of the “joint venture” 
including I. G. Farben’s 75% interest there- 
in; and fourth, that the defendant appropri- 
ated and converted to its own use upwards 
of $500,000, due the plaintiff's predecessor 
under the contract of 1920, and used these 
monies in furtherance of the new business. 
The defendant, of course, denies these alle- 
gations; however, we shall adopt them solely 
for the purpose of discussion. 


It is argued by the plaintiff that the inter- 
est of its predecessors in the “joint venture” 
is, and has been, held in trust by the defend- 
ant and that the defendant is accountable 
to the plaintiff for that interest evaluated 
as of now. The argument overlooks an 
important factor: the predecessors of the 
plaintiff and the predecessors of the de- 
fendant had been engaged in an unlawful 
combination and conspiracy in restraint of 
trade and commerce, in violation of Section 
1 of the Sherman Act, 15 U. S.C. A. 1, and 
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by reason thereof the contract of 1920, in 
addition to other contracts, was adjudged 
unlawful. The proprietary interest here 
claimed by the plaintiff had its origin in 
the illegal contract and any rights there- 
under to which the plaintiff has succeeded 
may not be enforced in this action. See 
Rutkin v, Reinfeld, 229 F. 2d, 248, 252 et seq.; 
Bishop v. American Preservers Co., 41 N. E. 
765, 773, et seq. The enforcement of a right 
to such an interest would require recogni- 
tion of the illegal contract and the right 
of the plaintiff to recover profits thereunder 
or their equivalent in property. 


The mere fact that the plaintiff has here 
elected to label the relationship a “joint 
venture” is of no avail. “The fact that there 
is a common ownership or control of the 
contracting corporations does not liberate 
them from the impact of the antitrust laws. 
(Citation omitted.) Nor do we find any 
support in reason or authority for the 
proposition that agreements between legally 
separate persons and companies to suppress 
competition among themselves and others 
can be justified by labeling the project a 
joint venture’ Perhaps every agreement 
and combination to restrain trade could be 
so labeled.” Timken Roller Bearing Co. v. 
United States, supra, at page 598. 


However, we cannot agree with the con- 
tention of the plaintiff that its predecessors, 
Leverkusen and I. G. Farben, and the prede- 
cessor of the defendant, Bayer, had been 
engaged in a joint venture for a period of 
twenty years prior to the entry of the final 
judgment. The dominant purpose of the 
contract of 1920 was the creation of a 
combination in restraint of trade and com- 
merce, but the contract did not create a 
joint venture. This clearly appears from 
the facts recited in Paragraphs III to VII, 
inclusive, supra. The contract contained the 
usual terms and conditions of a license 
agreement and the contractual relationship 
between the parties lacked the essential at- 
tributes of a joint venture. Joe Balestrieri 
& Co. v. Commissioner of Internal Revenue, 
177 F. 2d 867, 871; Detachable Bit Co. v. 
Timken Roller Bearing Co., 133 F. 2d 632, 
635. 


The statement of the Court of Appeals 
of New York in the case of Steinbeck v. 
Gerosa, 151 N. E. 2d, 170, at pages 178 and 
179, is apposite. It was therein stated: “An 
agreement to distribute the proceeds of an 
enterprise upon a percentage basis does not 
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give rise to a joint venture if the enterprise 
does not represent a joinder of property, 
skills and risks (Gordon Co. v. Garcia Sugars 
Corp., 241 App. Div. 155, 271 N. Y. S. 303). 
‘The ultimate inquiry is whether the parties 
have so joined their property, interests, skills 
and risks that for the purpose of the par- 
ticular adventure their respective contribu- 
tions have become as one and the commingled 
property and interests of the parties have 
thereby been made subject to each of the 
associates on the trust and inducement that 
each would act for their joint benefit * * *,’ 
(Hasday v. Barocas, 10 Mis. 2d, 22, 28, 115 
N. Y. S. 2d 209, 215). The present case 
does not reveal such an amalgam of prop- 
erty or interests as would create a joint 
venture.” 


The relationship of the parties was gov- 
erned by the express terms of the contract. 
It appears therefrom that Bayer acquired 
an exclusive right to the use of the Lever- 
kusen trade-marks in connection with the 
sale and distribution of aspirin products in 
the several Latin American countries, and 
in return Leverkusen was to receive 75% 
of the net profits earned by Bayer. The 
business was to be conducted solely by 
Bayer. The contract did not provide for 
either a joint control of their individual 
properties or a right to common manage- 
ment of the business. It is of further sig- 
nificance that Leverkusen did not agree to 
share jointly in the losses of the business. 
The contractual relationship between the 
parties was not such as to require an ac- 
counting upon its termination. 


Third Cause of Action 


The plaintiff here asserts a claim for 
damages for the alleged breach of the con- 
tract of 1920. This claim for damages is in 
the alternative. The complaint alleges that 
the actions of the defendant in 1941, and 
thereafter, constituted a breach of the said 
contract. It is further alleged that as a 
result of this breach of contract the plaintiff 
“lost its interest in a valuable going busi- 
ness which defendant appropriated to itself 
and its share of the profits of that business.” 

We find it difficult to ascertain the theory 
upon which this cause of action is based, 
and the briefs submitted on behalf of the 
plaintiffs are of little or no assistance. The 
contract was adjudged unlawful under Sec- 
tion 1 of the Sherman Act, supra, and the 
rights of the parties thereunder were termi- 
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nated as of September 5, 1941, when the 
final judgment was entered. We cannot 
perceive how the subsequent actions of the 
defendant may be regarded as a breach of 
that contract. There is, however, a simple 
answer: the plaintiff may not maintain an 
action for damages based upon the alleged 
breach of an illegal contract. 


However, if the claim here asserted is one 
for profits wrongfully withheld, the plain- 
tiff is in no better position. These profits 
are not recoverable for the reasons dis- 
cussed under the heading “First Cause of 
Action,” 


Fourth Cause of Action 


The plaintiff asserts a 75% proprietary 
interest in the businesses of Hegemann and 
Suarry purchased by the defendant in 1937 
and 1938. It is alleged that this proprietary 
interest is, and has been since the acqui- 
sition of the business, held in trust by the 
defendant for the benefit. of the plaintiff. 
The plaintiff demands that the Court im- 
press a trust upon the said businesses and 
that the defendant be compelled to render 
an account. The claim of the plaintiff and 
the right to relief is resisted by the defend- 
ant on the grounds of illegality. 


These businesses were purchased by Ster- 
ling pursuant to agreements, the essentials 
of which are summarized in Paragraph X 
to XV, inclusive, supra. The purchase of 


these businesses eliminated competitors of 
Bayer in Chile and Argentina. It seems 
reasonably clear that the agreements pur- 
suant to which these businesses were pur- 
chased were supplemental to the contract 
of 1920 and were in furtherance of the 
combination and conspiracy in restraint of 
trade and commerce. It is here stipulated 
that I. G. Farben’s share of the purchase 
price for each of the said businesses was 
to be paid in part from its share of the 
profits under the contract of 1920. These 
agreements, like the contract of 1920, were 
intrinsically illegal. 

The claim of the plaintiff to a proprietary 
interest in the said businesses assumes no 
greater posture than the claim for profits 
under the contract of 1920. The enforce- 
ment of the claim to a proprietary interest 
would permit the plaintiff to reap the fruits 
of the illegal agreements. Where parties 
concerned in illegal agreements are in pari 
delicto, the law will not aid either party, 
but will leave them without remedy against 
each other. See the cases hereinabove cited. 

* Ox 


The motion for summary judgment filed 
by the defendant is granted for the reasons 
stated. The motion for summary judgment 
filed by the plaintiff is dismissed. The at- 
torneys for the defendant shall prepare and 
submit to the Court, on notice to the attor- 
neys for the plaintiff, an appropriate order. 


[| 70,107] International Ladies’ Garment Workers Union v. Scherer & Sons, Inc. 


In the District Court of Appeal of Florida, Third District, July Term, 1961. 


61-147. Filed August 3, 1961. 


No. 


An Interlocutory Appeal from the Circuit Court for Dade County. Derx.e, Judge. 


Labor Unions—State Antitrust Law v. Federal Labor Policy—Purchase from Union 
Shops.—A Florida court did not have jurisdiction under the state antitrust law to enjoin 
the enforcement of an agreement between a garment workers’ union and an apparel manu- 
facturers’ association, whereby the manufacturers agreed not to purchase from any sup- 
pliers except union shops, on the ground that it fairly appeared that the activity complained 
of constituted an unfair labor practice within exclusive federal jurisdiction under the Taft- 
Hartley Act. The effect of an exception from the Act, dealing with the integrated produc- 
tion process in the apparel industry, did not have to be determined, 


See Labor Unions, Vol. 2, 7 5505.11. 

For the appellants: Orr & Lazar and Richard Yale Feder. 

For the appellee: Marchant, Perkins, Cook and Schenerlein. 
Before Pearson, Chief Judge, and Horton and Cargott, Judges. 
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Per Curiam. [Jn full text]: The Inter- 
national Ladies’ Garment Workers Union 
and The Miami Joint Council of Inter- 
national Ladies’ Garment Workers Union, 
together with the Florida Apparel Manu- 
facturer’s Association, Inc., are defendants 
in the circuit court to a complaint by 
Scherer & Sons, Inc., a Florida corporation, 
wherein the plaintiff prays for damages 
against the defendants and an injunction to 
prevent the defendants from enforcing any 
contract and entering into and agreeing to 
any agreement whereby the plaintiff is re- 
stricted in the full and free pursuit of its 
business. Scherer & Sons, Inc., identify 
themselves as a manufacturer of belts and 
accessories, contracted for and sold to dress 
manufacturers in the garment industry in 
Miami. The complaint alleged that the unions 
mentioned had entered into a contract with 
the Florida Apparel Manufacturer’s Associ- 
ation, Inc. whereby the plaintiff, a non-union 
organization, was precluded from partici- 
pating in business with the members of the 
apparel manufacturers association. 


[Violation of State Law] 


After notice and hearing, the chancellor 
entered a temporary injunction whereby the 
defendants were enjoined from enforcing 
any agreement: “restraining or attempting 
to restrain the plaintiff in its pursuit of 
business and its production, sale, use or 
consumption of merchandise or in any man- 
ner enforcing an agreement between the 
defendants and other customers of the plain- 
tiff which requires the cessation of or fail- 
ure to do business with the plaintiff.” The 
basis of this temporary restraining order 
was that defendants’ actions in attempting 
to enforce a contract between the unions 
and the apparel manufacturers whereby the 
apparel manufacturers would not purchase 
from any suppliers except union shops, was 
a restraint of trade and in violation of Sec- 
tion 542.05, Fla. Stat. F. S. A. Chapter 542, 
Fla. Stat. F. S. A., is entitled “Combina- 
tions Restricting Trade or Commerce.” 


[Exclusive Federal Jurisdiction] 


The defendants have prosecuted this inter- 
locutory appeal and we reverse, upon the 
ground that the conduct complained of pre- 
sents a question of whether an unfair labor 
practice was committed and, as such, the 
decision thereon has been pre-empted by 
statutes of the United States. There is no 
doubt but that the activity of the defend- 
ants, alleged in the complaint, and of which 
prima facie proof was made upon hearing, 
constitutes a violation of Florida Law. Never- 
theless, it is our view that the particular 
activity of the defendants here complained 
of is within the area where Congress has 
seen fit to establish exclusive federal juris- 
diction by Title 29, § 158(b)(4)(ii)(B), 
U. S. C. A. This is a section of the Taft- 
Hartley Act as amended in 1959. It is also 
our view that the specific activity here com- 
plained of is regulated further by an amend- 
ment which appears as Title 29, § 158(e), 
U. S. C. A. Appellee urges that the last 
mentioned section is relieved of its effect 
by an exemption contained in said section 
which excepts from the operation thereof, 
“persons in the relation of a jobber, manu- 
facturer, contractor or subcontractor work- 
ing on the goods or premises of the jobber 
or manufacturer or performing parts of the 
integrated process of production in the ap- 
parel and clothing industry.” 


[Application of Exemption] 


An examination of the pleadings and the 
evidence in this case reveals no ground for 
the application of the exception to the ac- 
tivity of which complaint is made, and it 
is not necessary for us to determine the 
effect of said exception if applicable. Be- 
cause it has been made to fairly appear that 
the activities complained of constitute an 
unfair labor practice under the National 
Labor Relations Act the state jurisdiction 
must yield.* 


Therefore, the temporary injunctive order 
appealed is reversed. 


1 ‘When it is clear or may fairly be assumed 
that the activities which a State purports to 
regulate * * * constitute an unfair labor prac- 
tice under § 8, due regard for the federal enact- 
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ment requires that state jurisdiction must 
yield.”’ San Diego Bldg. Trades Council v. 
Garmon, 359 U. S. 236, 3 L. ed. 2d 775, 79 S. Ct. 
773. 
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[70,108] Ike Dovberg and Maurice Dovberg, individually and trading as Paste Co. 
of America v. Dow Chemical Co., et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 25,351. Dated June 24, 1961. 


Sherman Act 


Conspiracy to Destroy Business—Public Injury—Interstate Operations and Trans- 
actions.—An alleged conspiracy by a manufacturer, supplier, and retailers to destroy 
the business of a competitor of the manufacturer affected interstate commerce within the 
meaning of the antitrust laws, where the facts disclosed that the materials which the 
plaintiff-manufacturer bought from the supplier moved in interstate commerce, the de- 
fendant-manufacturer’s operations were interstate, and the plaintiff-manufacturer’s products 
were distributed nationally. " 


See Basic Rules, Vol. 1, ¥ 645.27. 


Private Suit—Suspension of Statute of Limitations—Concealment.—Although plain- 
tiffs’ allegations of concealment were confused, the fact that some defendants told the 
plaintiffs that another defendant was attempting to destroy their business did not negate 
those allegations. That evidence went to possible knowledge of one of the defendants, 
not to any concerted action by all. 


See Private Enforcement and Procedure, Vol: 2, f 9149.45. 


Private Suit—Accrual of Cause of Action—Conspiracy Case.—A civil conspiracy case 
is based upon the damage caused by the commission of an overt act; therefore, the statute 
of limitations begins to run from the time of the commission of that act which is alleged 
to have caused damage. The rule in criminal conspiracy cases is not applicable. 


See Private Enforcement and Procedure, Vol. 2, J 9141.50. 


Private Suit—Summary Judgment—Conspiracy.—Defendants’ motion for summary 
judgment was denied where there was, at least, a scintilla of facts which might constitute 
a violative conspiracy. A conspiracy raises a question of fact or, at least, a question of 
factual inference. As such, it may not be properly disposed of on summary judgment. 


See Private Enforcement and Procedure, Vol. 2, J 9196. 


For the plaintiffs: —Tom P. Monteverde of Schnader, Harrison, Segal & Lewis, Phila- 
delphia, Pa. 


For the defendants: Philip Price and Arthur E. Newbold, III, for Dow Chemical 
Co.; Herman J. Obert of Cushman & Obert for Pennsylvania Paste Co.: William L. Matz 
of Zoob, Cohan & Matz for Samuel Schultz & Co.; Jerome Lipman of Robinson, Green- 
berg and Lipman for Reba Spivak, i/t/a Atlas Wallpaper & Paint Co.; Judah Zelitch 
for Samuel Milkis, i/t/a Empire Wallpaper and Paint Co.; all of Philadelphia, Pa. 


[Nature of Action] 


This is an action under Sections 1 and 2 
of the Sherman Act,’ and Sections 2, 3 and 
4 of the Clayton Act* as amended by the 
Robinson-Patman Act. Plaintiffs, until 1957, 
were manufacturers of dry and cellulose 
based wallpaper paste and wall size elim- 
inator. Pennsylvania Paste, a defendant, 
also manufactures wallpaper paste and re- 
lated products. Samuel Schultz & Co., 
Empire Wallpaper & Paint Co., and Atlas 
Wallpaper & Paint Co. are all retailer de- 


115 USCA §§1 and 2. 
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fendants who, among other things, retail 
paste products in Philadelphia. Defendant 
Dow Chemical manufactures methyl-cellu- 
lose and sodium ortho-phenolphenate which 
it supplied to plaintiffs and which consti- 
tuted the principal ingredients of plaintiffs’ 
cellulose paste. 


Plaintiffs’ basic contention is the Pennsyl- 
vania Paste Co. conspired with all the other 
defendants to destroy plaintiffs’ business 
and thereby preserve Pennsylvania Paste 
Co,’s dominant position in the wet paste 


215 USCA §§ 13, 14 and 15. 
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manufacturing business in the Philadelphia 
area and Dow’s control of the use of methyl- 
cellulose and sodium ortho-phenolphenate. 


This case has a protracted history of 
pretrial discovery,® and pretrial conferences.‘ 
All defendants now move for summary 
judgment pursuant to FR 56 of the Federal 
Rules of Civil Procedure. Defendants con- 
tend (1) that taking the pleadings of the 
plaintiffs, their admissions, depositions, in- 
terrogatories, and Pre-Trial Statement of 
Contentions there is no factual basis to 
support the allegation of a conspiracy be- 
tween the defendants; (2) that the alleged 
conspiracy was neither in restraint of trade 
nor did it affect interstate commerce within 
the meaning of the Sherman or Clayton 
Acts; (3) that plaintiffs’ cause of action is 
barred by the applicable four year statute 
of limitations. 


Plaintiffs argue (1) that defendants can- 
not, in the face of the paper record and 
contentions, establish that the alleged con- 
spiracy did not exist; (2) that such a show- 
ing is required by the apposite law upon a 
motion for summary judgment; (3) that 
plaintiffs have demonstrated an ability to 
prove the conspiracy, as alleged, affected 
interstate commerce within the meaning of 
the anti-trust laws; and (4) that the statute 
of limitations is not applicable because it 
was a “continuing” conspiracy, and because 
it was concealed from the plaintiffs until 
1954, within the four year period provided 
by the statute. 

Opinion 

LEAHY, Senior District Judge [Jn full 
text]: 1. Courts, in this circuit, have ap- 
plied the broad rule of Frederick Hart & Co., 
Inc. v. Recordgraph Corporation, 3 cir., 160 
F. 2d 580, to summary judgment motions. 


? Over nine sets of interrogatories and nine 
depositions have been taken. 

+ To date four pretrial conferences have been 
held before various members of this Court. 

® In the Circuit Court of Appeals: 

Johnston v. Jones, 178 F. 2d 481; Paramount 
Pictures v. Rodney [1950-1951 TRADE CASES 
1 62,736], 186 F. 2d 111: FHR Liquidating Vorp. 
v. Brownell, 209 F. 2d 375; W. Sherwin v. Oil 
City National Bank, 229 F. 2d 835; Lawlor v. 
National Screen Service Corporation [1956 
TRADE CASES f 68,509], 238 F. 2d 59; M. Day 
v. Pennsylvania Railroad Co., 258 F. 2d 62. 

In the Eastern District of Pennsylvania: 

Christo v. United States, 83 F. Supp. 960; 
Carl Gutmann di Co. v. Rohrer Knitting Mills, 
86 F. Supp. 506; Samson Hosiery Mills v. 
Signature Hosiery Co., 94 F. Supp. 32; Sea- 
board Surety Co. v. Permacrete Const. Corp., 
105 F. Supp. 349; Noerr Motor Freight v. 
Eastern R. R. Presidents Co. [1953 TRADE 
CASES { 67,544], 113 F. Supp. 737; Duffield v. 
United States, 136 F. Supp. 944; Bunny Bear 
v. Dennis Mitchell Industries, 139 F. Supp. 542; 
Delaware Floor Products v. Franklin Distribu- 
tors, 12 F. R. D. 114; Strause v. Reading Co., 
14 F. R. D. 457; M. Levy v. Equitable Life 
Assurance Society of the United States, 18 
F. R. D. 164; Hurwitz v. Fidelity American 
Financial Corp., 179 F. Supp. 550; Aberdeen 
Hills Second Corporation v. Beafore, 24 F. R. D. 
502. 

In the Middle District of Pennsylvania: 

Love v. U. 8. Rubber Co., 92 F. Supp. 174; 
St. Louis Fire & Marine Ins. Co. v. Witney, 
96 F. Supp. 555; Reconstruction Finance Corp. 
v. Faust Distilling Co., 103 F. Supp. 167; Fagen 
v. Pennsylvania Railroad Co., 173 F. Supp. 465. 

In the Western District of Pennsylvania: 

William A. Meier Glass Co. v. Anchor Hock- 
ing Glass Corp., 95 F. Supp. 264; Pennsylvania 
Greyhound Lines v. Amalgamated Ass'n of 
Street Electric Railway & Motor Coach Em- 
ployees of America, Division 1063, 105 F. Supp. 
537; Compton v. Union Supply Co., 110 F. 
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Supp. 3; District 65 Distributive, Processing 
and Office Workers Union of New York & 
New Jersey v. McKagne, 115 F. Supp. 227; 
Ginsberg v. Stern, 125 F. Supp. 596; Mutual 
Life Insurance Co. of New York v. Ginsberg, 
125 F. Supp. 920; Hutchison v, New Amsterdam 
Cas. Co., 13 F. R. D. 175; Pasternack v. Dalo, 
17 F. R. D. 420; A. Rapos, Jr., v. Long Trans-- 
portation Co., 147 F. Supp. 696; Fleming v. 
John Deere Plow Company, 158 F. Supp. 399; 
Hardinge Co., Inc. v. Jones & Laughlin Steel 
Corporation [1958 TRADE CASES f 69,083], 164 
F. Supp. 75; Mas v. Owens-Illinois Glass Com- 
pany, 167 F. Supp. 657; C. Ricordi & Company 
». A..J. Slomanson, 19 F. R. D. 196; John L. 
Lowis v. Bobish, 22 F. R. D. 185; Jamison v. 
Pennsylvania Salt Manufacturing Company, 22 
F. R. D. 238: United States v. Logan Co. [1957 
TRADE CASES { 68,604], 147 F. Supp. 330. 

In the District of New Jersey: 

Montmorquet v. Johnson & Johnson, 82 F. 
Supp. 469; Postel v. Caruso, 86 F. Supp. 498; 
United States v. General Instrument Corpora- 
tion [1948-1949 TRADE CASES { 62,510], 87 F. 
Supp. 157; Zig Zag Spring Co. v. Comfort 
Spring Corp., 89 F. Supp. 410; Chiplets v. June 
Dairy Products Co. [1950-1951 TRADE CASES 
{ 62,698], 89 F. Supp. 814; Rollo Mfg. Co. v. 
Marco. Chemicals, 92 F. Supp. 218; Transcon- 
tinental Gas Pipe Line Corporation v. Borough 
of Milltown, in Middlesex County, 93 F. Supp. 
283: Birkins v. Seaboard Service, 96 F. Supp. 
245: Saddle River Tp. v. Erie R. Co.,9 F. R. D. 
252: Leigh v. Barnhart, 10 F. R. D. 279; Hacello 
Corporation v. Conner, 10 F. R. D. 289; United 
States v. Vigilanto, 10 F. R. D. 343; United 
States v. Bermaner, 10 F. R. D. 400; Silvery 
Lighting v. Versen, 10 F. R. D. 507; Q-Tips, 
Inc. v. Johnson & Johnson, 109 F. Supp. 657; 
International Plainfield Motor Co. v. Local No. 
343, International Union, United Automobile, 
Aircraft & Agricultural Implement Workers of 
America, C. I. O., 123 F. Supp. 683; Glatt v. 
Sisco, 136 F. Supp. 936; Temp-Resisto Corp. Vv. 
Glatt, 18 F. R. D. 148; Pollack v. City of 
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The rule of the Hart opinion severely limits 
the Court’s discretion to grant such a mo- 
tion.® On at least one occasion, it would 
seem the Court of Appeals deviated from 
this approach.’ The extent to which the 
rule in Hart has been eroded by such devia- 
tions cannot be determined. However, I do 
not think that the Court here is now re- 
quired to resolve this question, for, as will 
appear, determination of the issues raised 


by the motions for summary judgment is 
controlled by specific authorities. 


[Conspiracy Issue] 


2. Conspiracy raises a question of fact or, 
at least, a question of factual inference. As 
such, it may not be properly disposed of on 
summary judgment® Bragen v. Hudson 
County News Company, 3 Cir. [1960 TRADE 
Cases J 69,724], 278 F. 2d 615.° In Bragen, 


ne i nn aa en ee ee 


Newark, 147 F. Supp. 35; Dean Oil Company 
v. American Oil Company [1957 TRADE CASES 
7 68,593], 147 F. Supp. 414; Farbenfabricken 
Bayer v. Sterling Drug [1958 TRADE CASES 
{ 68,949], 153 F. Supp. 589; Booth v. Security 
Mutual Life Insurance Company, 155 F. Supp. 
755; United States v. Standard Accident In- 
surance Co., 158 F. Supp. 616; Roebling Securi- 
ties Corporation v. United States, 176 F. Supp. 
844: Reliable Volkswagen Sales & Service Co. v. 
World Wide Automobile Corp, [1960 TRADE 
CASES { 69,644], 182 F. Supp. 412; Curto’s, Inc. 
v. Krich-New Jersey, Inc., [1961 TRADE CASES 
{ 70,089], 193 F. Supp. 235. 


In the District of Delaware: 

Synchem v. American Hyalsol Corp., 82 F. 
Supp. 685; Alamo Refining Co. v. Shell Devel- 
opment Co., 84 F. Supp. 325; Park-In Theatres 
v. Paramount-Richards Theatres, 90 F. Supp. 
730; Brown v. Insurograph, 90 F. Supp. 828; 
Metals Disintegrating Co., Inc. v. Reynolds 
Metals Co., 92 F. Supp. 896; Webster-Chicago 
Corp. v. Minneapolis-Honeywell Regulator Co., 
99 F. Supp. 503; Dimet Proprietary Limited v. 
Industrial Metal Protective, 109 F. Supp. 472; 
Wilmington Trust Co. v. Travelers Ins. Co., 
109 F. Supp. 487; Rohm é& Haas Co. v. Per- 
mutit Co,, 114 F. Supp. 846; Van Brode Milling 
Co. v. Kellogg Co. [1955 TRADE CASES 
f 68,162], 132 F. Supp. 330; Abramson v. Del- 
rose, 132 F. Supp. 440; Smith v. Onyx Oil & 
Chemical Co. [1953 TRADE CASES { 67,415], 
106 F. Supp. 697; Schwab v. International 
Water Corporation, 136 F. Supp. 310; Kowaleski 
v. Pennsylvania Railroad Co., 141 F. Supp. 565; 
Klein v. Lionel Corporation [1956 TRADE 
CASES { 68,296], 18 F. R. D. 184; L. HE. Talcott 
é Sons, Inc. v. Aurora Corp., 176 F. Supp. 
783; A. Smith Bowman and Sons, Inc. v. 
Schenley Distillers, Inc., 128 USPQ 137. 

6In the Hart case, Judge Kalodner wrote 
(p. 581): 

“* * * on motions to dismiss and for sum- 
mary judgment, affidavits filed in their support 
may be considered for the purpose of ascer- 
taining whether an issue of fact is presented, but 
they cannot be used as a basis for deciding the 
fact issue. An affidavit cannot be treated, for 
purposes of the motion to dismiss, as proof 
contradictory to well-pleaded facts in the com- 
plaint.’’ (Italics original) 


The Hart case has been subject to critical 
analysis, viz.: OC. F. Shotwell v. United States, 
E. D. Wash., 163 F,. Supp. 907; National Surety 
Corporation v. Rollins, D. C. Del., 16 F. R. D. 
530; and by commentators: 6 Moore’s Federal 
Practice 56.11 [3] N. 6 (2 ed. 1953); 99 U. Pa. 
L. R. 212; 69 Harv. L. R. 839, as being too 
limited a procedural function of FR 56. 
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1 Proctor v. Sagamore Big Game Club, 3 cir., 
265 F. 2d 196. 

® See Curto’s, Inc. v. Krich-New Jersey, Inc., 
D. C. N. J. [1961 TRADE CASES f 70,089], 193 
F. Supp. 235, citing United States v. General 
Railway Signal Co., D. C. W. D. N. Y. [1952 
TRADE CASES _{ 67,376], 110 F. Supp. 422, 
where it is said: 

“Conspiracy, ordinarily, is not proved by di- 
rect evidence in the manner as is an action on 
a written contract. The very nature of con- 
spiracy has its base in secrecy toward the party 
to be duped or the law to be evaded and can 
only be established by pressing together the 
fragments of evidence as to conduct, speech and 
writings of the parties to the conspiracy. Inter- 
state Circuit v. United States [1932-1939 TRADE 
CASES 155,205], 306 U. S. 208, 59 S. Ct. 467, 
83) 1. Ed., (610, Fees 

‘If movant should submit its case to this 
court upon the affidavits and pleadings now 
before it * * * gross injustice might be done 
* * * Not all of the facts which a formal trial 
would produce are before the Court and the 
Court has a slight doubt, at least, as to the 
facts."’ 


® Bragen v, Hudson County News Company, 
D. C. N. J. [1959 TRADE CASES { 69,304], 168 
F. Supp. 231, was an action by a retailer of 
newspapers, magazines and other publications 
against an exclusive distributor thereof for 
damages alleged to have resulted from distribu- 
tor’s violation of Sections 1 and 2 of the Sherman 
Act by requiring retailer to accept ‘‘dirty books’’ 
as a condition of a continuing supply of morally 
wholesome publications. There, after examina- 
tion of the plaintiff's contentions, supporting 
affidavits and depositions, Judge Wortendyke 
granted summary judgment and said in part 
(p. 234) : 

“The complaint herein does not contain the 
familiar allegations in a charged monopoly that 
there is a conspiracy to fix prices, divide market- 
ing territories, apportion customers, restrict 
production or otherwise suppress competition. 
Cf. Apex Hosiery v. Leader (1940) [1940-1943 
TRADE CASES { 56,039], 310 U. S. 469, 494-498, 
60 S. Ct. 982, 84 L. Ed. 1311. The pleadings 
and proof before me simply show a personal 
grievance between Bragen and Hudson arising 
from the refusal of the latter to continue doing 
business with Bragen. Cf. Shotkin v. General 
Electric Co., supra; Klor’s, Inc. v. Broadway- 
Hales Stores, 9 Cir., 1958 [1958 TRADE CASES 
{ 69,007], 255 F. 2d 214, certiorari granted. 79 
S. Ct. 23. * * * Clearly, Hudson’s refusal to 
sell is not grounded in any attempt to monopo- 
lize, since it is undisputed that service would be 
resumed upon the settlement of the claim for 
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the Court of Appeals, in reversing the dis- 
trict court’s grant of summary judgment in 
a Sherman Anti-Trust Act case, through 
Judge Kalodner, stated: “The impact of 
particular circumstances upon an inference 
arising from an admittedly existing factual 
situation calls for a factual determination 
which is the function of the trier of facts and 
not the court in disposing of a motion for sum- 
mary judgment.” (p. 618) “Here, in the in- 
stance cited, the District Court ‘found’ from 
the deposition, that an inference of monopo- 
listic practice existed by reason of the unchal- 
lenged ‘tie-in-sales’ and then proceeded to 
make the factual finding that the existing 
inference was ‘negatived’ by other ‘facts’. 


“As we earlier stated, ‘Documents filed 
in support of a motion for summary judg- 
ment are to be used for determining whether 
issues of fact exist and not to decide the 
fact issues themselves.’” (p. 618)” 


In the case at bar, plaintiffs allege” and 
in their depositions set forth, at least, a 
scintilla of facts which might constitute a 
violative conspiracy. Defendants, by denials ” 
and allegations of negativing facts * move 
for summary judgment. In the face of the 
Court of Appeals’ admonition in Bragen, 


money owing. In the absence of any scheme to 
fix prices or eliminate competition such action 
is not offensive to the Sherman Act. Inter- 
borough News Co. v. Curtis Publishing Co., 2 
cir., 1955 [1955 TRADE CASES f 68,129], 225 F. 
20289725 (prio) Pte G* 

“Further Bragen is free to sell magazines, 
periodicals, and newspapers supplied by others 
than Hudson and indeed does so. See Federal 
Trade Commission v. Sinclair Co., 1923, 261 
U. S. 463, 43 S. Ct. 450, 67 L. Ed. 746. There 
is nothing to show that Hudson exercises any 
restraint over the distribution of magazines and 
publications other than those which it distrib- 
utes. Journal of Commerce Pub. Co. v. Trib- 
une Co., 7 cir., 1922, 286 F. 111. Lastly, any in- 
ference that this is a monopolistic practice is 
negativated by the fact that Hudson gives full 
credit to the retailer for any magazines and 
paper-backed books it supplied which were un- 
sold by the retailers.’’ (p. 235) 

10 Under the mandate of the Court of Appeals, 
Bragen v. Hudson County News Co. has been 
remanded for trial. 

4 Plaintiffs’ Complaint and Amended Com- 
plaint, Counts 9, 10, 11, 12, 13 and 14. 

122 Brief on Behalf of Defendant Pennsylvania 
Paste Company Sur Motion for Summary Judg- 
ment (pp. 9, 10): ‘‘For this reason it would 
serve no effective purpose at this time for de- 
fendant Pennsylvania Paste Company to pro- 
ceed beyond the point of a categorical denial 
of any participation in any conspiracy with Dow 
or with any of the retailers.”’ 

33 See, e.g., generally Brief of defendant Dow 
Chemical Company in Support of its Motion for 
Summary Judgment. 
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defendants’ motions cannot be granted.™* 
Moreover, where, as here, a jury trial has 
been demanded, it is necessary to be cau- 
tious in granting summary judgment and 
not to decide issues which should be left 
to the province of the jury. Bragen v. Hud- 
son County News Company [1960 Trade 
CASES { 69,724], 3 cir., 278 F. 2d 615. 


[Statute of Limitations] 


3. In support of their motions for sum- 
mary judgment, defendants further argue 
plaintiffs’ cause of action, in whole or in 
part,“ is barred by the applicable four year 
statute of limitations.” Plaintiffs counter 
that under the case of United States v. 
Kissell, 218 U. S. 601, a conspiracy to 
monopolize continues until the conspiracy 
succeeds; and that in the instant case the 
conspiracy continued until plaintiffs were 
forced out of business in 1957; and that, 
under Kissell, while the conspiracy still ex- 
ists, the statute of limitations is tolled. 
Since plaintiffs brought their action in 1958, 
they argue it is timely. Further, plaintiffs 
contend the statutory period does not run 
until plaintiffs “discover” the conspiracy, 
which such discovery, according to their 


33a The Bragen case (and the case at bar) is 
to be distinguished from the recent Court of 
Appeals case of Taxin v. Food Fair Stores, Inc., 
3 cir. [1961 TRADE CASES { 69,934], 287 F. 2d 
448. In that case, summary judgment was 
granted because of plaintiff's express admission: 
“However, this allegation must be interpreted 
and considered in the light of Bernard Taxin’s 
deposition which concedes that the Mandell 
defendants had nothing to do with alleged 
fraudulent representation by the Food Fair 
defendants.”’ 

The contested facts of Bragen and the case at 
bar could not support a similar finding for sum- 
mary judgment. 

44 Defendant Pennsylvania Paste Co. asserts 
all invasions of plaintiffs’ rights occurring before 
September 28, 1954 are barred. [Brief, p. 15]. 
Defendant Dow concurs in this statement [Brief, 
p. 7], and retail defendant Atlas Wallpaper & 
Paint Co. [Brief, p. 17-18] likewise concurs, as 
does Samuel Schultz & Co., which states, as 
to it, plaintiffs’ action is completely barred 
[Brief, p. 17]. It would seem another retail 
defendant Empire Wallpaper & Paint Company 
adopts the statute of limitations objection 
{Brief, p. 1]; but its position, however, is not 
stated with any specificity. 

%15 USC §15b states: ‘‘Any action to 
enforce any cause of action under sections 15 or 
15a of this title shall be forever barred unless 
commenced within four years after the cause 
of action accrued. No cause of action barred 
under existing law on the effective date of this 
section and sections 15a and 16 of this title shall 
be revived by said sections.”’ 
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allegations, did not occur until 1954, within 
the statutory limit. For this second proposi- 
tion, plaintiffs cite Moviecolor Limited v. 
Eastman Kodak Co, [1961 TRADE CASES 
7 69,957], 2 cir, F. 2d —, which con- 
cerns the law of concealment in anti-trust 
litigation. Concealment is different from a 
failure to discover.* Although plaintiffs 
assert they failed to discover the conspiracy, 
I shall, in the light of their reliance on 
Moviecolor Limited v. Eastman Kodak, supra, 
consider their failure to discover to mean it 
was due to concealment. 


Plaintiffs are correct in their statement of 
the rule of U. S. v. Kissell, supra, but they 
fail to note that the court, in that instance, 
had reference to a criminal conspiracy under 
the anti-trust laws. The authorities have 
held the Kissell rule has no application to a 
statute of limitations problem in a civil con- 
spiracy.” I held, in part, for example, in 
Henis v. Compania Agricola De Guatemala, 
D. C. Del., 116 F. Supp. 223 [p. 226]: “The 
distinction between the application of a 
Statute of Limitations in a criminal con- 
spiracy case and such application in a civil 
case based upon a conspiracy has been 
clearly pointed out in Momand v. Universal 
Film Exchanges, 1 cir. [1948-1949 TRaprE 
Cases { 62,360], 172 F. 2d 37, at page 49. 
There it is shown that in a criminal prose- 
cution the Statute of Limitations does not 
begin to run until the last overt act per- 
formed in compliance with the original 
agreement has been accomplished. A civil 
case, however, is based upon the damage 
caused by the commission of the overt act 
and the applicable statute must run from 
the time of the commission of that act 


which is alleged to have caused the damage 
* OK OK? 


Thus, absent concealment, all activity 
which occurred before 1954 may be intro- 
duced as evidence of the existing conspiracy, 


but may not be the basis of a cause of action 
upon which plaintiffs may recover. Plaintiffs 
here allege conspiratorial activity by all 
defendants up until 1957. Defendants’ denial * 
of such activity raises a question of fact 
which, at least initially, should be put to the 
jury. However, at the conclusion of plain- 
tiffs’ case the court will entertain motions 
under FR 41b, etc. 


[Concealment] 


The essential elements of concealment of 
a civil conspiracy under the anti-trust laws, 
where a motion for summary judgment had 
been made, were stated by Judge Clary in 
Philco Corporation v. Radio Corporation of 
America, E. D. Pa. [1960 TRADE CASES 
J 69,775], 186 F. Supp. 155. There he said (p. 
163): “First Philco says ‘* * * the only per- 
sons having knowledge of the facts were the 
conspirators themselves * * * (Paragraph 
100 of Complaint). Stated affirmatively— 
Philco was without knowledge of the cause 
of action. Next they say ‘[Philco] charged 
R. C. A. with such action [but they] vigor- 
ously denied it.’ (Paragraph 100 of Com- 
plaint). Stated another way—R. C. A. 
committed an affirmative act of concealment of 
this cause of action. Finally, they allege 
that ‘since. the only persons having knowl- 
edge of the facts were the conspirators 
themselves, it was apparent to Philco that 
further investigation would be fruitless.’ 
(Paragraph 100 of Complaint). Restated— 
no amount of diligence on Philco’s part 
would have uncovered this cause of action. 
These allegations taken together constitute 
the essential elements of the defense of con- 
cealment. Had the defendants, without 
more, presented their present motion for 
summary judgment, their request would 
necessarily have been denied, since the 
pleadings alone raise a genuine issue as to 
a material fact (whether or not there was 
concealment of the cause of action by 


Ne ee, 


46 Concealment requires an act on the part of 
defendant “in the absence of a fiduciary or 
other trust or confidential relationship between 
the parties, an affirmative act on the part of the 
defendant tending toward concealment is neces- 
sary, and that passivity, such as silence on his 
part, is not sufficient, in order to constitute such 
concealment as to toll the statute of limitations, 
at least where the basis of the action was not 
fraud and the silence a continuation of the 
original fraud.’’ What Constitutes Concealment 
Preventing the Application of the Statute of 
Limitations: 173 A. L. R. 576, p. 585. 

Williamson v. Columbia Gas & Electric 
Corp., 3 cir. [1950-1951 TRADE CASES {| 62,759], 
186 F. 2d 464; Rutkin v. Reinfield, 2 cir., 229 


{ 76,103 


F. 2d 244; Steiner v. 20th Century-Fox Film 
Corporation, 9 cir. [1956 TRADE CASES 
f| 68,304], 232 F. 2d 190; Hoffman v. Halden, 9 
cir., 268 F. 2d 280; Momand v. Universal Film 
Exchanges, 1 cir. [1948-1949 TRADE CASES 
{ 62,360], 172 F. 2d 37; Fleischer v. A. A. P., 
InNC3YD.  CMSD. NEY LISS eT RAD EACASE'S 
{ 69,413], 180 F. Supp. 717; Image & Sound Serv- 
ice Corp. v. Altec Service Corp., D. C. Mass. 
[1956 TRADE CASES f 68,581], 148 F. Supp. 
237, As to statute of limitations beginning to 
run against civil action or criminal prosecution 
for conspiracy, see 62 A. L. R. 2d 1369, p. 1392. 

18 See, e.g., Reply Brief (p. 19) on Behalf of 
Defendant Atlas Wallpaper & Paint Co., Sur 
Motion for Summary Judgment. 
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R. C. A. so as to toll the statute of limita- 
tions). See Rule 56(c) of the Federal Rules 
of Civil Procedure, Title 28, USCA.” 


Judge Clary granted defendants’ motion 
for summary judgment, finding Philco had 
actual notice of a meeting between the alleged 
conspirators to formulate the conspiratorial 
plan, and such notice was given prior to 
four years before the institution of the 
case.” In the case at bar, although plaintiffs’ 
allegations are confused,” they would seem 
to fit within the traditional formula for con- 
cealment set out by Judge Clary. The fact 
that upon certain occasions retailer defend- 
ants told plaintiffs that Pennsylvania Paste 
was attempting to destroy their business ™ 
does not negate these allegations. Such 
evidence goes to possible knowledge of one 
of the defendants, not to any concerted 
action by all. 


For these reasons, I think an issue of 
. fact exists as to whether plaintiffs’ suit, in 
whole or in part, is barred by the statute of 
limitations. Therefore, on this aspect of 
the case, summary judgment should be denied. 


[Interstate Commerce] 


4. Defendants Pennsylvania Paste and 
Schultz Company both argue for summary 
judgment because plaintiffs’ supporting papers 
and the present state of the record establish 
that the alleged conspiracy did not effect 


interstate commerce within the meaning of 
the anti-trust laws. The rule, however, of 
“effect upon interstate commerce” laid down 
in Klors v. Broadway-Hale Stores [1959 
TRADE CASES § 69,316], 359 U. S. 207, and 
Radiant Burners, Inc. v. Peoples Gas Light 
Co., et al. [1961 Trane CAssEs { 69,896], 364 
U. S. 656, is very broad. The Supreme 
Court has stated the rule to encompass any 
situation where the use of economic leverage 
through group boycott or efforts has been 
used to limit or close an individual entre- 
preneur’s access to supply or disposition of 
goods in interstate commerce, or used to 
foreclose market entry or market operations 
regardless of the perceptible market effect.” 
Under the strictest reading of this rule, it is 
apparent from the uncontested facts that, 
as a matter of law, the alleged conspiracy, 
if proven, affected interstate commerce. The 
uncontested facts supporting this view are 
the materials which plaintiffs bought from 
Dow for use in their products moved in 
interstate commerce;* Pennsylvania Paste 
Company’s business operations are inter- 
state;* and plaintiffs’ products were dis- 
tributed nationally through Arthur S. Hoyt 
& Co.” 


Defendants’ motions for summary judg- 
ment are denied on all counts. The court 
will entertain a motion setting an appro- 
priate date for trial. 


[f 70,109] Norman Tobacco & Candy Co., Inc. v. Gillette Safety Razor Co. 


In the United States District Court for the Northern District of Alabama, Southern 
Division. Civil Action No. 8458. Dated May 31, 1960. 


Sherman and Clayton Acts 


Private Suit—Statute of Limitations—State Statute as Bar—-A private suit com- 
menced after the effective date of the federal statute of limitations was barred under a 
one-year Alabama statute. The claim was “barred under existing law” on the effective 
date of the federal law, which does not revive claims previously barred. 


See Private Enforcement and Procedure, Vol. 2, | 9130.30. 


Private Suit—Statute of Limitations—Accrual of Action—Overt Act Within Limita- 
tion Period—An action for damages allegedly caused by a refusal to sell was barred 


19 Here actual notice of conspiratorial activity 
is not present. 

20 Plaintiffs’ Brief (p. 58) in Opposition to 
Defendants’ Motions for Summary Judgment: 
‘« #® * the period of limitations in an action 
of this kind does not begin to run until the 
plaintiff discovers the existence of the con- 
spiracy alleged.’’ 

21 Plaintiff Maurice Dovberg affidavit, para- 
graphs 4 and 5; Plaintiffs’ Answer to Pennsyl- 
vania Paste Company’s Interrogatory No. 10; 
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Dovberg Deposition, pp. 159-164; 168-170; 399- 
403; Plaintiffs’ Answer to Pennsylvania Paste 
Company's Interrogatory No. 12; William Dov- 
berg Affidavit, paragraph 4. 

2 See Note: Proving Injury to Competition 
in Private Anti-trust Suits Provoked by Con- 
certed Refusals to Deal, 68 Yale L. J. 949. 

2 Plaintiffs’ Brief (p. 49) in Opposition to De- 
fendants’ Motion for Summary Judgment, 

24 Id. 

23 Id. 
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where the commission of an unlawful act within the limitation period was not shown. 
Evidence of personal contact and correspondence between the plaintiff and defendant 
within the statutory period failed to show any instance of an unlawful refusal to deal. 
Also, the claim could not be-predicated upon the theory that the original refusal was a 


continuing tort or conspiracy, without a time of accrual. 
See Private Enforcement and Procedure, Vol. 2, J 9141.20, 9141.70. 


Private Suit—Suspension of Statute of Limitations—Concealment.—There was no 

concealment of a refusal to sell, so as to toll the statute of limitations, where the plaintiff 
: es 

knew of the refusal, treating himself as a past customer, and failed to show any trick or 


contrivance” calculated to mislead him. 


See Private Enforcement and Procedure, Vol. 2, J 9149.45. 
For the plaintiff: Harry B. Cohen, Birmingham, Alabama. < 
For the defendant: Douglas Arant, John J. Coleman, Jr., White, Bradley, Arant, All 


& Rose, Birmingham, Alabama. 
Affirmed, 1961 Trade Cases J 70,105. 


Opinion 
[Nature of Action} 


GrooMs, Judge [Jn full text]: This action, 
filed by a tobacco wholesaler against a manu- 
facturer of razors, razor blades and shaving 
cream’ seeks to recover treble damages and 
an injunction’ for alleged violations by the 
defendant of various sections * of the federal 
antitrust laws commonly referred to as the 
Sherman, Clayton and Robinson-Patman 
Acts. The Plaintiff, by separate action, filed 
in this Court at the same time as this one, 
against the same Defendant also sought 
damages for breach of an alleged require- 
ments agreement. That case (hereinafter 
sometimes called the “contract” case) re- 
sulted in a jury verdict for the Defendant 
and judgment thereon which was affirmed 
on appeal. Norman Tobacco & Candy Co. v. 
Gillette Safety Rasor Co., (CA-5; 1959) 264 
Fa2d/5ik 

The Complaint, in the present action has 
been dismissed with leave to amend and 
has been amended by the Plaintiff on three 
occasions. As last amended it contained 


six counts: I, II, IIJ, IV, V and IX. 
Count III, based upon Section 3 of the 
Robinson-Patman Act (15 U. S. C. A. 
§ 13a) is no longer before the Court.* 


{Summary Judgment] 


On January 12, 1960 the Defendant filed 
certain Motions for Summary Judgment in 
this action.© Specifically the Defendant 
moves for judgment in its favor upon each 
of four separate grounds, viz: (1) That the 
action is barred by the Alabama statute of 
limitations of one year; (2) that the action 
is barred by the judgment of this Court in 
the contract case; (3) that the issues in 
this case essential to support a recovery for 
plaintiff herein were decided adversely to 
Plaintiff in the contract case, and Plaintiff, 
hence, is estopped to raise them in this ac- 
tion; and (4) that there is no genuine 
issue of material fact involved and Defend- 
ant is entitled, on the record, to judgment 
as a matter of law. 


To these Motions Plaintiff filed its “Re- 
sponse in Opposition to Defendant’s Motion 
for Summary Judgment” incorporating 


1 The Defendant’s name was changed from 
“Gillette Safety Razor Company’’ to ‘‘The 
Gillette Company’’ on or about March 26, 1952. 
Gillette Safety Razor Co. is an operating divi- 
sion of the Defendant and not a corporation 
or separate entity. 

? Under Section 4 (15 U. S. C. A. § 15) of the 
Clayton Act treble damages are afforded to 
“any person who shall be injured in his busi- 
ness or property by reason of anything for- 
bidden in the antitrust laws’’. Injunctive relief 
may also be sought. (15 U.S.C. A. § 26) 

3]J.e. Sections 1 and 2 of the Sherman Act 
(15 U. S. C. A. §§$1, 2); Sections 2(a), 2(c), 
2(d), 2(e) and 3 of the Robinson-Patman Act 
amendment to the Clayton Act (15 U. S. C. A. 


q 70,109 


§§ 13(a), 13(c), 13(d), 13(e) and 13a); and 
Section 3 of the Clayton Act (15 U. S. C. A. 
§ 14). 

#Defendant’s Motion to Dismiss the Com- 
plaint, as last amended, was heretofore sus- 
tained as to Count ITI on authority of Nashville 
Milk Co. v. Carnation Coe. [1958 TRADE CASES 
68,915], 355 U. S. 373 (1958). 

5In support of its said Motions Defendant 
relies upon the pleadings on file in this action, 
the interrogatories propounded by it to the 
Plaintiff and Plaintiff's answers thereto, the 
deposition of A. L. Roseman, Plaintiff’s Presi- 
dent, taken by Defendant in this action, the 
appeal record in the contract case and certain 
affidavits. 
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therein, inter alia, pre-trial depositions taken 
by Plaintiff of certain agents and officers 
of Defendant, affidavits of Plaintiff's officers, 
of present and former sales personnel of 
Plaintiff and of a customer of the Plaintiff, 


The Court has considered all of the 
materials and evidence relied upon by each 
of the parties and has reached the conclu- 
sion for reasons hereinafter set forth that 
this action is barred by the one-year statute 
of limitations of Alabama. The Court ac- 
cordingly does not deem it necessary to 
consider the other grounds * of the Defend- 
ant’s said Motions and does not pass upon 
them. 

[Statute of Limitations] 


Prior to January 7, 1956, there was no 
federal statute specifically applicable to 
antitrust actions brought under United 
States laws. And, since the early decision 
of the United States Supreme Court in Chatita- 
nooga Foundry and Pipe Works v. Atlanta, 
203 U. S. 390 (1906)," the courts uniformly 
have held that the statute of limitations of 
the state in which the action is brought 
applies to the federally created rights to sue 
under the antitrust laws. Burnham Chemical 
Co. v. Borax Consolidated, Ltd., (CA-9; 
1948) [1948-1949 TrapE Cases {[ 62,322], 170 
F. 2d 569. Such has been the consistent 
view of the United States Court of Appeals 
for the Fifth Circuit.® 

On July 7, 1955, Congress passed an Act 
amending the Clayton Act. which provided 
for a time limitation of 4 years upon actions 
instituted under the United States antitrust 
laws. This Act, which is codified as para- 


6 The Court has considered ground (4) of 
Defendant’s Motion to the extent that the Court 
finds no genuine issue of material fact in re- 
spect of its conclusion that this action is barred 
by the statute of limitations. 

7In that case the Supreme Court, relying 
upon Huntington v. Attrill, 146 U. S. 657, held 
inapplicable to antitrust actions the general 
federal statute of limitations relating to any 
“suit or prosecution for any penalty for for- 
feiture pecuniary or otherwise, accruing under 
the laws of the United States.”’ 

8See, e.g. Crummer Co. v. duPont, (CA-5; 
1955) [1955 TRADE CASES { 68,042], 223 F. 2d 
238: Green v. Wilkinson, (CA-5; 1956) [1956 
TRADE CASES { 68,360], 234 F. 2d 120. 

® Section 4B provides as follows: ‘‘Any action 
to enforce any cause of action under Section 4 
or 4A [15 U. S. C. A. §§ 15, 15A] shall be for- 
ever barred unless commenced within four 
years after the cause of action accrued. No 
cause of action barred under existing law on 
the effective date of this Act shall be revived 
by this Act.’’ 
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graph B of Section 4 of the Clayton Act 
(15 U. S. C. §15B) became effective on 
January 7, 1956. However, it is clear that 
it was intended to be prospective in effect 
only, so as not to revive claims previously 
barred by applicable state statutes of limita- 
tions.° 


[Alabama Statute] 


Alabama has no statute of limitations 
applying in terms to antitrust actions or to 
actions based upon statute other than for 
penalty or forfeiture. According to the 
better view, an action for treble damages 
under the United States antitrust laws is 
compensatory and remedial and in the 
nature of a tortious interference with the 
rights of others. See e.g. Crummer Co. v. 
duPont, (CA-5; 1955) [1955 Trape CASES 
J 68,042], 223 F. 2d 238 and cases cited 
therein. So construed the applicable statute 
is subdivision 5, § 26, Title 7, Code of Ala., 
1940, which provides a limitations period of 
one year. This section has been held to 
apply to an action based upon an Act of 
Congress (Local Trademarks v. Rogers, 
(CA-5; 1948) 170 F. 2d 715) and the court 
rules accordingly that the Alabama one-year 
limitations statute * is applicable. 


In applying the statute of limitations to 
this case the Court takes cognizance of the 
fact that, as conceded by Plaintiff," the 
real thrust of this action is the refusal of 
Defendant to sell its products to Plaintiff. 
It is undisputed that Defendant removed 
Plaintiff from its so-called “direct list” of 
customers in 1949 soon after the change in 
ownership of Plaintiff’s capital stock” was 


10 The Court notes in passing that according 
to a minority of Courts a private antitrust 
action is considered to be penal in nature and 
hence would be governed by the statute of limi- 
tations applicable to actions for a penalty given 
by statute. See Hoskins Coal and Dock Corp. 
v. Truax Traer Coal Co., (CA-7; 1951) [1950+ 
1951. TRADE CASES f 62,925], 191 F. 2d 912. 
So viewed, the applicable Alabama statute of 
limitations would be subdivision 3, of Section 
2%, Title 7, Code of Alabama of 1940, which 
likewise provides a limitations period of one 
ear. 
shen On oral argument of Defendant’s Motion 
for Summary Judgment, Plaintiff's counsel con~- 
ceded that the gravamen of its claim was the 
refusal of Defendant to sell to the Plaintiff 
Gillette products. 

122,Qn or about August 22, 1949 the present 
owners of Plaintiff acquired its entire capital 
stock. Prior to that date Plaintiff was a cus- 
tomer of Defendant. Subsequent thereto De- 
fendant sold none of its products to Plaintiff. 
Cf. Norman Tobacco & Candy Co. v. Gillette 
Safety Razor Co., 264 F. 2d at pp. 752-3, F. n. 2. 
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brought to Defendant’s attention. This fact 
was known to Plaintiff by April 1950, if 
not before” but its action herein was not 
filed until August 3, 1956. It seems clear 
therefore that the alleged wrongful refusal 
to sell upon which Plaintiff relies was 
“barred under existing law’ (i.e. by the 
Alabama one-year statute) upon January 7, 
1956, the effective date of the federal limita- 
tions act. The Plaintiff, in its complaint 
seeks to avoid this conclusion by its allega- 
tions common to each count (1) that De- 
fendant’s “wrongful acts’”’ have occurred and 
persisted continuously from, to-wit, the first 
day of September, 1949 up to and including 
the present date, and (2) that, in any 
event Plaintiff's causes of action were 
fraudulently concealed from it until shortly 


before August, 1956, the date of filing of . 


its action. 
{Act Within Period] 


With respect to the first of these conten- 
tions Plaintiff does not point to, and the 
Court has been unable to find in the entire 
record, any evidence of the commission by 
Defendant within the limitations period of 
any act violative of the antitrust laws. It 
would extend the length of this opinion 
unduly if the Court were to attempt to sum- 
marize all the evidence upon which Plaintiff 
relies. However, for illustrative purposes 
only, the Court is of the view that the 
record evidence most favorable to the 
Plaintiff falls generally within three cate- 
gories: (1) evidence concerning personal 
contacts between Plaintiff and Defendant, 
(2) evidence concerning written communi- 
cations between Plaintiff and Defendant, 
and (3) evidence involving the statements 
and activities of Plaintiff’s competitors. These 
categories of evidence viewed from Plain- 
tiff’s standpoint (although in many respects 
denied by Defendant) are in summary form 
as follows: 


1. A number of personal contacts be- 
tween representatives of Plaintiff and De- 
fendant took place between August 22, 
1949 and January 7, 1955. There is evi- 
dence to the effect that on some of these 
occasions orders were given to Defendant’s 
representatives and assurances made by 
them that such orders would be filled and 
Plaintiff's needs and requirements for Gil- 
lette products taken care of. Subsequent 
to January 7, 1955, however, representatives 
of Plaintiff and Defendant came into con- 
tact on only three occasions. The first of 
these occurred in March, 1956 when Plain- 
tiff’s President A. L. Roseman attended 
a tobacco convention in Chicago “for the 
purpose of seeing why we were not getting 
shipments on Gillette blades” where he 
conferred with Paul A. Shipman, Defend- 
ant’s Customer Relations Manager. Mr- 
Shipman stated that “he still couldn’t un- 
derstand why we hadn’t received shipment 
of blades” that Gillette required its whole- 
salers to adhere to prices, to pay their bills, 
and to take an active part in promoting 
Gillette products; and that he would see 
to it that the Gillette District Manager in 
Jacksonville, Florida called upon the Plain- 
tiff. Subsequently, in June or July 1956 
Defendant’s Alabama sales representative 
called upon Plaintiff.* The third and last 
visit in point of time was made by Defend- 
ant’s District Manager Smiley in July 1956. 
According to Plaintiff “Mr. Smiley came 
in and shook hands and said right at that 
time they had adequate coverage, and 
he left.” 


2. The correspondence and other written 
materials exchanged between Plaintiff and 
Defendant are referred to in Plaintiff’s 
answers to Defendant’s interrogatories and 
appear as exhibits to certain depositions 
of Defendant’s officers and agents taken 
in this action by Plaintiff. The Court will 


8 See e.g. Plaintiff's Exhibit 7 to the deposi- 
tion of Paul A. Shipman. 

144 According to Mr. Roseman the following 
discussion took place on that occasion: 

“A Mr. Killen [sic] came in and he looked 
Over our new building, and he looked at the 
stock of Gillette blades and Gillette razors and 
other Gillette products that we had on the 
shelf, and he even went into the back part of 
the building and carefully inspected the reserve 
stock; and then he came up to the front and 
he told me he said, ‘Gee, he asked me how 
many salesmen we had, how many trucks we 
had, and how much territory and what territory 
we covered,’—and he said, ‘Gee, with this 
setup you have you ought to be selling between 
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20 and $30,000 a month of Gillette products for 
us if Gillette would resume shipments to you’. 

“And I told him that I believed we could, 
that according to the surveys I made that I 
had gotten out and contacted the retail trade 
and contacted all of my customers, and prospec- 
tive customers, and even got out on the truck, 
I had taken the place of my regular routemen 
at different intervals, and I agreed with him. 
I thought we could do that if Gillette would 
resume shipments.”’ 

* * * 

“@. Did he take an order from you at that 
time when he made these remarks? 

“A. No, sir; he didn’t.’’ 
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refer to some of these materials in more 
detail in dealing with the Plaintiff’s claim 
of fraudulent concealment. It is sufficient 
here to point out that the only materials 
exchanged between the parties subsequent 
to January 7, 1955 were Plaintiff’s letter 
of June 13, 1956 to Defendant *® and De- 
fendant’s reply of June 15, 1956.% 


3. The Court is cognizant also of, and 
has given consideration to, certain depo- 
sition testimony of Plaintiff’s President 
concerning statements made to him by 
Plaintiff's competitors or to their own 
employees, as subsequently reported to him, 
involving the decision of such competitors 
of Plaintiff not to sell Gillette products 
to Plaintiff. These statements, for the 
most part made and known to Plaintiff 
many years before the allowable limita- 
tions period, occurring independently of 
each other, without implicating the De- 
fendant in any way, fall far short of demon- 
strating the existence of a conspiracy with, 
or the doing of any wrongful act by, 
the Defendant. 


The Court concludes that none of the 
foregoing categories of evidence may rea- 
sonably be construed to support a finding 
that Defendant alone, or in concert with 
others, wrongfully refused to sell its prod- 
ucts to Plaintiff within the limitations 
period. In fact the Court has found no 
evidence in the record sufficient to show 
even the giving of an order to Defendant 
by Plaintiff subsequent to January 7, 1955” 
and the record for such period is otherwise 
devoid of evidence to show the commis- 
sion by Defendant of any violation of the 
antitrust laws as claimed by the Plaintiff. 

The Court is of the further opinion that 
recovery in this action may not be pred- 
icated upon the theory that the original 


refusal to deal is in the nature of a con- 
tinuing tort or done pursuant to a con- 
tinuing conspiracy. If the law were otherwise 
there would be no field of operation for 
a limitations period. Crummer Co. v. duPont, 
(CA-5; 1955) [1955 Trape Cases § 68,042], 
223 F. 2d 238; Frownfelter v. International 
Shoe Co,, (CA-5; 1960) 273 F.-2d (Ad- 
vance) 338; Steiner v. 20th Century-Fox 
Corp., (CA-9; 1956) [1956 Trane Cases 
J 68,304] 232 F. 2d 190. In Crummer the 
United States Court of Appeals for the 
Fifth Circuit rejected the contention ad- 
vanced by Plaintiff here, in the follow- 
ing language: 


ce 


appellants upon a theory not 
made clear to us contend that in a suit 
of this kind the cause of action does 
not accrue and limitation does not com- 
mence to run until all the acts complained 
of have been done, until, in short, the 
wicked cease from troubling and the 
weary are at rest. The theory of the dis- 
trict court and of appellees .. . is 
that a cause of action accrues upon, and 
limitation commences to run from, the 
doing of the first wrongful act with re- 
sulting damages. 

koneckg 3h 


“We find ourselves in full agreement 
with appellee’s theory. If [appel- 
lants theory were] accepted it would 
effectively destroy the statute of limita- 


tions as a statute of peace.” (Emphasis 
supplied.) 

[Concealment] 
Finally, the Plaintiff urges upon the 


Court the conception that its causes of ac- 
tion were fraudulently concealed from it 
by Defendant until 1956. The Court con- 
siders this contention to be without merit. 


Fraudulent concealment is composed of 
two elements—successfui concealment and 


13 This letter, addressed to Paul A. Shipman 
and signed by A. L. Roseman stated: 

“You will no doubt recall the conference we 
had at the N. A. T. D. convention in March 
of this year. At this conference, you promised 
that your Mr. Sam Papps would call on us 
in regard to placing us back on your Direct 
List; from which Direct List we were abruptly 
taken off by you in 1949 without any explana- 
tion on your part. 

“Please let us know when we may expect a 
call from your Mr. Papps.”’ 

16The letter of reply, addressed to A. L. 
Roseman and signed by Paul A. Shipman 
said: 

“Replying to your letter of June 13, regarding 
a call by Mr. Sam Papps, shortly after I 
saw you in Chicago, Mr. Papps was made our 
Southern Regional Manager and Mr. Dale 
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Smiley was made our District Sales Manager 
in Jacksonville—so that Birmingham comes 
under Mr. Smiley’s jurisdiction. 

“TI was advised by him on the Seventeenth 
of April that he felt we had adequate coverage 
in the Birmingham area and he did not wish 
to make any additions to our direct franchise 
list of distributors. I assumed from this that 
he had called on you prior to writing me. I 
am going to see Mr. Smiley within the next 
two weeks and I will discuss it again with 
him at that time.’’ 

17 The Court is of the further view that under 
the facts in this case, even if an overt act of 
refusal to deal within the limitations period 
were demonstrable, it probably would not con- 
stitute an actionable claim. fFrownfelter v. 
International Shoe Co., (CA-5; 1960) 273 F. 2d 


(Advance) 338. 
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fraudulent means. Crummer Co. v. duPont, 
(CA-5; 1958) [1958 Trape Cases { 69,031], 
255 F. 2d 425. As applied to this case, 
Plaintiff's contention in essence is that De- 
fendant fraudulently concealed from Plain- 
tiff its decision in 1949 not to deal with 
Plaintiff which fraudulent concealment con- 
tinued for a period of seven years up to 
the date of its action in 1956. On the 
issue of concealment, the record clearly 
shows that by April 1950, if not before, 
Plaintiff was fully aware of the fact that 
Defendant would not deal with it. On the 
issue of fraud the record is devoid of any 
indication of a “trick or contrivance” cal- 
culated to mislead Plaintiff in any respect. 
It shows in substance that Plaintiff re- 
garded itself as a “past purchaser seeking 
to become a prospective customer.”™* Cf. 
Naifeh v. Ronson Art Metal Works, Inc., 
(CA-10; 1954) [1955 Trape Cases { 67,925], 
218 F. 2d 202. The letters attached to 
Plaintiff’s Response to Defendant’s Motion 
for Summary Judgment, together with the 


other correspondence referred to herein, 
were before the Court of Appeals for the 
Fifth Circuit in the companion contract 
case on the very same issue. In that con- 
nection the Court of Appeals stated (264 
F, 2d at page 754): 

“Plaintiff points to no evidence, we 
have found none, that could bring into 
play the principle of tolling it invokes. 
Everything that was done was under this 
evidence done openly. Not a shred of 
evidence of concealment is pointed to. 
The principle it invokes has been settled 
in the cases... . -” 


[Judgment] 


The Court concludes, as it must upon 
the record in this case, that there is no 
genuine issue of fact material to the de- 
fense of the statute of limitations, that the 
Plaintiff's action is barred by the one year 
statute of limitations of Alabama, and 
accordingly that Defendant’s Motion should 
be granted upon that ground. Let judgment 
issue accordingly. 


[7 70,110] United States v. Continental Illinois National Bank & Trust Co. of 
Chicago and City National Bank & Trust Co. of Chicago. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 61 C 1441. Dated August 31, 1961. 


Case No. 1624 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Acts 


Acquisition of Competitor—Proposed Bank Merger—Temporary Restraining Order. 
—A government motion for a temporary restraining order to prevent the merger of two 
banks was denied. The merger had progressed too far to avoid irreparable injury to the 
bank being acquired. The Comptroller of Currency had approved the merger, and cases 
were pending in other courts, wherein the unrestrained power of the Comptroller of 
Currency to approve bank mergers could adjudicated. Also, the banks relied upon a 
stipulation between them and the Department of Justice. The stipulation provided: “In 
the event a complaint is filed within 30 days of the date of consummation of the merger, 
no prejudice to the plaintiff shall arise from the aforesaid delay in filing the Complaint 
and the defendants will not rely upon the fact that they consummated the merger prior 
to the filing of the Complaint, either as a defense to the merits of this action or as an 
objection to the relief which the United States may seek in this action.” 


138 Eg. the Plaintiff's correspondence with De- 
fendant over the years points this up—For 
example: 

(a) As early as April 20, 1950, Mr. A. L. Rose- 
man, President of Norman, expressed the pref- 
erence for dealing with the Boston office of 
Gillette “in getting back on your list since 
you told us in Boston that you have the au- 
thority to supersede these salesmen’’. Mr. 
Roseman further stated that ‘‘we have the cus- 
tomers and know that we can really distribute 
your blades, creams and razors’’, and ‘‘we are 
enclosing for your information our latest finan- 
cial statement’’. 
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(b) On July 27, 1950, Norman through its 
President, Mr. Roseman, referred to a trip to 
Boston ‘‘to clear this matter up’’ and stated 
further that after that discussion ‘we felt 
reasonably certain that by now we would 
again be on your direct list’’. 

(c) On August 29, 1951, Norman President 
A. L. Roseman, in a letter to Gillette, stated, 
“it has been about a year and one-half since 
I visited you and toured your plant. As yet we 
have not been put back on your direct list and 
cannot understand the reason for this’. In 
this letter Norman set forth a ‘‘partial’’ list 
of about 30 companies ‘‘with whom we do 
business’’. 
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See Acquiring Competitors, Vol. 1, J 4230, 4235.10, 4240.34, 4360. 


For the plaintiff: Robert F. Kennedy, Attorney General, Lee Loevinger. Assistant 
Attorney General, George D. Reycraft, Larry L. Williams and Herbert G. Schoepke, 


Attorneys, Department of Justice. 


For the defendants: Darrell S. Boyd and Edward H. Hickey, of Bell, Boyd, Marshall 


& Lloyd, Chicago, Ill. 


Order 
[Banking Merger] 


Miner, Judge [Jn full text]: This Court is 
fully mindful of the importance of the 
litigation and the impact it may have upon 
banking institutions. The Court also rec- 
ognizes the weighty responsibility of the 
Attorney General in guarding against any 
antitrust violations and joins in his vigi- 
lance against any infractions. 

Any order of the Court made herein is 
not intended to adjudicate or even reflect 
upon the ultimate litigation whether or not 
the merger in question is valid under the 
antitrust laws. The complaint and the 
arguments presented are insufficient to 
predicate any judgment thereupon. 


[Restraining Order] 


The purpose of a restraining order is to 
preserve the status of the parties. It is 
clear from the testimony that the merger 
has progressed too far to avoid irreparable 
injury to the City National Bank by the 
issuance of a restraining order. In fact, it 
appears to the Court from the testimony 
that a restraining order would destroy any 
possibility of effectuating this merger. This 
Court of equity cannot sanction irreparable 
injury upon any litigant, or prevent the 
proposed merger by a restraining order 
without a full hearing on the issues in- 
volved. 


[Comptroller's Determination] 


Section 1828—Regulations Governing In- 
sured Banks—confers upon the Comptroller 
of Currency the right and power to examine 
and consider proposed mergers of banks 
and their effects on competition, etc. It 
provides that the Comptroller shall request 
a report from the Department of Justice 
embracing its views, and that it shall not 
approve any merger unless, after consider- 
ing all factors, it finds the transaction to 
be in the public interest. The Comptroller 
of Currency did act under the said statute 
and did sanction the merger as being in 


the public interest after prolonged negoti- 
ations and conferences between the banks, 
the Department of Justice, the Comptroller 
of Currency, and other governmental agencies. 


The Court is advised that similar litiga- 
tion is presently pending in other states 
involving bank mergers wherein the unre- 
strained power of the Comptroller of Cur- 
rency to approve bank mergers may be 
adjudicated. It would be eminently unfair 
to abrupt or prevent consummation of the 
within merger by a restraining order prior 
to the rendition of a final legal judgment 
on that power. Furthermore, any restrain- 
ing order would nullify the finding of the 
Comptroller of Currency that the merger 
is in public interest without affording the 
banks an opportunity to litigate it. Also, 
the uncontradicted testimony before the 
Court is that the merger has been “vir- 
tually completed” except for the physical 
transfer of the assets. 


[Stipulation] 


It appears further from the testimony 
that a stipulation was entered into between 
the Department of Justice and the banks 
providing that, “In the event a complaint 
is filed within 30 days of the date of con- 
summation of the merger, no prejudice to 
the plaintiff shall arise from the aforesaid 
delay in filing the Complaint and the de- 
fendants will not rely upon the fact that 
they consummated the merger prior to the 
filing of the Complaint, either as a defense 
to the merits of this action or as an ob- 
jection to the relief which the United States 
may seek in this action.” Attached to that 
stipulation is a copy of the Complaint which 
the Department of Justice was prepared 
to file, which said Complaint is virtually 
the same as the Complaint filed herein. The 
Court concludes that the banks relied upon 
that stipulation in proceeding with the 
consummation of the merger. 


[Order Denied] 


A motion for the issuance of a temporary 
restraining order is hereby denied. 
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[f 70,111] Gold Fuel Service, Inc. v. Esso Standard Oil Co. 


In the United States District Court for the District of New Jersey. 
No. 398-59. Filed June 12, 1961. 


Civil Action 


Sherman Act 


Pricing—Supplier Selling to Distributor’s Customers—lInability to Meet Lower Prices. 
—A supplier did not attempt to monopolize trade or combine or conspire to restrain 
trade by selling fuel oil to a distributor’s consumer-customers at a price which was lower 
than that at which the distributor was able to purchase and deliver fuel oil as a distributor. 
The distributor was not a customer of the supplier, and the consumer-customers had 
solicited bids from the supplier and others. There was no showing that the supplier had 
monopoly power, that such power had been used or attempted to be used in an unlawful 
manner, or that the supplier, in bidding a price which the distributor could not meet, 
manifested or was motivated by a purpose or intent to monopolize. Also, a combination 
or conspiracy was not established by evidence that the supplier and two of its competitors 
each submitted prices that the distributor could not meet. The distributor had contended 
that the supplier had sold at unreasonably low prices, that is, at prices less than those 
at which distributors could buy. 

See Sales Below Cost, Vol. 2, J 6521. 


Conspiracy—Bids to Prospective Customers—Parallel Business Behavior.—The fact 
that three suppliers offered to sell fuel oil to a distributor’s consumer-customers at prices 
‘which the distributor could not meet was not evidence of a conspiracy. Parallel business 
behavior is insufficient to support an inference of “conscious parallelism” such as would 
support a finding of conspiracy. The supplier contended that competition was vigorous 
and that it established its price to meet the prices of its competitors. 

See Combination, Conspiracy, Monopoly, Vol. 1, f 1455.22, 1460.95. 

Private Suits—Section 3 of the Robinson-Patman Act.—Section 3 of the Robinson- 
Patman Act alone affords no basis for recovery in a private antitrust action. 

See Private Enforcement and Procedure, Vol. 2, { 9022.08. 

Private Suit—Summary Judgment—Conclusory Allegations.—A defendant’s motion 
for summary judgment was granted where the complaint merely contained allegations 
in the language of the statutory sections, and conclusions therefrom, weakly bolstered 


by an expression of hope that issues of fact would be created by subsequent discovery 
methods, although the period of discovery had expired when the motion was argued. 


See Private Enforcement and Procedure, Vol. 2, J 9196.21. 
For the plaintiff: Pollis, Williams & Pappas, Elizabeth, N. J. 


For the defendant: 
Opinion 
[Motions] 


WorTENDYKE, District Judge [Jn full text]: 
This action is for treble damages, brought 
under 15 U. S. C. §15. There is pending 
before the Court defendant’s motion to 
dismiss the amended complaint for failure 
to state a claim upon which relief can be 
granted, F. R. C. P. 12(b), and, in the 
alternative, for summary judgment, F. R. 
C. P. 56(b), upon the asserted ground that 
there is an absence of any genuine issue of 
material fact and that the defendant is 
entitled to judgment as a matter of law. 
Trial by jury has not been demanded. It 
is, therefore, waived, F. R. C. P. 38(d). 
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Stryker, Tams & Horner, Newark, N. J. 


The motion was argued orally before the 
late Judge Mendon Morrill of this Court 
on March 28, 1960, upon the briefs pre- 
viously submitted by the parties. He re- 
served decision upon the motion which was 
still pending at the time of his death. The 
case has now been reassigned to the writer 
of this opinion. 


[Alleged Violation] 


The complaint was originally in two 
counts, The second count has been dis- 
missed by a stipulation filed May 6, 1960. 
There remains a single cause of action in 
the complaint (after two amendments thereof, 
and the stipulation referred to), charging 
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violations of sections 1, 2 and 13a of Title 
15 of the United States Code. Plaintiff 
alleges that for 24 years (as a partnership 
and corporation) it had been purchasing 
fuel oil from independent suppliers at prices 
permitting a margin of profit of 3¢ per 
gallon upon its sales to retailers and con- 
sumers in portions of Union and Essex 
Counties in the State of New Jersey; and 
that among the customers which it served 
were Cooper Alloy Corporation (Cooper) 
and Stainless Engineering and Machine 
Works (Stainless) (also sometimes herein 
jointly referred to as Cooper-Stainless). 
Plaintiff charges that on or about December 
13, 1958 the defendant (Esso), a fuel oil 
supplier, with knowledge of the prices at 
which plaintiff had been buying its supply, 
and of the existing customer relationship 
between Cooper-Stainless and plaintiff (Gold 
Fuel), induced these customers to termi- 
nate their business relationship with plain- 
tiff by offering to sell fuel oil directly to 
them at a delivered price of 10.2¢ per 
gallon. Gold Fuel says that this price 
consisted of the basic posted price of 9.9¢ 
per gallon, below which the commodity 
was not available to the plaintiff from any 
source in the market, plus a haulage charge 
of .30¢ per gallon, which was .03¢ per 
gallon less than the lowest price at which 
Gold Fuel could obtain haulage for de- 
livery to its said customers. Plaintiff there- 
fore charges that, in continuing to sell and 
deliver fuel oil to these former customers, 
Esso is violating sections 13a, 1 and 2 of 
Title 15 of the United States Code, in that 
Esso’s sales and deliveries to these cus- 
tomers at that price (1) are at prices sub- 
stantially below those at which plaintiff 
can purchase from any supplier, (2) con- 
stitute unfair competition and a malicious 
interference with the business and profits 
of plaintiff, (3) lessen or prevent compe- 
tition between Esso and Gold Fuel, and 
(4) constitute an attempt by Esso to 
monopolize a part of interstate commerce 
in fuel oil. The complaint discloses that 
Gold Fuel and Cooper-Stainless conduct 
their respective businesses within an area 
embracing Union and Essex Counties in 
New Jersey. It is also alleged that Esso 
is engaged in interstate commerce because 
it sells from temporary storage tanks at 
Linden, New Jersey, which are supplied 
and replenished by transportation from 
without the State. 
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[Answer] 


Insofar as the first count of the com- 
plaint is concerned (the only count remain- 
ing before the Court), Esso’s answer denies 
the critical allegations thereof, and affirma- 
tively pleads as follows: 


(1) Esso denies any violation of Title 15. 


(2) Gold Fuel is not and never was a 
customer of Esso, had never purchased 
defendant’s products, and is not on the 
same competitive level as Cooper-Stainless. 


(3) The price quoted by Esso to Cooper- 
Stainless was made in good faith to meet 
an equally low price quoted by competitors 
(of Esso) for supply of the same grade 
and quantity. 


(4) Cooper-Stainless had been purchasing 
fuel oil from plaintiff at a price approxi- 
mating 12.7¢ per gallon. Cooper-Stainless, 
in the latter part of 1958, invited quotations 
from Esso and other suppliers for delivery 
of such oil to their storage tanks at Hill- 
side. The price quoted by Esso, and by at 
least two other suppliers, was approximately 
1¢ per gallon less than that bid by Gold 
Fuel. Cooper-Stainless accepted the bid 
submitted by Esso because plaintiff was 
unable to meet that price. Esso’s bid was 
made in good faith in order to meet an 
equally low price quoted by Esso’s com- 
petitors. 


(5) Plaintiff suffered no recoverable dam- 
age and has no standing to bring this suit. 

(6) In the transaction complained of Esso 
was not engaged in interstate commerce. 


(7) The allegations of the complaint fail 
to disclose jurisdiction in this Court, or to 
set forth a cause of action upon which 
relief may be granted against Esso. 


In support of its motion, Esso presented 
several affidavits. One affidavit was filed 
in behalf of Gold Fuel. Upon the oral 
argument defendant’s motion was treated 
as one for summary judgment only, and 
as such will be considered in this opinion. 
EA ReGen (by), 


[Robinson-Patman Act, Sec. 3} 


Before proceeding with an analysis of the 
contents of the moving and counter aff- 
davits as they relate to the factual allega- 
tions of the complaint, I conclude, as a 
matter of law, that the conduct of Esso of 
which Gold Fuel complains is not in viola- 
tion of 15 U. S. C. § 13a. Indeed, plaintiff 
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admits in its brief and conceded upon the 
oral argument that §13a alone affords no 
basis for its recovery in this action. This 
conclusion is fully supported by Nashville 
Milk Co. v. Carnation Company, 1958 [1958 
Trapve Cases § 68,915], 355 U. S. 373. See 
also Safeway Stores, Inc. v. Vance, 1958 
[1958 Trave Cases { 68,916], 355 U. S. 389. 
Therefore, unless the acts of Esso violate 
either §1 or §2* of Title 15 of the United 
States Code, no relief may be granted to 
the plaintiff upon its complaint and the 
defendant would be entitled to summary 
judgment. 


[Summary Judgment] 


Summary judgment should not be entered 
unless “the pleadings, * * * and admis- 


sions on file, together with the affidavits, . 


* * * show that there is no genuine issue 
as to any material fact and that the moving 
party is entitled to a judgment as a matter 
Otlaw. =) Geek (CE —=50(C). ine haird 
Circuit Court of Appeals has ruled that 
summary judgments may not be granted 
when there is a genuine issue as to a mate- 
rial fact presented in an action. Kress, 
Dunlap & Lane Lid. v. Downing, 1960, 286 
F, 2d 212; Lynn v. Smith, 1960, 281 F. 2d 
501; Bragen v. Hudson County News Co. 
Inc., 1960 [1960 Trapve Cases { 69,724], 278 
F. 2d 615. The Bragen case cited Hiern v. 
St. Paul-Mercury Indemnity Co., 5 Cir. 1959, 
262 F. 2d 526. In Hiern the Court, at page 
529, used the following language: 


“On a motion for summary judgment, 
the pleadings of the opposing party must 
be taken as true, unless by the admis- 
sions, depositions or other material intro- 
duced it appears beyond controversy 
otherwise.” (Citing McCombs v. West, 
1946, 5 Cir. 155 F. 2d 601.) 


This accords with the views of the Third 
Circuit expressed in Frederick Hart & Co. 
Inc. v. Recordgraph Corp., 1948, 169 F. 2d 
580. “The Hart case is not authority for 
the proposition * * * that the conclusory 
allegations of the * * * (counterclaim), 
denied by * * * (plaintiff), raise fact 


1 The pertinent parts of §§1 and 2 of Title 15, 
read as follows: 

“$1. Trusts, etc., in restraint of trade illegal; 
exception of resale price agreements; penalty. 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 


or. vith foreign nations, is declared to be illegal: 


* » * 
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issues foreclosing the grant of summary 
judgment. The Hart case merely broadens 
the area in which the search for fact issues 
must be made; it in no way impairs the 
principle that specific, basic facts must be 
alleged and controverted before the ‘genuine’ 
issue contemplated by Rule 56 arises. This 
requirement is of course not satisfied by 
* * * generalities contained in the * * 7 
(counterclaim).” (Forman, S. J., in Vanity 
Fair Mills v. Cusick, D. C. N. J. 1956 [1956 
TRADE CASES J[ 68,522], 143 F. Supp. 452, 458.) 


[Affidavits] 

The first count of the complaint, as last 
amended, charges that the sales and deliv- 
eries of fuel oil by Esso to Cooper-Stainless 
are (par. 12) “the outgrowth and result of 
a combination or conspiracy in restraint of 
interstate commerce by the defendant, Esso 
Standard Oil Company, with other major 
suppliers in the fuel oil industry, in viola- 
tion of Title 15, U. S.C. A. Sec. 1,” and 
(par, 13) “in violation of Title 15, U. S. 
C. A. Sec. 2, in that they are but some of 
a series of similar sales and deliveries direct 
to ultimate consumers at prices lower than 
those at which wholesalers or distributors 
can purchase in the fuel oil market in tank- 
car lots and deliver the same on resale, to 
ultimate consumers, thus constituting an 
attempt by the defendant, Esso Standard 
Oil Company, to monopolize a part of 
interstate commerce in fuel oil.” 


Of the six affidavits presented by the 
defendant in support of its motion, three 
were made by its employees and the re- 
maining three by employees of Cooper- 
Stainless. Plaintiff's sole counteraffidavit 
was that of its vice-president, Deutsch. 


Esso’s Industrial Sales Manager, Bards- 
ley, deposes that fuel oil is offered for sale 
by Esso and other suppliers in the market 
to consumers at prices varying according 
to the quantity purchased at each delivery. 
For example, a consumer taking a delivery 
of at least four thousand gallons is charged 
a “posted tank transport” basic price, while 
one who takes a lesser quantity is charged 


=e vA 
penalty. 

“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, * * *,” 


Monopolizing trade a misdemeanor; 
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a “posted tank wagon” basic price. At the 
time of the occurrence of which plaintiff 
complains, the posted tank transport price 
was 10.05¢ and the posted tank wagon price 
was 13.7¢. A delivery made by Esso equip- 
ment to the consumer carried a haulage 
charge in addition to the basic posted tank 
price. On October 23, 1958, at the request 
of the executive-vice-president of Cooper- 
Stainless, Bardsley met with him to discuss 
the fuel oil needs of Cooper-Stainless. 
Bardsley was advised that Cooper-Stainless 
was using several hundred thousand gallons 
of No. 2 fuel oil annually, and that it was 
desirous of effecting savings in its fuel oil 
costs. Bardsley undertook to have Esso’s 
sales representative, Sims, visit the Cooper- 
Stainless plants to make a survey of their 
requirements, and quote prices. On No- 
vember 3, 1958, Sims did visit the Cooper- 
Stainless plants and submitted a price of 
10.38¢ per gallon for No. 2 fuel oil, com- 
prising the then posted tank transport price 
of 10.05¢ plus Esso’s normal haulage charge 
of .33¢. Bardsley denies that the Cooper- 
Stainless business was ever solicited by 
Esso, and states that the price which Sims 
quoted was the standard price for any 
consumer purchasing in similar quantities 
from Esso’s bulk sales plant at Linden, 
New Jersey. Bardsley also denies that he 
ever consulted or arranged with any com- 
petitor of Esso to fix the price of fuel oil. 
Such price on the tank transport basis to 
consumers was twice revised prior to De- 
cember 16, 1958, when the first delivery 
was made to Cooper-Stainless. On Novem- 
ber 21, 1958 there was an increase of .5¢ 
per gallon, resulting in a delivered price of 
10.55¢ per gallon, plus a .15¢ delivery 
charge,” and on December 16, 1958 there 
was a further increase of .3¢ which brought 
the posted tank transport price to 10.85¢ 
to which was added the delivery charge of 
.15¢ making a total of 11¢ per gallon, de- 
livered. On November 6, 1958 Esso’s tank 
transport price at its refinery to resellers 
such as Gold Fuel was 9.9¢ per gallon. 
This was increased to 10.4¢ on November 
21, and to 10.7¢ on December 16. 


The respective affidavits of the vice-presi- 
dent and treasurer, executive vice-president, 
and purchasing agent of Cooper-Stainless, 
disclose that the purchases which it made 
from Gold Fuel, prior to September 1958, 


2Sims deposes that the haulage price of .33¢ 
per gallon was reduced to .15¢ per gallon to 
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were upon an oral undertaking that de- 
liveries would be paid for as made. In the 
latter month, Zolin, the treasurer of Cooper- 
Stainless, complained to Gold Fuel that its 
price was too high, and thus obtained a re- 
duction from 12.7¢ to 12.5¢ per gallon. 
Meanwhile, Cooper-Stainless invited all the 
suppliers in the general area, including 
Esso, to visit the Cooper-Stainless plants, 
to suggest suitable grades of fuel oil and 
to submit price bids. Esso submitted a bid 
which was as low as any other, and because 
of the high regard in which that supplier 
was held by Cooper-Stainless, the Esso bid 
was accepted. Deliveries under the new 
arrangement were supposed to commence 
in November 1958, but Cooper-Stainless 
yielded to the importunity of Gold Fuel to 
continue purchasing from that company for 
several weeks longer to permit readjust- 
ment of its supply sources to the changed 
situation. Accordingly, Esso deliveries did 
not commence until December 16, 1958. At 
the request of Gold Fuel, Cooper-Stainless 
wrote a letter, dated December 5, 1958, con- 
firming discontinuance of Gold Fuel’s de- 
liveries which states in part: “Although we 
have found your service to be satisfactory 
for .the many years that we have been 
doing business, we now find that your 
recent quotation of 11.4¢ which includes 
hauling, is not satisfactory and have made 
other arrangements.” 


In opposition to the foregoing moving 
affidavits, that of the vice-president of Gold 
Fuel states that Esso’s references to “tank 
transport” prices should be to “tank car” 
prices, to conform with the listings in the 
Journal of Commerce. He adds that the 
normal haulage charge from Linden (Esso’s 
wholesale outlet” to Hillside (the Cooper- 
Stainless plants) is .33¢ per gallon, and that 
plaintiff had been unable to obtain haulage 
at any lower figure. When the basic posted 
price was 9.9¢ in the New York Harbor 
area, plaintiff could not deliver to Cooper- 
Stainless for less than 10.23¢ (that is the 
base price of 9.9¢ plus .33¢ for haulage) 
and therefore, could not meet the Esso bid 
to Cooper-Stainless of 10.20¢ per gallon 
without loss. Likewise, says plaintiff, when 
the basic posted price was raised to 10.4¢ 
it could not deliver at less than 10.73¢ (i. e. 
10.4¢ plus .33¢) and therefore could not 
meet Esso’s increased price of 10.7¢ with- 


meet the price quoted to Cooper-Stainless by 
a competing supplier. 
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out loss; and when the basic posted price 
rose to 10.7¢ plaintiff could not deliver for 
less than 11.03¢ (i. e. 10.7¢ plus .33¢), and 
therefore could not meet Esso’s price to 
Cooper-Stainless of a flat 1l¢ per gallon, 
without loss. Deutsch says that Gold Fuel’s 
final bid to Cooper-Stainless of 11.40¢ was 
made when the basic posted price was 9.9¢, 
in an attempt to compete with the major, 
suppliers, including Esso, whose identical 
final bids were 10.2¢. His affidavit con- 
cludes: “Better and more direct evidence 
of most of the foregoing and of other facts 
within the superior or exclusive knowledge 
of the defendant could be produced by the 
plaintiff with the aid of interrogatories and 
requests for admissions.” 


As of March 1, 1960, the date upon which 
Deutsch’s affidavit was sworn to, there re- 
mained unanswered interrogatories served 
upon the defendant on December 21, 1959. 
Apparently no answers were made to these 
interrogatories because the parties were 
then endeavoring to agree upon the “more 
definite statement” with reference to the pro- 
posed amended complaint, as ordered by 
Judge Morrill on October 7, 1959. This 
question was resolved at the end of 1959, 
the amended complaint was filed January 
7, 1960, and after obtaining an extension of 
time to answer or otherwise proceed, the 
defendant made the present motion on 
January 26, 1960, which was argued on 
March 28, 1960. No discovery proceedings 
are in the official file, although F. R. C. P. 
5(d) provides that all papers after the 
complaint served upon adversary party, 
shall be filed (see subdivision (e) of the 
same rule). What purports to be a copy 
of the interrogatories is annexed to the 
plaintiff's brief on this motion. Plaintiff 
suggests that it might be able, by way of 
interrogatories, depositions, and/or requests 
for admissions, to obtain evidence from 
which inferences might be drawn that the 
defendant violated one or both of the two 
sections (1 and 2) of the statute relied upon. 
The present motion, however, must be con- 
sidered according to the provisions of 
F. R. C. P. 56(c) upon the “pleadings, 
depositions and admissions on file, * * *,” 
What plaintiff might ultimately have caught 
through a discovery fishing expedition is 
irrelevant to the motion presently pending. 
(In this connection, it may be noted. that 
upon the oral argument counsel for the 
plaintiff unqualifiedly denied that he had 
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any evidence of a conspiracy, or that he had 
any specific expectation of finding such 
evidence.) 


[Attempt to Monopolize] 


Excepting conclusory allegations therein, 
the complaint as amended, amplified and 
elaborated by plaintiff's responses to de- 
fendant’s demands for more definite state- 
ment, alleges that Esso, with knowledge of 
plaintiff's relationship to Cooper-Stainless, 
and the terms upon which plaintiff had been 
doing business with the latter, induced that 
consumer to terminate its relationship with 
Gold Fuel by selling fuel oil at a delivered 
price of 10.2¢ per gallon, made up of the 
basic posted price of 9.9¢ per gallon plus a 
haulage charge of .30¢ per gallon, which 
haulage charge was .03¢ below the lowest 
price at which Gold Fuel could effect de- 
livery to the customer. Assuming as true 
those allegations of the complaint, do the 
acts complained of therein constitute viola- 
tions either of §2 or of §1 of Title 15 of 
the United States Code? Gold Fuel con- 
tends, if we correctly understand its brief, 
that by bidding a price to plaintiff’s former 
customers which was lower than that at 
which plaintiff was able to purchase and 
deliver fuel oil as a distributor, Esso at- 
tempted to monopolize a part of interstate 
commerce in violation of §2, and relies, 
inter alia, upon Moore v. Mead’s Fine Bread 
Co., 1954 [1954 Trape Cases ff 67,906], 348 
U. S. 115, for support of that contention. 
That case is inappropos. It was a treble 
damage suit for violation of section 2(a) of 
the Clayton Act as amended by the first 
section of the Robinson-Patman Act (15 
U. S. C. §13(a))), and of section 3 of the 
Robinson-Patman Act (15 U. S. C. § 13a). 
15 U. S. C. §2, which is section 2 of the 
Sherman Act, was not there involved. 


Plaintiff concedes, in response to defend- 
ant’s demand for a more definite statement, 
that the monopoly to which the complaint 
refers does not “arise out of any combina- 
tion or conspiracy, but as (sic) an unilateral 
attempt by Esso to monopolize a part of 
interstate commerce.” The more definite 
statement adds that plaintiff “does not con- 
tend * * * that Esso cannot lawfully com- 
pete at the retail level, or that it must offer 
fuel oil to wholesalers and distributors at 
prices less than that which Esso’s consumer- 
customers pay. The plaintiff contends that 
Esso can lawfully compete with wholesalers 


© 1961, Commerce Clearing House, Inc. 


Number 3—125 
10-9-61 


Cited 1961 Trade Cases 


78,457 


Gold Fuel Service, Inc. v. Esso Standard Oil Co. 


and distributors, so long as it does not 
offer fuel oil to consumer-customers of such 
wholesalers and distributors at such unrea- 
sonably low prices—i. e., at less than those 
at which wholesalers and distributors can 
buy—as to evince the purpose of Esso, and 
to have the effect, to eliminate competition 
by wholesalers and distributors with Esso 
for the custom (sic) of consurher-customers, 
and to destroy preexisting business rela- 
tionships by such wholesalers and distrib- 
utors with their consumer-customers, * * *,” 
This plaint reiterates the charge of unfair 
competition made in Gold Fuel Service, Inc. 
v. Esso Standard Oil Company, (Chanc. Div. 
1959) [1960 Trave Cases { 69,606], 59 N. J. 
Super. 6, in which the complaint was dis- 
missed. Nashville Milk Co. v. Carnation Co., 
supra, compels dismissal of this contention. 
Plaintiff asserts that “competition by Esso 
at the retail level by unlawful means con- 
_Stitutes in the instant case an attempt to 
monopolize a part of interstate commerce, 
whether by sale to the plaintiff’s consumer- 
customers alone at unreasonably low prices, 
as aforesaid, or by sale to the consumer- 
customers of wholesalers and distributors 
other than and in addition to the plaintiff, 
at unreasonably low prices.” These allega- 
tions are conclusory and non-factual. 


Neither the complaint nor any of the 
affidavits submitted on the present motion 
alleges or discloses that Esso enjoys monopoly 
power, or that such power was used or 
attempted to be used in an unlawful man- 
ner. Section 2 of the Sherman Act pro- 
scribes monopolizing, attempts to monopolize 
and combinations or conspiracies with an- 
other to monopolize any part of interstate 
commerce. Monopoly power, as contem- 
plated by the language of the section, is the 
power to control prices or exclude com- 
petition. United States v. E. I. DuPont de 
Nemours & Co., 1956 [1956 TRADE CASES 
{ 68,369}, 351 U. S. 377. It is only the com- 
bination of power with purpose or intent to 
monopolize which offends the statute. 
American Tobacco Co. v. Umited States, 1946 
[1946-1947 TravE CAses { 57,468], 328 U. S. 
781. Klors v. Broadway-Hale Stores, 1959 
[1959 Trape Cases { 69,316], 359 U. S. 207, 
is inapposite here. There is presently no 
group boycott or conspiracy to monopolize. 
There is no charge in the complaint as made 
more definite and certain, nor disclosure in 
the affidavits upon the present motion that 
Esso, in bidding a price to Cooper-Stainless 
which was lower than that which Gold 
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Fuel could meet, manifested or was moti- 
vated by a purpose or intent to monopolize 
the sale of fuel oil in plaintiff's territory. 
The competition of other large suppliers 
would not permit such a monopoly. Plain- 
tiff concedes that Esso had a right to sell 
directly to plaintiff's customers. The cus- 
tomer had a right to seek and obtain the 
lowest price in the market. It invited bids 
not only from Esso, but also from other 
suppliers of equal magnitude, and upon re- 
ceiving comparable bids, selected that of 
Esso. 
[Cons piracy | 


Turning to Section 1 of the Sherman Act, 
upon which plaintiff also relies for its right 
to recover here. That section proscribes 
“every contract, combination in the form 
of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the 
several States, or with foreign nations, 
* * *” J can find among the allegations 
of the amended complaint as limited or 
amplified by the more definite statement 
furnished by the plaintiff, no basis for in- 
ferring that defendant has violated section 
1 of the Sherman Act. In its response to 
the defendant’s demand that the amended 
complaint be made more definite and cer- 
tain, the plaintiff, referring to its charge of 
combination or conspiracy in restraint of 
trade, states: 


“Basically, the plaintiff’s theory is not 
that it was unable to purchase fuel oil 
from any supplier at what it regarded as 
a favorable price. The plaintiff's theory 
is that it was unable to purchase fuel oil 
from any supplier at any price less than 
10.4, and was thereby unable to compete 
with Esso Standard Oil Company and the 
other major supplier bidders for their 
Cooper-Stainless business.” 


Plaintiff adds that 


“The parallel action of three major sup- 
pliers in bidding at 10.4 and 10.2 respec- 
tively would inevitably have the effect of 
eliminating, not merely restraining, the 
trade of the plaintiff with Cooper-Stainless, 
and was made possible by the tremendous 
financial and industrial interstate resources 
of the three suppliers. At the time that 
Esso submitted its bid to the consumers 
Cooper and Stainless at a price lower than 
that at which the plaintiff distributor was 
able to purchase for resale to Cooper and 
Stainless, two other major suppliers, Cities 
Service Oil Company and Sinclair Re- 
fining Company, submitted bids to Cooper 
and Stainless at prices which were also 
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lower than that at which the plaintiff was 
able to purchase for resale to Cooper and 
Stainless.” 


Plaintiff concludes that the 


“[Plarallel actions of Cities Service, 
Sinclair and Esso purposefully coin- 
cided and were the result of pre-arrange- 
ment and understanding by and among 
Esso, Cities Service and Sinclair, and 
thus was the result of a combination and 
conspiracy among them to restrain the 
trade of the plaintiff with Cooper and 
Stainless.” 


As noted above, upon the oral argument 
counsel for the plaintiff unqualifiedly de- 
nied that he had any evidence that there 
WAS any evidence of a conspiracy, other 
than the charged parallelism; and also de- 
nied that he had any specific expectation of 
finding such evidence. Defendant’s affidavits 
squarely deny the conclusory allegations 
which plaintiff predicates upon the alleged 
fact that the three bidding corporations 
submitted prices with which plaintiff could 
not compete. 


In view of the foregoing facts the allega- 
tion of parallel business behavior is insuffi- 
cient to support an inference of “conscious 
parallelism” such as would support a charge 
of conspiracy, for as the Supreme Court in 
Theatre Enterprises v. Paramount Film Corp., 
1954 [1954 TrapEe CAsEs { 67,640], 346 U. S. 
537, said at page 541 “This Court has never 
held that proof of parallel business be- 
havior * * * itself constitutes a Sherman 
Act offense.” 


The prices of No. 2 fuel oil in the New 
York marketing area were published daily 
in the Journal of Commerce. Throughout 
the period November 18 through December 
22, 1958, consumer prices were 0.15¢ per 
gallon higher than the price f. o. b. sup- 
plier’s plant. The bid of Esso to Cooper- 
Stainless was as low as that of any other 
supplier, but no lower. As explained in the 
affidavit of Esso’s New Jersey Division 
manager, Esso’s “posted tank wagon and 
tank transport prices are calculated by 
evaluating the wholesale commodity market 
for No. 2 heating oil in cargo lots on the 
East Coast. To this cargo price is added a 
differential which is enough to cover our 
cost of terminalling plus other marketing 
expenses in order to load tank cars or 
transport trucks at the rack at our terminals, 
plus a margin for reasonable return on 
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investment. It would be against the policy 
of the company for any employee of the 
company to enter into any combination or 
agreement with any competitors fixing or 
relating to prices of its products, and specif- 
ically the company did not consult with, 
agree or combine with any of its competitors 
to fix the price of fuel oil which was offered 
to Cooper Alloy Corporation and Stainless 
Engineering and Machine Works on or 
about November 6, 1958. * * * Competition 
in the sale of fuel oil at all levels, including 
to, consumers such as Cooper Alloy Cor- 
poration and Stainless Engineering and 
Machine Works, is very vigorous. Major com- 
petitors of the company in the New Jersey 
area include Gulf Oil Corporation, Texaco, 
Cities Service, Sinclair, Socony Mobil, Hess 
and Hartol. In addition, there are a num- 
ber of distributors and jobbers who buy in 
cargo or barge quantities, the posted prices 
of which are lower than the posted tank 
transport and tank wagon prices due to the 
larger amounts involved, and these dis- 
tributors and jobbers are thus able to re- 
sell in tank wagon and transport quantities 
in competition with Esso.” This affant 
adds that Esso’s price to Cooper-Stainless 
was established as a result of Esso’s suc- 
cessful effort to meet the prices of the 
above named competitors. 


“Summary judgments are as applicable to 
actions under the Sherman Act as they are 
to any other type of actions, legal or equi- 
table.” United States v. Krasnov, D. C. Pa. 
1956 [1956 Trape CASsEs { 68,421], 143 F. 
Supp. 184, 197, affd. 1957 [1957 TrapE CASEs 
{ 68,829], 355 U. S. 5; Associated Press v. 
United States, 1945 [1944-1945 Trapr CASES 
{ 57,384], 326 U. S. 1. “Rule 56 authorizes 
summary judgment only where the moving 
party is entitled to judgment as a matter of 
law, where it is quite clear what the truth 
is, that no genuine issue remains for trial, 
and that the purpose of the rule is not to 
cut litigants off from their right of trial by 
jury if they really have issues to try.” 
Sartor v. Arkansas Natural Gas Corp., 1944, 
321 U. S. 620, 627. 


In deciding the present motion, I am 
called upon to determine not what the facts 
are, but whether there is a genuine issue of 
fact material to the plaintiff’s right to 
judgment. I can find no such issue, but am 
confronted merely with allegations in the 
language of the statutory sections, and con- 
clusions therefrom, weakly bolstered by the 
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expression of a hope that by some subse- 
quent discnvery means an issue of fact may 
be created, although the period for dis- 
covery had expired when this motion was 
argued. 


Finding no genuine issue of fact, I am 
impelled to the conclusion that the de- 
fendant is entitled to judgment as a matter 
of law, and an order therefor may be 
presented. 


Mf 70,112] y United States v. A. P. Woodson Co., District Building Supply Co., 
Eckington Building Supply Co., Hudson Supply & Equipment Co., Potomac Builders 
Supply Co., R. Robinson, Inc., The Cushwa Brick and Building Supply Co., The United 
Clay Products Co., Nelson Woodson, Joseph Hill, Warren S. Gruber, Joseph H. Deckman, 
Jack A. Richardson and John Cissel. 


In the United States District Court for the District of Columbia, Criminal Case No. 
375-61. Filed September 21, 1961. 


Case No. 1611 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Acts 


: Criminal Prosecutions—Who May Be Indicted under Sherman Act—Corporate Of- 
ficials Acting in Representative Capacities——Corporate officials acting in their corporate 
capacities cannot be criminally prosecuted under Section 3 of the Sherman Act. In such 
capacity, they are only subject to criminal prosecution under Section 14 of the Clayton 
Act. The Sherman Act governs the prosecution and punishment of principals, that is, 
corporations and individuals acting on their own behalf, while Section 14 of the Clayton 
Act covers the prosecution and punishment of individuals who, as corporate officials, 
took part in the corporate antitrust violation. The contention that Section 14 of the 
Clayton Act was intended to supplement the Sherman Act by “facilitating the punishment 
of top echelon corporate officials who did not participate in antitrust violations to an extent 
sufficient to be a conspirator under the Sherman Act” was rejected. The remedies against 
a corporation and the remedies against a corporate official acting in his corporate capacity 
are mutually exclusive. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8614.80. 


Criminal Prosecutions—Indictments—Duplicity—Individual Defendants as Officers 
of Corporate Defendants.—A one count conspiracy indictment, if construed as charging 
corporations with violating Section 3 of the Sherman Act and certain of their officials, 
acting in their representative capacities, with violating Section 14 of the Clayton Act, 
would be duplicitous since it would allow the government to charge the commission of 
two separate offenses in one count. Therefore, the indictment was subject to dismissal 
as to the corporate Officials. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8666.36. 


For the plaintiff: Wilford Whitley, Jr., and Bruce Montgomery, Department of 
Justice. 

For the deferdants: Francis M. Shea, Richard T. Conway, John J. Wilson and John 
J. Carmody, Washington, D. C. 


Memorandum 
[Corporate Officers’ Liability] 

McLaucHLIN, Judge [Jn full text]: The 
individual Defendants move to dismiss the 
indictment returned against them under 
Section 3 of the Sherman Act, 15 U. S. C. 
Section 3 (1958), and ground their motion 
on the premise that the Sherman Act applies 
to corporate officials acting in their in- 
dividual capacities, whereas the acts with 
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which the Defendants are charged are, as 
admitted by the Government, acts of the 
Defendants as corporate officials performed 
in their representative capacities, which acts 
are covered exclusively by Section 14 of the 
Clayton Act, 15 U. S. C. Section 24 (1958). 


[Government Contentions] 


The Government contends that both prior 
to and subsequent to 1914, the date of the 
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enactment of Section 14, corporate officials 
acting in their corporate capacities have 
been subjected to criminal prosecutions under 
the Sherman Act. The cases subsequent 
to 1914, the Government further contends, 
are consonant with the proposition that 
when Congress enacted Section 14 it did not 
intend that Section 14 should relieve corpo- 
rate officials of their responsibility under the 
Sherman Act. The Government further 
contends that an indictment under Section 
3 of the Sherman Act rather than under 
Section 14 of the Clayton Act would not 
render invalid the indictment even if the 
Court were to adopt the contention of the 
Defendants, for the reason that, assuming 
arguendo that the individual Defendants 
could not be indicted under Section 3, the 
indictment would not be subject to dis- 
missal because the defendants would have 
suffered no prejudice from the absence of 
any reference to Section 14. 


[National Dairy Case] 


After examination of the authorities cited 
in the extensive briefs filed by counsel and 
discussed in their oral arguments in support 
of this motion and in opposition thereto the 
Court concludes that the sole case directly 
in point upon the issues raised by this 
motion is United States v. National Dairy 
Products Corp. [1961 Trape Cases J 70,064], 
a recent opinion by Judge Smith reported 
in 30 LW 2013 (W. D. Mo. 14 June, 1961). 
While the Court realizes that it may appear 
to be an over simplification to cite, quote 
and rule upon one opinion in deciding a 
legal question which has been extensively 
briefed and argued by learned and thorough 
counsel on both sides, the Court in the 
matter of the motion at bar has concluded 
that such reliance on a single opinion is 
justified here. With the exception of two 
additional points raised by the Government 
which will be discussed later in this opinion 
the issues in the instant case, as stated, are 
identical with those in National Dairy Prod- 
ucts in relation to the motion under con- 
sideration. The essential facts are similar 
in both cases and the authorities relied upon 
in National Dairy are the same ones cited 
and discussed by counsel in connection with 
this motion. Under these circumstances the 
Court feels justified in quoting the salient 
part of the Court’s ruling in National Dairy, 
as follows: 


“c 


. . . it seems perfectly clear that the 
sole issue presented now is whether or 
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not an individual, charged solely in his 
representative capacity and not in any 
degree on an individual basis for his 
own personal account, may be charged 
with a violation of Section 1 of the 
Sherman Act. 

“Tt is my view that he cannot. There 
can be no question but that confusion and 
uncertainty existed prior to 1914 when 
Section 14 was enacted. Equally, there 
can be no question but that Congress in 
enacting Section 14, the ‘personal guilt’ 
provision, intended to eliminate that un- 
certainty and confusion. It is clear that 

’ since 1914 it constituted no problem until 
the amendment to the punishment section 
for Section 1; and the fact that no chal- 
lenge has been made of the question 
during that time is of little significance. 
Under clear Congressional interpretations, 
the Sherman Act governs the prosecution 
and punishment of principals, 1.e., corpo- 
rations and individuals acting on their 
own behalf, while Section 14 of the 
Clayton Act covers the prosecution and 
punishment of individuals who, as corpo- 
rate officials, took part in the corporate 
violation, This interpretation is supported 
by the wording and legislative history of 
Section 14, and is in accord with the 
fundamental principle that courts are 
bound to give effect to the various sec- 
tions of legislation and should avoid a 
construction which would render a statute 
a nullity. Any other interpretation would 
leave Section 14 without content or force.” 
supra at 2014. 


The Court agrees with the above quoted 
opinion. 

The Court is also of the opinion that 
courts in their enforcement of anti-trust 
legislation, prior to passage of Section 14, 
did not, as the Government contends, “make 
it clear that individual defendants could not 
escape anti-trust liability under the Sherman 
Act on the ground that they were acting 
on behalf of corporate entities when they 
engaged in the prohibited conduct.” Memo- 
randum in Opposition, pg. 3. A careful 
reading of some of the cases relied on by 
the Government in making this contention 
reveals that the defendants described in 
the indictments as officers of corporations 
were actually indicted as corporate officers 
acting in their individual capacity and not 
as corporate officers acting in their repre- 
sentative capacity. United States v. Patter- 
son, 201 Fed. 697, 700 (S. D. Ohio 1912); 
United States v. Winslow, 195 Fed. 578, 581 
(D. Mass. 1912). In neither of these cases 
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was a corporation included as a defendant. 
Other cases cited by the Government appear 
to substantiate their contention. United 
States v. MacAndrews & Forbes Co., 149 
Fed. 823, 832 (S. D. N. Y. 1906). Quite 
obviously confusion and uncertainty con- 
cerning this point existed prior to 1914. As 
Judge Smith noted in National Dairy one 
of the purposes of Section 14 was to elimi- 
nate this confusion and uncertainty by 
making Section 14 the exclusive remedy 
against corporate officials acting in their 
representative capacities. 


[Supplementary Law] 


The Government in its argument raised 
two points which were not presented in 
National Dairy. The first concerns the claim 
that Section 14 was intended to supplement 
the Sherman Act by “facilitating the pun- 
ishment of top echelon corporate officials 
‘who did not participate in anti-trust vio- 
lations to an extent sufficient to be a 
conspirator under the Sherman Act.” Memo- 
randum in Opposition, pg. 7. The Govern- 
ment contends that the Sherman Act makes 
no distinction between corporate officials 
who are acting in their corporate capacities 
and those acting solely in furtherance of 
their individual interests. Its argument is 
to the effect that Section 14 sought to 
reach those persons whose acts standing 
alone might be absolutely innocent, but 
which contributed in whole or part to the 
violation by the corporation. The. distinc- 
tion the Government appears to be advo- 
cating is that the Sherman Act applies to 
officers acting in their corporate capacities 
who actually perform acts constituting a 
violation of the law while Section 14 of the 
Clayton Act is applicable only to those 
officers acting in their corporate capacities 
who, although authorizing and directing 
such acts, cannot be reached under the 
Sherman Act because such acts are too 
remote. 


As to the above contention of the Govern- 
ment the Court is of the opinion that the 
legislative history of the Sherman Act 
clearly reveals that Congress intended it to 
apply exclusively to corporate trusts and 
individuals acting in their individual capaci- 
ties. The Court is also of the opinion that 
Section 14 of the Clayton Act was intended 
to be the exclusive remedy against corpo- 
rate officials acting in their corporate ca- 
pacities and not, as contended by the 
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Government, a mere supplement to an exist- 
ing remedy under the Sherman Act. The 
Government in the portion of its argument 
on this point devoted to legislative intent 
strongly relied on statements by Repre- 
sentative Floyd with respect to Section 14. 
As counsel for the Defendants have pointed 
out Representative Floyd in commenting on 
said Section stated: “The purpose of this 
section is to enable the Government, when 
it has convicted the corporation, to reach 
those responsible officers who have been 
proven in the trial to. be guilty of a vio- 
lation of the law by presentment of an 
indictment and trial. It authorizes their 
conviction not only for acts done but for 
acts authorized or ordered to be done.” 
51 Cong. Rec. 9679, 


Senator Culberson, Chairman of the Senate 
Judiciary Committee in charge of the bill, 
expressed an opinion in agreement with the 
defendant’s contention when he stated that 
the Sherman Act “provides the penalty 
where the corporation acts, and it is against 
the corporation. This provision penalizes 
the individuals who act for the corporation 
and is, as has been very often termed the 
personal-guilt portion of the bill.” 51 Cong. 
Rec. 14324. A reading of the Senate Report 
on the 1955 amendment to the Sherman Act 
further substantiates the Court’s holding in 
that this report indicates that the legislators 
were of the opinion that Section 3 applied to 
corporations and not individuals acting in 
their corporate capacities. Senate Rep. No. 
618, 21 June, 1955. 


In reaching the above conclusion on the 
question of legislative intent the Court con- 
sidered all the materials submitted on the 
issue and took into account all the refer- 
ences cited by the parties. The portions of 
the statements by Representative Floyd and 
Senator Culberson are pointed out to illus- 
trate that the Court cannot interpret the 
remarks of Representative Floyd urged 
upon the Court by the Government in sup- 
port of its position, in its briefs and in its 
oral argument, as wholly and clearly dis- 
positive of the issues in the manner con- 
tended for by the Government. Nor is the 
Court persuaded otherwise by the memo- 
randum submitted by the Government fol- 
lowing the oral argument, setting forth 
comments by members of Congress made 
at the time of the discussion of the question 
as to whether the Clayton Act should be 
amended to increase the penal provision. 
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The Court is unable to discern any helpful 
enlightenment on the instant issue from the 
comments by members of Congress quoted 
in the memorandum. 


In arriving at the conclusion that the 
Government’s exclusive remedy against the 
individual Defendants is Section 14 of 
the Clayton Act the Court was also guided 
by a few well settled principles of statutory 
construction. The first of these is that often 
the words of a statute are sufficient in 
themselves to determine the legislative pur- 
pose. United States v. American Trucking 
Assn, 310 U. S. 534, 543 (1939). In deter- 
mining the legislative intent, whether the 
statute be penal or otherwise, “if the language 
is clear, it is conclusive.” Osaka Shosen 
Kaisha Line v. United States, 300 U. S. 98, 
101 (1936). Section 14 clearly states that 
it pertains to “the individual directors, of- 
ficers of such corporation who shall 
have authorized, ordered, or done acts con- 
stituting in whole or in part” a violation by 
a corporation of any of the penal provisions 
of the anti-trust laws. These words, are 
used by the Government in the indictment. 
The words of Section 14 appear to the 
Court to be clear and unambiguous and, 
as a result, in the Court’s opinion, the case 
at hand comes within the above stated rule. 


The only reference Section 3 makes to 
individuals is that “every person who shall 
make any such contract or engage in any 
such combination or conspiracy” shall be 
subjected to the punishment set out in the 
Statute. Person, aside from referring to 
corporations, could include individuals act- 
ing in their corporate capacities or in- 
dividuals acting in their individual capacities 
or both. However, if the Court were to 
give the most comprehensive meaning (e.g. 
hold the word “person” in Section 3 to apply 
to individuals acting in their corporate 
capacities) it would violate another well 
settled principal of statutory construction; 
to wit: courts should avoid a construction 
that would render a statute ineffective and 
nugatory. Bird v. United Staies, 187 U. S., 
118, 124 (1902). In construing a statute 
“if it can be prevented, no clause, sentence, 
or word shall be superfluous, void or in- 
significant.” Washington Market Co. v..Hoff- 
man, 101 U. S. 112, 115 (1884). The Court 
is persuaded that to apply the word “per- 
son” as used in Section 3 to individuals 
acting in their corporate capacities would 
have the effect of nullifying Section 14, In 
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this connection it is to be noted that the 
indictment as to the individual defendants is 
in the words of Section 14 of the Clayton 
Act and that nowhere are words of this 
nature found in Section 3 of the Sherman Act. 


[Dismissal of Indictment] 


The second point raised by the Govern- 
ment in the instant situation which was not 
presented in National Dairy is that even 
if the individual defendants can only be in- 
dicted under Section 14 the indictment 
should not be dismissed because the de- 
fendants have suffered no prejudice from the 
absence of any reference to Section 14. This 
contention will be considered in light of the 
Court’s ruling that the remedies against 
a corporation and the remedies against a 
corporate official acting in his corporate 
capacity are mutually exclusive. 

The basis of the Government’s second 
contention is two-fold; namely, 1. “. .. a 
miscitation of the statute under which the 
indictment properly falls is not grounds 
for dismissing the indictment in the absence 
of prejudice to the defendants’ rights.” 
Memorandum in Opposition, pg. 18. 2. The 
defendants can sustain no prejudice until 
they have requested and been refused an 
instruction under Section 14 which is more 
favorable to them than the Section 3 in- 
struction proposed by the Government, In 
the Court’s judgment both of the above con- 
tentions are without merit. 


This is not a mere miscitation of a statute 
but one involving a one count conspiracy 
indictment which, the Government con- 
tends, is sufficient as to the two groups 
of defendants in this case, namely the corpo- 
rations and the corporate officials acting 
in their representative capacities, who are 
liable under two mutually exclusive statutes, 
namely Section 3 of the Sherman Act and 
Section 14 of the Clayton Act respectively. 


The Court is of the opinion that this 
contention of the Government involves the 
application of Fed. R. Crim. P. 8(a) and 
not Rule 7(c) as the Government argues 
since the indictment would include two 
offenses in the same count in violation of the 
rule against such inclusion. Frankfort Dis- 
tilleries v. United States [1944-1945 TrapE 
Cases { 57,286], 144 F. 2d 824 (10th Cir. 
1944), reversed on other grounds, 324 U. S. 
293. This Court has held that such an in- 
dictment is duplicitous and that it becomes 
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subject to a motion to dismiss. United States 
v. Bachman, 164 F. Supp. 898, 900 (D. D. C. 
1958). The Court concludes that to adhere 
to the Government’s contention concerning 
lack of prejudice with respect to the mis- 
citation of a statute would demand a ruling 
sustaining a duplicitous indictment in that it 
would allow the Government in one count 
to charge the commission of two separate 
offenses. Since the Court has held that the 
indictment is duplicitous it is unnecessary 


requested and been refused an instruction 
under Section 14 which is more favorable 
than the Section 3 instruction proposed by 
the Government. 

It is the judgment of the Court that the 
indictment in so far as it relates to the 
individual Defendants should be dismissed 
on the ground that it does not, as to the 
individual Defendants, state an offense under 
Section 3 of the Sherman Act. 


Counsel for the Defendants will submit 


to consider the contention that the Defend- 
ants can sustain no prejudice until they have 


an appropriate order in conformity with the 
Court’s ruling. 


; [f 70,113] Asheville Tobacco Board of Trade, Inc., et al. v. Federal Trade Com- 
mission. 
In the United States Court of Appeals for the Fourth Circuit. 
September 20, 1961. 


On Petition to Review Modified Order to Cease and Desist of the Federal Trade 
Commission. 


Allocation of Selling Time to Tobacco Warehouses—New Warehouse Provisions— 
Legality.—Regulations of a tobacco board of trade which allocated selling time to new 
warehouses on a basis which did not give any credit to the size and capacity of a new 
entrant in excess of the average size and capacity of all the warehouses in the market, 
and which limited the possible gain or loss in selling time allotted to any warehouse for 
any one selling season to 3%4 per cent of the selling time allotted to such warehouse for 
the preceding selling season, were unlawful under the FTC Act. A plan which gives 
reasonable credit for the size of a new entrant and does not contain an unreasonable 
limitation on gain or loss of selling time might be valid. The new warehouse provision 
constituted an unreasonable restraint of competition, even if used alone or in combination 
with a reasonable gain or loss provision. Evidence that the regulations did not interfere 
with the erection of new warehouses or prevent a new operator from taking a commanding 
position in the market did not demonstrate the reasonableness of the regulations. These 
factors could be attributable, as was found, to the erection of new facilities in spite of 
the regulations. 


See Combination, Conspiracy, Monopoly, Vol. 1, 1720.85. 


FTC Enforcement—Cease and Desist Order—Vagueness.——The FTC is not limited 
to prohibiting an illegal practice in the form which has been found to exist in the past; 
however, the orders of the FTC must be sufficiently specific so that the respondent may 
be definitely informed as to the extent of the prohibited area and the courts, in subsequent 
proceedings, may limit their inquiry as to whether the precise prohibitions of the FTC 
order have been violated. Although the FTC was justified in warning a respondent that 
no other unreasonable restrictions upon competition would be tolerated, such a warning, 
however appropriate in an FTC opinion, should not be inserted in the cease and desist 
order. The FTC had required a tobacco board of trade to give “reasonable” credit for 
the size of a new warehouse in allocating selling time and prohibited the board from pre- 
venting a new entrant from competing on a “fair and equal’ basis. Under the FTC’s 
requirement for a compliance report, the respondent would have the opportunity of meet- 
ing with the FTC’s staff and to propose, for FTC determination, reasonable restrictions. 


See FTC Enforcement and Procedure, Vol. 3, J 9661.907. 


Federal Trade Commission Act—Authority to Declare Practices Unfair—FTC or 
Courts.—The question whether the probable effect of a practice, found as a fact by the 
FTC to be restrictive, will amount to an unfair method of competition in violation of the 
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FTC Act is a question of law to be decided by a court. Although the conclusions of 
the FTC in this respect are not binding upon a court, they are entitled to weight. This. 
view is supported by Section 10 of the Administrative Procedure Act. 


See Basic Rules, Vol. 1, 805.08. 


Federal Trade Commission Act—Authority to Declare Practices Unfair—Effect of 
Contrary Rulings—Although a decision by a federal Court of Appeals and a decision by 
a state high court were entitled to respect, this court, in holding a practice unfair, noted 
that it reached a contrary conclusion upon additional evidence and upon the report of 


the Federal Trade Commission of which the other courts did not have the benefit. 


See Basic Rules, Vol. 1, § 805. 


For the petitioners: 
& Murchison on brief). 


Harold F. Baker (Richard L. Perry and Howrey, Simon, Baker 


For the respondent: J. B. Truly, Attorney, FTC (James McI. Henderson, General 
Counsel, and Alan B. Hobbes, Assistant General Counsel, FTC, on brief. 


Modifying, affirming, and remanding FTC cease and desist order in Dkt. 6490. 


Before Soper, HAyNSWoRTH and BorEeMAN, Circuit Judges. 


[Prior Ruling] 


Soper, Circuit Judge [In full text]: This 
petition for review of an order of the Federal 
Trade Commission brings before the court 
for the second time certain regulations or 
bylaws adopted by the Asheville Tobacco 
Board of Trade, Inc., to control the pur- 
chase and sale of tobacco on the tobacco 
market at Asheville, North Carolina. In 
our prior decision on January 20, 1959, 
Asheville Tobacco Board of Trade, Inc. v. 
Federal Trade Commission [1959 TRADE 
CasEs J 69,254], 263 F. 2d 502, we reviewed 
an order entered by the Commission on 
February 14, 1958, which directed the Board 
to cease and desist from carrying out in 
certain respects a plan for the regulation 
of the tobacco market in Asheville which 
the Board had devised. We held that there 
was substantial evidence to support the 
Commission’s order in some respects, but 
remanded the case for further proceedings 
in respect to a provision of the order which 
seemed to us ambiguous and also in order 
that the Commission might give further 
consideration to certain questions discussed 
in our opinion. In response to the remand 
the Commission, after extensive considera- 
tion, entered an order on October 18, 1960, 
which is now before us for review. 


As will appear from our former opinion, 
the regulations of the Board which gave 
rise to the first order of the Commission 
were passed in an effort to solve a problem 
caused by the activities of one C. T. Day, 
an independent buyer of tobacco and a 
member of the Board, who announced on 
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January 14, 1954 that he intended to build 
a new warehouse in Asheville, containing 
125,000 feet of floor space, much larger than 
any of the eleven existing warehouses in 
the city which had a total floor space of 
475,182 sq. ft. Under the regulations of the 
Board then in existence selling time for the 
auctions conducted in the Asheville ware- 
houses was allotted amongst them in pro- 
portion to their respective floor space; but 
the Board became apprehensive that a build- 
ing war would take place in view of Day’s 
announcement, which he actually carried 
out in 1954. “Consequently, (as we said in 
our opinion, 263 F. 2d 502, 506) on October 
2, 1954, the Board adopted new bylaws 
which (1) discarded the floor space system, 
(2) adopted a modified ‘performance sys- 
tem’ for the allotment of selling time to 
existing warehouses, and (3) set up a ‘unit’ 
system for the allocation of selling time 
upon the entry of a new warehouse. Under 
a pure performance system selling time is 
allotted to each warehouse in direct propor- 
tion to producers’ sales in such warehouse 
during the year preceding the allotment. 
The Board, however, modified the per- 
formance system by a ‘gain or loss proviso’: 
that the selling time allotted to any ware- 
house shall not vary more than 314% from 
the selling time allotted to such warehouse 
for the preceding season. The ‘new ware- 
house proviso’ adopted by the Board allots 
to a new warehouse a unit of selling time 
equal to the average of the selling times 
of all warehouses on the market, unless the 
new warehouse is smaller than the average, 
in which event its allotment is reduced.” 
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“After the meeting, the Board of Direc- 
tors allotted selling time for the 1954 season 
in accordance with the new bylaws. Since 
Day’s new warehouse raised to twelve the 
number on the market, it was allotted 
8.33% of the selling time, i. e. one-twelfth of 
the total time available, although it con- 
tained 20.83% of the total selling space. The 
remainder of the time was divided among 
the other warehouses in accordance with 
their sales during the 1953 season.” 


After this allocation of selling time, Day 
filed a suit against the Board in the State 
court of North Carolina to restrain the 
enforcement of the new regulations, but the 
suit was unsuccessful. See Day v. Asheville 
Board of Trade [1955 Trave Cases { 68,057], 
242 N. C, 136. He then lodged a complaint 
with the Federal Trade Commission and 
after a hearing the Commission issued its 
order of February 14, 1958, wherein it re- 
quired the Board to cease and desist from 
using any plan which: 


“1. Allots selling time to new entrant 
warehouses on the Asheville tobacco mar- 
ket on any basis or in any manner which 
fails to take into account and give rea- 
sonable credit for the full size and capac- 
ity of a new entrant; 

“2. Limits the possible gain or loss in 
selling time allotted to any warehouse, 
under the performance system or any 
other system, for any one selling season 
to 314%, or any other specific percentage, 
of the selling time so allotted to such 
warehouse for the preceding selling sea- 
son; or 

“3. Has the purpose or effect of fore- 
closing or preventing any new entrant 
warehouse on the Asheville tobacco mar- 
ket, or any other warehouse doing busi- 
ness on that market, from competing 
therein on a fair and equal basis.” 


We reviewed this order upon petition of 
the Board in our earlier decision and reached 
the following conclusions. 


(1) The Commission was clearly justified 
in condemning the modification of the per- 
formance system adopted by the Board 
whereby the gain or loss in selling time al- 
lotted to any warehouse for any one season 
was limited to 31%4% of the selling time al- 
lotted to the warehotise for the preceding 
season. 

(2) We pointed out that the Commission 
had not disapproved the performance sys- 
tem as opposed to the floor space system, 
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and we showed that if a performance sys- 
tem is based on business done in the past 
some provision must be made when a new 
warehouse is built. We added that the pro- 
vision made by the Board for a new ware- 
house might be a reasonable restraint of 
trade if combined with some reasonable 
gain or loss provision. We suggested that 
a performance system should be so planned 
that it would neither allow existing owners 
to prevent the erection of desirable new 
warehouses nor encourage overbuilding, and 
that in considering the reasonableness of 
such a regulation it would be proper to 
take into account the fact that free time 
acquired by a warehouse may furnish a new 
warehouse with a reasonable opportunity 
for expansion under the performance system. 


(3) We pointed out that the Supreme 
Court of North Carolina, in its decision, had 
considered and approved the new ware- 
house provision and we suggested, while 
holding that this decision is not binding 
upon the Commission, that it should be con- 
sidered in reaching a final conclusion. 


(4) Finally, we showed that the first par- 
agraph of the Commission’s order, which 
held that any plan was invalid which allots 
selling time to a new warehouse on any 
basis which fails to take into account the 
full size of the warehouse, raised a doubt 
im our minds whether it required that credit 
be given for the full size of the new ware- 
house or that such size should be taken 
into account in determining the allotment 
of time. Accordingly, we remanded the 
case to the Commission for further proceed- 
ings in order that it might correct this 
ambiguity and give further consideration 
to the questions discussed in the opinion. 


[New FTC Order] 


Upon the remand, the Commission gave 
consideration to our decision and filed an 
opinion and a tentative order with leave to 
the Board to object. Objections together 
with an offer of proof of subsequent devel- 
opments on the Asheville tobacco market 
were filed, and thereupon the Commission 
reopened the proceeding and additional evi- 
dence was taken. Finally, on October 18, 
1960, the Commission issued an opinion and 
a modified order wherein it ordered the 
Board to cease and desist from adopting 
any plan which: 


1. Allots selling time to new entrant ware- 
houses on the Asheville tobacco market on 
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any basis or in any manner which fails to 
take into account and give reasonable credit 
for the size and capacity of a new entrant; 


2. Limits the possible gain or loss in 
selling time allotted to any warehouse for 
any one selling season to 34%2%, or any 
other unreasonably low percentage, of the 
selling time allotted to such warehouse for 
the preceding selling season, or in any other 
manner unreasonably limits the possible 
gain or loss in selling time allotted to any 
warehouse. 


3. Has the purpose or effect of foreclos- 
ing or preventing any new entrant ware- 
house on the Asheville tobacco market, or 
any other warehouse doing business on that 
market, from competing therein on a fair 
and equal basis. 


It will be observed that in its new order, 
the Commission removed the ambiguity 
from its prior order but maintained and 
reasserted its former position to the extent 
of (1) requiring that reasonable credit be 
given to the size and capacity of a new 
entrant; (2) prohibiting a gain or loss pro- 
vision limiting any warehouse to 34%4% or 
any other unreasonably low percentage of 
the allotment of selling time for the pre- 
ceding season or in any other manner un- 
reasonably limiting the possible gain or loss 
in selling time allotted to any warehouse; 
and (3) prohibiting restrictions which pre- 
vent a warehouse from competing on a fair 
and equal basis. The Commission elim- 
inated its former prohibition against limit- 
ing the selling time to any specific percent 
of the selling time allotted for the preced- 
ing season and gave its approval to a rea- 
sonable limitation of gain or loss in this 
respect. 


The Commission also ordered the Board 
to file with the Commission a report in 
writing within sixty days setting forth in 
detail the manner and form in which they 
had complied with the order. 


[New Developments] 


The Board, in the pending proceeding for 
review, reiterates its original argument that 
its regulation is reasonable and valid, and 
makes the additional contention that the 
new cease and desist order of the Commis- 
sion should not be sustained because it dis- 
regards the holding of this court in its 
earlier opinion and fails to take into account 
the additional evidence offered to the Com- 
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mission upon the remand of the case. The 
principal developments that have taken 
place in the Asheville market since the 
promulgation of the Board’s regulation in 
1954, may be summarized as follows. 


Two new warehouses have been con- 
structed, to wit, the New Burley warehouse 
in 1956, containing 42,596 sq. ft. of floor 
space and the Day No. 2 warehouse in 
1957, containing 52,702 sq. ft. of floor space 
or a total of 95,298 sq. ft. These buildings 
are in addition to the warehouse erected by 
Day in 1954, which contains 126,484 sq. ft. 
The New Burley warehouse was erected 
by Adams & King to take the place of the 
Big Burley warehouse which they rented, 
but lost when it was bought by Day, who 
refused to renew the lease and operated 
the warehouse himself together with his 
other 2 warehouses in the selling season of 
1958-1959. Day now has a total area of 
218,915 sq. ft. in his three warehouses, or 
42.29% of the total sq. footage in the Ashe- 
yille market. 


During the same period from 1956-1960, 
five old warehouses with a total sq. ft. of 
180,263 sq. ft. have been withdrawn from 
the market. The result is that there are 
now 9 warehouses with a total sq. ft. area 
of 517,807 sq. ft. as compared with 12 ware- 
houses in 1954 with 611,326 sq. ft. The 
average sq. ft. area of the warehouses has 
increased from 42,198 sq. ft. to 57,520 sq. ft. 


Changes have also taken place in the 
number. of warehouse operators and their 
ranking in terms of sales. There are now 
four operators as compared with five in 
1954. The operator who ranked first with 
30.24% of the market in 1954 now ranks 
fourth with 18.03%. The operator that 
ranked second (Day) with 20.19% in 1954, 
now ranks first with 27.78%, and so forth. 
Thus, it appears that in 1954 Day, who then 
had 20.83% of the floor space, had 8.33% 
of the selling time, and in 1959-1960 he had 
42.29% of the floor space and 27.78% of 
the selling time. 


Having been held to an allocation of 
8.33% of the total time in 1954, as a result 
of the application of the new warehouse 
provision, and having received an allocation 
of only 8.64% of the total time in 1955, as 
a result of the application of the 34% gain 
or loss proviso, Day increased his allocation 
of time by constructing a new warehouse 
in 1957, and taking over the Big Burley 
warehouse from Adams & Hill in 1958. 
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This action on his part and the withdrawal 
of four competing warehouses from the 
market enabled him to secure the larger 
percentage which he finally obtained. 


The availability of free time to the sev- 
eral operators and the amount used by them 
has varied from year to year. For example, 
in 1956-1957, when Day had 19.8% of the 
floor space he was able to get 19.03% of 
the free time, but in 1958-1959, when he 
had 38.2% of the floor space, he got only 
01% of the free time. His average for 
5 years was 10.24% of the free time. 


It now seems obvious the size of a new 
warehouse does not control the amount of 
free time which the operator is able to 
obtain. In 1956-1957, when Day had only 
one warehouse, his allotted time was 8+% 
but the amount of his free time was 20.29% 
due to the fact that the farmers were bring- 
ing a large amount of their tobacco to his 

-warehouse so that the other warehouses 
did not use their full allotments and free 
time became available. In 1957-1958, on 
account of his second warehouse, Day’s 
allotted time was 16.68% but the amount 
of free time available was 8.77%. In 1958- 
1959, when Day acquired a third warehouse 
formerly occupied by other tenants, his 
allotted time was 27.65% and the entire 
amount of his free time available was only 
4.13%. In this year, Day received only 
01% of the free time available. It is most 
likely that little free time would be available 
to a new warehouse coming into the Ashe- 
ville market under the present conditions. 


[FTC Findings] 


The Commission found upon substantial 
evidence that the business prospects of the 
Asheville market are good. It pointed out 
that the new Day warehouses offered the 
best selling facilities to the farmers and 
that this fact, coupled with Day’s efficiency, 
enabled him to establish himself firmly in 
the market. The Commission also made the 
following findings as to the potentialities 
of the market as well as its actual operations 
in the 1959-1960 season: 


“The uncontradicted testimony of Mr. 
William P. Hedrick, a well informed wit- 


1In reaching its conclusions, the Commission 
took into consideration the testimony as to the 
changes in the condition of the Asheville tobacco 
market and other testimony upon which the 
Board relies, including the evidence of certain 
officials of the United States Department of 
Agriculture connected with the Tobacco Divi- 


Trade Regulation Reports 


ness in his position as Tobacco Marketing 
Specialist of the North Carolina Depart- 
ment of Agriculture, was that in 1955 
about 19.5 million pounds of burley to- 
bacco were grown in western North Caro- 
lina, and that the potential of the Asheville 
market is 15 to 18 million pounds per 
year. In 1955, however, only about 9.2 
million pounds of tobacco were sold on 
the Asheville market, and the greatest 
volume ever sold there was about 11.5 
million pounds in 1954, Further, there is 
substantial and reliable evidence that the 
addition of the new warehouse in 1954 
benefited the farmers and the market as 
a whole. Not only did new competition 
result in better and more efficient service 
to the farmers by the established ware- 
housemen, but respondent Adams con- 
ceded that the new competition had 
benefited the market generally. Mr. Hed- 
rick testified that ‘additional warehouse 
space’ in the burley tobacco area is an 
advantage, and that the burley markets, 
including Asheville, that have shown in- 
creases in volume are those where addi- 
tional facilities have been added. He also 
testified that ‘The farmers have benefited 
through increased competition, competi- 
tive operations among the warehousemen.’” 
The evidence also showed and the Com- 
mission found that every warehouse operat- 
ing in the Asheville market during the 
1959-1960 auction was utilized for the selling 
of tobacco and that, at the beginning of the 
sale, all of the warehouses, with possibly 
one exception, were full of tobacco. One 
warehouse was in such poor condition as 
to be unfit for the sale of tobacco but was 
nevertheless used in this season. It was 
testified that there was no over-expansion 
of the Asheville market and that the con- 
gested condition which existed in the first 
part of the season could occur again in the 
following year. Taking into account the 
fact that the total floor space area had been 
reduced by 93,625 sq. ft. during the period 
under examination, the congested condition 
of the market in 1959-1960, and also, the 
potentialities of the farming area, the Com- 
mission reached the conclusion that there 
had been no overbuilding but that there 
was reason to apprehend a shortage of floor 
space in the future, if the restrictive regula- 
tions should be enforced.* 


sion of the agricultural market service of the 
United States to the effect that the Department 
was opposed to overbuilding and had control 
over the tobacco market through its power to 
limit the number of graders of the product 
without whom the sale of tobacco cannot take 
place. It was shown that the Asheville market 
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[New Warehouse Provision] 


The Board on its part reads the evidence 
outlined above as vindicating its position. 
It urges that the event shows that the new 
warehouse provision, even with its 34% 
limitation upon gain or loss of selling time, 
has not interfered with the erection of de- 
sirable new warehouses or prevented a new 
operator from taking a commanding posi- 
tion in the market, and yet has prevented 
excess building of unnecessary new facilities. 
We do not think, however, that this con- 
clusion necessarily follows or that the evi- 
dence demonstrates the reasonableness of the 
Board’s regulations. That which has oc- 
curred may well be attributable, as the 
Commission has found, to the erection of 
new and improved facilities upon the mar- 
ket which have brought substantial business 
to the owner in spite of the limitations of 
the regulation. Doubtless Day was aided 
in accomplishing this result by the inade- 
quacy of the old buildings; but it does not 
follow that a future operator desiring to 
enter the market would have the same suc- 
cess. We are still of the opinion that the 
Commission was justified upon the evidence 
in condemning the drastic restriction of 
31%4% on the acquisition of additional selling 
time which was adopted by the Board for 
the express purpose of minimizing competi- 
tion as far as it was possible to do so. We 
do not mean to say that no limitation on 
the acquisition of new selling time can be 
validly imposed. Indeed, we suggested in 
our earlier decision that the Board’s new 
warehouse provision might constitute a rea- 
sonable restraint of trade if accompanied 
by a reasonable gain or loss provision with 
respect to the acquisition of new selling 
time; and the Commission has adopted our 
suggestion to the extent of recognizing in 
its last order that a plan will be valid which 
gives reasonable credit for the size of a new 
entrant and does not contain an unreason- 
able limitation on gain or loss of selling 
time. In order to make its order effective, 
the Commission has directed the Board to 
frame and file such a plan, thereby inviting 
the Board to devise such plan as would be 
reasonable in its judgment. 


had made no request for additional graders 
but it was also shown that these witnesses 
had no personal acquaintance with the con- 
ditions in Asheville. It can hardly be said 
that the failure of the Asheville market to 
request additional graders is conclusive evi- 
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The general position of the Commission is 
indicated by the following excerpt from 
its last opinion which is supported by sub- 
stantial evidence. ‘The Commission said: 


“The Commission has given full con- 
sideration to the Court’s discussion of the 
new warehouse provision of the Board’s 
regulations, which provision caused the 
Commission to include the first paragraph 
in its order. The provision precludes 
taking into consideration, as a factor in 
determining the allotment of selling time 
to a new warehouse, the size and capacity 

. of the warehouse over and above the 
average size and capacity of all other 
’ warehouses On the market. The Court 
held that’the evidence supports the Com- 
mission’s condemnation of the provision 
when used in combination with the 314% 
gain or loss provision, but stated that ‘it 
is not so clear that the new warehouse 
provision itself, or combined with a rea- 
sonable gain or loss provision, would 
unduly tend to restrain trade or constitute 
an unfair practice or an unfair method of 
competition.’ 

“As the Court noted, the decisive ques- 
tion of whether a restraint of trade is 
unreasonable, and therefore violates the 
antitrust laws, ‘depends on the significance 
of the restraint in relation to the par- 
ticular market under investigation.’ Upon 
reconsideration of the relevant facts in 
the light of the Court’s opinion, the 
Commission is convinced that the new 
warehouse provision constitutes an unrea- 
sonable restraint of competition on the 
Asheville tobacco market even if used 
alone or in combination with a reasonable 
gain or loss provision. 

“The new warehouse provision was 
adopted by the Board in the face of the 
construction of a modern and efficient 
warehouse by a new competitor. At the 
time of its adoption there were eleven 
warehouses on the market, owned and 
operated by four firms. The purpose of 
the provision, the record shows, was not 
so much to restrict the construction of 
unneeded new facilities, but was to pre- 
serve in large measure the status quo on 
the market. The construction of new 
warehouse facilities is costly, and it is of 
course important to a new competitor that 
the size and capacity of his warehouse 
be taken into consideration—not for full 
credit but for reasonable credit—in deter- 
mining his initial allotment of selling time. 


dence as to the conditions which now exist in 
the market or which may come to pass in the 
future. In any event, the weight to be given 
to this evidence was a matter to be determined 
by the Commission as the trier of facts. 
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Unless reasonable consideration is given 
to size and capacity as a factor, the con- 
struction of desirable and needed facilities 
may be permanently discouraged. Clearly, 
it seems to the Commission, a provision 
which excludes size and capacity as a 
factor in allotting selling time to a new 
warehouse for the first year of its opera- 
tion is unduly restrictive of competition. 


“This, we think, is true even though, 
as the Court states, the competitive posi- 
tion of a new warehouse may be improved 
in subsequent. years under the perform- 
ance system by the utilization of free 
time, no matter what the initial allotment 
to the warehouse may be. There is no 
cettainty, however, that an appreciable 
amount of free time will be available to 
a new warehouse. The record shows 
that new competition on the Asheville 
market in 1954 enlivened the market and 
resulted in improved and more efficient 
service by the established warehouses to 
the farmers. More vigorous competition 
for the farmers’ business by all ware- 
housemen may result in the utilization of 
all, or nearly all, their allotted selling 
time, thus practically freezing the allotted 
time of a new warehouse to its allotted 
time the first year of its operation. 


“We emphasize that we do not intend 
by our order to foster or in any manner 
encourage overbuilding or uneconomic 
building of warehouses on the Asheville 
market. On the contrary, the Commission 
recognizes, as shown by its opinion in 
the Wilson case, that the addition of un- 
necessary warehouse facilities to a mar- 
ket is economically unsound and wholly 
undesirable.” 


[Findings Supported] 


In approving the Commission’s conclu- 
sions, we accept the mandate of the Statute, 
15 USC §45(c), that the findings of fact 
of the Commission, if supported by evidence, 
shall be conclusive. Included in these find- 
ings are those which relate to the prospect 
of larger sales of tobacco on the Asheville 
market in the future, as indicated by the 
crowded conditions and the amount of busi- 
ness done in the 1950-1960 market and the 
business potential of the area as shown by 
the excess of tobacco grown in the area as 
compared with the Asheville sales, the 
probability that a shortage of floor space 
in the warehouses may occur in the future 
if reasonable consideration is not given to 
the size of a new warehouse or if an unrea- 
sonable limitation is imposed on gain or loss 
of selling time, and the uncertaintv that a 
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new warehouse may be able to acquire suf- 
ficient free time in addition to its allotment 
so that it may have sufficient selling time to 
dispose of the merchandise on hand. 


[Violation of Law} 


The larger question, as to whether the 
probable effect of the regulation, found as 
a fact by the Commission to be restrictive, 
will amount to a violation of the Statute 
as an unfair method of competition within 
the meaning of 15 USC, § 45(a), is in our 
judgment, a question of law to be decided 
by the court. The conclusions of the Com- 
mission in this respect are not binding upon 
the court but are entitled to weight since 
they are reached by a body which is ap- 
pointed to make a study of business and 
economic conditions and which is deemed 
to be especially competent to deal with 
matters committed to its charge. See Fed- 
eral Trade Commission v. Gratz, 253 U. S. 
421, 427; Federal Trade Commission v. Keppel 
& Bros. [1932-1939 Trape Cases { 55,042], 
291 U. S. 304, 314; CF. Federal Trade Com- 
mussion v. Motion Picture Adv. Co. [1953 
TRADE CASES { 67,426], 344 U. S. 392, 395-6. 

This view is supported by §10 of the 
Administrative Procedure Act, 5 USC, Sec- 
tion 1009, which provides that except so far 
as the Statutes preclude judicial review or 
agency action is by law committed to agency 
discretion, all relevant questions of law shall 
be decided by the Court. Taking into 
consideration the original purpose of the 
regulation to hinder the entrance of new 
operators in the tobacco market and to 
severely restrict the operations of those who 
should gain entrance and considering, also, 
the probable effects of the enforcement of 
the Board’s regulation, our conclusion is 
that the Commission was correct in finding 
that the regulation of the Board would 
constitute an unfair method of competition. 
See the interesting analysis of the conflict- 
ing decisions in respect to the scope of re- 
view by the Courts of the conclusions of 
the administrative agencies in Chapter 30 
of Davis, Administrative Law Treatise. 


[Contrary Decisions] 


We are advertent to the decisions of the 
Fifth Circuit in Rogers v, Douglas Tobacco 
Board of Trade, 5th Cir., [1957 Trape CASES 
f 68,706], 244 F. 2d 471; and [1959 Trane 
CASES {] 69,350], 266 F. 2d 636, where, in a 
case for damages under the Sherman Anti- 
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trust Act, the Court approved an allotment 
of selling time to a new warehouse cal- 
culated by dividing the selling time equally 
amongst a number of warehouses irrespec- 
tive of size but expressed disapproval of a 
provision which restricted gain or loss to 
314% of the selling time for the preceding 
season. We note also the decision of the 
Supreme Court of North Carolina in Day 
uv. Asheville Board of Trade [1955 TRADE 
Cases { 68:057], 242 N. C. 136, which held 
that Day, as a member of the Board, was 
bound by its regulation. The decisions of 
these Courts are of course entitled to re- 
spect, but we have reached a contrary con- 
clusion upon additional evidence and upon 
the report of the Federal Trade Commis- 
sion of which they did not have the benefit. 


[Variance in Rulings] 


We do not regard the Commission’s hold- 
ing upon remand as at variance with our 
first decision. It is true that we indicated 
that the substitution of the performance 
system in place of the floor space system 
in the allotment of selling time was de- 
sirable as a means of preventing overbuild- 
ing and that, in making provision for a new 
warehouse, consideration should be given to 
a limitation upon gains or losses and also 
to the probability that free time would 
become available to a newcomer. But we 
did not express condemnation of what the 
Commission had done or undertake to pre- 
scribe the precise lines that the regulations 
should follow and we did expressly uphold 
the Commission in its holding that the 
3%4% gain or loss proviso was unreasonable 
and invalid. In short, our purpose was not 
to tie the hands of the Commission but to 
have it clear up the ambiguity above de- 
scribed and to give further consideration 
to the case in the light of our suggestions 
so that the interests of all parties would be 
conserved when the regulation was put in 
final form 


[Validity of Order] 


The Board also attacks the order of the 
Commission on the ground that it is vague 
and indefinite in that paragraph (1) merely 
requires that “reasonable credit” be given 
to the size and capacity of an entrant ware- 
house; and that paragraph (2) prohibits the 
use of the 31%4% limitation of gain or loss 
of selling time or “any other unreasonably 
low percentage’ and also prohibits any 
regulation which “ip any ether manuer un- 
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reasonably limits the possible gain or loss 
in selling time allotted to any warehouse”; 
and that paragraph (3) prevents any ware- 
house doing business on the market from 
competing therein “on a fair and equal 
basis.” 


The Board contends that the quoted 
phrases are stated in such general terms 
that it is impossible to know in advance 
what the Commission or the Court may 
determine to be unreasonable or unfair and 
inequitable in these respects; and, hence, if 
this Court should affirm the order in its 
present form and command obedience to 
it under Section 45(c) of the Statute, the 
Board will be subjected to the risk of con- 
tempt proceedings in this Court and to a 
penalty of $5000 a day in civil proceedings 
under Section 45(1) of the Statute, if the 
Board should hereafter promulgate a regu- 
lation which may subsequently be found to 
be unreasonable or inequitable by the Court. 
It is insisted that the Board is entitled to 
know in advance the precise limits of per- 
missible action. 


Moreover, it is contended that if the 
Commission’s order is approved in its pres- 
ent form it will, in effect, transfer to the 
Court an administrative responsibility which 
Congress has primarily entrusted to the 
Commission, because it may then become 
necessary for the Court, in contempt pro- 
ceedings or in civil proceedings for the 
imposition of a penalty, to determine whether 
regulations proposed by the Board are in 
fact reasonable and proper. 


This view is supported by the decision 
of the Supreme Court in Federal Trade Com- 
mission v. Morton Salt Company [1948-1949 
Trave CAsEs {| 62,247], 334 U. S. 37, where 
a cease and desist order of the Commission 
had prohibited a manufacturer of salt from 
discrimination in price between purchasers 
of its product but had permitted 5 cents 
per case differentials which do not tend to 
lessen, injure or destroy competition. The 
Court rejected the qualification because it 
was cast in general terms and tended to 
shift to the Court the responsibility and 
authority of the Commission. Accordingly, 
the case was sent back to the Commission 
to refashion the terms of its order. See also 
Milk & Ice Cream Can Institute v. Federal 
Trade Commission, 7 Cir. [1946-1947 Trapr 
Cases { 57,429], 152 F. 2d 478. 


We think that the point is well taken. 
It is true that the Commission, in carrying 
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out its function to prevent illegal trade prac- 
tices, is not limited to prohibiting an illegal 
practice in the form which has been found 
to exist in the past. 


In Federal Trade Commission v. Ruberoid 
Co. [1952 Trape Cases § 67,279], 343 U. S. 
470, 473, the Court said: 


“If the Commission is to attain the 
objectives Congress envisioned, it cannot 
be required to confine its road block to 
the narrow lane the transgressor has 
traveled; it must be allowed effectively 
to close all roads to the prohibited goal, 
so that its order may not be by-passed 
with impunity. Moreover, ‘(t)he Com- 
mission has wide discretion in its choice 
of a remedy deemed adequate to cope 
with the unlawful practices’ disclosed. 
Jacob Siegel Co. v. Federal Trade Comm'n. 
[1946-1947 Trane Cases § 57,451], 327 
U. S. 608, 611 (1946). Congress placed 
the primary responsibility for fashioning 
such orders upon the Commission, and 
Congress expected the Commission to 
exercise a special competence in formulat- 
ing remedies to deal with problems in the 
general sphere of competitive practices. 
Therefore we have said that ‘the courts 
will not interfere except where the remedy 
selected has no reasonable relation to the 
unlawful practices found to exist.” 


The orders of the Commission, however, 
must be sufficiently specific so that the 
trader may be definitely informed as to the 
extent of the prohibited area and the Courts, 
in subsequent proceedings, may limit their 
inquiry as to whether the precise prohibi- 
tions of the Commission’s order have been 
violated. 


In the pending case the Commission was 
justified in its apprehension that the Board 
intended to minimize competition in the 
sales of tobacco in the Asheville market 
as far as possible, and in ordering the Board 
to cease and desist its existing illegal prac- 
tices. The Commission was also justified 
in warning the Board that no other unrea- 
sonable restrictions upon competition would 
be tolerated; but such a warning, however 
appropriate in the Commission’s opinion, 
should not have been inserted in the order. 
It seems that the Commission did not intend 
or expect its order to be the final step in 
the proceeding, since it directed the Board 
to report within 60 days the manner in 
which it had complied with the Commis- 
sion’s order. This procedure gives the 


Board the opportunity for further confer- 
ence with the Commission’s staff in arriving 
at the terms of a workable order, if the 
Board’s proposal should be deemed im- 
proper, and also gives the Commission an 
opportunity to issue a further cease and 
desist order if the Board insists upon a 
plan which the Commission deems to. be 
improper. In such event the Board will 
have a further right of review of the pro- 
ceeding by this Court if it so desires. 


We, therefore, approve the cease and 
desist order of the Commission with the 
exception that the three numbered para- 
graphs shall be modified so that the re- 
spondents are ordered to cease and desist 
from any plan which: 


1. Allots selling time to new entrant 
warehouses on the Asheville tobacco market 
on any basis or in any manner which re- 
fuses to give any credit to the size and 
capacity of a new entrant in excess of the 
average size and capacity of all the ware- 
houses in the market; 


2. Limits the possible gain or loss in 
selling time allotted to any warehouse for 
any one selling season to 314%, of the 
selling time allotted to such warehouse for 
the preceding selling season; or 


3. Has the purpose or effect of fore- 
closing or preventing a new entrant ware- 
house on the Asheville tobacco market, or 
any other warehouse doing business on that 
market, from competing therein. 


The order in this form prohibits only the 
present specific practices of the Board; 
but it should be noted that the Commission 
has appropriately warned the Board that no 
other unreasonable restrictions upon com- 
petition will be tolerated. Consequently, the 
Board’s present regulations for the alloca- 
tion of selling time having been disapproved, 
it is now incumbent upon it, if it wishes to 
promulgate any other regulations, to meet 
with the Commission’s staff and to propose, 
for the Commission’s determination, limita- 
tions which place only reasonable restric- 
tions upon competition in the Asheville 
tobacco market. 


The order of the Commission, as modified 
in the manner described, is affirmed and the 
case is remanded to the Commission for 
further proceedings consistent with this 
opinion. 
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In the Court of Common Pleas, Franklin County, Ohio. No. 209,591. Dated April 14, 


1961. 


State Fair Trade Laws—Ohio—Nonsigner Provision—Constitutionality—The non- 
signer provision of the 1959 Ohio Fair Trade Law is an unconstitutional delegation of 
legislative authority and discretion. The statutory “contract” entered into by purchasing 
nonsigners is not a voluntary agreement involving mutual consent; therefore, there is just 


as much compulsion under this provision as there was under the 1936 provision. 


See Fair Trade, Vol. 2, { 6021.37. 


For the plaintiff: Crabbe, Garek and Sillman, Vorys, Sater, Seymour and Pease. 


For the defendant: 
Greek, King and McMahon. 


Decision 


Leacu, Judge [In full text]: This case is 
before the Court on the demurrer of the 
defendant to the petition, which demurrer 
raises the question of the constitutionality 
of at least a substantial portion of the 1959 
Fair Trade Law, Sections 1333.27 to 1333.34, 
inclusive, R. C. The enactment of these 
statutes followed the decision of the Ohio 
Supreme Court in Union Carbide and Car- 
bon Corp. v. Bargain Fair, Inc. [1958 TRADE 
Cases { 68,920], 167 O. S. 182, which held 
that the Ohio Fair Trade Act of 1936, 
Sections 1333.06 to 1333.10, R. C. was un- 
constitutional to the extent that it pro- 
hibited those who were not parties to a 
price-fixing contract from selling a com- 
modity for less than the price stipulated in 
such contract. 

The principal question presented at this 
time is whether the 1959 Act is subject to 
the same constitutional objections as the 
1936 Act. The 1936 Act prohibited persons 
who had not actually agreed to do so from 
selling at a price less than that stipulated 
in a contract if such was done “knowingly 
and wilfully.” The 1959 Act, in essence, 
seeks to accomplish the same end result by 
providing that the acceptance of such a 
commodity by a distributor (regardless of 
the source from which acquired), shall con- 
stitute an agreement not to resell at less 
than the minimum price stipulated therefor 
by. the “proprietor” of the trade mark or 
trade name. 


[Federal Background] 


In order to more fully understand the 
nature of the questions here presented, a 
brief legislative and judicial history is nec- 
essary. By the Sherman Act of 1890 con- 
tracts, combinations and conspiracies in 
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‘ 


restraint of trade in interstate commerce 
were made illegal. The Valentine Act, now 
Sec. 1331.01 et seq. R. C. did the same for 


intrastate commerce in Ohio and specifi- 


cally forbade price fixing. In 1911, the United 
States Supreme Court in Dr. Miles Medical 
Co. v. John D. Park & Sons Co., 220 U. S. 
373, held that a contract between a manu- 
facturer and a retailer in interstate com- 
merce as to prices at which the retailer 
would sell products sold to it by the manu- 
facturer was in violation of: the Sherman 
Act. 


The Ohio Fair Trade Act of 1936 was 
enacted in July of that year. It was sub- 
stantially identical to acts of other states 
passed during the years beginning in 1931, 
including one passed by Illinois. In Old 
Dearborn Distributing Co. v. Seagram-Dis- 
tillers Corp. [1932-1939 Trape Cases { 55,141], 
299 U. S. 183 (1936), the United States 
Supreme Court held that the non-signer 
provisions of the Illinois Act did not con- 
travene any rights secured by the Federal 
Constitution. Since such act applied only to 
intra-state commerce, the Old Dearborn case 
did not invoke the Sherman Act. 


In 1937 Congress enacted the Miller-Tyd- 
ings Act, 15 U.S. C. Sec. 1, which amended 
the Sherman Act to provide that such Act 
would not make illegal “contracts or agree- 
ments” prescribing minimum prices for the 
resale of a commodity bearing a trade mark, 
brand or name of the producer or dis- 
tributor which was in free and open com- 
petition with commodities of the same 
general class, when “contracts or agree- 
ments” of that description are lawful in 
intrastate transactions under any statute, 
law, or public policy in any state in which 
such resale is to be made. 
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In Schwegmann Bros. v. Calvert Distillers 
Corp. [1950-1951 Trape Cases J 62,823], 341 
U. S. 384 (1951), the United States Su- 
preme Court held that the provisions of the 
Miller-Tydings Act exempted from the op- 
eration of the Sherman Act only “contracts 
or agreements” prescribing minimum prices 
for resale, and thus did not exempt as. to 
interstate commerce the prohibitions of the 
Sherman Act as applied to persons who 
did not actually so contract. 


In 1952 Congress enacted the McGuire 
Act, 15 U. S. C. 45 to provide that nothing 
contained in any of the federal Antitrust 
Acts shall render unlawful the exercise or 
the enforcement of any right created by any 
State statute, law or public policy “which 
in substance provides that wilfully and 
knowingly advertising, offering for sale, or 
selling any commodity at less than the price 
Or prices prescribed in such contracts or 
’ agreements, whether the person so advertis- 
ing, offering for sale, or selling is or is not 
a party to such contract or agreement * * *” 
is prohibited by sucii state law. 


In Schwegmann Bros. Giant Super Market 
v. Eli Lilly & Co. [1953 TRADE CASEs § 67,516], 
205 F. (2d) 788, it was held that the non- 
signer provision of the Louisiana Act was 
by the McGuire Act made applicable to 
interstate commerce as an exception to the 
Federal Antitrust laws and as such did not 
contravene any provisions of the Federal 
Constitution. Certiorari was denied by the 
United States Supreme Court, 346 U. S. 856. 


Thus from the Federal standpoint, we 
have a situation where it seems to be clearly 
established (1) that a non-signer provision 
of a state law as applied to intra-state com- 
merce does not violate the Federal Consti- 
tution, Old Dearborn, supra, (2) a non-signer 
provision of a state law is made applicable 
to inter-state commerce as an exception to 
the Sherman Act and all other Federal 
Antitrust laws by the McGuire Act, and 
(3) the applicability of such a non-signer 
provision to inter-state commerce does not 
violate any provision of the Federal Con- 
stitution, Schwegmann v. Eli Lilly & Co., 
supra. 


[State Background] 


From the State point of view, however, 
neither the language of the Miller-Tydings 
Act or the McGuire Act nor ‘the decisions 
referred to above, limit in any way the 
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power ot a state court to pass on the con- 
stitutionality of a state act under the con- 
stitution of such state, regardless of whether 
the question before the Court involves intra- 
state or inter-state commerce. 


The courts of some states have upheld 
the constitutionality of such acts, including 
the non-signer provisions. The courts of 
other states have held such acts to be un- 
constitutional, at least in-so-far as the non- 
Signer provision was concerned. The cases 
so holding, pro and con, and language con- 
tained therein as it might be persuasive as 
to the issues now before this Court, have 
been cited and quoted in the extensive briefs 
filed herein. As to this it should be sufficient 
to point out that the issue here involved is 
not whether we agree or disagree with the 
conclusion of the Ohio Supreme Court in 
the Union Carbide case. Such holding is now 
established law in this state and as such, 
binding on this Court. Instead, as stated 
before, the principal issue is whether the 
1959 Act is subject to the same constitu- 
tional objections as the 1936 Act. 


Two Common Pleas Courts have held 
that, at least to a degree, the 1959 Act is 
subject to such constitutional objections. 
In Helena Rubenstein v. Cincinnati Vitamin & 
Cosmetic Distributors Co. [1960 Trape CASES 
J 69,720], 84 Abs. 143, 12 O. O. (2d) 199, 
Gusweiler, J., of the Common Pleas Court 
of Hamilton County, held the 1959 Act to 
be unconstitutional on the basis of all three 
of the grounds of unconstitutionality of the 
1936 Act as held by the Ohio Supreme 
Court in the Union Carbide case, i. e. (1) it 
represented an unauthorized exercise of the 
police power in a matter unrelated to the 
public safety, morals and general welfare, 
(2) that it was an improper delegation of 
legislative power to private persons and 
(3) that it unconstitutionally denied the owner 
of property the right to sell it on terms of 
his own choosing. 

In the companion cases of Hudson Dis- 
tributors, Inc. v. Eli Lilly and Company, 
No. 730,118, and Hudson Distributors, Inc. v. 
The Upjohn Co. [1960 Trave Cases { 69,778], 
No. 727,805, McNeill, J., sitting by assign- 
ment in the Common Pleas Court of Cuya- 
hoga County, held that the 1959 Act was 
unconstitutional in that it delegated legisla- 
tive power to private persons, Such deci- 
sions, while somewhat persuasive of course, 
are not necessarily binding on this Court. 
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[Differences Between 1959 and 1936 Acts] 


We turn now to the specific respects in 
which the 1959 Act differs from the 1936 
Act and to the question of- whether such 
changes from a constitutional point of view 
distinguish the two acts. Parenthetically, 
although not necessarily involved in the 
questions before this Court, it appears that 
the 1959 Act did not by its ‘terms repeal the 
1936 Act and both are contained in the 
Revised Code at this time. 


Many different facets of this problem 
have been referred to in the briefs of coun- 
sel which total in excess of 150 pages. In 
addition, an extensive oral hearing was held. 
Then, too, we have read in full the transcrip- 
tion of the proceedings of hearings before 
the House and Senate Judiciary Committees 
of some 340 pages, attached to the briefs. 
We also have had the benefit of the record 
and the briefs in the Ohio Supreme Court 
in the Union Carbide case as an aid ‘to a com- 
plete understanding of the scope of the 
decision in that case. 


Relative brevity being desirable in any 
judicial opinion, within the limits of our 
ability and without the extensive discussion 
contained in the briefs, made in oral agru- 
ment, and also made by Mr. James A. 
Gorrell, one of counsel for plaintiff, in his 
discussion of the legal questions involved 
in speaking on behalf of the proposed bill 
before the House and Senate Judiciary 
Committees, we shall attempt to set forth 
the basic claims and our own holding with 
respect thereto. 


In our opinion, overriding every other 
potential question is the question as to 
whether the 1959 Act is unconstitutional as 
delegating legislative power to private persons. 


Plaintiff asserts correctly that the Union 
Carbide case held the 1936 Act unconstitu- 
tional only to the extent that it prohibited 
those who were not parties to the contract 
from selling for less than a price stipulated 
in such contract. It asserts that under the 
1959 Act, the defendant is a party to such a 
contract. By the terms of the 1959 Act, this 
is true. The Act provides that “Any dis- 
tributor (whether he acquires such com- 
modity directly from the proprietor or 
otherwise) who with notice that the pro- 
prietor has established a minimum retail 
price for a commodity, accepts such com- 
modity, shall thereby have entered into an 
agreement with such proprietor not to re- 
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sell such commodity at less than the mini- 
mum price stipulated by such proprietor.” 
The petition (after amendment at bar Janu- 
ary 28, 1961) alleges that defendant, after 
such notice, acquired and sold such com- 
modities. 

At first blush, at least, it would seem to 
be a rather strange legal doctrine which 
would say that if one “knowingly and wil- 
fully” sold at less than certain minimum 
prices in violation of a specific interdiction 
of statutory law, such would nevertheless 
be legal, but if one did exactly the same 
thing where the law said he had agreed to 
do so (without regard to any true intent), 
such would be illegal. 


{Knowledge of Minimum Price] 


To this, plaintiff has two answers. First, 
it is asserted that the 1936 Act did not by 
its terms require that the retailer have 
knowledge of such minimum price require- 
ments at the time he acquired the commodity, 
whereas the 1959 Act does. Such conten- 
tion in our opinion overlooks the true 
meaning of “knowingly and wilfully.” In the 
Old Dearborn case, supra, identical language 
of the Illinois Act was upheld from a Fed- 
eral Constitutional point of view only as 
applied to a dealer who, with full knowledge 
of an existing price restriction, acquired such 
commodity, and at page 193 thereof the 
words “wilfully and knowingly” were con- 
strued as requiring such. True, the Ohio 
Supreme Court in the Union Carbide case 
did not, as to Ohio Constitutional problems, 
follow the rationale of the United States 
Supreme Court as to Federal Constitutional 
problems as announced in the Old Dearborn 
case, but throughout the Union Carbide case 
it appears to have been assumed that Bar- 
gain Fair, Inc. had acquired the Prestone 
in question with full knowledge of such 
minimum resale prices, and the decision of 
the Ohio Supreme Court was not based on 
any lack of knowledge at the time of acqui- 
sition. In our opinion, the 1959 and 1936 
Acts cannot be constitutionally distinguished 
on such basis. 


[Statutory Contract] 


Secondly, it is asserted by plaintiff that 
the 1959 Act merely removed a bar to the 
freedom of persons to contract in such area 
and thus did not create any “right” or dele- 
gate to such persons “legislative authority” 
when they exercised this right of voluntary 
agreement. 
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In essence, the contention of plaintiff in 
this respect is as follows: Plaintiff starts 
with the proposition that resale price main- 
tenance contracts were valid at common 
law. It asserts that such contracts therefore 
are only invalid to the extent that they are 
in violation of statutory law such as the 
Sherman Act or the Valentine Act. By 
the terms of the Miller-Tydings Act and the 
McGuire Act, such contracts no longer vio- 
late the Sherman Act. By the terms of the 
1959 Ohio Act (and also of the 1936 Act), 
such contracts no longer violate the Valen- 
tine Act. Then it is asserted that a true 
contract in the common law meaning of a 
“contract” exists between the plaintiff and 
the defendant; that defendant “was under 
no compulsion to purchase plaintiff’s goods 
with plaintiff’s trade-mark thereon but it 
admittedly knew that if it did so, the price 
that it must pay to utilize that trade-mark 
_ to assist it in further disposition of these 
goods was its agreement not to sell at less 
than the minimum resale price which it 
knew plaintiff had stipulated therefor;” that 
while “this is a new concept in fair trade 
acts, it is certainly not novel in contract 
law” but is “merely the statutory statement 
of a basic principle of contracts;” that by 
putting the matter on “a pure consensual 
basis” the 1959 Act removed such legisla- 
tion from any constitutional prohibitions as 
found in Union Carbide to be applicable to 
the 1936 Act. 


[Common Law Rules} 


We agree that as to actual common law 
contracts, the 1959 Act makes such con- 
tracts legal, and enforceable as to the parties 
thereto. The same is true of the 1936 Act. 
We do not agree, however, that under the 
common law principles of contract, such a 
contract exists between the plaintiff and the 
defendant herein. 


Let us suppose that Congress would 
simply repeal all Antitrust legislation, in- 
cluding the Sherman Act, the Miller-Tydings 
Act, and the McGuire Act, and that the 
Ohio General Assembly were to repeal the 
Valentine Act, the 1936 Act and the 1959 
Act. We then return simply to the com- 
mon law. With such assumption would a 
valid common law consensual contract be 
created merely by the fact that (1), plaintiff 
established minimum resale prices, (2) 
plaintiff gave notice to defendant of such 
minimum resale prices and further, notified 
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defendant that if it acquired such com- 
modities from any source of supply, such 
acceptance would constitute an agreement 
with the plaintiff not to sell below such 
minimum resale prices, and (3) defendant, 
after such notice and with such knowledge, 
accepted such commodities? We think not. 


Under such a supposed set of facts, if 
plaintiff were the owner and possessor of 
such commodities and was negotiating a 
direct sale to the defendant and in such 
process of the offer of sale attached such 
limitations, and if defendant, with full 
knowledge of such conditional offer of sale, 
ordered such commodities without protest 
or reference to such limitations contained 
in the offer, it might be possible to construe 
defendant’s unreserved acceptance of plain- 
tiff’s conditional offer of sale as constituting 
a common law contract on a consensual 
basis. 


In Johnson and Johnson v. Charmley Drug 
Co, [1953 Trape Cases { 67,448], 11 N. J. 
526, 95 Atl. (2d) 391, a somewhat similar 
scheme was followed. A signed “fair-trade” 
agreement existed between Johnson & 
Johnson, as producer, and McKesson & 
Robbins, as wholesaler. This case arose 
after the decision of the United States Su- 
preme ‘Court in the Schwegmann case and 
before the McGuire Act became effective. 
McKesson & Robbins had notified the re- 
tailer that ‘whenever you make any pur- 
chase hereafter of the products of Johnson 
& Johnson * * * you will know that these 
products are subject to and covered by the 
Fair Trade Agreement which will be covered 
on our invoices.” The later invoice con- 
tained such Fair Agreement. The retailer, 
however, by letter accepted delivery of the 
merchandise but rejected the agreement. 
The key question in the case was whether 
there was a contract or agreement within 
the purview of the Miller-Tydings Act. The 
Court, relying on language from the Schweg- 
mann case, held that a contract does not 
come into existence unless there be a 
manifestation of “mutual assent” by the 
parties to the same terms, that there must 
be a “meeting of the minds.” 


In the instant case the petition does not 
allege any conditional offer of sale by the 
one from whom defendant acquired the 
Bulova watches or any facts to show an 
acceptance of such conditional offer by the 
defendant. All that is alleged is that de- 
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quired and sold” such commodities. In 
fact, it is conceded in argument by counsel 
for plaintiff that defendant did not acquire 
such commodities directly from plaintiff. 
Thus we conclude that the petition does 
not allege facts showing any common law 
contract. 


[Necessity for Privity] 


In this connection much has been said in 
argument as to “privity”. Plaintiff asserts 
that any requirement of “privity” of con- 
tract is an outmoded legal concept and in 
effect has been abolished in Ohio by the 
decision of the Ohio Supreme Court in 
Rogers v. Tom Home Permanent Co., 167 
O. S. 244. In the first place, any inroads 
made as to a requirement of “privity” in 
the Tont case are limited to situations 
where a consumer suffers harm “by reason 
of deleterious ingredients” in the product 
itself, which certainly is not involved here. 
Here, we find no “privity”. Furthermore, 
the conclusion reached herein that a com- 
mon law contract between the parties in 
the sense of mutual assent has not been 
pleaded and does not exist, is reached in- 
dependently of any question of “privity.” 


But, plaintiff asserts in effect, even if a 
common law contract does not exist imde- 
pendent of statute, the 1959 Act provides 
that the defendant by accepting such com- 
modities after notice of established mini- 
mum resale prices “shall thereby have 
entered into an agreement” not to resell below 
such prices; that with defendant’s knowledge 
of this law, its acceptance of such com- 
modities is conclusive of the fact that it 
did actually voluntarily assent thereto; that 
this is but another example of the well 
established principle that statutory obliga- 
tions are read into and become a part of any 
contract voluntarily entered into after the 
enactment of such legislation. 


This basic contention seemingly is sup- 
ported by the case of Standard Drug Co. v. 
General Electric Co. [1960 TRADE CASES 
f 69,858], 117 S. E. (2d). 289, a decision by 
the Supreme Court of Appeals of Virginia. 
The Virginia statute is substantially identical 
to the 1959 Act of Ohio. In fact, it appears 
that the draftsmen of the 1959 Act used the 
Virginia Act as a model. After comment- 
ing that the Virginia Act no longer con- 
tained a “non-signer” provision, the Court, 
in discussing the question of whether it un- 
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constitutionally delegated legislative power 
to private persons, tersely stated: 


“Here the restriction imposed by the 
manufacturer or producer was agreed to 
by the retailer when, with full knowledge 
of the restrictions, he acquired and ac- 
cepted the flashbulbs. No compulsion is 
practiced and no retailer is bound except 
by his own agreement.” 


[Compulsion as Invalidating Factor] 


Cited in support of this statement and as 
being “dispositive of the contention that the 
act violates’ the constitutional provision 
that legislative power shall be vested in the 
General Assembly (thus forbidding a dele- 
gation of such power to private persons), 
is certain language from page 192 of the 
Old Dearbory case to the effect that Section 
1 of the Illinois Act (identical to Sec. 
1333.06 R. C. of the 1936 Ohio Act) did 


not contain any element of “compulsion.” 


At least as applied to Ohio law in the 
light of the holding in Union Carbide, we are 
of the opinion that such reasoning would 
be an over-simplification of the problem if 
construed as including within its scope 
situations such as we have here where the 
seller of the commodity to the retailer did 
not make a conditional offer which the re- 
tailer inferentially accepted (thus satisfying 
the common law requirement of mutual 
assent). 


In the Standard Drug Co. case, it should 
be noted that there was a direct transaction 
of offer to sell (with conditions attached) 
and an order of merchandise by the retailer 
and an acceptance of the merchandise (without 
protest as to any conditions made in the offer). 
Contrast with Johnson & Johnson v. Charm- 
ley Drug Co., supra, where the retailer specif- 
ically rejected such conditions, thus removing 
the element of “mutual consent” or “meet- 
ing of the minds.” 


In the instant case we conclude that the 
element of “compulsion” is present to the 
same extent, no more and no less, that it 
was in the 1936 Act. The 1936 Act con- 
tained such “compulsion” by its require- 
ment than non-signers must abide by such 
minimum resale provisions if they chose to 
deal in such commodities. As heretofore 
noted, the words “knowingly and wilfully” 
carried the connotation that the commodity 
be acquired with knowledge of such mini-- 
mum resale prices. The retailer was just as 
free to decline to purchase such commodi- 
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ties under the 1936 Act as he is under the 
1959 Act. The 1959 Act contains the same 
“compulsion” by its language that by the 
acceptance of the commodity he “shall 
thereby have entered into a contract,” by 
its provisions that a “proprietor” (either the 
person identifying a commodity produced 
by him by a trade-mark or trade name or 
a person granted by such producer sole 
authority in this state to establish minimum 
resale prices) may “establish” such prices, 
and by its language making it “unlawful” 
for any distributor to sell such commodi- 
ties at less than such established minimum 
resale prices if he has “notice” of such. 


If we were considering this case before 
Union Carbide, we would have the problem 
of deciding between two possible judicial 
approaches to the problem as mentioned by 
Zimmerman, J. in such case. We could 
have adopted the rationale of Old Dearborn 
-that no true “compulsion” exists because 
the “restriction, already imposed with the 
knowledge of the appellants, ran with the ac- 
quisition and conditioned it,” and that “their 
voluntary acquisition of the property with 
such knowledge carried with it * * * 
assent to the protective restriction, with 
consequent liability * * *.” 


In view, however, of Union Carbide our 
problem is whether the ‘‘compulsion” of 
the 1959 Act is any less than that of the 
1936 Act. Here, as a matter of constitu- 
tional law, we deal not with words or 
semantics but with substance. 


Concluding that the same degree of “com- 
pulsion” is present in the 1959 Act as was 
present in the 1936 Act, we must neces- 
sarily conclude that the 1959 Act does not 
merely permit parties to enter into a con- 
sensual agreement involving “mutual as- 
sent”, but instead is a purported exercise 
of the “police power.” In this connection 
plaintiff's assertion, inter alia, that in any 
event Sec. 2, Art. XIII of the Ohio Con- 
stitution authorizes such legislation by au- 
thorizing the passage of laws “regulating” 
the sale and conveyance of personal prop- 
erty would seem to indicate that this is a 
“regulatory” measure passed in the pur- 
ported exercise of the “police power” and 
not merely a “permissive” measure. The 
briefs in Union Carbide advanced the same 
arguments as to the effect of this Constitu- 
tional provision. In our opinion the 1936 
Act was a regulatory measure. In our 
opinion the 1959 Act is a regulatory measure. 
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If, as definitely held in Union Carbide 
(which holding, in our opinion, is not dicta 
as asserted by plaintiff), such regulation 
cannot be delegated to private persons, the 
same is true as to the 1959 Act. 


In both acts the question of whether 
minimum resale prices shall be established, 
whether, if established, they shall continue, 
the amount of such prices and the changing 
of such amount from time to time are all 
delegated to private persons to be exercised 
in their uncontrolled discretion without any 
legislative standards or criteria. 


To assert that the two acts may be con- 
stitutionally distinguished on the basis that 
under the 1959 Act the defendant has 
“agreed” thereto, is to say that even though 
a General Assembly cannot constitutionally 
regulate a course of conduct by certain 
means, (as held in Union Carbide), such 
constitutional limitations have no applica- 
tion where the General Assembly provides 
that a certain act of the party sought to be 
regulated shall constitute an “agreement” 
to be so regulated. Under such philosophy 
there is scarcely any constitutional prin- 
ciple which could not thus be avoided. 


[Public Welfare | 


It, of course} is true that all contracts, 
the subject matter of which involves the 
public welfare, will have read into them 
with the same force and effect as if ex- 
pressed in definite terms all valid public 
regulations essential for the health, safety 
or welfate of the people. 11 Ohio Jur. (2d) 
410, et seg. Here, however, the statute pur- 
ports to make a contract where none other- 
wise would exist and then to regulate conduct 
in the guise of merely enforcing such legis- 
latively made contract. In our opinion, 
the validity or invalidity of such regulation 
must: stand or fall on the constitutional 
power to so regulate by the means actually 
employed, and such power cannot be en- 
larged by an “agreement” of legislative 
compulsion. Either the General Assembly 
has the power to regulate by such means 
or it does not. If it does not have such 
power, how can it be said that knowledge 
of the same facts and the doing of the 
same acts by private individuals could con- 
fer such power merely because such is 
called an “agreement.”’ An implied obliga- 
tion to abide by the law itself certainly is 
not a lesser obligation than the obligation to 
abide by a legislatively imposed “agreement.” 
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We do not express any opinion as to 
whether the General Assembly could by a 
statute not delegating legislative power to 
private persons, regulate minimum resale 
prices, i. e. whether such a statute would 
be “an unauthorized exercise of the police 
power” or whether such a statute would 
“unconstitutionally deny the owner of prop- 
erty the right to sell it on terms of his own 
choosing.” We are, however, in full agree- 
ment with the holding of McNeill, J. and 
one of the holdings of Gusweiler, J. in the 
cases heretofore referred to that the 1959 
Act is unconstitutional as delegating legis- 
lative power to private persons. 


[Property Rights] 


We have not overlooked, in reaching this 
conclusion, many of the other contentions 
of counsel, including the assertion that the 
1959 Act has either created or recognized a 
property right in the commodity ttself after 
he has sold it to distributors, so long as the 
trade-mark or trade name remains thereon. 
See (333.0 k. CG. estanding, Jalone:) we 
would doubt the authority of the General 
Assembly ta so create a property right. 
But this provision does not stand alone. 
It is but part of a legislative scheme de- 
signed as to its end result to compel persons 
te abide by a minimum resale prices estab- 
lished by private persons, not to create 
property rights as such. In effect, it is but 
a legislative statement of a reason why it 
felt it had the power to regulate by such 
means. In Union Carbide, this same reason 
was urged upon the Court and rejected: 


Parenthetically we might also note that 
the petition does not reveal the date when 
plaintiff sold the commodities in question or 
whether such sale was in the State of Ohio. 
ff it had parted with full title before the 
effective date of the Act, or such happened 
out of Ohio, we would be unable to com- 
prehend how a part of such title could 
revert. 


[“Contracts’ Under Federal Law] 


One other aspect of this case should be 
mentioned. As mentioned before, the 
Miller-Tydings Act exempted from the 
Sherman Act only “contracts and agree- 
ments” prescribing minimum resale prices. 
It is clear, we believe, from the Opinion of 
the Court in the Schwegmann case that this 
Act authorized only contracts in the sense 
of truly consensual agreements without 
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resort to coercion or compulsion, including 
state legislative compulsion. In other words, 
we think it clear that, at least in the absence 
of the McGuire Act, actions taken under 
the 1959 Ohio Act to establish minimum 
resale prices would be in violation of the 
Sherman Act, for the reason that a legis- 
latively established “agreement,” absent true 
common law “mutual assent” or “meeting 
of the minds”, would not come within the 
purview of the words “contracts or agree- 
ments” as contained in the Miller-Tydings 
Act. See also Johnson & Johnson v, Charm- 
ley Drug Co., supra. 

The McGuiré Act, Title 15, Sec. 45, P. 
(2), U. S. C., also refers to “contracts or 
agreements’ and must be given the same 
meaning. Then in Par. (3) it makes lawful 
the enforcement of any right created by 
state law which, in substance, provides that 
wilfully and knowingly selling at less than 
the price “prescribed in such contracts or 
agreements’ is actionable “whether the per- 
son so * * * selling is or is not a party to 
such a contract or agreement.” We think it 
clear that the words “contract or agree- 
ment” as employed in Par. (3) as well as 
Par. (2) of the McGuire Act, have the 
same meaning as these same words em- 
ployed in the Miller-Tydings Act, as con- 
strued by the Schwegmann case. 

This situation has given rise to the pro- 
posed Harris Act, (H. R. 1253), which 
would amend the McGuire Act to permit 
the establishing of minimum resale prices 
by notice. 


Thus it would appear that the provision 
of the 1959 Ohio Act requiring no “con- 
tracts or agreements” within the purview 
of the Miller-Tydings Act or the McGuire 
Act, would not fall within the scope of such 
acts and any minimum resale prices estab- 
lished without such “contracts or agree- 
ments” would be in violation of the Sherman 
Act. 


But, says plaintiff in effect, our petition 
alleges two signed agreements with other 
Ohio retailers prescribing such minimum 
retail prices. Thus we have complied with 
the requirements of the McGuire Act, al- 
though the 1959 Ohio Act does not by its 
terms require such other contracts. Defend- 
ant, of course, is not a party to these other 
contracts. 


Thus plaintiff, in our opinion, is caught on 
the horns of a dilemma. To take advantage 
of the McGuire Act, it must rely upon the 
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existence of “contracts or agreements” with 
others and the non-signer provisions of the 
McGuire Act. In such event, this case being 
based on Ohio law, it must rely on the non- 
signer provisions of the 1936 Act, but it 
cannot, since such was held in Union Carbide 
to be unconstitutional. On the other hand, 
if it relies solely on the 1959 Act, we have 
a situation where it is subject to the Sher- 
man Act since the “agreement” by operation 
of Jaw here relied on, in our opinion, is not 
a “contract or agreement” as those words 
are employed either in the Miller-Tydings 
Act or the McGuire Act. 


In view of the conclusions we have El 
herein, we express no opinion as to the 
second branch of defendant’s demurrer 
wherein it is asserted that under the provi- 
sions of Sec. 1703.29(A) R. C., plaintiff, as 
a foreign corporation, lacks capacity to sue, 
except to say that if it be true that defend- 
ant is not licensed to transact business in 
the State of Ohio, (a matter concerning 
which the petition is silent), a most intri- 
guing question would be presented. If one 
were to reach a conclusion on the basic 
merits of the constitutional issue to the con- 


trary of that which we have expressed above 
and to accept the premise that plaintiff has 
a property right, or a “proprietory interest” 
in the commodity itself (for all purposes, 
and not merely as a part of a regulatory 
scheme to validate the establishing of mini- 
mum resale prices as binding on those who 
refuse to agree to such) in every Bulova 
watch held by a distributor in Ohio, could 
it be said that plaintiff “was engaged in this 
state solely in interstate commerce?” Sec. 
1703.02 R. C. Some interesting personal 
property tax problems might also arise. 


[Conclusion] 


For the reasons heretofore expressed, the 
first branch of defendant’s demurrer is sus- 
tained. Since it is apparent from the nature 
of our holding that the defect cannot be 
remedied by amendment (Sec. 2309.60 R. C.), 
the temporary restraining order heretofore 
issued herein is dissolved, the petition is dis- 
missed and. final judgment is rendered in 
favor of the defendant and against the plain- 
tiff at the costs of the plaintiff. Entry may 
be prepared accordingly, reserving excep- 
tions. 


[f 70,115] H. A. McCullough and H. F. McCullough, a partnership, doing business 
as McCullough’s Dairy Queen, and Burton F. Myers, Robert J. Rydeen, M. E. Mont- 
gomery and Lorraine Dale, Executrix of the Estate of Howard S. Dale, deceased, v. 


Dairy Queen, Inc. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 28876. Dated June 28, 1961. 


Sherman Act 


Private Enforcement and Procedure—Production of Documents—Delay—Scope of 
Demand.—A defendant’s motion for the production of all contracts made in the United 
States involving the use of plaintiff’s trade name and patented freezer, together with all 
supporting documents, was denied because it was burdensome and excessively broad in 
scope. The court also noted that it would “hesitate” to grant the motion, in any event, 
since it was made only three weeks before the date set for trial. 


See Private Enforcement and Procedure, Vol. 2, J 9242.30, 9242.60. 

For the plaintiffs: Mark D. Alspach, Krusen Evans & Byrne, Philadelphia, Pa., and 
Ooms, Welsh & Bradway, Chicago, Ill. 

For the defendant: Michael H. Egnal, and Paul & Paul, Wallace D. Newcomb, 
Philadelphia, Pa. 
Memorandum and Order Sur Defendant’s 


Motion for Production of Documents 
Under Rule 34 


Woon, Judge [Jn full text]: Suit was filed 
on November 21, 1960, and after a prelimi- 
nary injunction was issued, the case pro- 
ceeded to the Court of Appeals for the Third 


Trade Regulation Reports 


Circuit where the preliminary injunction 
order was upheld. Meanwhile, other mo- 
tions were filed and argued and decided by 
the Court. The case was to be heard finally 
on the merits on June 27, 1961. It was not 
until June 8, 1961, that the defendant filed 
the motion now before us. Even if we con- 
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sidered the documents sought to be pro- 
duced as relevant to the subject matter of 
this action, and even if the requests of the 
motion were properly limited in scope, we 
would hesitate at this late date, practically 
on the eve of trial, to order plaintiffs to 
gather together and produce these docu- 
ments for the defendant. 


However, not only is the motion untimely, 
but it also places upon the plaintiffs the 
burden of compiling an enormous quantity 
of material, the bulk of which is not even 
remotely concerned with the issues in this 
case. The irrelevancy of the documents 
sought can be demonstrated by the follow- 
ing example: One of the main issues in the 
case involves the contractual relationship 
between the owners of the tradename “Dairy 
Queen” and their licensee, the defendant 
Dairy Queen, Inc. (The contract involved 
in the dispute gave the defendant the right 
to use and to license others to use the trade- 
name “Dairy Queen” within a certain area 
of Pennsylvania.) Another issue in the case 
(raised by the answer) is whether the plain- 
tiffs have come into Court with unclean 
hands because of their alleged violation of 
the antitrust laws. Specifically, the defend- 


ant charges the plaintiffs with attempting to 
illegally extend their patent monopoly on a 
certain freezer used in the Dairy Queen 
business by trying to “tie in” use of that 
freezer with license agreements for use of 
the tradename “Dairy Queen.” 


Against this background of issues raised 
by the pleadings, the defendant now argues 
that it has the right to examine every con- 
tract ever made in any State of the Union 
by the plaintiffs involving the right to use 
the patented freezer and every contract in- 
volving the right to use the tradename 
“Dairy Queen.’ In addition, the defendant 
wishes to examine all reports, correspond- 
ence, memoranda, papers, etc., which pertain 
to the negotiation of such contracts. Merely 
to state these requests is to show that they 
are manifestly burdensome, oppressive, and 
unlimited in scope. We, therefore, enter the 
following Order: 


Order 


And now, to wit, this 28th day of June, 
1961, it is hereby ordered that the defend- 
ant’s motion for production of documents 
is denied. 


[] 70,116] United States v. Warner Bros. Pictures, Inc., et al. 
In the United States District Court for the Southern District of New York. Equity 


No. 87-273. Dated September 28, 1961. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Construction of New Theatre—Decree Requiring Court Approval—Competitive Fac- 
tors.—A_ theatre operator, subject to a consent decree, was granted permission to construct 
a new theatre where its position in the competitive area was not dominant and the pro- 
posed theatre would be faced with competition from a number of other theatres. How- 
ever, because of the uncertainty of future population and business trends ia the area, 
the operator was required to show, at the end of fifteen months of operation, that its 
theatre did not unduly restrain trade. 


See Acquiring Competitors, Customers, Suppliers, Vol. 1, § 4370.03. 
For the plaintiff: Robert M. Morgenthau, New York, N. Y. 
For the defendants: Schwartz & Frohlich, New York, N. Y. 


PALMIERI, Judge [In full text]: This is an 
application of Stanley Warner Corporation 
pursuant to the Consent Judgment of War- 
ner Bros. Pictures, Inc. of January 4, 1951 


and the Consent Order of April 20, 1953, for 
permission to construct and operate a con- 
ventional moving picture theatre, with a 
seating capacity of 1150, in La Mirada, Los 
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There is at 
theatre in this 


Angeles County, California. 
present no conventional 
community. 


While the petitioner is a substantial owner 
and operator of moving picture theatres, its 
position in the competitive area here in- 
volved is not a dominant one and will not 
become dominant with the new theatre. It 
is also clear that the proposed theatre will 
be faced with competition from a number 
of theatres. Within an area of approximately 
13 miles of the proposed theatre there are 
presently 14 drive-in theatres and 34 con- 
ventional theatres, making a total of 48. 
Including the proposed theatre, the peti- 
tioner will have 2 of the total of 49, or, to be 
more precise, 2 of the 35 conventional 
theatres. Ifa 7 mile radius of the proposed 
site is considered, petitioner will have 1 of 
12 theatres, 7 of which are of the conven- 
tional type and 4 drive-in theatres. If the 
other theatres are appraised on the basis 
‘of first-run competition, it is equally clear 
that petitioner can expect competition even 
if this criterion alone were adopted as the 
yardstick. 


But another consideration is pertinent. 
While the proposed site is in the midst of 
a rapidly growing area, it is an area al- 
ready quite abundantly served by moving 
picture theatres. While I realize that the 
court cannot appropriately pass upon the 
validity of a purely business decision to 
enter a given competitive area, I am con- 
cerned about the possible impact which the 
advent of petitioner’s large proposed theatre 
will have upon the other theatres. If, as 
the amici have so vigorously asserted, but 
have failed to prove, the proposed theatre 
will drive a substantial number of other 
theatres out of business, the net effect would 
be worse than an undue restraint of com- 
petition. It would be a destruction of 
competition. 


But one fact seems clear, notwithstanding 
the absence of proof with respect to this 
dire possibility. If the growth of this fast 
burgeoning area should be arrested, it is not 
unlikely that the operation of the new 
theatre will drive others out of business 
because the number of theatres will have 
exceeded the point of economic saturation. 


This grave possibility impels me to pause. 
The resolution of the problem depends, in 
the last analysis, upon the course of future 
population and business trends in the area. 
The proof before me does not permit me 
to make any safe appraisal of the probable 
economic impact of this new enterprise upon 
the moving picture exhibition business in 
this competitive area. It is likely that most 
of the theatres will continue to operate and 
it is likely that this rapidly developing area 
will continue to grow. But I prefer to defer 
a definitive decision because of the unusual 
facts here presented. I have accordingly 
inserted the following provision in the order 
I am filing herewith: 


“ORDERED, ADJUDGED AND DE- 
CREED that the petitioner, Stanley War- 
ner Corporation, may acquire the New 
Theatre, provided that within sixty (60) 
days after the first fifteen (15) months of 
operation it submits to this court appro- 
priate proof that the operation of said 
theatre on a first-run basis has not con- 
stituted an undue restraint of trade. Such 
proof shall include a sworn statement of 
the nature and extent of moving picture 
exhibition conducted within a 13 mile 
radius of the proposed site, at the end of 
the said fifteen (15) month period.” 


In doing so, I am not unmindful of the fact 
that petitioner had 11 theatres in California 
when the decree was consented to, whereas 
it has only 6 now. Its right to continue its 
proposed theatre on a first-run basis will 
abide the submission of the proof required 
by the order filed herewith. 


[f 70,117] Monument Bowl, Inc. v. Northern California Bowling Proprietors’ Asso- 


ciation, et al. 


In the United States District Court for the Northern District of California, Southern 


Division. No. 39944. Dated September 6, 1961. 


Sherman Act 


Regulation of Interstate Trade—Business Affected—Bowling.—A complaint alleging 
that bowling enterprises and their trade associations diverted the plaintiff's patronage 
in violation of Sec. 1 of the Sherman Act, by establishing minimum prices for use of 
their facilities and limiting their tournaments to those who patronized their establish- 
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ments, was dismissed because it did not sufficiently allege interstate commerce. Bowling 
customers were the relevant market and their patronage was purely local in character. 
Allegations that the interstate flow of bowling equipment would be diminished by reason 
of plaintiff’s loss of business were too remote from the flow of interstate commerce since 
such flow stops “before the consumer enters the picture”. 


See Basic Rules, Vol. 1, J 685. 


Private Suits—Dismissal of Complaint—Jurisdictional Allegations.—A plaintiff, al- 
though entitled to rely on notice pleading, must establish the jurisdiction of the court 
under the Sherman Act. He must set forth essential facts; if he fails to do this, his 
complaint is subject to dismissal. 

See Private Enforcement and Procedure, Vol. 2, J 9170.39. 


For the plaintiff: Joseph L. Alioto, Thomas L. Bocci, and G. Joseph Bertain, Jr., 
San Francisco, Cal. 


. 


For the defendants: Harold C. Faulkner of Faulkner, Sheehan & Wiseman, for 
East Bay Bowling Proprietors’ Association; Albany Recreation, Inc.; Berkeley Bowl; 
Tagss, Inc.; Hayward Amusement Properties; Midway Bowl, Inc.; Rosarie A. Duval, 
d.b.a. College Bowl; Raleigh W. Moore, d.b.a. Piedmont Avenue Lanes; Kenneth 
Prentice, d.b.a. Uptown Bowl. Irving S. Rosenblatt, Jr., and Robert K. Barber, for Bowling 
Proprietors Association of America. J. Joseph Sullivan, for John H. Swanson, d.b.a. 
Mission Bowl and Westlake Bowl. Doyle & Clecak, for Northern California Bowling 
Proprietors Association; The Santa Clara Valley Bowling Proprietors’ Association; San 
Francisco Bowling Proprietors’ Association; The Peninsula Bowling Proprietors’ Asso- 
ciation. Gavin McNab, Schmulowitz, Sommer & Wyman, for Cherry Chase Amusement 
Co. Philip S. Ehrlich and Irving Rovens, for Bowling Enterprises, Inc.; Sports Center 
Corp.; Kent-Ray, Inc.; Bowlarium, Inc.; Brentwood Bowl; Carbrian Bowl, Inc.; 
Cibolog, Inc.; Bridgeman Enterprises, Inc.; Modesto Bowl, Inc.; Stevens Creek Bowl, 
Inc.; Indian Bowl, Inc.; Frank Debarbrie and Carl Debarbrie d.b.a. San Carlos Bowl; 
Downtown Bowl, Inc.; Phillip Sunseri and Salvatore Lima, d.b.a. Santa Clara Bowl; 


Vedro Corporation; McHenry Bowl, Inc. All are of San Francisco, Cal. 


Memorandum Opinion and Order 


Harris, Judge [Jn full text]: Plaintiff, 
proprietor of Bayshore Bowl, a bowling 
enterprise in South San Francisco, has filed 
an action against owners and proprietors of 
similar establishments in Northern Cali- 
fornia Bay Area, five trade associations in 
the bowling industry and a national trade 
association, charging them with a violation 
of section one of the Sherman Act, 15 
WS. GxAcel: 

A summary of the complaint discloses 
that plaintiff is aggrieved at his alleged loss 
of patronage to defendants who have at- 
tracted bowlers to their lanes by means of 
tournaments conducted by defendant asso- 
ciations and limited to bowlers who patronize 
defendant establishments, Plaintiff charges 
that defendants establish minimum prices 
for use of their facilities and that they have 
boycotted his business (since his patrons 
are ineligible to compete in tournaments 
conducted by members of defendant asso- 
Ciations). 

With respect to interstate commerce, the 
complaint asserts that some of the bowling 
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equipment comes from out of state and 
that such flow will be diminished by reason 
of plaintiff’s loss of business because of his 
reduction in number of customers. 


[Local Nature of Dispute] 


When an analysis of the complaint is 
completed, it discloses that the charging 
parts center around ard pertain exclusively 
to intrastate commerce. Plaintiff’s business 
caters to the public in the use of purely 
local bowling, restaurant and bar facilities. 
Competitors are also local and engaged in 
intrastate commerce. Their means of at- 
tracting customers through tournaments do 
not give rise to anti-trust violations. Plain- 
tiff does not charge that he is excluded 
from membership in the associations (which 
operated under his presidency at one time), 
nor does he contend that participation in 
bowling constitutes a professional activity. 

The charge of price fixing among the 
named defendants pertains to an intrastate 
matter covering operators in a limited, local 
area while the assertion of boycott refers 
simply to the fact that plaintiff’s customers 
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are not eligible to compete in defendants’ 
tournaments. Such barrier to participation 
may be overcome by action on plaintift’s 
part. He may rejoin defendant associations 
at any time. 


In substance, plaintiff alleges that defend- 
ants conduct totirnaments for bowlers who 
limit their patronage to defendants’ lanes. 
Such limitation is without discrimination 
and does not restrict trade but constitutes 
an effort to attract more customers. An 
intrastate association established for such 
a purpose is authorized by California Busi- 
ness and Professions Code 16725. Diversion 
of customers, as charged in the complaint, 
does not in itself give rise to an action under 
the Sherman Act. When plaintiff charges 
a conspiracy aimed at him, through his loss 
of bowlers, he does not allege that defend- 
ants’ conduct has had a substantial effect on 
the market of bowling pins, balls, bags 
and shoes—the articles which are involved 


' in interstate commerce. 


[Effect on Commerce] 


Plaintiff’s position in brief relies upon 
cases which deal with the actual flow of 
commerce. Thus, Las Vegas Plumbers Assn. 
v. United States [1954 TrapE Cases { 67,673], 
210 F. 2d 732, dealt with a conspiracy 
among plumbing contractors to obstruct the 
flow of plumbing and heating supplies in 
interstate commerce by eliminating compe- 
tition among plumbing contractors in the 
sale, distribution and installation of such 
supplies. Defendants served as a conduit 
for a regular, continuous and uninterrupted 
flow of the product which would reach the 
consumer. 

Thus, also, in United States v. Employing 
Plasterers’ Association [1954 TRraDE CASES 
7 67,692], 347 U. S. 186, and Mandeville v. 
American Crystal Sugar [1948-1949 TRADE 
CasES» 962,251], 334 U...S. 219. Inthe 
former case, defendants were charged with 
a conspiracy to restrain trade among the 
plastering contractors whose materials flowed 
in interstate commerce in substantial quan- 
tities. In Mandeville Farms, refiners engaged 
in a price fixing monopoly among them- 
selves whereby their product, destined for 
interstate shipment, was controlled as to 
its price schedule. 

In the case at bar, there is a flow of 
bowling equipment to establishments in 
Northern California but such flow stops 
before the consumer enters the picture. Yet 
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it is the consumer, the bowler and _ his 
patronage, with whom we are concerned 
and whose patronage gives rise to the 
relevant market. A charge dealing with loss 
of customers, in the manner set forth above, 
does not pertain to a violation of Section 1 
of the Sherman Act. Rather, at most, it 
deals with local restraint which affects local 
commerce. 


It is not enough to allege that plaintiff’s 
orders for equipment will decline by reason 
of defendants’ competition which takes away 
a percentage of bowling customers. Such 
allegation is too remote from the flow of 
interstate commerce to bring into applica- 
tion plaintiff’s authorities. Rather, the fol- 
lowing cases are controlling: Ruddy Brook 
Clothes v. British & Foreign Marine Insurance 
[1952 Trape Cases § 67,244], 195 F. 2d 86; 
Brenner v. The Texas Co. [1956 TRApE CASES 
7 68,314], 140 F. Supp. 240 (refusal to sell 
gasoline to plaintiff, an Alameda operator) ; 
Shotkin v. General Electric Co. {1948-1949 
TRADE CASES {[ 62,341], 171 F. 2d 236 (Den- 
ver business, with infinitesimal effect on in- 
terstate commerce); Fedderson Motors v. 
Ward {1950-1951 Trape Cases § 62,579], 180 
F. 2d 519; Northern California Monument 
Deals Assn. v. Interment Assn. [1954 TRAbDE 
Cases 67,715], 120 F. Supp. 93; Jnter- 
borough News Co. v. Curtis Publishing Co. 
[1954 Trape Cases { 69,854], 127 F. Supp. 
286. 


Where a dispute is local and its connec- 
tion with interstate commerce is remote 
at best, this Court has no jurisdiction under 
the Sherman Act. This was made clear in 
the Ninth Circuit in its recent ruling in 
Page v. Work, et al. [1961 TRApE CAsES 
7 69,955], 290 F. 2d 323, petition for re- 
hearing denied [1961 TrapE Cass { 70,013], 
290 F. 2d 334: “The test of jurisdiction is 
not that the acts complained of affect a 
business engaged in interstate commerce, 
but that the conduct complained of affects 
the interstate commerce of such business.” 
In the Page case, legal ads in newspapers 
in the Los Angeles area were involved in 
a competitive battle between the parties. 
Although the papers were themselves in- 
struments engaged in part in interstate 
commerce, the legal ads were local in their 
audience and application and the injury to 
plaintiff in its loss of business was deemed 
to be outside the scope of the Sherman Act. 

Likewise, the price fixing charge made 
against defendants in the case at bar does 
not give rise to conduct which is more than 
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local in nature. As stated in Page, at p. 14, 
“in order for federal anti-trust jurisdiction 
to be sustained the effect on interstate 
commerce of an alleged anti-trust violation 
in a local area must be direct and substan- 
tial, and not merely inconsequential, remote 
and fortuitous.” The allegations in the com- 
plaint, as summarized above, charge the 
defendants with uniformity of price in a 
strictly local market. And as set forth in 
Page, p. 10, “In the anti-trust field a relevant 
market may be narrower than the entire 
Susiness operation of the business under 
scrutiny.” Bowling customers are the rele- 
vant market in the case at bar and their 
patronage is purely local in character. 


[Notice Pleadings] 


In response to the authorities which pre- 
clude this Court from proceeding on the 
basis of the present pleadings, plaintiff ar- 
gues that the complaint need be no more 
than notice to the defendants and may be 
supplemented ‘by depositions which may 
establish a basis for jurisdiction. He con- 
tends that it would be improper, in the 
light of Marks Fine Food Corporation v. 
Barbara Ann Baking Co. [1959 Trape Cases 
{ 69,591], 274 F. 2d 934, to grant the motion 
to dismiss. The Marks case is readily dis- 
tinguishable from plaintiff’s and offers no 
support to his contentions. The Court ruled 
in Marks that the jury, which had been 
demanded, must pass upon subject matter 
jurisdiction as well as monopoly charges 
in an action brought against bakers. Sep- 
aration of the issues was ruled to be in- 
correct where the factual merits had to be 
passed upon by the jury. To state the issue 
is to remove the case from application to 
the case at bar. 


Plaintiff, while entitled to rely on notice 
pleading, must establish the jurisdiction of 
this Court under Section 1 of the Sherman 
Act. This he has failed to do. The offense 
charged occurred in Northern California. 
There is no competition with a bowling 
establishment outside the state. There is 
no charge that the alleged conspiracy will 
bring about reduction of bowling products 
in interstate commerce nor that the flow 
of commerce will be diminished in its 
totality. When plaintiff cites Radovich v. 
National Football League {1957 TRApE CASES 
{ 68,628], 352 U. S. 445, he misconceives 
his action. There is no parity between the 


cases. In Radovich, the plaintiff was ex- 
cluded from participation in professional 
football, a business clearly involving inter- 
state commerce. If Radovich had sought to 
force the National League teams to include 
a new team of his own in their league, 
there might have been a degree of similarity. 
But such was not the case and there is no 
parallel. 

To require a federal court to undertake 
the regimentation and the policing of an 
intrastate bowling enterprise is to extend 
the anti-trust legislation to a degree not 
found in the decided cases. Cf. Tobman v. 
Cottage Woodcraft Shop {1961 Trape Cases 
70,098], 194 F. Supp. 83; Klors Inc, v. 
Broadway Hale Stores [1959 TrapE CASES 
7 69,316], 359 U. S. 207, cited by plaintiff, 
does not permit him to proceed in the 
instant case. Klor’s dealt with a group boy- 
cotting of products involved in interstate 
commerce. The conduct of defendants had 
an appreciable impact upon the stream of 
commerce itself, to the detriment of plain- 
tiff. Such impact may be minimal or slight 
in the light of modern pronouncements; 
nevertheless, there must be impact—which 
is completely lacking under the allegations 
in the complaint now before the Court. 


Plaintiff may not fortify the complaint 
with depositions which enable him to allege 
a cause of action which is entirely lacking 
as the pleadings now stand. Notice type 
pleadings must set forth essentials. These 
are wanting in a complaint which alleges 
no predicate upon which to rest a treble 
damage anti-trust proceeding under Title 
15, Section 1, of the Sherman Act. It is to 
beg the question to argue that pleadings 
may be given meaning in the light of facts 
to be elicited im futuro. As previously indi- 
cated, notice type pleadings have not dis- 
pensed with the necessity of setting forth 
essential facts which plaintiff intends to 
establish. Alexander v. Texas Co. [1957 
TRADE Cases { 68,643], 149 F. Supp. 37; 
Shotkin v. General Electric, supra; Northern 
California Monument Deals Assn. v. Inter- 
ment Assn., supra. 


A careful study and review of the com- 
plaint discloses that plaintiff, under the 
doctrine enunciated in Page v. Work, has 
no standing in this Court. 

Accordingly, it is ordered that defend- 
ants’ motion to dismiss be, and the same 
hereby is, granted. 
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[f 70,118] A.C. Becken Co. v. The Gemex Corp. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division, Civil Action No. 56 C 1962. Dated September 29, 1961. 


Sherman Act 


Private Suits—Damages—Refusal to Deal—Estimated Sales—Item in Multiple Line. 
—In determining the damages from loss of profits resulting from the defendant’s refusal 
to sell watchbands (plaintiff handled several brands), estimates of probable sales and 
related costs could be submitted by both parties and weighed by the court as to relative 
accuracy. However, proof by defendant of actual reductions in its advertising expenditures, 
over-all reductions in the market for its watchbands, and decreasing volume of dealers 
other than plaintiff offset plaintiff's own pre-cutoff experience as to volume and rate of 
growth in sales. The court refused to accept estimates based on the assumption that the 
ratio of mail order to actual sales would carry through to watchbands; similarly, it rejected 
estimates concerning the volume of sales on which commissions would not be payable. 


See Private Enforcement and Procedure, Vol. 2, J 9302.19. 


Private Suits—Refusal to Deal—Damages—Destruction of Records by Plaintiff.— 
Destruction of records by a party to a suit in which the records are pertinent to the issue 
of damages is a fact which may be considered by the court in determining the accuracy of, 
and weight to be given to, that party’s evidence. Here, plaintiff had destroyed or otherwise 

made unavailable, within two years after filing suit, all its file copies of sales invoices. 


See Private Enforcement and Procedure, Vol. 2, { 9300.88. 
Private Suits—Refusal to Deal—Damages—Events Occurring During Pendency of 
Suit.—Evidence of actual occurrences during the pendency of a suit can be used to confirm 


or impeach evidence as to damages introduced at the beginning of hearings, where the 
hearings extend over a substantial period. 


See Private Enforcement and Procedure, Vol. 2, J 9302.19. 


Private Suits—Refusal to Deal—Damages—Effect of Offer to Resume Dealing.—In 
order to terminate the right to recover further damages, an offer to resume dealing must 
be in good faith, clearly established by the evidence, and leave no residual effects. 


See Private Enforcement and Procedure, Vol. 2, J 9300. 
For the plaintiff: Dixon, Morse, Knouff, Potter & Holmes, Chicago, III. 


For the defendant: Haight, Lockwood & Simmons, Chicago, Ill. 


Findings of Fact and Conclusions of Law 


MINER, Judge [In full text]: This matter 
having come on for hearing pursuant to 
mandate of the Court of Appeals for the 
Seventh Circuit (opinion reported at [1959 
TRADE Cases § 69,529], 272 F. 2d 1), and the 
court having considered the evidence already 
in the record on the subject of plaintiff's 
damages, and the court having heard and 
examined the admissible evidence offered by 
defendant in an effort to affect plaintiff’s 
prima facie proof of damages, and that 
offered by plaintiff in rebuttal, and the court 
having heard the arguments of counsel and 
having read the briefs submitted on the 
issue now before it, and the court being 
fully advised, the court enters its findings 
of fact and conclusions of law as follows: 
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Findings of Fact 
Introductory 


1. The evidence in the record concerning 
many of the factual questions on the dam- 
age issue before the court is conflicting and 
subject to varying degrees of credibility. 


2. From an examination and analysis of 
the testimony and exhibits introduced and 
admitted into evidence at trial and pursuant 
to the conclusions of law hereinafter set 
forth, and from a careful examination of the 
weight to be accorded each item of evidence, 
the court finds that 

(a) the plaintiff's prima facie estimated 
loss figure of $56,475.95 must be reduced by 


(i) a sum attributable to payment of sales- 
men’s commissions not otherwise credited 
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against plaintiff’s estimates of gross pur- 
chases from defendant to the extent of esti- 
mated sales for which such commissions 
would be payable; (ii) a sum attributable to 
excessive estimation of increase in plaintiff's 
gross sales income from Gemex watchbands; 

(b) the plaintiff's prima facie loss figure 
of $56,475.95 should not be reduced by 

(i) any sum attributable to asserted gen- 
eral and administrative expense above that 
already credited by plaintiff against plain- 
tiffs estimates of gross purchases from 
defendant; 

(ii) any sum attributable to asserted cash 
discounts allowed by plaintiff to its customers; 

(iii) any sum attributable to asserted in- 
creases in direct selling by defendant to re- 
tailers; 

(iv) any sum attributable to asserted ex- 
cessive estimation of cost of handling Gemex 
watchbands in plaintiff’s inventory subse- 
quent to August 2, 1956; 

(v) any sum attributable to asserted ex- 
cessive estimation of loss on Gemex watch- 
bands closed out by plaintiff subsequent to 
August 2, 1956. 


(c) the plaintiff's losses of profits on 
watchband sales for the years in question 
must be reduced by losses attributable to 
causes other than defendant’s illegal acts. 


Salesmen Commission Expense Not 
Already Deducted 


3. Payment of commissions to salesmen 
on merchandise sold operates to increase 
plaintiff’s otherwise cost of such merchan- 
dise and, correlatively, to decrease plaintiff’s 
otherwise profits on such merchandise. 


4. Plaintiff ordinarily paid and would or- 
dinarily have paid a 10% commission on 
sales of watchbands. 


5. One-third of plaintiff’s sales and pro- 
jected sales of Gemex watchbands were to 
an account concerning sales to which plain- 
tiff paid its salesman a 5% commission plus 
a salary in an amount approximating an 
additional 5% of gross sales. 


6. The Court of Appeals has, in its opin- 
ion (272 F. 2d at 5) approved such salary 
payment as an item of damage, and has 
reduced it by two-fifths pursuant to a con- 
cession by plaintiff referred to in the said 
opinion. The Court of Appeals having thus 
considered the salary payment matter in 
full on its merits and on its facts, this court 
has no power to make further factual find- 
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ings as to some other proportion of such 
salary payment by which plaintiff should be 
compensated by defendant or, indeed, whether 
such salary payment was in reality a 5% 
commission not chargeable as damages, 

7. Some sales of watchbands were and 
would have been attributable to mail order 
sales on which no salesmen’s commissions 
are paid. 

8. The evidence is insufficient to permit 
a finding as to the exact portion of plain- 
tiff’s Gemex watchband sales which were 
and would have been initiated by mail order, 
for the reasons, among others, that 

(a) within two years after filing the in- 
stant suit plaintiff destroyed or otherwise 
made unavailable all its file copies of sales 
invoices; 

(b) plaintiff's general testimony estimat- 
ing that only 35% to 40% of its customers 
were called on by its salesmen in an effort 
to sell plaintiff’s many types of merchandise 
(some 20,000) is insufficient to warrant the 
inference either that such customers repre- 
sented or would have represented that same 
percentage of gross sales of Gemex watch- 
bands, or that mail order sales receipts from 
sales of Gemex watchbands represented or 
would have represented the difference be- 
tween that percentage and the total of gross 
sales; 


(c) plaintiffs general testimony estimat- 
ing that 45%, 50% or 60% of its gross sales 
of all types of merchandise were and would 
have been mail order sales is insufficient to 
warrant the inference that mail order sales 
of Gemex watchbands represented or would 
have represented that same percentage, and 
such inference is not credible in view of 
other evidence concerning the percentage of 
Gemex watchbands sold to but one account 
(Field’s, %3) and the plaintiff’s ordinary 
method of operation; 

(d) plaintiff has also testified that its net 
sales of all types of merchandise in the 
fiscal year ending January 31, 1957, totaled 
$2,677,523, and that the customers which its 
salesmen never see account for “thousands 
of dollars worth of business”; 


(e) although the evidence is insufficient 
to permit of such finding, if the court were 
to consider that plaintiff’s percentage of 
mail order sales of Gemex watchbands was 
and would have been the same percentage 
as its mail order sales of all merchandise, 
and if the court were to construe plaintiff’s 
evidence concerning “thousands of dollars” 
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as meaning a quarter of a million dollars, 
the said percentage would constitute no 
more than 10%; 


(f) plaintiff has testified that 5% of sales- 
men’s commissions are also paid on mail 
order sales of Gemex watchbands whenever 
a customer buys by mail order within six 
months of the time when a salesman per- 
-sonally secured an order from that customer; 

(g) plaintiff’s president testified that he 
could not tell how many sales of Gemex 
watchbands in 1955 were made without pay- 
ment of the 10% commission and that any 
statement by him as to how many “would 
only be a guess”; 

(h) plaintiff has itself deducted 4.5% from 
all estimated gross sales as commission 
expense without evidence that the said per- 
centage is an overall weighted average rep- 
resenting sales on commission and sales not 
on commission. 

9. Salesmen’s commissions in the amount 
equivalent to 4.5% of net sales have already 
been deducted by plaintiff in its damage 
computations as part of “selling, general and 
administrative expense” totaling an average 
of 22.5% of sales. 


10. An amount equivalent to an addi- 
tional one-half of one per cent of one-third 


of the sales income decrease for the loss of 
profit on which plaintiff should be compen- 
sated, must be deducted as additional sales- 
men’s commission expense which was and 
would have been attributable to that por- 
tion of sales income. 


11. An amount equivalent to an addi- 
tional five and one-half per cent of one-half 
of the sales income decrease for the loss 
of profit on which plaintiff should be com- 
pensated, must be deducted as additional 
salesmen’s commission expense which was 
and would have been attributable to that 
portion of sales income. 

12. That portion of sales income decrease 
not affected by the reductions required un- 
der findings 10 and 11 (ie, one-sixth of 
sales income decrease, or 1624%) is attribu- 
table to sales not on commission. 


Projections Of Cost Of Purchases 
And Gross Sales Income 


13. Plaintiff's prima facte estimates of cost 
of Gemex watchbands it would have pur- 
chased from defendant, and plaintiff's pro- 
jected gross sales income from those goods, 
based on such purchase estimates for the 
five fiscal years ending immediately suc- 
ceeding the August 2, 1956 date of cutoff, 
were: 


Plaintiff's 

Approx. % Plaintiff's Markup Estimated 
increase over Estimated (% of Gemex 

Year Ending prior year Cost Cost) Gross Sales 
asl BUSTER EO Ma EN cis 50 % $ 55,000 $27,500 $ 82,500 
(BS) 1/3/58 OF Cees osetia: 334% 73,000 36,500 109,500 
ECO) SUPESH YAS a Se ae es LUE ASL 25 % 91,000 45,500 136,500 
CaP e/3T /G Ue cers ee sehen Res 15 % 104,000 52,000 156,000 
(C3 VASE VAS a 15 % 120,000 60,000 180,000 


14. Plaintiff’s actual cost of purchase of, 
and gross sales income from, all makes of 
watchbands for the years ending January 
31, 1953 through January 31, 1960°, are as 


follows: 
Plaintiff's 


Plaintiff's Actual Gross 

Actual Cost Sales Income 
of all from all 

Year Ending Watchbands Watchbands 
(a) Jan. 31, 1953.... $ 93,617 $123,020 
(b) Jan. 31, 1954.... 139,844 201,718 
(ec) Jan. 31, 1955.... 158,521 209,589 
(d) Jan. 31, 1956.... 180,363 248,293 
(e) Jan. 31, 1957.... 114,365 249,392 
(f) Jan. 31, 1958.... 108,163 176,168 
(g) Jan. 31, 1959.... 101,965 142,695 
(h) Jan. 31, 1960.... 106,868 150,510 


1 Actual watchband cost and sales income fig- 
ures for fiscal year January 31, 1961, were not 
available at time of hearing. 
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15. Plaintiff’s actual and projected dollar 
and percentage increases in gross sales in- 
come from sales of Gemex watchbands 
through its fiscal year ending January 31, 
1961, are as follows: 


Actual and Projected Gemex 
Sales Income Increase 
Year to Year 


Dollar Percentage 
Year Ending Increase Increase 
(A)ngdaba cl ODSe as. Srneieoe ay yr Meee - 
(b) Jan. 31, 1954.... $ 1,304 90.68% 
(c) Jan. 31,1955.... 4,404 173.59% 
(d) Jan. 31, 1956.... 35,777 515.44% 
{| 76,118 
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Actual and Projected Gemex 
Sales Income Increase 
Year to Year 


Dollar Percentage 
Year Ending Increase Increase 

(e)eTanv3l, 195%... VS; 73s [25.78%] % # 

39,782 4 93.13% 4 

@e Jano 190s. ae cu ouo 32.73% 4 

(g) Jan. 31, 1959.... 27,0004 24.66% 4 

(h) Jan. 31, 1960.... 19,500 4 14.29% 4 

(i) Jan. 31,1961.... 24,0004 15.38% + 


16. Plaintiff’s projections of gross sales 
income and,cost of purchases for the fiscal 
years ending January 31, 1957 through Jan- 
uary 31, 1961, are predicated upon yearly per- 
centages by which plaintiff estimated those 
items would increase. 


17. The said estimated yearly increase 
percentages were applied on actual purchase 
and sales figures for the first half of the 
fiscal year ending January 31, 1957, and on 
estimated purchase and sales figures for the 
second half of that fiscal year. 


18. Plaintiff's actual sales income from 
sales of Gemex watchbands to the date of 
cutoff accounted for the following percent- 
ages of plaintiff’s actual sales income from 
sales of all types of watchbands: 


Percentage 
Gross Sales Attributable 
Income from to Sales of 

all Gemex 

Year Ending Watchbands Watchbands 
(a) Jan. 31, 1953.... $123,020 1% 
(b) Jan. 31, 1954.... 201,718 1.3% 
(c) Jan. 31, 1955.... 209,589 3.3% 
(d) Jan. 31,1956.... 248,293 17.2% 
(e) Jan. 31, 1957.... 249,392 13.6%* 


19. Plaintiff’s estimated sales income from 
projected sales of Gemex watchbands would, 
if accurate, have accounted for the following 
percentages of plaintiff's actual-plus-estimated 
sales income from sales of all types of 


watchbands: 
Percentage 
Total of Actual Attributable 
Plus Plaintiff's to Plaintiff's 


Estimated Estimated 
Sales Income Sales of 
from all Gemex 
Year Ending Watchbands Watchbands 
(a). Jan. 31, 1957... . $297,927 27.7% 
(b) Jan. 31,1958.... 285,668 38 % 
(c) Jan. 31,1959.... 279,195 49 % 
(d) Jan. 31, 1960. . >. 301,510 51 % 
6 


(6) Jane ol tole eee 


20. Plaintiff’s projections of purchases and 
sales of Gemex watchbands for the fiscal 
years ending January 31, 1957 through Jan- 
uary 31, 1961, are excessive and inaccurate. 


21. Defendant concludes from various. 
figures, computations, and views of the law 
applicable to this case, that plaintiff’s losses 
attributable to defendant’s illegal acts total 
no more than $3,419.82. 


22. Defendant’s projections, for the years 
in question, of plaintiff’s losses attributable 
to defendant’s illegal acts are inadequate and 
inaccurate. 


23. Plaintiff's purchases and sales of 
Gemex watchbands in the fiscal years end- 
ing January 31, 1957 through January 31, 
1961, would have been not substantially 
greater nor substantially less than the fol- 
lowing: 


Approx. % Increase 


Year Ending over Prior Year Cost Markup Gross Sales 
(Qir-Janw3l, 195 Ted. 2 ee 3314 % $50, 000 $25,000 $ 75,000 
(bie Jan Sh 908 eae 20 % 60,000 30,000 90,000 
(Ce) Sant 31 e1959 a a ee 10 % 66,000 33,000 99,000 
(a) Jane 3151960: 2.23.285. 8 5 % 70,000 35,000 105,000 
CO) 5 ANSI: 8196 Lice ba: Sot et 5 % 73,000 36,500 109,500 


24. Including the figures set forth in find- 
ing 23, plaintiff’s cost of purchase of, and 
gross sales income from, all makes of watch- 


2 Decrease. 

3 This dollar amount and percentage is com- 
puted solely from gross sales for the first half 
of this fiscal year, i.e., Feb. 1, 1956 to August 
1, 1956. The cutoff occurred on August 2, 1956. 

* Both dollar and percentage figures are based 
solely on plaintiff's projected gross sales in- 
come for the full fiscal year. 
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bands, for the fiscal years ending January 
31, 1953 through January 31, 1960,’ were and 
would have been as follows: 


5 To date of cutoff. 

®° Actual sales income figure for this fiscal 
year was not available at the time of hearing. 

7 Actual watchband cost and sales income fig- 
ures for fiscal year ending January 31, 1961 
were not available at time of hearing. 
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Plaintiff’s 

Plaintiff's Gross Sales 
Cost Income 
of all from all 

Year Ending Watchbands Watchbands 
(a) Jan. 31, 1953... $ 93,617 $123,020 
(b) Jan. 31, 1954... 139,844 201,718 
(e)i Fans 31, 1955... 158,521 209,589 
(d) Jan. 31,1956... 180,363 248,293 
(e) Jan. 31,1957... 146,905 290,427 
(f) Jan. 31,1958... 168,163 266,168 
(g) Jan. 31,1959... 167,965 241,695 
(h) Jan. 31,1960... 176,868 255,510 


25. Based on the figures set forth in find- 
ing 23, plaintiff’s income from sales of Gemex 
watchbands would have accounted for the 
following percentages of plaintiff’s sales in- 
come from sales of all types of watchbands: 


Gross Sales Percentage 
Income Attributable to 
from all Sales of Gemex 
Year Ending Watchbands Watchbands 
(a) Jan. 31, 1957... $290,427 25.82% 
(b) Jan. 31,1958... 266,168 33.81% 
(ec) Jan. 31,1959... 241,695 40.96% 
(d) Jan. 31,1960... 255,510 


41.09% 

(Sing an. SL A196! Cay 8 TE 

26. The extreme increases, both in per- 
centage and in absolute gross sales income, 
for the fiscal years ending January 31, 1955 
and January 31, 1956, were attributable in 
large part to sales and projected sales to one 
account, Marshall Field and Company, which 
account defendant had given to plaintiff in 
the fall of 1954. 


27. The said increases in plaintiff’s gross 
sales income for the fiscal years ending Jan- 
uary 31, 1955 and January 31, 1956, were not 
solely due to the efforts of plaintiff in pro- 
moting the sales of Gemex watchbands. 


28. The actual decreases in plaintiff's 
yearly sales income from sales of all makes 
of watchbands between the fiscal years end- 
ing January 31, 1957 and January 31, 1961, 
were due in large, but not in sole, measure 
to defendant’s August 2, 1956, cutoff of 
Gemex watchbands. 


29. Defendant presented uncontroverted 
evidence showing decreased purchases of 
Gemex watchbands by plaintiff’s competitors 
in the years following 1956, including the 
experience of one competitor who took over 
the Field account from plaintiff. 


30. Defendant presented uncontroverted 
evidence showing that defendant reduced its 
advertising and promotion expenditures in 
years following 1956, but presented no evi- 
dence to explain the reason for such reduc- 
tions. 


31. Defendant’s reduction in advertising 
and promotion expenditures had the effect 
of reducing the general market for defend- 
ant’s Gemex watchbands. 


32. In order to determine whether the 
post-1956 decreases in the general market 
for Gemex watchbands were natural de- 
creases (which would have also affected 
plaintiff’s gross sales income), rather than 
artificially created decreases caused or pro- 
moted by defendant in an attempt to insu- 
late itself from the accumulation of damages 
attributable to its August 2, 1956 cutoff 
(which should not be considered to reduce 
plaintiff’s damages), the court has evaluated 
the evidence concerning the said decreases, 
the evidence concerning defendant’s proved 
reductions in such expenditures, and the evi- 
dence concerning the probable effectiveness 
of plaintiff's own advertising and promo- 
tional activities in counter-acting declines in 
its product market. 


33. Plaintiff is entitled to be compensated 
for loss of profits attributable to the follow- 
ing portions of plaintiff’s gross sales income 
decrease with respect to Gemex watchbands: 


Gross Sales Compensable 
Income Portion of 
from all Sales Income 
Year Ending Watchbands ® Decrease 
(ay Jan. 31, 1957... $ 41,035 % $37,931 
(b) Jan. 31, 1958.... 90,000 81,006 
(ce) Jans 31,-21959),7 3. 99,000 88,100 
(d) Jan. 31, 1960.... 105,000 94,500 
(e) Jan. 31, 1961.... 109,500 98,550 
Damages 


34. Plaintiff’s gross profit loss, based upon 
the figures in finding of fact 33, is as follows: 


Year Ending Gross Profit Loss # 
(ayant OD ins eee $ 3,028.31 


(Db): Janeels 195 Sate 6,466.83 
(c)) SJans 31,1959... yo ,035.68 
(Havameol 1960: se, © i 43ioL 
(e) Jani 31, 196L....... 7,868.87 

$31,829.60 


8 Actual sales income figure for this fiscal year 
was not available at time of hearing. 

® From finding of fact 23. 

10 Computed by deducting actual sales during 
the cutoff year from total sales, i.e., $75,000 
less $33,965. 
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11 Computed as bearing the same proportion 
to compensable sales income as plaintiff's esti- 
mated profit loss for fiscal year ending January 
31, 1957 ($4,391.06) bears to plaintiff’s estimated 
gross income loss for fiscal year ending Janu- 
ary 31, 1957 (% ($55,000 cost plus $27,500 
markup) = $55,000. ). 
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35. From the gross profit loss figures set 
forth in finding of fact 34, there must be 


deducted amounts computed pursuant to find- 
ings of fact numbers 10 and 11, as follows: 


Compensable ae 
portion of sales Finding 10 Finding 11 Total 
Year Ending income decrease # Deduction Deduction Deduction 
1,106.32 
G)eaiany St, LOSthaynere te sce $37,931 $ 63.22 $1,043.10 $1, 
GD) bse ritvols 1058 eee cae anys 81,000 135.00 2,227.50 2,362.50 
(OC) SAD Oly 959 a see rs ae 88,100 146.83 2,422.75 2,569.58 
(a) atl oiy L960 eee ete ne 94,500 157.50 2,598.75 2,756.25 
(e): «Jan. 31; 1961 Faia 98,550 164.25 2,710.12 2,874.37 
$11,669.02 


36. The actual profit loss for sales lost by 
plaintiff, for which plaintiff should be com- 
pensated, is as follows: 


Year Ending Profit Loss 
(A) an. toler Uo Carre. Fue $1,921.99 
(Dp ian ol ODS eee er reread 4,104.33 
Ce) Sant Se 195OF Sere, wae Ane 4,464.10 
(a) > hanes 60ie <p eg: .. 4,675.66 
(GIS Tan oLoG le ae tect ree 4,994.50 
$20,160.58 


37. Plaintiff's compensable damages sus- 
tained by reason of defendant’s August 2, 
1956 cutoff, total $24,764.68. This total in- 
cludes the amount found by the court to be 
due on account of compensable profit loss 
($20,160.58), the amount attributable to 
freight charges paid by plaintiff for shipping 
Gemex catalog inserts ($131.87), printer’s 
handling charge paid by plaintiff for sending 
catalog inserts to another printer ($27.30), 
plaintiff's handling and shipping charges 
concerning Gemex merchandise left in stock 
($1,658.78), plaintiff's handling charge for 
closed-out Gemex merchandise rejected by 
Gemex ($645.41), plaintiff’s costs of close-out 
advertising and postage ($470.65), plaintiff’s 
profit loss on closed-out Gemex merchandise 
($1,202.09), and plaintiff’s loss of benefit 
of promotional expense concerning Marshall 
Field & Company account ($468.00). 


38. Plaintiff's compensable damages, as 
trebled, total $74,294.04. 


Conclusions of Law 


1. Plaintiff's prima facie proof of losses 
sustained subsequent to defendant’s unlaw- 
ful refusal to continue selling Gemex watch- 
bands to plaintiff, heretofore confirmed as 
valid by the Court of Appeals (272 F. 2d 
at 5), totals $56,475.95. 


2. The actual damages sustained by plain- 
tiff must be computed and assessed by de- 


2 From finding of fact 33. 
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ducting from the prima facie total of losses, 
such portions thereof, if any, as are proved 
attributable to factors (a) unrelated to de- 
fendant’s unlawful acts, and (b) the joint 
and several impact of which is not magnified 
by defendant’s unlawful acts or losses attrib- 
utable to such acts. 


3. When estimates of general market con- 
ditions, profit percentages, future purchases, 
the effect of advertising and promotional 
expenditures upon sales, and the effect of 
direct selling by manufacturers to retailers, 
have some valid basis in fact, they are ad- 
missible to rebut prima facie damage proofs 
which themselves are based upon estimates. 


4. The weight to be accorded evidence 
which is based upon estimates and admitted 
to rebut prima facie proof also based upon 
estimates depends upon an evaluation of the 
relative probabilities that one party’s esti- 
mates will prove more accurate than the 
others. 


5. An evaluation of the probability that 
estimates of future losses would prove ac- 


- curate requires an examination of all rele- 


vant measurable factors which are not 
themselves based upon estimates. 


6. Evidence of market trends, sales and 
purchase figures, and advertising and pro- 
motional expenditures, are among the fac- 
tors to be examined in evaluating the 
probability that estimates of future losses 
would prove accurate. 


7. When a defendant manufacturer guilty 
of an unlawful refusal to sell, subsequently 
causes or contributes to a decrease in the 
plaintiff wholesaler’s product market by cer- 
tain acts or changes in its ordinary business 
activities which are not shown to have been 
required by business circumstances, - the 
amount of the plaintiff’s future sales income 
and profits lost by reason of defendant’s 
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wrongdoing is to be computed without re- 
gard to that portion of the decreased market 
attributable to defendant’s acts. 


8. Nothing in the Court of Appeals man- 
date and opinion restricts defendant from 
introducing actual sales and market figures 
to rebut plaintiff’s estimate of damage based 
on sales and market projections. 


9. Where, because of an intervening ap- 
peal or for other reason, hearing on the 
damage issue in a case is spread over a 
lengthy period, evidence of actual occur- 
rences and experiences between the first and 
the last hearings is admissible for the pur- 
pose of confirming or impeaching the esti- 
mates of future damage introduced at the 
first hearing. 


10. Destruction or other disposition of 
records by a party during pendency of a 
suit to the damage issues of which such 
records have clear relevance, is a fact which 
may be considered by the court in determin- 
ing the accuracy of and weight to be given 
to that party’s evidence on those issues. 


11. The evidence concerning a purported 
offer by defendant in April 1958 to resume 
dealing with plaintiff is insufficient to prove 
(a) that defendant made a bona fide attempt 
to purge itself of the effects of its illegal 
refusal to deal, or (b) that the illegal refusal 
to deal then no longer existed, or (c) that 
plaintiff was thenceforth restored to its 
former position. 


12. An offer to deal by one who has there- 
tofore illegally refused to deal will not op- 
erate to terminate the right of an injured 


buyer to recover for losses sustained past 
that time, when there is insufficient proof 
that (a) the newly offered relationship will 
make the injured party whole, (b) there are 
no residual damage effects attributable to 
the original refusal to deal, and (c) the offer 
is made in good faith and on lawful terms. 


13. The damages which may be recovered 
by one who has sustained injury by reason 
of a refusal to deal which violates the anti- 
trust laws, are not limited to damages ac- 
tually sustained to the date of filing of the 
complaint or of a subsequent supplemental 
complaint. 


14. The Court of Appeals mandate and 
opinion pursuant to which this court now 
acts controls the disposition of this cause 
insofar as the words of the Court of Appeals 
state conclusions of law expressly or by nec- 
essary implication. 


15. The Court of Appeals, in its consid- 
eration of the appeal heretofore prosecuted 
in this cause, expressly approved both the 
general method by which plaintiff computed 
losses expected for a period of years sub- 
sequent to the filing of the complaint, and 
the admissibility of such expected losses as 
prima facie proof of damages. 


16. This court, pursuant to mandate of 
the Court of Appeals, has found as a fact 
that plaintiff has suffered damages by rea- 
son of defendant’s illegal acts in the amount 
of $24,764.68. This court concludes as a 
matter of law that plaintiff is entitled to 
recover from defendant in this proceeding, 
as treble damages, the sum of $74,294.04. 


Lf 70,119] Opinion of Attorney General of Utah. 


Opinion by Walter L. Budge, Attorney General, and Clarence J. Frost, Assistant 


Attorney General. August 28, 1961. Requested by Parley W. Hale, Executive Secretary, 
Utah Trade Commission. 


Utah. Price Discrimination Law 


Price Discrimination—State Laws—Discounts to Thrift Club—The granting of dis- 
counts by approximately 125 business firms in the Salt Lake City area to members of 
a thrift club would constitute a violation of the law by the purchasers, sellers, and the 
club. The discounts were given merely because of membership in the club and had no 
relation to the quantity or quality of the products sold. The firms granting the discounts 
and the purchasers were engaged in commerce. Such discounts, assuming that they were 
not granted in isolated transactions, may substantially lessen competition. 


See Price Discrimination, Vol. 1, J 3560.47. 
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QUESTION: Does the granting of dis- 
counts by business firms in the Salt Lake 
area to members of a thrift club violate 
Utah law? 


CONCLUSION: Yes. (See opinion.) 


[Facts] 


[In full text]: The fact situation pre- 
sented by your inquiry involved discounts 
to members of a thrift club. Membership 
in this organization is obtained by paying 
a fee of $1.00 per month or $10.00 a year 
in order to enjoy discounts from approxi- 
mately 125 firms in the Salt Lake area. 
Discounts are given merely because of 
membership in the club and have no re- 
lation to quantity or quality of the product, 
nor do they have any relation to the type 
of service offered with the merchandise in- 
volved. 

[Statute] 


At the outset we wish to call your atten- 
tion to the fact that if a violation exists, 
it appears that the purchaser, seller and 
the club would be guilty of a violation. The 
pertinent statutes involved are as follows: 


“(a) That it shall be unlawful for any 
person engaged in commerce, in the 
course of such commerce, either directly 
or indirectly, to discriminate in price 
between different purchasers of commod- 
ities of like grade and quality, where either, 
or any of the purchasers involved in such 
discrimination are in commerce, where 
such commodities are sold for use, con- 
sumption or resale within the state of 
Utah and where the effect of such discrim- 
imation may be substantially to lessen 
competition, or tend to create a monopoly 
in any line of commerce, or to injure, 
destroy or prevent competition with any 
person who either grants or knowingly 
receives the benefit of such discrimina- 
tion, or with customers of either of them; 
provided, that nothing herein contained 
shall prevent differentials which make 
only due allowance for differences in the 
cost of manufacture, sale or delivery re- 
sulting from the different methods or 
quantities in which such commodities are 
to such purchasers sold or delivered; and 
provided further, that nothing herein con- 
tained shall prevent persons engaged in 
selling goods, wares or merchandise in 
commerce from selecting their own cus- 
tomers in bona fide transactions and not 
in restraint of trade; and provided fur- 
ther, that nothing herein contained shall 
prevent price changes from time to time 
where in response to changing conditions 
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affecting the market for or the market- 
ability of the goods concerned, such as, 
but not limited to, actual or imminent 
deterioration of perishable goods, obso- 
lescence of seasonal goods, distress sales 
unider court process, or sales in good faith 
in discontinuance of business in the goods 

concerned.” (Sec. 13-5-3(a), U. C. A. 

1953). 

“(f) That it shall be unlawful for any 
person engaged in commerce, in the course 
of such commerce, knowingly to induce 
or receive a discrimination in price which 
is prohibited by this section.” (Sec. 

313-5231) apie Cael OOS) : 

“Any person who, either as director, 
officer or agent of any firm or corporation 
or as agent of any person, violating the 
provisions of this act, assists or aids di- 
rectly or indirectly, in such violation shall 
be responsible therefor equally with the 
person, firm or corporation for whom or 
for which he acts.” (Sec. 13-5-6, U. C. A. 
1953). 

The above statutes require that potential 
violators be engaged in commerce. Section 
13-5-5, U. C. A. 1953 defines commerce 
as follows: 

“Definition of ‘commerce’ as used in 
this bill shall be construed to mean in- 
trastate commerce in the state of Utah.” 

Webster’s New International Dictionary, 
Second Edition, 1946, defines commerce as 
“business intercourse, especially the ex- 
change or buying or selling of commodities 
and particularly, the exchange of merchan- 
dise on a large scale between places or 
communities.” Black’s Law Dictionary (1951) 
defines commerce as “the exchange of 
goods, deductions or property of any kind; 
intercourse by way of trade and traffic 
between different peoples or states and the 
citizens or inhabitants thereof, including not 
only the purchase, sale and exchange of 
commodities, but also the instrumentalities 
and agencies by which it is promoted and 
the means and appliances by which it is 
carried on.” 

These definitions are very broad and 
appear to include the practices described 
in your inquiry. That the business firms 
granting the discounts are engaged in com- 
merce is beyond question, and in light of 
the definitions above, it is the opinion of 
this office that the purchasers would also 
be classified as engaging in commerce. 


[Competitive Effect] 
The second question to be answered be- 
fore the statute becomes operative against 
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violators is a question concerning the in- 
terpretation of the wording in Section 
13-5-3(a): “where the effect of such dis- 
crimination may be substantially to lessen 
competition.” We seriously question if com- 
petition would be lessened by isolated dis- 
counts, but where over 125 business firms 
are involved, the operation takes upon a 
larger aspect. Your inquiry does not in- 
dicate how many members belong to this 
thrift club, but it appears safe to assume 
that large numbers of people are taking 
advantage of these discounts, especially, 
where the alleged thrift club is organized 
and is actively engaged in selling member- 
ships, which entitle the holders to avail 
themselves of the discounts. Where the 
discounts are not related in any way to 
the type of services rendered nor to the 
quality of the product, it is the opinion of 
this office that the discounts are in viola- 
tion of the statutes set out above, and that 
this is indeed a discrimination between pur- 
chasers. As indicated above, we feel that 
in addition to the purchaser and the busi- 
ness firm granting the discounts, the thrift 
club would also be violating the law, as 


they are acting as the agent of people or 
of the business firms violating the law, and 
are therefore responsible equally with the 
firm or person for whom it acts. 


The Supreme Court of Utah has recently 
expressed itself regarding the purpose of 
statutes directed at price fixing and mini- 
mization of competition in the case of 
H. LeRoy Gammon v. Federated Milk Pro- 
ducers Association, Inc. [1961 TRADE CASES 
{ 70,103], August 23, 1961. Speaking of 
these laws the court states: 


“The provision was designed to prevent 
persons or corporations from combining 
together to fix prices for the purpose of 
eliminating or minimizing competition and 
thus removing the competitive aspects of 
the free enterprise system.” 

We feel this statement applies to the laws 
regulating price discrimination. 


It is the opinion of this office that the fact 
situation presented by your inquiry is the 
very type of activity that our legislators 
were trying to prohibit when they enacted 
the statutes set out above. 


[f 70,120] John Taxin and Bernard Taxin, trading as John Taxin Co. v. Food Fair 


Stores, Inc., et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 26967. Filed September 27, 1961. 


Sherman Act 


Private Suits—Release—Fraudulent Promise—Knowledge or Participation in Fraud.— 
Assuming a release had been obtained by a fraudulent promise made by a defendant at a 
meeting with the plaintiff, other defendants named in the release but who were not present 
at the meeting were exonerated by the release. The alleged fact that defendants who 
did not attend the meeting knew or were aware of the promises by the defendant did not 
preclude them from asserting the release, since it was not further alleged that those 
defendants knew that the promise was made with no intention of carrying it out and for 
the purpose of fraudulently inducing the plaintiffs to execute the release. Also, the alleged 
fact that they participated in the failure of the defendant to carry out the promise was not 
controlling. 

See Private Enforcement and Procedure, Vol. 2, | 9212.201. 


Private Suits—Release—Fraudulent Promise—Reliance Upon Promise.—A _ letter 
stating that plaintiffs should not rely on a defendant’s promise in executing a release, 
coupled with the silence of the plaintiffs after receipt of the letter, followed by the signing 
of the release, did not conclusively establish that, the release could not have been signed 
in reliance upon the promise. 

See Private Enforcement and Procedure, Vol. 2, { 9212.20. 


Private Suits—Release—Fraud—Failure to Tender Back Consideration for Release.— 
Plaintiffs were not barred from asserting that a release they executed was fraudulently 
obtained by their failure to tender back the consideration for the release. Federal law, 
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rather than state law was controlling. Under federal law, if the plaintiffs ultimately obtain 
a judgment, the defendants could be protected by crediting the amount paid for the release 
against the amount of that judgment. 


See Private Enforcement and Procedure, Vol. 2, J 9212.20. 


Private Suits—Statute of Limitations—Fraud—The applicability of the statute of 
limitations, where it was contended that the statute did not begin to run until the dis- 
covery of an alleged fraud, was not decided since the issue of fraud had not been decided. 
If the issue of fraud were decided adversely to the plaintiffs, the court would not reach 
the question of the effect of the fraud on the running of the statute, and there was some 
division of authority on the question of whether actual fraud would prevent the running 


of the statute in the instant case. 


See Private Enforcement and Procedure, Vol. 2, { 9149. 
For the plaintiff: Lester J. Schaffer, Philadelphia, Pa. % 


For the defendants: Harold E. Kohn and Aaron M. Fine, Dilworth, Paxson, Kalish, 
Kohn & Dilks; Harry Shapiro and Irwin Edward Robinson, Shapiro, Rosenfeld, Stalberg 


& Cook, Philadelphia, Pa. 


Memorandum and Order Sur Motions for 
Summary Judgment of Certain Defendants 


Woop, Judge [Jn full text]: This is a 
private antitrust suit brought by John and 
Bernard Taxin against numerous defend- 
ants. Answering the complaint, all of the 
defendants pleaded a general release where- 
in the Taxins, for a consideration of $18,000 
paid in cash to their counsel, released the 
defendants from liability for all claims under 
the antitrust laws or otherwise which the 
Taxins might have had against them on or 
before March 28, 1958, the date of the 
release. Replying to this affirmative defense, 
the plaintiffs admitted the execution of the 
release, but pleaded that it had been ob- 
tained by a fraudulent promise made by 
Food Fair to the Taxins whereby Food 
Fair promised to purchase from the Taxins 
$500,000 worth of produce per year. 


The promise was allegedly made at a 
meeting which occurred on February 5, 
1958, at which only a few of the defendants 
were actually present. In fact, the plaintiffs 
did not allege that Samuel P. Mandell, or 
his two companies, Samuel P, Mandell Co., 
Inc., and Mandell Distributing Co., Inc., 
participated at all in the making of any 
fraudulent promises. The plaintiffs never- 
theless sought to implicate the Mandell 
defendants in the alleged fraud. We re- 
jected the plaintiffs’ argument and held that 
the release, as to those three defendants, 
was valid and binding. We therefore granted 
their motion for summary judgment for all 
causes of action accruing prior to March 28, 
1958. This decision was affirmed by the 
Circuit Court of Appeals for the Third 
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Circuit [1961 Trape Cases { 69,934]. (See 
287 F. 2d 448; cert. den. 6 L. Ed. 2d 389.) The 
defendants remaining in the case then filed 
their motions for summary judgment now 
before us. The reasons advanced in support 
of these motions may be summarized as 
follows: 


1. The law of the case is that any de- 
fendant who did not participate in the mak- 
ing of the alleged promises is entitled to 
the protection of the release; if, of course, 
the release names such a defendant. There- 
fore, all defendants covered by the release 
who were not present, physically or by their 
agents, at the February 5th meeting are en- 
titled to summary judgment. 


2. As to the defendants who were present 
at the February 5th meeting, they too are 
entitled to summary judgment because the 
record as it stands establishes that there is 
no genuine issue of whether or not the plain- 
tiffs relied on the alleged promises when 
they signed the release. 


3. All of the defendants are entitled to 
summary judgment because the law of Penn- 
sylvania clearly requires one who claims to 
have been defrauded to return the consider- 
ation he received in the allegedly fraudulent 
transaction, and failure to return the con- 
sideration (or tender its return) amounts 
to a ratification of the transaction. The 
plaintiffs in the case at bar have not ten- 
dered back the $18,000, or any part of it, 
they received at the signing of the release. 

4. The statute of limitations bars re- 
covery for all causes of action accruing prior 
to four years before September 11, 1959, the 
date of the filing of the complaint. 
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We shall take up the contentions of the 
defendants in the order stated above. 


I. Defendants Who Were Not Present 
at the February 5th Meeting 


Certain defendants have established by 
affidavits, uncontradicted by plaintiffs, that 
they were not present physically or by their 
agents at the one meeting at which the al- 
leged promises were made. Some of these 
defendants are specifically. named in the 
release. Therefore, there is no question of 
whether 'they are exonerated by the release. 
The other defendants are subsidiaries or 
affiliates of the Mandell companies. The 
release, after naming specific companies, con- 
tinues in the following language: 


_ “their predecessors, successors and as- 
signs, and all their present and former 
parent, affliated and subsidiary companies 


and each of their successors and assigns 
* OK OK? 


We are satisfied that the defendants which 
are not specifically named in the release 
are covered by the above-quoted language. 


The plaintiffs have attempted to avoid the 
granting of these defendants’ motions for 
summary judgment by filing an affidavit 
averring that Samuel P. Mandell “knew” of 
the fraudulent promises made by Food Fair 
and that “Samuel P. Mandell and his affi- 
liated companies were aware of the promises 
made to plaintiffs and participated in the 
failure to carry out the said promises.” (See 
second affidavit of John Taxin.) This knowl- 
edge on the part of Samuel P. Mandell, says 
plaintiffs, must be implied to his affliated 
companies and thus somehow implicate these 
defendants in the alleged fraud. We reject 
this contention. 


We think the second Taxin affidavit (quoted 
in part above) is too vague and lacking in 
factual assertions to raise any genuine issue 
of whether or not Mandell knew of the 
fraudulent promises supposedly made by 
Food Fair. But in addition, this affidavit 
does not aver that Mandell knew that the 


said promises were made with no intention 
of carrying them out, and for the purpose 
of fraudulently inducing plaintiffs to refrain 
from prosecuting their legal remedies. There- 
fore, there is no averment that Mandell 
knew that a fraudulent promise had been 
made. 


Furthermore, it is difficult to understand 
the significance of the averment that Man- 
dell “participated in” the failure of Food 
Fair to buy produce, a promise which it 
made and only it could carry out. We think 
the record is devoid of any factual asser- 
tions which would justify us now in con- 
cluding that there exists a question of fact, 
determinable by a jury, as to whether 
Samuel P, Mandell and his affiliated com- 
panies are legally responsible for the alleged 
fraud of Food Fair. 


For the above-stated reasons, summary 
judgment shall be granted in favor of the 
following defendants: Delaware Valley Fruit 
Distributing Co., Inc.; Twin Packing Co., 
Inc.; M. G. S. Marketing Co., Inc.; M. G. S. 
Tomato Distributors, Inc.; Israel Klein Co., 
Inc.; Garden Fresh Vegetable Packing Co., 
Inc.; J. & B. Produce Co., Inc.; Klein Pack- 
ing Co., Inc.; Imperial Vegetable Co., Inc.; 
World Wide Produce Co., Inc.;* George 
Friedland and Samuel Friedland.’ 


II. Defendants Who Were Present at 
the Meeting of February 5th 


Defendants Louis Stein, Myer Marcus, 
and Arthur Rosenberg, all principals of 
Food Fair Stores, Inc., were present at the 
meeting of February 5th at which the al- 
leged promises were made. The affidavits 
of John Taxin and attorney William Gray 
support the allegations of fraud. Of course, 
these assertions are directly contradicted by 
the depositions of the defendants involved. 
This, of course, leaves us with a very 
genuine and very material issue of fact. 
However, the defendants contend that an 
essential element of the plaintiffs’ position 
in this case is their alleged reliance upon 


1This company did not come into existence 
until October 17, 1958. It, therefore, could not 
be liable for participating in any conspiracy 
which may have existed prior to the date of 
the company’s formation. It is therefore en- 
titled to summary judgment for any acts oc- 
curring prior to October 17, 1958. 

2.The complaint alleges that Samuel Friedland 
is chairman of the Board of Food Fair Stores, 
Inc., and that George Friedland was the chair- 
man until August 21, 1959. Both defendants are 
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included in the release by the following lan- 
guage: 

“(Plaintiffs hereby release Food Fair Stores, 
Inc. and] * * * their respective present and 
former directors, officers, employees, agents and 
shareholders * * *”’ 

Both defendants filed affidavits in which they 
averred that they never took part in any of the 
negotiations leading up to the execution of the 
release, and’ never made any promises in con- 
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the alleged promises of Food Fair in sign- 
ing the release. Defendants argue that the 
record shows that the plaintiffs could not 
possibly prove that they relied upon any 
promises which might have been made on 
February 5, 1958, because subsequent to 
that date, attorney Shapiro wrote plaintiffs’ 
counsel a letter stating that if plaintiffs were 
relying on any promises, they should not 
sign the release on that basis. Plaintiffs’ 
counsel did not reply to this letter and it 
is admitted that the alleged promises were 
never again directly mentioned in the fur- 
ther negotiations which culminated in the 
signing of the release some seven weeks later. 
Defendants urge that the Shapiro letter, 
coupled with the silence of plaintiffs after 
receipt of the letter, followed by the signing 
of the release, conclusively establish that 
the release could not have been signed in 
reliance upon the alleged promises of Febru- 
ary Sth. 


The difficulty with this argument is that 
it completely ignores the affidavits of at- 
torney William Gray. These affidavits offer 
an explanation of the Shapiro letter and of 
the plaintiffs’ silence after receipt of that 
letter. The plaintiffs’ explanation is that 
the Food Fair defendants refused to allow 
any writing to exist which would evidence 
the promises and that they insisted that the 
plaintiffs rely upon the good faith of the 
defendants. Attorney Gray had written a 
letter which the defendants apparently felt 
was written evidence of the promises, and 
the Shapiro letter was designed to “wipe 
out” the effect of the Gray letter. Of course, 
we express no opinion on the truth of this 
explanation. But the resulting disagreement 
between the parties as to what did happen 
during these negotiations certainly creates a 
genuine issue—a genuine dispute over a 
material fact. We think the Gray affidavits 
are sufficient to raise such an issue. For 
these reasons, we must reject this argument 
of the Food Fair defendants. 


III. Effect of Plaintiffs’ Failure to Tender 
Back the Consideration 


The defendants contend that their mo- 
tions for summary judgment should be 
granted for the independent -reason that 
under the law of Pennsylvania, the con- 


sideration, given in a transaction later al- 
leged to have been fraudulent, must be 
tendered back by the party claiming fraud 
or he will be deemed to have waived the 
fraud and affirmed the transaction. This 
rule is based on the idea that one cannot 
seek to avoid the effects of his prior agree- 
ment by claiming his consent thereto was 
obtained by fraud, while at the same time 
retaining the benefits he gained by such 
agreement, thus admitting its validity. There 
is no dispute here as to the fact of the 
plaintiffs’ failure to tender back the $18,000 
or any part thereof. However, as to the 
requirement that that tender be made before 
trial, or verdict, or judgment, we think that 
the law of Pennsylvania is not controlling. 


In the case of Sola Electric Co. v. Jeffer- 
son Electric Co. {1940-1943 TrapE CasES 
q 56,245], 317 U. S. 173 (1942), the United 
States Supreme Court stated: 


“Tt is familiar doctrine that the pro- 
hibition of a federal statute may not be 
set at naught, or its benefits denied, by 
state statutes or state common law rules. 
In such a case our decision is not con- 
trolled by Erie R. Co. v. Tompkins, 304 
U. S. 64. There we followed state law 
because it was the law to be applied in 
the federal courts. But the doctrine of 
that case is inapplicable to those areas 
of judicial decision within which the policy 
of the law is so dominated by the sweep 
of federal statutes that legal relations 
which they affect must be deemed gov- 
erned by federal law having its source in 
those statutes, rather than by local law. 
(Citing cases.)”” (At p, 176.) 

We think that this area of the law is 
dominated by the sweep of federal statutes 
and therefore this question is governed by 
federal law. 


Having determined that federal law would 
control the question of the necessity of 
tender in this case, we searched for federal 
law on the subject and were unable to find 
any cases directly in point.® Corpus Juris 
Secundum indicates that the cases from all 
jurisdictions, state and federal, are in hope- 
less disagreement. (See 76 C. J. S. 37.) 
The rule as stated by the Restatement of 
the Law of Contracts, Section 480, is in 
part as follows: 


3’ However, it has been held that a plaintiff in 
an FELA case need not tender back the con- 
sideration received for a release before repu- 
diating the release as having been obtained by 
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fraud. Irish v. Central Vermont Ry., 164 F. 2a 
837 (2 Cir. 1947); Marshall v. N. Y. Central 
R. R. Co., 218 F. 2d 900 (7 Cir. 1955). 
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“WHEN OFFER TO RESTORE PER- 
FORMANCE RECEIVED IS A CONDI- 
TION OF THE POWER TO AVOID 


“(1) The power of any party, other 
than the United States or one of them, 
to avoid a transaction for fraud or mis- 
representation is conditional on an offer 
made promptly after acquiring knowledge 
of the fraud * * * to return the amount 
of any money * * * received as part of 
the transaction * * * except as stated in 
Subsection (2) * * * 


“(2) A failure to return or offer to re- 
turn performance received in accordance 
with the rule stated in Subsection (1) does 
not preclude avoidance if the performance 

OK OK Ok 


(c) is merely money paid, the amount 
of which can be credited in partial can- 
cellation of the injured party’s claim 
* OK OK” 

We think the situation in the case at bar 
is covered by the exception to the general 
rule stated in Subsection 2 of Section 480. 
Should the plaintiffs ultimately obtain a 
judgment against the defendants, the latter 
could be protected by our crediting the 
amount they paid for the release against 
the amount of that judgment. For these 
reasons, we must reject the third argument 
of the defendants and hold that the plain- 
tiffs are not barred from asserting fraud by 
their failure to tender back the considera- 
tion for the release. 


IV. Applicability of the Statute 
of Limitations 


The defendants’ final contention is that 
summary judgment should be entered in 
favor of all defendants on all causes of 
action accruing prior to four years before 
the filing of the complaint in this case. The 
complaint was filed on September 11, 1959, 
and the new statute of limitations contained 


in the antitrust statutes is four years (15 
Urs. (G..1960 Supp, .§ 15(b)).. Plaintiffs 
counter this argument by pointing out the 
general principle of law which states that 
where a suit seeks to obtain relief against 
a fraud, a statute of limitations does not 
begin to run until discovery of the fraud. 


Neither plaintiffs nor defendants have 
cited any cases in support of their positions 
on this point, and it was mentioned only 
briefly in their oral arguments. We think 
the question of the applicability of the stat- 
ute of limitations should not be decided at 
this time. In the first place, the question 
of whether or not any fraud was perpetrated 
upon the plaintiffs has not as yet been de- 
cided; and if that issue is decided adversely 
to the plaintiffs, we would not reach the 
question of the effect of the fraud on the 
running of the statute. In the second place, 
there is some division of authority on the 
question of whether actual fraud would pre- 
vent the running of the statute of limita- 
tions in this kind of case. See Austrian v. 
Williams, 80 F. Supp. 437 (S. D. N. Y. 
1948); Winkler-Koch Engineering Co. v. Uni- 
versal Oil Products Co. [1950-1951 TRAbE 
(GASES | 62;892 |= 100 SPs eSupp2-15=(SeD: 
N. Y. 1951); Carr-Consolidated Biscmt Co. 
uy Moore 125 Be ‘Supp: 4234(M. -D> Pa. 
1954); Fravel v. Pennsylvania R. Co., 104 F. 
Supp. 84 (D. Md. 1952); and Larson v. Port 
of New York Authority, 17 F. R. D. 298 
(S. D. N. Y. 1955). We think that if the 
case progresses to a point where this ques- 
tion must be decided, the issues presented 
deserve full briefs and arguments by counsel 
before we render a decision. 

For these reasons, we must reject the 
fourth argument of the defendants, and con- 
sequently deny the motions for summary 
judgment of the defendants Food Fair 
Stores, Inc., Myer Marcus, Arthur Rosen- 
berg, and Louis Stein. 


[] 70,121] James W. Healy v. The House of Seagram, Inc. 


In the United States District Court for the Northern District of Illinois. No. 59 C 


1261. Dated September 29, 1961. 


Sherman Act 


Combination and Conspiracy—Prejudice to Public Interests.—A retailer of alcoholic 
beverages failed to show a combination or conspiracy on the part of a distiller and its 
subsidiaries which was reasonably calculated to prejudice both public and private interests 
by unduly restricting the free flow of interstate commerce. 


See Basic Rules, Vol. 1, { 645.03. 
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Acquisition of Competitor—Test of Legality—Unreasonable Restraint of Trade.—In 
determining whether an unreasonable restraint of trade results from the acquisition of a 
competitor, the following factors should be considered: the percentage of business con- 
trolled, the strength of remaining competition, whether the acquisition was to satisfy busi- 
ness requirements or to achieve a monoply, the probable development of the industry, and 
other characteristics of the market. 


See Acquiring Competitors, Vol. 1, {| 4410.96. 


For the plaintiff: George D. Crowley and Gerald C. Risner, Crowley, Barnett & 


Goschi, Chicago, IIl. 


For the defendant: Louis A. Kohn and Frank D. Mayer, Jr., Mayer, Friedlich, Spiess, 


Tierney, Brown & Platt, Chicago, Ill. 


Memorandum of Decision 
[Clams] 


HorrMan, Judge [Jn full text]: In this 
action, the plaintiff seeks a decree of specific 
performance of an agreement known as the 
“Old Prentice Agreement” or, in the alterna- 
tive, damages for breach of said agreement, 
and treble damages as provided by Section 
15 of Title 15 of the United States Code be- 
cause of an alleged combination and/or con- 
spiracy in restraint of trade. It is conceded 
that the court has jurisdiction under 28 
U.S. C. 8§ 1332 and 1337. The parties have 
filed a written stipulation of facts with ac- 
companying exhibits. 


[Agreement| 


It appears that the plaintiff, a citizen of 
the State of Illinois engaged in the retail 
sale of alcoholic beverages in the City of 
Chicago, entered into a written agreement 
on November 28, 1945 (referred to as the 
Old Prentice Agreement) with the Old 
Prentice Distillery, Inc. By the terms of 
this agreement, the plaintiff agreed to buy 
and Old Prentice Distillery, Inc. agreed 
to sell, beginning upon the removal of gov- 
ernmental restrictions prohibiting the manu- 
facture of bourbon whiskey for beverage 
purposes, a total of seventy-two barrels of 
bourbon whiskey at the rate of two barrels 
per month. This agreement was subject 
to the condition that in the event the seller, 
Old Prentice Distillery, Inc., because of con- 
ditions beyond its control, should fail to 
produce its full capacity of bourbon whiskey, 
the plaintiff would accept for such month 
or months that proportion of his monthly 
quota as the seller’s actual production bore 
to its plant capacity. Further, upon the 
occurrence of such condition, the seller 
agreed to deliver in subsequent months, in 
accordance with the monthly quota pro- 
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vided for in the Old Prentice Agreement, 
the total number of barrels agreed upon by 
the parties. 


The bourbon whiskey produced and de- 
livered by the seller under the Old Prentice 
Agreement was to be bottled by either the 
seller or the plaintiff at the latter’s option. 
Such whiskey was to be bottled under the 
label “Old Prentice,” which, as stated in 
the agreement, had since 1855 enjoyed pub- 
lic favor and esteem. The trade name “Old 
Prentice’ was to be developed further 
through sales promotion and advertising. 
The plaintiff was also given the option to 
renew the Old Prentice Agreement at any 
time during the term of that agreement for 
a like number of years and under the same 
terms and conditions. 


At the time of the execution of the Old 
Prentice Agreement, the plaintiff paid to 
the seller the sum of Two Hundred Sixteen 
Dollars ($216.00), representing a Three Dol- 
lar ($3.00) per barrel deposit on the seventy- 
two barrels, as provided in the agreement. 
One Hundred Twenty-nine Dollars ($129.00) 
of this deposit has not been returned to 
the plaintiff, nor has he received any in- 
terest on this amount as was provided in 
the agreement. 


In accordance with the terms of the 
agreement, Old Prentice Distillery, Inc. and 
its successors distilled and placed in a 
bonded warehouse thirty-one barrels of 
bourbon whiskey. The first delivery to the 
warehouse and invoicing to the plaintiff was 
made on January 23, 1946, and the last 
delivery was made on April 27, 1948. Ware- 
house receipts covering twenty-nine of the 
thirty-one barrels were sent to the plaintiff 
who paid the full contract price for the 
whiskey covered by the warehouse receipts. 
Warehouse receipts covering the remaining 
two barrels were retained by the Old 
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Prentice Distillery, Inc. and its corporate 
successors. The plaintiff has never received 
warehouse receipts for these two. barrels. 
The twenty-nine barrels of whiskey cov- 
ered by the warehouse receipts sent to the 
plaintiff were stored in the above mentioned 
warehouse until December 31, 1951. Subse- 
quent to that date the plaintiff removed the 
barrels of whiskey, bottled the contents 
and sold the bottles at retail. The plaintiff 
paid all storage and insurance charges on 
the barrels of whiskey. 


[Acquisition of Seller] 


On or about July 2, 1946, Distillers Ware- 
houses, Inc., a Delaware corporation, and 
Gallagher & Burton, Inc., a Kentucky’ cor- 
poration, acquired all of the outstanding 
stock of Old Prentice Distillery, Inc. Both 
Distillers Warehouses, Inc. and Gallagher 
& Burton, Inc. were wholly owned sub- 
sidiaries of Joseph E. Seagram & Sons, Inc. 
In September of 1946, a new corporation 
was formed by third parties and was also 
known as Old Prentice Distillery, Inc. 
This new corporation purchased the plant 
formerly used by the original Old Prentice 
Distillery, Inc. and assumed the obligations 
of the original Old Prentice Distillery, Inc. 
in November, 1946. In January, 1947, 
Hunter-Wilson Distilling Co., Inc. pur- 
chased all of the stock and assumed all the 
liabilities of the new Old Prentice Distillery, 
Inc., including the liability on contracts 
similar to the one entered into with the 
plaintiff. Hunter-Wilson Distillmg Co., Inc. 
was a wholly owned subsidiary of Joseph E. 
Seagram & Sons, Inc. On February 1, 
1947, Hunter-Wilson Distilling Co., Inc. 
transferred all of the assets of the new 
Old Prentice Distillery, Inc., as well as all 
of the liabilities which it had assumed from 
that corporation, to the Calvert Distilling 
Co. The Calvert Distilling Co. is a corpora- 
tion organized under the laws of the State 
of Maryland, with offices and its principal 
place of business in Relay, Maryland. The 
Calvert Distilling Co. is a wholly owned 
subsidiary of Joseph E. Seagram & Sons, 
Inc. As a result of this transaction, all 
of the assets of the original Old Prentice 
Distillery, Inc., as well as all of its liabilities, 
were acquired by The Calvert Distilling 
Co, on February 1, 1947. The original Old 
Prentice Distillery, Inc. was dissolved on 
April 21, 1947, and the new Old Prentice 
Distillery, Inc. was dissolved on May 9, 1947. 


Trade Regulation Reports 


The House of Seagram, Inc., the defend- 
ant herein, is a wholly owned subsidiary of 
Joseph E. Seagram & Sons, Inc. The House 
of Seagram, Inc. is the result of a merger 
between Seagram Distillers Corporation, 
Calvert Distillers Corporation and Frank- 
fort Distillers Corporation, which occurred 
on or about July 31, 1954. Until July 16, 
1954, Calvert Distillers Corporation had 
been a subsidiary of The Calvert Distilling 
Co., and on that date Joseph E. Seagram 
& Sons, Inc. acquired all of its issued and 
outstanding capital stock. 


The Calvert Distilling Co. owns no stock 
in The House of Seagram, Inc., and the 
latter owns no stock in the former. All of 
the outstanding stock of Joseph E. Seagram 
& Sons, Inc. is owned by Centenary Dis- 
tillers Ltd., a Canadian corporation. All of 
the outstanding stock of Centenary Distillers 
Ltd. is owned by Distillers Corporation-Sea- 
grams Limited, a Canadian corporation. 


Yearly reports submitted to the Securities 
and Exchange Commission are consolidated 
reports containing total figures for Joseph 
E. Seagram & Sons, Inc. and all of its sub- 
sidiaries without a breakdown of amounts 
attributable to the various corporations. 
These reports are titled, “Joseph E. Sea- 
gram & Sons, Inc. & Subsidiaries, Consoli- 
dated.” Also, in a prospectus submitted to 
the Securities and Exchange Commission on 
April 10, 1958, in connection with a $40,000,000 
issue of debentures, it was stated that Joseph 
E. Seagram & Sons, Inc. is an operating and 
holding company controlling through stock 
ownership all of the affiliated distillery 
operating and sales companies in the United 
States, which includes The House of Sea- 
gram, Inc. 


By a credit agreement dated November 1, 
1956, between Joseph E. Seagram & Sons, 
Inc. and various banks, certain restrictions 
on the power of the various subsidiaries of 
Joseph E,. Seagram & Sons, Inc. to create 
any indebtedness during the term of said 
agreement were imposed. The agreement 
also placed certain restrictions on the power 
of such subsidiaries to issue additional stock 
during the same period. On January 28, 
1958, Joseph E. Seagram & Sons, Inc. ter- 
minated the total commitment under the 
credit agreement. 


[Performance of Contract] 
On May 3, 1948, the plaintiff received a 
letter from Calvert Distillers Corporation re- 
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questing the plaintiff to furnish the Calvert 
Distillers Corporation with a Lost Security 
Bond covering the missing two barrels of 
Old Prentice Whiskey. The bond was to 
be made out to The Calvert Distilling Co. 
On June 15, 1948 the plaintiff received a 
letter from The Calvert Distilling Co. request- 
ing the plaintiff to furnish the latter with 
policy or policies of Fire and Extended 
Coverage Insurance pursuant to the Old 
Prentice Agreement. Commencing in Sep- 
tember, 1948, and continuing until the pres- 
ent time, plaintiff demanded that the Old 
Prentice Distillery, Inc., or its successors, 
distill and place in a warehouse forty-one 
additional barrels of whiskey and that it 
issue warehouse receipts to him for such 
whiskey as well as for the two barrels which 
had been warehoused but for which he had 
received no receipts. On December 29, 
1948, the plaintiff sent a letter to the Old 
Prentice Distillery Co., which was, at that 
time, no longer in existence, requesting the 
fulfillment of the Old Prentice Agreement. 
This letter further provided, “If we [plain- 
tiff] do not receive the courtesy of a reply 
within a reasonable length of time, we shall 
have to take further steps and take this 
matter before the Attorney General’s Office.” 
A barrel of bourbon whiskey will pro- 
duce twenty cases of bonded whiskey bottled 
ir. “fifths.” The difference between the cost 
of whiskey under the Old Prentice Agree- 
ment and the cost of comparable whiskey 
purchased at cost was $5.50 per case. 


{Contentions | 


The plaintiff contends that, since Joseph 
E. Seagram & Sons, Inc, and its various 
subsidiaries herein described have not acted 
as separate and independent corporate entities, 
the defendant should be held jointly liable 
for the acts of any of the participants in 
these operations. The plaintiff argues fur- 
ther that the defendant has engaged in a 
continuing conspiracy to restrain interstate 
trade to the detriment of the plaintiff. The 
defendant contends, in essence, that it is a 
distinct corporate entity and is not liable for 
the acts of another corporation, even though 
both may have the same parent. The de- 
fendant also insists that there are no facts 
to support the plaintiff’s complaint of a 
continuing conspiracy in restraint of trade 
by the defendant. As an affirmative defense, 
the defendant takes the position that the 
applicable statutes of limitation bar both 
the plaintiff’s action on the contract and also 
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his right to relief under Section 15 of Title 
15 of the United States Code. 


Disregarding the Corporate Entity. 


The corporate entity, being fictitious apart 
from the persons or entities who compose 
it, may, in a particular case, be ignored 
when, for the purposes of that case, the two 
are one. And, in the case of a parent-hold- 
ing company, the fiction of the corporate 
entity may be disregarded where one cor- 
poration is so organized and controlled and 
its affairs are so conducted that it is, in 
fact, a mere.agency, instrumentality or 
adjunct of another corporation. Martin v. 
Development Co. of America, 240 Fed. 42 (9th 
Cir. 1917); Majestic Company v. Orpheum 
Circuit Incorporated, 21 F. 2d 720 (8th Cir. 
1927): Industrial Research Corporation v, Gen- 
eral Motors Corporation, 29 F. 2d 623 (N. D. 
Ohio 1928); Ford Motor Co. v. U. S.,9 F. 
Supp. 590 (Ct. Ci. 1935); Bigelow v. RKO 
Radio Pictures, Inc. [1948-1949 TRapE CASES 
J 62,328], 170 F. 2d 783 (7th Cir. 1948). 
However, mere control through stock owner- 
ship does not make the parent liable for the 
subsidiary’s acts. There must be control 
and direction of the acts done. Chicago, 
M. & St. P. Ry. v. Minn. Civic and Com- 
merce Association, 247 U. S. 490 (1918); 
Kingston Dry Dock Company v. Lake Cham- 
plain Transportation Company, 31 F. 2d 265, 
267 (2d Cir. 1929); Greenbaum v. Lehren- 
krauss Corporation, 73 F. 2d 285 (2d Cir. 
1934); Lober v. Canadian Pac. Ry., 151 F. 2d 
758 (8th Cir. 1945). Where stock owner- 
ship is resorted to, not for the purpose of 
participating in the affairs of a corporation 
in the normal and usual manner, but for 
the purpose of so controlling the subsidiary 
that it is in effect a mere agency or instru- 
mentality, the corporate entity will be dis- 
regarded. Jbid. 


In the case at bar, the plaintiff is not 
suing a parent corporation and asking this 
court to disregard the corporate entity so 
that the parent may be held liable for the 
acts of its subsidiary. Rather, the plaintiff 
is suing a subsidiary corporation and asks 
this court to disregard the corporate entity 
so that one subsidiary may be held liable 
for the acts of another-subsidiary. More 
specifically, the plaintiff is suing the House 
of Seagram, Inc., a wholly owned subsidiary 
of Joseph E. Seagram & Sons, Inc., for the 
acts attributable to The Calvert Distilling 
Co., also a wholly owned subsidiary of 
Joseph E, Seagram & Sons, Inc. I must 
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conclude that, although ingenious, the plain- 
tiff’s contention must fail. 


As has been previously suggested, stock 
ownership alone is not sufficient to enable 
the court to disregard the corporate entity. 
There must be such control over the sub- 
sidiary or subsidiaries that they are in effect 
mere agencies or instrumentalities of the 
“owner” corporation. The findings in the 
present case do not support the latter con- 
clusion. All that does appear is that Joseph 
E. Seagram & Sons, Inc. owns all of the 
stock of both The Calvert Distilling Co. 
and the defendant; that in its yearly reports 
submitted to the Securities and Exchange 
Commission, Joseph E. Seagram & Sons, 
Inc. files a consolidated report without a 
breakdown attributable to its various sub- 
sidiaries; that a credit agreement between 
Joseph E. Seagram & Sons, Inc. and vari- 
ous banks restricted the power of its sub- 
sidiaries to create any indebtedness or issue 
additional stock during the terms of the 
agreement; and that a letter was sent by 
the Calvert Distillers Corporation, now the 
defendant herein, to the plaintiff, requesting 
that a security bond be acquired by the 
plaintiff and made out to The Calvert Dis- 
tilling Co. These facts do not support such 
a finding as would require this court to 
disregard the corporate identity. The fact 
that Joseph E. Seagram & Sons, Inc. files a 
consolidated report with the Securities and 
Exchange Commission in accordance with 
Section 13(b) of the Securities and Ex- 
change Act of 1934 cannot support a finding 
that the defendant or any other subsidiary 
is a mere agent or instrumentality of Joseph 
E. Seagram & Sons, Inc. In Ford Motor 
Co. v. U. S., supra, it was held that the fact 
that the parent may have earned the greater 
part of or all the consolidated income was 
immaterial to the finding of separate corpo- 
rate entities in view of the fact that the tax 
statutes allow consolidated returns on any 
basis agreed upon. Likewise, the above 
mentioned credit agreement does not sup- 
port the plaintiff's contention. As the 
credit agreement was entered into on No- 
vember 1, 1956, and was terminated on 
January 28, 1958, it in no way affected 
the plairitiff. The unlawful control must 
be shown to have been exercised at the 
time the acts complained of took place. 
This rule must follow from the fact that 
this court, if it does disregard the cor- 
porate entity, will only do so for purposes 
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of this case. At the time the credit agree- 
ment was entered into, the liability of 
The Calvert Distilling Co. under the Old 
Prentice Agreement, had already been fixed 
and all of the various corporate acquisi- 
tions complete. Therefore, the plaintiff 
was not affected by the credit agreement, 
as his rights under the contract were not 
altered. Further, it has not been shown 
that such participation by Joseph E. Sea- 
gram & Sons, Inc. was for the purpose of 
so controlling the subsidiary that it was, 
in effect, a mere agency or instrumentality 
as opposed to the normal and usual pur- 
poses of stock ownership. Finally, the 
fact that the Calvert Distillers Corporation, 
now the defendant, sent a letter to the plain- 
tiff requesting a security bond made out to 
The Calvert Distilling Co., although pos- 
sibly confusing to the plaintiff, is not suf- 
ficient to show the necessary control by 


either Joseph E. Seagram & Sons, Inc. or 


The Calvert Distilling Co. The control 
must be direct and immediate before the 
court can look behind the corporate entity. 
Therefore, it is my view that the corporate 
entity cannot be disregarded. 


Even if it had been determined that 
there was sufficient control exercised by 
Joseph E. Seagram & Sons, Inc., so that 
the corporate entity could be disregarded, 
the plaintiff still must fail in his suit, “It 
is important to note that in disregarding 
the corporation as a distinct entity, the 
courts do so for the purpose of adjudging 
the rights and liabilities of the parties in 
the case. They have no jurisdiction to 
do more. The cases do not say this in 
terms, but it is necessarily implicit in all 
of them. No case implies that a corporation 
may be disregarded, or regarded, as iden- 
tical with persons or corporations not brought 
under the jurisdiction, for the purpose of 
adjudging their rights and liabilities without 
jurisdiction . . .” 1 Fletcher, Cyclopedia 
Corporations, 136-37, S41 (1931). In the 
instant case, Joseph E. Seagram & Sons, 
Inc. has not been made a party to this 
action and the court, therefore, is without 
the power to adjudicate its rights or lia- 
bilities. Further, in the absence of a show- 
ing that one subsidiary has control over 
another subsidiary, neither can be held 
liable on the contracts of the other. Al- 
though, in the instant case, the defendant 
and The Calvert Distilling Co. are both 
subsidiaries of Joseph E. Seagram & Sons, 
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Inc., there is no showing that either is 
dependent upon the other or controlled by 
the other. Therefore, the defendant is not 
liable for the alleged breach of contract 
by The Calvert Distilling Co. See Miller 
v. Robertson, 266 U. S. 243 (1924) and 
Lowenthal Securities Company v. White Pav- 
ing Company, 351 Ill. 285 (1933). 


Section 15 of Title 15 of the 
United States Code 


It is well settled that, in an action for 
treble damages for violation of Chapter 
15 of the United States Code, the plaintiff 
must prove a violation thereof and dam- 
ages to the plaintiff proximately resulting 
from acts constituting the violations. See 
Glenn Coal Company v. Dickinson Fuel Com- 
pany [1932-1939 Trapve Cases { 55,062], 72 
F. 2d 885 (4th Cir. 1934); Greenleaf v. 
Brunswick-Balke-Collender Company [1948- 
1949 TRADE Cases { 62,222], 79 F. Supp. 362 
(D. C. Pa. 1947); and Kellogg Company 
v. National Biscmt Company, 38 F. Supp. 
643 (D. C. N. J. 1941). Further, if the 
proven facts give equal support to each of 
two inconsistent inferences, the plaintiff can- 
not recover. Dipson Theatres v. Buffalo The- 
atres [1948-1949 TrapE Cases { 62,492], 86 
F. Supp. 716 (D. C. N. Y. 1949). 


In determining whether an unreasonable 
restraint results from the acquisition of a 
competitor, the percentage of business con- 
trolled, the strength of the remaining com- 
petition, whether acquisition was to satisfy 
business requirements or to achieve a mo- 
nopoly, the probable development of the 
industry and other characteristics of the 
market should be considered. U. S. v. Gen- 
eral Electric Company [1948-1949 Trane 
Cases { 62,318], 80 F. Supp. 989 (D. C. 
N. Y. 1948). And, general allegations of 
forming a combination or conspiracy with 
resulting injury to the public and to the 
plaintiff are not enough. Fedderson Motors 
v. Ward [1950-1951 Trape Cases { 62,579], 
180 F, 2d 519 (10th Cir. 1950). 


It is my view that the plaintiff has failed 
to sustain the burden of proof and that 
his claim for treble damages must, there- 
fore, fail. The facts as stipulated by the 
parties and as found by this court do not 
show a combination or conspiracy on the 
part of Jaseph E. Seagram & Sons, Inc. 
and its subsidiaries which is reasonably 
calculated to prejudice both public and 
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private interests by unduly restricting the 
free flow of interstate commerce. 


Illinois Statute of Limitations 


The plaintiff, by way of answer to de- 
fendant’s defense of the statute of limi- 
tations, argues that in the case of an entire 
contract, the statute of limitations does not 
commence running until the plaintiff has 
a right to the entire performance to which 
he was entitled under the agreement. And 
the plaintiff further asserts that the Old 
Prentice Agreement is an entire contract 
for the seventy-two barrels of whiskey and 
that he could not have demanded delivery 
of the entire forty-three barrels of whiskey, 
which were due under the agreement, at 
any time prior to the lapse of twenty-one 
months after the last delivery. The de- 
fendant contends that plaintiff did, in fact, 
make a demand prior to the time specified 
by the plaintiff and that the plaintiff is, 
therefore, estopped from claiming he had no 
right to make such a demand. Also, the 
defendant argues that plaintiff is barred 
by laches in his claim for equitable relief. 


There seems to be no disagreement be- 
tween the parties as to whether the Old 
Prentice Agreement was divisible or entire; 
nevertheless, this court finds that such 
agreement was entire. The question of 
whether a contract is entire or severable 
depends upon the intention of the parties 
which is ascertainable from the language 
employed and the subject matter of the 
contract. White Brass Castings Company 
v. Union Metal Mfg. Company, 135 Ill. App. 
32 appeal dismissed, 232 Ill. 165, 83 N. E. 
540 (1907). Plaintiff relies upon the case 
of Barrie v. Jerome, 112 Ill. App. 329 (1904), 
for support of its interpretation of the 
contract, and this court does likewise. In 
the Barrie case, the court held entire a 
contract for the sale of a fifty-one volume 
set of books to be delivered and paid for 
at the rate of two books per month. Though 
the Old Prentice Agreement is entire rather 
than severable, the plaintiff’s cause of action 
is, nevertheless, barred by Illinois Revised 
Statutes, Chapter 83, Section 17 (1959). 
Under that section, actions on written con- 
tracts must be commenced within ten years 
after the cause of action has accrued. A 
cause of action accrues as respects the 
running of the state of limitations when 
facts exist that authorize one party to 
maintain an action against another, Mazur 
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v. Stein, 314 Ill. App. 529, 41 N. E. 2d 979 
(1942). And, under the Restatement of 
Contracts, Section 313, Comment C, a 
breach to any extent of a contractual 
duty of immediate performance gives rise 
to the right of action. In the instant case, 
plaintiff contends that his cause of action 
did not accrue until twenty-one months 
after the date of the last delivery or ap- 
proximately January 27, 1950. Defendant 
takes the position that the plaintiff’s cause 
of action accrued upon his making a demand 
in September, 1948. Under the Old Prentice 
Agreement, the plaintiff agreed to purchase 
seventy-two barrels of bourbon whiskey 
from the Old Prentice Distillery, Inc., or 
its successors, at the rate of two barrels per 
month. No specific date was agreed upon 
for the completion of the contract. Para- 
graph 1(b) of the Old Prentice Agreement 
provided for the contingency of the seller’s 
failure to produce its full capacity. That 
paragraph provided that in the event the 
seller failed to produce its full capacity, 
the purchaser “will accept, for such month 
or months,” his proportion of the seller’s 
actual production. The agreement further 
provided that the seller would make up 
the deficiency in the ensuing months. The 
court concludes, therefore, that the seller 
promised to supply the purchaser with at 
least some quantity of whiskey each month. 


The Old Prentice Agreement was to com- 
mence upon the removal of certain war 
restrictions. On January 23, 1946, the 
first delivery was made, implying that those 
restrictions had been removed and that the 
agreement had commenced. The last de- 
livery was made on April 27, 1948, approxi- 
mately one year and three months later. 
It was not until four months later, in 
September of 1948, that plaintiff made his 
first demand for performance. On Janu- 


ary 23, 1949, the contract had been in effect 
for three years. Ten and one-half years 
later, plaintiff commenced his action. 


Although the Old Prentice Agreement 
did not provide a specific date for the com< 
pletion of the contract, it is the court’s 
view that the contract was to run for three 
years from the date of commencement. 
Therefore, on January 23, 1949, the plain- 
tiff had a right of action for breach of 
contract. And, as the plaintiff did not 
commence his action until August 5, 1959, 
or ten and one-half years later, such action 
for breach of contract is barred by the 
Illinois Statute of Limitations as to written 
contracts. In like manner, the plaintiff’s 
action for specific performance is barred 
since, where a remedy at law exists and 
has been barred by the Statute of Limi- 
tations, equity will follow the law. Smith 
v. Smith, 206 Ill. App. 239 (1917). 


Federal Statute of Limitations 


The plaintiff contends tthat the acts of 
the “Seagram combine” to restrain inter- 
state commerce resulting in damage to the 
plaintiff have continued to the present time 
and are, therefore, within the applicable 
period of limitations. This would be true 
if there had been such a continuing injury. 
However, since there was no violation of 
Title 15 of the United States Code, the 
plaintiff has no cause of action to which 
the statute of limitations can apply. 


Judgment will accordingly be entered for 
the defendant and against the plaintiff with 
costs to be borne by the plaintiff. 


This memorandum shall stand as the 
court’s findings of fact and conclusions of 
law as required under the provisions of 
Rule 52 of the Federal Rules of Civil 
Procedure. 
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In the New York Supreme Court, New York County, Special Term, Part I. Vol. 146, 
N. Y. L. J., No. 66, p. 13. Dated October 4, 1961. 


New York Antitrust Law 
Private Suits Under State Laws—Counterclaim—Severance.—The severance and 
separate trial of an antitrust counterclaim for damages was ordered in an action for the 
purchase price of goods sold, in which violations of the antitrust laws were raised as a 
defense. There was no reason why the plaintiff should be forestalled in its action by the 
counterclaim, especially where there was a waiver of a jury trial in the principal action. 


See Private Enforcement and Procedure, Vol. 2, f 9384.34. 
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[Counterclaim Severance] 


CaRNEY, Justice [In full text]: Motion is 
by plaintiff for summary or partial judg- 
ment and for an order pursuant to section 
262 of the Civil Practice Act severing the 
counterclaim. The action is on an express 
agreement made with defendant, Auto Im- 
ports, Ltd., and guaranteed by the other 
defendants. The agreement was based on 
moneys for autos, parts and other indebted- 
ness allegedly due plaintiff. The answer 
alleges violation of the Federal and State 
anti-trust laws, the illegality of the agree- 
ment because its execution was induced by 
duress, coercion and fraud; and a counter- 


claim for damages for alleged violations of 
the anti-trust laws. Under the present 
posture of the litigation based on an agree- 
ment, the facts concerning duress, coercion 
and fraud raise a triable issue. However, 
there is no reason why plaintiff should be 
forestalled in its action by the interposition 
of the counterclaim, especially where there 
is a waiver of a jury trial with respect to 
the agreement. The circumstances herein 
warrant a severance and separate trial of 
the counterclaim. The motion for summary 
or partial judgment is denied and granted 
as to the severance of the counterclaim. 
Settle order. 


[f] 70,123] Alexander’s Department Stores, Inc. v. E. J. Korvette, Inc. and Schwabro 


Corp. 


In the United States District Court for the Southern District of New York. 61 Civ. 


2627. Filed October 4, 1961. 


Clayton Act 


Private Suits—Production of Documents—Acquisition of Competitor—Although 
modifying a subpoena duces tecum served by a defendant charged with unlawfully acquiring 
the stock of the plaintiff, the court noted that the plaintiff instituted the suit against a 
competitor and put in issue numerous matters, and, therefore, it cannot prevent that 


competitor from ascertaining relevant facts to defend itself against the charges. 
See Private Enforcement and Procedure, Vol. 2, J 9247.02. 


For the plaintiff: Lewis, Durante & Bartel; Monroe Goldwater, James P. Durante, 
Milton Small and Frederick E. Smithline, New York, N. Y., of counsel. 


For the defendants: 


Simpson, Thacher & Bartlett; Whitney North Seymour, 


Richard M. Dicke, John A. Guzzetta, Roy L. Reardon, and Lawrence M. McKenna, 


New York, N. Y., of counsel. 


[Subpoena] 


Merzner, District Judge [Jn full text]: 
Plaintiff moves under Rule 45(b) of the 
Federal Rules of Civil Procedure to quash 
defendants’ subpoena duces tecum and moves 
pursuant to Rule 30(b) for a protective 
order. 

[Stock Acquisition] 


The complaint seeks an injunction, divesti- 
ture and treble damages in the amount of 
$10,500,000. It is predicated upon Section 7 
of the Clayton Act (15. U.S. GC. § 18), 
which makes illegal the acquisition by one 
corporation of the stock of another 

“where in any line of commerce in any 

section of the country, the effect of such 

acquisition may be substantially to lessen 

competition, or to tend to create a 

monopoly.” 

The complaint alleges that the plaintiff 
and Korvette are competitors in the same 
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line of commerce in the metropolitan New 
York area and that their combined annual 
gross volume of business exceeds $200,000,000 
a year, which is more than 50% of the total 
of such business in the area. Korvette is 
charged with having purchased 21% of the 
outstanding voting stock of plaintiff for 
$1,244,000. In addition, the selling stock- 
holders who were formerly officers and di- 
rectors of the plaintiff have become officers 
and employees of Korvette. It is charged 
that these selling stockholders had acquired 
confidential information concerning the 
methods of doing business and operations 
of the plaintiff. Subsequently, it is charged 
that Korvette purchased an additional 24% 
of the stock of plaintiff for $5,240,346 so 
that Korvette now owns 45% of the stock. 
It is then alleged that this acquisition would 
substantially lessen competition or tend to 
create a monopoly in this line of com- 
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merce. Eight specifications of acts are 
alleged which the plaintiff claims were com- 
mitted by the defendant pursuant to its 
scheme to obtain control of the plaintiff. 


‘The deposition of the plaintiff is to be 
taken by five named officers of the cor- 
poration and “other duly authorized officers 
or agents of the said plaintiff corporation.” 
Pursuant to said notice to take the deposi- 
tion of the plaintiff, a subpoena duces tecum 
was served requiring the production at the 
deposition of various documentary material. 
The detailing of this material covers four 
closely typewritten pages. 


[Procedures—Good Cause] 


Plaintiff first contends that the defendant 
should proceed under Rule 34 rather than 
Rule 45(d). Since the scope of discovery 
under Rules 34 and 45(d) is by the specific 
wording of those rules the same, the person 
seeking the documents should be permitted 
to follow either route. 


“The rules should be construed im part 
materia and the right to discovery should 
not depend upon the tactical choice of one 
procedure as against another.” 4 Moore, 
Federal Practice, J 26.10, p. 1053. 


However, the proponent of the subpoena 
should be required to show “good cause” as 
required by Rule 34. 4 Moore, Federal 
Practice, J 34.02, p. 2426; Ostow & Jacobs, 
Inc. v. Morgan-Jones, Inc., 181 F. Supp. 208, 
213 (S. D. N. Y. 1960); Sensytrol Corp. v. 
Radio Corp. of Am., 18 F. R. D. 279, 280 
(S. D. N. Y. 1955); Connecticut Mut. Life 
Ins. Co. v. Shields, 17 F. R. D. 273, 275-277 
(S. D. N. Y. 1955); Schwartz ve Broadcast 
Maste, Inc.) 162F-R, DY 31, 33 (S: Di Ney. 
1954). 


Good cause has been shown insofar as 
this subpoena is sustained because it seeks 
evidence relevant to the very issues tendered 
by the complaint. 


[ Reasonableness] 


Plaintiff contends that the subpoena duces 
tecum is unreasonable and oppressive and in 
this regard relies on the cost of compliance, 


the volume of material called for and dis- 
closure to a competitor of its “trade secrets.” 
In the first place, this litigation concerns 
itself with alleged violations of the antitrust 
laws, wherein it has been held that dis- 
covery should be liberally allowed. Ameri- 
can Crystal Sugar Co. v. Cuban American 
Sugar Co. [1956 Trape Cases { 68,417], 23 
FB) oR. Serv. 26b/31 Case 3°(S° Di Nv Y. 
1956). Secondly, the plaintiff has instituted 
this suit against a competitor and has put 
in issue numerous matters. It cannot pre- 
vent that competitor from ascertaining rele- 
vant facts to defend itself against the 
charges. If there are specific documents 
protected by privilege as provided by Rule 
26(b), objection thereto should be made at 
the time of the deposition. The court can- 
not intelligently rule upon the general ob- 
jection made by plaintiff. 


I do not think it necessary for the de- 
fendant to have documents going back to 
1955. January Ist, 1958 should be sufficient 
for its purposes. Similarly, some of the 
items referred to in the subpoena are not 
relevant to the issues or are too broad and 
have been stricken. Finally, the deposition 
of the plaintiff shall be had by the five 
officers named in the notice to take deposi- 
tion. If the depositions of additional officers 
or agents are necessary, that can be deter- 
mined upon the conclusion of the ordered 
depositions. 


The subpoena duces tecum is amended by 
limiting items 2 and 3 to the fiscal period 
1958 to date. Items 4 and 5 are stricken. 
Item 8 is limited by striking “plans for 
expansion and construction of new stores 
or merchandising outlets,” and “all other” 
and further limited to the period from 
January 1, 1958 to date. Item 9 is limited 
by striking “purchase price, terms of pur- 
chase or payment,” and is limited to the 
period from January 1, 1958 to date. Item 
10 is stricken. Item 13 shall be limited to 
the employment or attempt to employ by the 
defendants of officers or agents of Alexander’s 
Department Stores, Inc. Items 14, 15, 16 
and 17 are stricken. 


So ordered. 
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Standard Drug Co., Inc. v. General Electric Co. 


[70,124] Standard Drug Co., Inc. v. General Electric Co. 
In the Supreme Court of the United States. No, 127, Decided October 9, 1961. 


Appeal from the Supreme Court of Appeals of Virginia. MILLER, Justice. 


Virginia Fair Trade Act 


Fair Trade—Virginia Fair Trade Act—Constitutionality—An appeal from a decision 
of the Virginia Supreme Court of Appeals holding the Virginia Fair Trade Act consti- 
tutional was dismissed by the U. S. Supreme Court “for want of a substantial federal 
question.” 


See Fair Trade, Vol. 2, { 6021.50, 6116.50. 


For the appellant: Leroy R. Cohen, Jr., Robert A. Cox, Jr., and George E. Haw, 
Richmond, Va. 


For the appellee: Walter E. Rogers, Richmond, Va., and T. E. Munson, General 
Electric Co., Cleveland, Ohio. 


‘Dismissing appeal from 1960 Trade Cases {| 69,858. 


[Appeal Dismissed], missed for want of a substantial federal 


Per Curiam [Jn full text]: The motion to question. 
dismiss is granted and the appeal is dis- 


i[f] 70,125], K.S. Corp. v. The Chemstrand Corp. and Fabrex Corp. 


In the United States District Court for the Southern District of New York. 61 Civ. 
428. Filed October 2, 1961. 
Clayton Act 


Promotional Allowances and Services—Indirect Customers—Control Over Customers. 
—A manufacturer selling its acrylic fibers to mills which, in turn, sell to converters could 
be subject to Sections 2(d) and 2(e) of the Clayton Act in granting promotional allowances 
and furnishing services to the converters. Privity of contract between the manufacturer 
and the converters is not a necessary condition for the converters to be considered as 
“purchasers” within the meaning of the law. An indirect purchaser may come within the 
law when a manufacturer deals directly with him in promoting the sale of its product and 
exercises control over the terms upon which he buys. 


See Allowances, Services, and Brokerage, Vol. 1, § 3835. 


Promotional Allowances and Services—Distinction Between “Customer” and “Pur- 
chaser”.—The word “customer” used in Section 2(d) of the Clayton Act is to be given the 
same meaning as the word “purchaser” in Sections 2(a) and 2(e) of the act, in order to 
harmoniously effectuate the purpose of the parallel provisions. 


See Allowances, Services, and Brokerage, Vol. 1, J 3835. 


Sherman Act 
Discriminatory Practices—Conspiracy.—Discriminatory practices, such as giving pro- 
motional allowances and permission to use a trade-mark to one indirect customer and not 


to another, pursuant to a conspiracy between a manufacturer and the favored customer 
could sustain a recovery under the Sherman Act. 


See Combination, Conspiracy, and Monopoly, Vol. 1, { 3460.10. 


Public Injury—Sherman Act—Necessity of Showing.—A plaintiff need not show that 
the public has been deprived of goods or that it had to pay a higher price for them or 
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accept an inferior substitute in order to state a claim for relief under Section 1 of the 


Sherman Act. 
See Basic Rules, Vol. 1, § 645.54. 


For the plaintiff: Royall, Koegel & Rogers, Frederick W. P. Lorenzen and Laura C. 


Hruska, New York, N. Y., of counsel. 


For the defendants: Shearman & Sterling, John A. Wilson and M. Van Voorhies, of 
counsel, for Chemstrand Corp.; Hahn, Hessen, Margolis & Ryan, James C. Slaughter and 
Melvin Beinart, of counsel, for Fabrex Corp.; all are of New York, N. Y. 


[Motion to Dismiss] 


Metzner, District Judge [Jn full text]: 
Defendant Chemstrand Corporation moves 
to dismiss the complaint pursuant to Fed- 
eral Rules of Civil Procedure 12(b)(1)(6) 
and 12(h)(2). 


Plaintiff instituted a suit consisting of 
three causes of action, the first and third 
being asserted against Chemstrand Corpora- 
tion alone and the second being asserted 
-against both Chemstrand and Fabrex Corp. 
jointly. The first cause of action charges 
Chemstrand with a violation of the Robin- 
son-Patman Act. (15-U. S.C. § 13(¢d)(e)) 
for alleged discrimination against plaintiff 
and in favor of Fabrex in sales promotions 
and advertising allowances, and services and 
inventory financing. The second cause of 
action charges the defendants with a viola- 
tion of Sections 1 and 2 of the Sherman Act 
(15 U. S. C. §§1 and 2), alleging the exist- 
ence of a conspiracy to increase defendant 
Fabrex’s position in the sportswear, dress 
and coat market and concurrently to elimi- 
nate plaintiff as a substantial competitor. 
The third cause of action consists of a claim 
for breach of contract against Chemstrand. 


[“Purchaser” Classification] 


Chemstrand has moved, pursuant to Rule 
12(b) (6), to dismiss the first cause of action 
on the grounds that neither plaintiff nor 
Fabrex was a “purchaser” or “customer” 
of Chemstrand within the meaning of the 
Robinson-Patman Act and that plaintiff's 
and Fabrex’s fabrics were not “commodities 
of like grade and quality” within the mean- 
ing of the act. 

Plaintiff and Fabrex are “converters” who 
are engaged in acquiring “greige goods” or 
unfinished - textiles, manufactured to their 
specifications, from mills, converting these 
greige goods into finished textiles and sell- 
ing’ them to manufacturers of “consumer 
goods.” Chemstrand is a manufacturer of 
an acrylic fiber which is sold under the 
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trademarks Acrilan and A-Acrilan to mills. 
This fiber has been made known to the public 
in general and to members of the trade specifi- 
cally by extensive advertising and promotional 
activity carried on by Chemstrand. 


Plaintiff alleges that Chemstrand solicits 
converters in order to induce them to use 
Acrilan fiber in their greige goods. In this 
solicitation Chemstrand discusses and agrees 
upon the price of the fiber to be charged 
the mill. In addition, Chemstrand contracts 
directly with some converters by way of 
standard contract forms and license agree- 
ments to furnish them advertising and sales 
promotion, including the right of the converter 
and its customers to utilize the Chemstrand 
trademarks, The said license agreements 
provide for quality control by Chemstrand 
over the finished goods of the converter. 


Plaintiff alleges that after extensive nego- 
tiation Chemstrand represented that it would 
furnish advertising and other such promo- 
tional help to plaintiff and its customers in 
exchange for plaintiff’s agreement to order 
from the mills greige goods made in part 
from Acrilan and furnished to the mill by 
Chemstrand at agreed upon prices, After 
plaintiff placed its order for greige goods 
containing Acrilan fibers, Chemstrand re- 
fused to make available to plaintiff the pro- 
motion and advertising which it had promised. 
Plaintiff further alleges that Chemstrand 
agreed to furnish and did in fact furnish 
Fabrex the type of promotion and advertis- 
ing which plaintiff had negotiated for as 
well as “services and inventory financing.” 


Contrary to plaintiff’s contention, the term 
“customer” used in Section 2(d) of the 
Robinson-Patman Act is to be given the 
same meaning as “purchaser” in Sections 
2(a) and 2(e) of the act, in order to har- 
moniously effectuate the purpose of the 
parallel provisions. Att’y Gen. Nat’l Comm. 
Antitrust Rep. 189 (1955). 


Privity of contract between the manufac- 
turer (Chemstrand) and a converter (plain- 
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tiff) is not a necessary condition for the 
converter to be considered a “purchaser” 
within the meaning of the Robinson-Patman 
Act. An indirect purchaser may come within 
Section 2 when the manufacturer deals di- 
rectly with him in promoting the sale of his 
product and exercises control over the terms 
upon which he buys. Union News Co., Trade 
Reg. Rep. (F. T. C. Complaints, Orders, 
Stipulations, 1960-61) 29,335 (1961); Cham- 
pion Spark Plug Co., 50 F. T. C. 30 (1953) 
(manufacturer conducted negotiations and 
set terms and conditions of sale); Dentists’ 
Supply Co. of New York, 37 F. T. C. 345 
(1943) (manufacturer solicited customers 
and suggested retail prices); Luxor, Ltd., 
31 F. T. C. 658 (1940) (same); Kraft-Phemix 
Cheese Gorp:, 250BO Ty. G05372(1937) ae Ch 
Elizabeth Arden, Inc. v. F. T. C. [1946-1947 
TRADE Cases § 57,467], 156 F. 2d 132 (2 
Cir, 1946). 


In Union News Co., supra, sufficient con- 
trol by the manufacturer was held to exist 
because the prices charged by the whole- 
saler and the retailer were fixed in negotia- 
tions between the manufacturer and the 
retailer, the manufacturer bore the cost of 
unsold magazines and specified the dates on 
which new copies were sold and old ones 
returned. In Kraft-Phenix Cheese Corp., 
supra, the manufacturer solicited orders from 
the retailers, issued suggested price lists to the 
wholesalers, which prices were usually ad- 
hered to, and exchanged directly with the 
retailer fresh cheese for stale cheese. 


When the manufacturer lacks sufficient 
contact with the indirect purchaser and/or 
sufficient control over the terms upon which 
he buys, the latter will not qualify as a “pur- 
chaser” within the meaning of the act. Klein 
v, Lionel Corp. [1956 Trane Cases 7 68,485], 
237 F. 2d 13 (3 Cir, 1956) (mere existence 
of fair-trade agreement insufficient to. estab- 
lish control); Baim & Blank, Inc. v. Philco 
Corp. [1957 Trave Cases {[ 68,622], 148 F. 
Supp. 541 (E. D. N. Y. 1957) (finding that 
wholesaler set terms and conditions of sale). 
Cf. 1960 Antitrust Law Symposium, Trade 
Reg. Rep. No. 153, p. 107 (June 1960). The 
ultimate determination -as to whether suffi- 
cient control exists to make the plaintiff a 
purchaser within the meaning of the act will 
depend to a large extent on the proof ad- 
duced as to the number and quality of the 
contacts between Chemstrand, the plaintiff 
and Fabrex. A reading of the abave cited 
cases indicates the vague line that separates 
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a covered indirect purchaser and one who 
is not. It would appear that each case must 
be decided on its own facts. Sufficient has 
been alleged in this complaint to permit the 
plaintiff to ultimately prove its cause of 
action. Adverse determination cannot be 
made on this motion to dismiss. The facts 
may become clearer after the discovery dep- 
osition procedures have been exhausted. 


[“Like” Commodities], 


Similarly, the question as to whether the 
fabrics bought by plaintiff and Fabrex were 
“commodities of like grade and quality” 
cannot be decided on this motion. Whether 
the acrylic fiber was what the converters 
were purchasing or whether the greige goods 
were the object of the purchase must await 
further development through proof. 


The motion to dismiss the first cause 
of action is denied. 


[Sherman Act] 


Chemstrand has moved, pursuant to Rule 
12(b) (6), to dismiss the second claim upon 
the ground that it fails to allege any acts 
constituting a violation by the defendant of 
Sections 1 and 2 of the Sherman Act, and 
further that it fails to allege that public 
injury resulted from the alleged unlawful 
acts committed by the defendant. 


The claim alleges that Fabrex was and is 
a major supplier of cloth used in the 
manufacture of women’s and children’s sports- 
wear, dresses and coats and that Chem- 
strand’s trademark, by virtue of extensive 
advertising and consequent consumer ac- 
ceptance, was a desirable adjunct to the sale 
of such cloth. It is then alleged that Chem- 
strand and Fabrex entered into a conspiracy 
to increase the position of Fabrex in the 
market of selling cloth containing this acrylic 
fiber and to prevent plaintiff from becoming 
a substantial competitor therein and to 
eliminate plaintiff from the market. In 
furtherance of this conspiracy several acts 
of a discriminatory nature are alleged, in- 
cluding the giving by Chemstrand to Fabrex 
of certain advertising and promotional al- 
lowances, and permission to use Chem- 
strand’s trademark, all on the uriderstanding 
that they would not be furnished plaintiff. 
In addition, it is alleged that the defend- 
ants, pursuant to the conspiracy, induced 
manufacturers to cease doing business with 
the plaintiff and secured business secrets 
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from the plaintiff, which information has 
been used for the benefit of Fabrex to the 
detriment of plaintiff. 


The complaint is sufficient to defeat de- 
fendant’s motion. The question of whether 
the alleged conspiracy amounts to an un- 
reasonable restraint of trade or monopolizes 
any part of the trade or commerce within 
the meaning of the Sherman Act must await 
a full disclosure of the facts. Defendant’s 
attack on the complaint overlooks the fact 
that the overt acts alleged are part of an 
overall conspiracy between the defendants. 
At this point such discriminatory practices, 
if proved, might well sustain a recovery for 
the plaintiff. U. S. v. Paramount Pictures, 
Inc. [1948-1949 Trane Cases J 62,244], 334 
U. S. 131, 159-161 (1948). A complaint 
should not be dismissed for failure to state 
a claim unless it appears beyond a reason- 
able doubt that plaintiff can prove no set of 
facts in support of his claim which would 
entitle him to relief. Conley v. Gibson, 355 
U. S. 41, 45 (1957); 2 Moore, Fed. Practice 
{ 12.08, 2245 (2 Ed.). 


[Public Injury] 


Chemstrand has placed great reliance 
upon the failure of the plaintiff to allege 
“public injury” in this second claim. Viola- 
tions of Section 1 of the Sherman Act may 
flow from “per se illegality” or conduct 
violative of the “rule of reason.” Standard 
Oil Co. of New Jersey v. U. S., 221 U.S. 1 
(1911). The alleged violations in this com- 
plaint would have to be judged by the rule 
of reason. 


In Klor’s, Inc. v. Broadway-Hale Stores, 
Inc. et al. [1959 Trane CAsEs § 69,316], 359 
U. S. 207 (1959), the Supreme Court held 
that it was unnecessary to allege and prove 
“public injury” in the “per se” type of 
violation. Recently the court has indicated 
that it is unnecessary to make such allega- 
tion in any claim for relief under Section 1 
of the act. Radiant Burners, Inc. v. Peoples 
Gas Light & Coke Co. et al. [1961 TRADE 
CasEs J 69,896], 364 U. S. 656 (1961). Thus, 
under any alleged violation of Section 1 of 
the Sherman Act, the plaintiff no longer 
need show that the public has been deprived 
of goods or that it had to pay a higher price 
for them or accept an inferior substitute. 
The result is that the small businessman is 
protected to the same extent as a larger 
one. See also, Antitrust Conspiracies—Doc- 
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trine of Public Injury, Federal Bar News, 
145 (June 1961). 


[Contract Claim] 


Chemstrand moves to dismiss the third 
cause of action, pursuant to Rules 12(b) (1), 
12(b)(6) and 12(h)(2), on the ground that 
the court does not have jurisdiction over 
the subject matter because of the absence 
of diversity of citizenship. The third cause 
of action is based upon an alleged breach of 
contract. 


Section 1332(c), 28 U. S. C., provides 
that for the purposes of diversity jurisdiction 

“a corporation shall be deemed a citizen 

of any State by which it has been incor- 

porated and of the State where it has 

its principal place of business.” 
Plaintiff is a New York corporation and 
asserts that Chemstrand, incorporated in 
Delaware, has its principal place of business 
in Alabama. Chemstrand contends that its 
principal place of business is in New York. 
The question as to where a corporation has 
its principal place of business is not always 
an easy one to decide because of the variable 
factors presented in each situation. The 
Report of the Senate Committee on the 
Judiciary which accompanied the proposal 
that became Section 1332(c) suggests that 
the Bankruptcy Act (11 U. S. C. §11) 
provides criteria to guide the courts in 
determining this question. 2 U. S. Code 
Cong. & Adm. News 3099-3102 (1958). The 
cases decided under the Bankruptcy Act 
indicate that the issue is resolved by deter- 
mining the location of the corporate per- 
sonnel who direct the daily operations of the 
business, such as the executive and admin- 
istrative vice presidents, the house counsel, 
the personnel department and the pur- 
chasing department. In re Hudson River 
Nav. Corp., 59 F. 2d 971 (2 Cir. 1932); 
Continental Coal Corp. v. Roszelle Bros., 
242 F. 243 (6 Cir. 1917); Burdick v. Dillon, 
144 F. 737 (1 Cir. 1906). The cases decided 
under Section 1332(c) have followed the 
bankruptcy decisions. Kelly v. U. S. Steel 
Corp., 284 F. 2d 850 (3 Cir. 1960); Wear- 
Ever Alununum, Inc. v. Sipos, 184 F. Supp. 
364 (S. D. N. Y. 1960); Hughes v. Umted 
Engineers & Constructors, Inc., 178 F. Supp. 
895 (S. D. N. Y. 1959); Scot Typewriter Co. 
v. Underwood Corp. 170 F. Supp. 862 
(S2DEN wy...1959): 


It is settled that the person alleging 
jurisdiction in the federal courts has the 
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burden of proving the facts upon which 
such jurisdiction rests. Thomson v. Gaskill, 
315 U. S. 442 (1942); Compania Distribmdora 
Woodward Y. Dickerson, Inc. v. Cristina Cop- 
per Mines, Inc., 114 F. Supp. 454 (S. D. N. Y. 
1953). Applying the above rules to the 
facts in the instant case, plaintiff has not 
sustained its burden of proof that Chem- 
strand’s principal place of business is in 
Alabama. 


Chemstrand has plants located in Alabama, 
Florida and South Carolina. The only 
executive officer of Chemstrand found out- 
side of New York is a vice president and 
assistant secretary located in Alabama. The 
entire policy-making function and personnel 
are located in New York and consist of the 
president, the vice presidents in charge of 
manufacturing, engineering and develop- 
ment, finance, industrial development and 
the overseas division, and the treasurer, 
secretary, comptroller, assistant treasurer, 
assistant comptroller and assistant secretary. 
The board of directors holds five of its six 


meetings during the year in New York 
City. The various documents submitted by 
the plaintiff to prove that Chemstrand’s 
principal place of business is in Alabama 
do not negative the fact that Chemstrand’s 
principal place of business for the purpose 
of Section 1332(c) is in New York. 


Chemstrand’s objection can be overcome 
only on the theory of pendent jurisdiction. 
The theory of recovery on the third claim 
for breach of contract is not based upon the 
same facts upon which theories of recovery 
could be predicated under the Robinson- 
Patman Act or.the Sherman Act. The third 
claim alleges a simple contract and the 
breach thereon on or about October 20, 
1959. Recovery under the first and second 
claims alleged in the complaint may be had 
upon facts completely foreign and irrelevant 
to those necessary to predicate recovery on 
the third claim. Hurn v. Oursler, 289 U. S. 
239 (1953). The third claim must be 
dismissed. 


So ordered. 


[f 70,126] In the Matter of the Application of General Motors Corp. to Quash Grand 
Jury Subpoena Duces Tecum Issued August 17, 1961. 


In the United States District Court for the Southern District of New York. M-11-188. 


Filed October 3, 1961. 


Sherman Act 


Grand Jury Subpoenas—Divisional Reports—Documents Required—A grand jury 
subpoena, as modified, required a manufacturer to produce appropriation requests for the 
production of passenger cars submitted by eight of its automotive divisions, profit and loss 
statements and balance sheets of these divisions, annual financial forecast and budget 


reports of these divisions, and “price studies” relating to the pricing of passenger cars, 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8578.22. 


For the movant: Cravath, Swaine & ‘Moore, Bruce Bromley, ‘Aloysius F. ‘Power, Allen 
F. Maulsby, Burton L. Ansell and John W. Barnum, of counsel, New York, N, Y. 


For the Government: Paul A.-Owens, William C. McPike and Jerome A. Rabow, 


Department of Justice, Washington, D. C. 


Memorandum 


SUGARMAN, District Judge [In full text]: 
The motion by General Motors Corporation 
to quash the grand jury subpoena herein, 
dated the 17th day of August, 1961, is denied, 
except that the said subpoena is modified 
to require that General Motors deliver to 
the grand jury on or before the 28th day of 
February, 1962, the following: 


i (a) A true and complete copy of each 
appropriation request, including attachments, 
for expenditures in excess of $1,000,000 for 
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the production of passenger cars, submitted 
to any committee of the Board of Directors 
of General Motors from January 1, 1946 
through December 31, 1950 by any of the 
following divisions of General Motors: Buick 
Motor Division, Buick-Oldsmobile-Pontiac 
Assembly Division, Cadillac Motor Car Divi- 
sion, Chevrolet Motor Division, Fisher Body 
Division, Oldsmobile Division, Pontiac Motor 
Division. 

(b) A true and complete list specifically 
describing appropriation requests for ex- 
penditures between $200,000 and $1,000,000 
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for the production of passenger cars sub- 
mitted to any committee of the Board of 
Directors of General Motors from January 
1, 1946 through December 31, 1950 by any 
of the divisions of General Motors identified 
in 1(a) supra. 

2. A true and complete copy of the annual 
income and profit and loss statement and 
balance sheet, with the exhibits annexed 
thereto, of each division of General Motors 
identified in 1(a) supra, for the years 1945, 
1950 and 1955. 

3. A true and complete copy of the annual 
financial forecast and budget report, with 
the exhibits annexed thereto, of each divi- 
sion of General Motors identified in 1(a) 
supra, for the years 1945, 1950 and 1955. 

4. A true and complete copy of each 
document submitted to any group executive 
of General Motors, the Comptroller of Gen- 


eral Motors or the Price Review Group of 
General Motors (said documents being some- 
times referred to as “Price Studies”) relat- 
ing to the establishment of or change in the 
price of any model of passenger car bearing 
the year 1945, 1950 and 1955. 


If any of the documents covered by the 
subpoena duces tecum of August 17, 1961, 
and excluded by this modification thereof, 
may ultimately be required by the grand 
jury upon the necessity therefor arising out 
of the examination of witnesses orally or 
from other evidence adduced during the 
grand jury’s investigation, the government 
may serve a further subpoena duces tecum 
covering such documents, without prejudice 
to the General Motors Corporation, if it be 
so advised, moving to quash same. 


It is so ordered. 


[70,127] King-Size Publications, Inc. v. The American News Co. and The Union 


News Co. 


In the United States District Court for the District of New Jersey. 


No. 951-59. Filed April 11, 1961. 


‘Civil Action 


Clayton Act 


Private Suits—Juror’s Prejudice Against Antitrust Laws—New Trial—A jury’s 
verdict for a defendant was set aside and a new trial ordered, where a letter written 
by a juror to the judge two days after the verdict and an examination of the juror 
evidenced a “deep-seated” prejudice by the juror against plaintiffs under federal laws, 
including the antitrust laws. This prejudice existed at the time of trial and seriously 
opened to question the juror’s impartiality. 


See Private Enforcement and Procedure, Vol. 2, { 9190.33. 
For the plaintiff: Bailey and Schenk, Newark, N., J. 


For the defendant: 


Opinion and Order 
[New Trial] 


Meaney, District Judge [Jn full text]: 
After the trial of the instant private anti- 
trust action, which lasted ten days and 
resulted in a jury verdict of no cause for 
action, plaintiff has moved for a new trial 
on the ground that the verdict was against 
the weight of the evidence, and upon a 
further ground. 


[ Evidence] 


Insofar as the motion of plaintiff to set 
aside the verdict on the ground that it 
was clearly against the weight of the 
evidence is concerned, the court is of the 
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Cornelius E. Gallagher, Bayonne, N. J. 


opinion that the verdict was consonant with 
the proofs adduced, and that the jury was 
in proper exercise of its function in this 
regard. 

[Jurors Impartiality] 


The second ground is based upon a letter 
received by the Chief Judge of this court, 
as follows: 

615 Pavonia Ave. 


Jersey City 6, N. J. 2/12/61 
Honorable William F. Smith 
U. S. District Court 
Newark, N. J. Re: Jury Duty 
Dear Sir: 


I have recently completed ten days of 
jury duty in Hon. Thos. F. Meaney’s 
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Court where an Antitrust case was dis- 
posed of but have been requested to 
return on 2/15/61 for further participa- 
tion. In this case I based my decision 
to the best of my ability to interpret the 
court’s charges. However, as I am ex- 
tremely prejudiced in Antitrust cases and 
Tax evasion cases, I am hereby asking 
to be excused as a juryman from cases 
which involve the above mentioned. 
Due to far reaching political issues; 
polyglot, socialist and communist Federal 
legislation has become prevalent to the 
point where it stands out as the “Essence 
of Conflict” & is extremely discrimina- 
tory & prejudicial. I am not an attorney, 
Socialist or Communist & it is not my 
purpose to attempt to formulate a para- 
dox for the courts of the U. S. I just 
wish to emphasize that while a Federal 
law exists allowing Labor Union Rack- 
eteers to dictate wages & working con- 
ditions (by force), I will never render 

a decision in favor of a Plaintiff in Anti- 

trust or Tax evasion cases. As far as’ 1 

am concerned the “Labor law” is “Ipso 

Facto” & should allow an employer en- 

gaged in I. C. the privilege of anything 

he sees fit! I have no money but by 

Heritage I am a Capitalist & American! 

Yours respectively 
(Signed) Wm. F. Murphy 
Juryman #1 

Hearings were had, juror Murphy was 
examined at length by counsel and the 
court, and briefs were submitted. 

It is universally recognized, and courts 
of all jurisdictions have determined, that 
in criminal cases a fair and impartial jury 
is an essential element of every trial. And 
that means that every juror must be of the 
type qualifying as fair and impartial. Time 
after time courts have stressed the indefecti- 
bility of this requirement. And since the 
principles of justice are universal, in spite 
of the fact that in criminal cases. human 
liberty and life may be at stake, the same 


requisites of proper administration of justice 
must exist in principle for all legal pro- 
ceedings, civil or criminal, Therefore the 
same high standards for jurors must be 
adhered to in civil litigation as prevail in 
criminal trials. 


Juror Murphy asserts a violent and long- 
standing antipathy to federal legislation 
dealing with income itaxation and labor 
management relations. From his letter and 
from his testimony it appears that Murphy’s 
antipathy has grown to include the anti- 
trust laws. The crucial question is, what 
credence is to be given to juror Murphy 
when he asserts that his feelings as to 
the antitrust laws arose only upon re- 
flection during the short period of time (2 
days) between the verdict and his letter. 
In the course of his examination counsel for 
the defendant, paraphrasing Murphy’s testi- 
mony, said “And after the case was over 
you decided that in all fairness you didn’t 
wish to serve as a juror in these two types 
of cases, because somehow or other you had 
developed a strong feeling about them; 
is that correct?” To which Murphy replied 
“That’s putting it magnificently.” 


[Verdict Set Aside] 


The court is of the opinion that Murphy’s 
deep-seated prejudice against plaintiffs under 
federal laws, including the antitrust laws, 
antedated or at least coexisted with the 
trial of this action. Under the circum- 
stances Murphy’s impartiality is so seriously 
open to question that the court in its dis- 
cretion will set the verdict aside and order 
a new trial. 


In view of the foregoing, it is on this 
llth day of April, 1961, ordered that the 
verdict of no cause of action returned in 
this action be set aside and a new trial 
upon all of the issues be had. 


[| 70,128] The American News Co. and The Union News Co. v. King-Size Pub- 


lications, Inc. 


In the United States Court of Appeals for the Third Circuit. 


June 22, 1961. 


No. 13647. Dated 


Appeal from the United States District Court for the District of New Jersey. MEANEY, 


District Judge. 


Clayton Act 


Private Suits—Appeal from Order Granting New Trial—Prejudice of Juror.—An 
appeal from an order granting a new trial, which was based on a showing of a juror’s 
prejudice, was dismissed for want of jurisdiction. 


See Private Enforcement and Procedure, Vol. 2, I 9228. 
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Bar Harbour Theatre Corp. v. Paramount Film 


For the appellants: 
For the appellee: 


Cornelius E. Gallagher, Bayonne, N. J. 
Thurmond Arnold and Jay E. Bailey, Newark, N. J. 


Dismissing appeal from 1961 Trade Cases {| 70,127. 
Before Goopricu, McLAUGHLIN and KALopner, Circuit Judges. 


GoopricH, Circuit Judge [Jn full text]: 
Upon consideration of the motion by ap- 
pellee to docket and dismiss the appeal 


and in opposition to the motion, and after 
hearing; 


It is ordered that the appeal be and it 


in the above entitled case, and of appel- 
lants’ answer, and of memoranda in support 


hereby is docketed and dismissed for want 
of jurisdiction. 


[f 70,129] Bar Harbour Theatre Corp. v. Paramount Film Distributing Corp., et al., 
Joseph Seider, Associated Prudential Theatres, Inc., and Amityville Theatre Corp., et al. 


In the United States District Court for the Eastern District of New York. Civil 
61-C-255. Filed September 18, 1961. 


Sherman Act 


Private Suits—Failure to Answer Interrogatories—Dismissal of Complaint.—A motion 
.to dismiss a complaint for the plaintiff’s unjustified refusal to answer interrogatories was 
conditionally granted, unless the plaintiff answered the interrogatories within thirty days. 
Plaintiff was required to pay all expenses incurred in obtaining this order. 


See Private Enforcement and Procedure, Vol. 2, § 9174.24. 
For the plaintiff: David H. Isacson, New York, N. Y. 


For the defendants: Benjamin Melniker for Metro-Goldwyn; Royall, Koegel, Harris 
& Caskey, and Thomas Louis M. Weber for Twentieth Century; Phillips, Nizer, Benjamin, 
Krim & Ballon for United; William Gold for Associated Prudential; Leonard Kaufman 
and Adolph Schimel for Paramount; Schwartz & Frohlich, and Century, Zalkin & Cohen 


for Columbia; Howard Levison for Warner Bros.; all are of New York, N. Y. 


Memorandum 
[Failure to Answer Interrogatories] 


Zavatt, Judge [In full text]: In this anti- 
trust action, the defendants Associated Pru- 
dential Theatres, Inc., Amityville Theatre 
Corp., and Joseph Seider served written 
interrogatories upon the plaintiff on July 7, 
1961 and filed the original thereof, with 
proof of service, with the Clerk of this 
court on July 10, 1961. The plaintiff did 
not serve any written objections thereto as 
provided by Rule 33, Federal Rules of Civil 
Procedure nor did the plaintiff apply to the 
court for an extension of time to answer 
the same. Plaintiff has further failed to 
answer any of the interrogatories. Although 
the complaint was served April 10, 1961, the 
plaintiff has not taken any further steps to 
further its prosecution. 

The said defendants now move, pursuant 
to Rule 37(d) Federal Rules of Civil Pro- 
cedure, to strike the complaint and dismiss 
the action with prejudice and with costs. 
Upon the argument of this motion the at- 
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torney for the plaintiff readily admitted that 
many of the interrogatories could be answered 
but sought to excuse the plaintiff’s failure 
to answer any of the interrogatories upon 
the alleged ground that the plaintiff could 
not answer fully certain of the interrogator- 
ies and that the plaintiff desired to complete 
discovery of the defendants before answer- 
ing any of the interrogatories. The fact is, 
however, that the plaintiff has taken no 
steps in any discovery proceeding in this 
action. Lack of complete or partial knowl- 
edge does not excuse failure to make timely 
answers to interrogatories. In the absence 
of such knowledge the party served with 
interrogatories, unless relieved by the court, 
must answer to the best of his ability and 
if he claims lack of information sufficient to 
answer an interrogatory his answer thereto 
should be to that effect; if he claims to have 
less than full information at the time his 
answers are due he should answer by giving 
the available information and by stating that 
the answer reflects the limited information 
that he then has. Carter v. Atlanta Enter- 
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prises [1956 Trappe Cases { 68,312], 19 
Pa Re D362), GN wD Gan 1956) eke. 
Jachmann Co. v. Marine Office of America, 
S. D. [1955 Trape Cases. § 67,974], 17 
HearReED» 4de(SaaDseNewe O55) 


I find that the plaintiff refused to answer 
the interrogatories without substantial justi- 
fication and order that it pay to the moving 
parties their reasonable expenses incurred 
in obtaining the order to be entered herein, 
including reasonable attorney’s fees, which 


I do not invoke the drastic remedy of 
unconditionally striking the complaint and 
dismissing the action, requested by the mov- 
ing parties. Rather, the motion is granted 
conditionally, i. e. unless the plaintiff answers 
the interrogatories within thirty days after 
service of a copy, upon the attorney for the 
plaintiff, of the order to be made and en- 
tered herein. 


Settle a thirty day order on or before ten 
days from the date hereof. 


T find to be the sum of $150. 


[f 70,130] Syracuse Broadcasting Corp. v. Samuel I. Newhouse, The Herald Co., 
The Post-Standard Co., and Central New York Broadcasting Corp. 


In the United States Court of Appeals for the Second Circuit. 
Term, 1960. No. 26775. Decided October 4, 1961. 


Plaintiff appeals from a judgment dismissing its complaint for treble damages under 
the Sherman and Clayton Acts (15 U. S. C. A. §§$1, 13 and 15), United States District 
Court for the Northern District of New York, BRENNAN, Chief Judge, and from pre-trial 
orders dated June 29, 1960, July 19, 1960, August 5, 1960, August 19, 1960, September 
26, 1960, October 28, 1960 and November 18, 1960. Reversed and remanded. 


No. 370—October 


Sherman Act 


Sherman Act—Interstate Commerce Requirement—Amount of Commerce.—To satisfy 
the interstate commerce requirement of Section 1 of the Sherman Act, it need only be 
shown that the amount of commerce affected by the alleged restraint was not “insignifi- 
cant” or “insubstantial.” Once this is shown, the actual amount of commerce in the 
relevant market is irrelevant, at least, to that aspect of the case. 


See Basic Rules, Vol. 1, { 675.18. 


Sherman Act—Public Injury—Proof.—Although the courts have held that a plaintiff 
in a Sherman Act damage action must allege and prove public injury as a separate element, 
except where a per se violation is involved, the decision of the Supreme Court in the 
Radiant Burners case, 1961 TRravE CASEs { 69,896, “would appear to eliminate public injury 
as a separate element” in a Sherman Act, Section 1, case. 


See Basic Rules, Vol. 1, $645.54. 


Private Suits—Pretrial Procedures—Separate Exhibits.—A trial court order requir- 
ing a plaintiff to prepare newspaper articles as separate exhibits was erroneous where 
such a requirement would, in addition to the prohibitive cost involved, detract from the 
evidentiary value of this material. Also, a requirement that the plaintiff furnish a copy 
of each exhibit to the defendants was unnecessary and prohibitively expensive. 


See Private Enforcement and Procedure, Vol. 2, § 9190. 


Private Suits—Pretrial Procedures—Microfilm and Viewing Apparatus.——A trial 
court erred in refusing to allow a plaintiff to exhibit through a viewing apparatus news- 
paper items recorded on microfilm, where the original copies of these newspapers were 
not available and the plaintiff's only choice was to use a viewer or go through the 
expensive procedure of making typewritten or photostatic copies. The introduction of 
microfilm evidence is authorized by law. 


See Private Enforcement and Procedure, Vol. 2, § 9190. 


Private Suits—Pretrial Procedures—Preclusion Order.—Where a plaintiff had been 
precluded from offering in evidence certain evidence because of his failure to comply with 
erroneous pretrial orders as toe the preparation of exhibits, a new trial was ordered. 


See Private Enforcement and Procedure, Vol. 2, § 9190.60, 9228. 
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Syracuse Broadcasting Corp. v. Newhouse 


For the plaintiff-appellant: Joseph W. Burns, New York, N. Y. (Austin, Burns, 
Appell & Smith, New York, N. Y.; John P. Cuddahy, New York, N. Y., of counsel, on 
the brief; Laurence Sovik, Martin F. Kendrick, Syracuse, N. Y., of counsel, Smith and 


Sovik, Syracuse, N. Y.). 


' For the defendants-appellees: Tracy H. Ferguson, Syracuse, N. Y. (Gerald H. Wein- 
stein, of counsel; Bond, Schoeneck & King, Syracuse, N. Y., on the brief). 


Before Lumsarp, Chief Judge, Moore, Circuit Judge, and Sreet,* District Judge. 


[Appeal from Dismissal] 


Moore, Circuit Judge [In full text]: In 
November 1952 plaintiff brought this action 
for treble damages based on various provi- 
sions of the Sherman and Clayton Acts. 
After two appeals to this court [1956 TrapE 
Cases { 68,468], (236 F. 2d 522 (1956); 
[1959 Trape Cases § 69,519], 271 F. 2d 910 
(1959)), the dismissal of another appeal for 
lack of jurisdiction (June 3, 1957), a denial 
of a motion to this court for clarification 
(September 21, 1960), the denial of a motion 
in the nature of a writ of mandamus (Octo- 
ber 6, 1960), and the compilation of a more 
than 7,000 page.pre-trial record, the case 
finally went to trial on November 28, 1960. 
Plaintiff called one witness and then rested. 
Defendants’ motion for a dismissal was 
granted, and from the judgment entered 
thereon, plaintiff appeals. 


Plaintiff Syracuse Broadcasting Corpora- 
tion (WNDR) and defendant Central New 
York Broadcasting Corporation (WSYR) 
are radio broadcasting corporations located 
in Syracuse, New York. The other two 
corporate defendants publish the sole daily 
and Sunday newspapers in that city. “The 
defendant Post-Standard Company is wholly 
owned by the defendant Herald Company, 
the majority interest in which, in turn, is 
owned by the individual defendant Samuel 
I. Newhouse, who also controls the defend- 
ant broadcasting company (WSYR and 
WSYR-TV)” (236 F. 2d at 524). 


[No “Real” Trial] 


Thus, after almost nine years of bickering 
over pre-trial procedures, no real trial has 
as yet been held. An appellate court cannot 
act and should not have to act as a pre-trial 
court. Nor is it its function to draft a blue- 
print for the trial showing in detail each 
relevant evidentiary item and the proper 
or most strategic order of proof. On the 
two previous appeals an attempt was made 


by this court (apparently unsuccessfully) 
to point out the issues which, if there were 
any supporting proof, might be litigated. 
Thus on the first appeal the court, on a 
record “far too confused and cumbersome 
to warrant an affirmance of the summary 
judgment [dismissing plaintiff's Sherman 
Act claim]” and with misgivings as to 
whether there was any substance to plain- 
tiff’s charges relative to the spreading of 
false rumors by defendants concerning plain- 
tiff, nevertheless, thought that “the interests 
of justice require a trial of this particular 
narrow issue, that is to say the charge of 
conspiracy to restrain trade to plaintiff’s 
damage by the use of the unit rate for ad- 
vertising in the two newspapers, the cir- 
culation of false rumors about plaintiff, the 
refusal to publish in the newspapers items 
favorable to the plaintiff, and the giving of 
discriminatory advantages to WSYR” (236 
F, 2d 522, 526). Dismissal of the charge 
under the Clayton Act (15 U.S. C. A. § 13) 
for failure to state a cause of action was 
reversed because ‘a conspiracy is not a 
necessary element of a violation of § 13” 
(p. 527). The court hoped (again in vain) 
that “the record after trial will give us a 
better basis for resolving these important 
issues than the confusing and wholly un- 
organized mass of affidavits and depositions 
now before us” (p. 527). So wrote the 
court in August 1956. 


[Prior Proceedings] 


In November 1956 defendants moved for 
a pre-trial order for further information 
which resulted in a pre-trial order dated 
February 12, 1957. Thereafter plaintiff 
submitted a most comprehensive (29 printed 
pages) compliance memorandum (April 3, 
1957) setting forth names of persons in- 
volved, dates, places, subject matter of con- 
versations and letters and other exhibits. 
Illustrative are a list of 32 itemized para- 
graphs stating acts committed in further- 
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ance of defendants’ wrongful concert of action 
and a list of 21 instances of business lost 
because of the circulation of allegedly false 
rumors. 


On July 27, 1957 the trial court entered a 
preclusion order which came to this court 
for review by virtue of an appeal from an 
order in January 1958 dismissing the com- 
plaint. In the opinion on that appeal the 
court commented upon its previous decision 
and its conception of the scope of the re- 
maining issues saying that “plaintiff was 
not entitled to go to trial on its monopoly 
charge under Section 2 of the Sherman Act, 
15 U. S.C. A. § 2, its complaint of mergers, 
and interlocking directorates in violation of 
the Clayton Act, 15 U. S. C. A. §§18 and 
19, and its allegation that defendant news- 


papers refused to accept advertising unless’ 


WSYR was also patronized” (271 F. 2d 910, 
913). The dismissal of the action was re- 
versed and the preclusion order considered 
at some length in the opinion (pp. 915-917). 


Under “Volume of Interstate Commerce” 
Items I(e) and (g) the court suggested 
irrelevance of (e) and preclusion of (g) 
“the extent of plaintiff’s participation in this 
commerce.” However, the privilege was 
given to plaintiff of ‘at any time introduc- 
ing whatever evidence might become avail- 
able to it on this point [(e)].” 


Item III(a) related to “Circulation of 
false statements among plaintiff’s advertis- 
ers.” This court’s direction was clear enough 
—evidence as to statements in newspaper 
articles was not precluded; oral rumors 


(statements) were precluded. 


Item IV(b) dealt with “Refusal to pub- 
lish news items favorable to plaintiff.” The 
news items listed in Exhibits N, I and K 
were not precluded; those in Exhibit R were 
precluded. 


Items V(b), (c), (d) and (e) related to 
“Discriminatory advantages given WSYR.” 
All evidence was precluded except “‘the issues 
of free advertising,’ ‘preferred page posi- 
tion” and “secret rebates.” 


Item VI(a) “Price discrimination.” This 
court held that plaintiff could not object 
to the preclusion of evidence of price dis- 
crimination except as it “relates to the 
free advertising alleged to have been given 
WSYR by the two defendant newspapers” 
(271 F, 2d 910, 917). 


The dismissal was reversed and “the case 
remanded for further proceedings not in- 
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consistent with this opinion.” Upon his 
own initiative, the trial judge prepared a 
“status memorandum” (December 7, 1959) 
in which was incorporated the judge’s con- 
ception of the effect on the trial of this 
court’s decision. A further pre-trial hearing 
was held on March 14, 1960 and a second 
conference scheduled for June 29, 1960. On 
June 27, 1960 plaintiff filed an affidavit of 
bias and prejudice against the trial judge. 
The affidavit was held to be insufficient. 
Further pre-trial hearings were conducted 
on June 30, August 3, September 13, Sep- 
tember 20, and October 25, 1960. Pre-trial 
orders were made on July 19, August 5, 
August 19, September 26, October 28, and 
November 18. Plaintiff made adequate com- 
pliance thus disclosing that it believed that 
it had a mass of evidence in its possession, 
under its control or available by subpoena 
in substantiation of its case. 


Finally on November 28, 1960, almost on 
the anniversary of the filing of the complaint 
eight years previously, a jury was impanelled. 
Plaintiff's proposed proof in great detail 
(ten printed pages of the record) was set 
before the jury during plaintiff's opening 
statement. However, after calling one wit- 
ness who testified briefly, plaintiff claimed 
that because of the preclusion of certain 
evidentiary items that it could not proceed. 
The trial judge had no other alternative 
than to grant defendant’s motion to dismiss 
the complaint. Thus for the third time 
under the guise of an appeal from a dis- 
missal, this court has to review the pro- 
priety of pre-trial preclusionary orders which 
are non-appealable before final judgment. 


[Separate Exhibits] 


On this appeal plaintiff contends that its 
inability to proceed further when on trial 
resulted from two pre-trial orders issued by 
the trial judge on August 19 and September 
ie 1960. The August 19 order provides 
that: 


“Newspaper articles, advertisement, state- 
ments or publicity which plaintiff will 
offer as part of its affirmative case will 
be prepared as separate exhibits identified 
by the date, page and column of the 
newspaper in which it is published. The 
same shall be listed in the order in which 
they will be offered and copies of said 
list and gi the exhibits shall be delivered 
to defendants’ counsel on or befor - 
tember 8, 1960.” shore Se 
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When plaintiff failed to comply with this 
order, the judge below, on September 26, 
1960, ordered “that plaintiff is precluded 
from offering or introducing into evidence 
any newspaper articles, advertisements, state- 
ment or publicity, * * *” 


According to plaintiff, the crux of its case 
is contained in issues of defendants’ news- 
papers published between November 1947 
and May 1953, a total of over 3,500 publica- 
tions. These newspapers—presently avail- 
able either in their original form or on 
microfilm—plaintiff claims will form part of 
its proof that defendant newspapers author- 
ized WSYR to furnish its advertisers free 
newspaper advertising and publicity as an 
inducement to advertise over WSYR, that 
defendant newspapers gave free advertising 
to WSYR, and that they gave dispropor- 
tionately favorable publicity to WSYR and 
unfavorable publicity to WNDR. Plaintiff 
also claims that the August 19 order, in 
effect, prevented it from going to trial since 
it imposed the impossible burden of making 
copies of all articles to be introduced as 
exhibits. 


Insofar as they forced plaintiff to make 
and submit copies of each article (already 
in defendants’ possession or available to 
them) these orders were erroneous. The 
requirement that each article be prepared 
as a separate exhibit would, in addition to 
the prohibitive cost involved, detract from 
the evidentiary value of these actions. The 
allegation that more favorable publicity in 
news articles was given to WSYR than to 
WNDR could be proved only by introduc- 
ing newspapers, and the page location of the 
articles and their prominence on a particular 
page might well be relevant to this allega- 
tion. Also, requiring plaintiff to furnish a 
copy of each exhibit to defendants was un- 
necessary and prohibitively expensive and 
burdensome. Although the exchange of ex- 
hibits before trial is desirable in many situa- 
tions, there is no need for such a practice 
when the opposing party already has a copy 
of the exhibit. The articles and advertise- 
ments which plaintiff sought to introduce 
are all found in newspapers published by 
defendants which have either original issues 
or microfilm reproductions thereof in their 
possession. The most that should thus be 


required of plaintiff is that it supply de- 
fendants with information sufficient to locate 
in the newspapers the items to be intro- 
duced. Plaintiff’s detailed compliance docu- 
ment of April 3, 1957, appears to satisfy 
this requirement. 


[Viewing Apparatus] 


Nor was the trial judge correct in refus- 
ing to allow plaintiff to exhibit through a 
“Recordak” viewer (or any similar appa- 
ratus) newspaper items recorded on micro- 
film. See 28 U. S. C. § 1732 which authorizes 
the introduction of microfilm evidence. The 
original copies of these newspapers were 
not available, and plaintiff’s only choice was 
to use a viewer or go through the expensive 
procedure of making typewritten or photo- 
static copies. Any inconvenience that might 
result from using a “Recordak” or other 
machine at trial would not justify imposing 
this burden on plaintiff* The trial judge’s 
refusal appears to be partially based on his 
opinion that this court would not accept 
microfilm in the record on appeal. The 
motives of the trial judge are readily under- 
standable and appreciated. However, in this 
machine age when civilization itself is on 
the verge of being buried under a mass of 
records, documents and files, courts, both 
trial and appellate, will have to adapt them- 
selves to the use of such mechanical devices 
as are being created to avoid this peril. 
Legislatures in increasing number are au- 
thorizing the use of photocopies. Under 
these circumstances the courts should be 
able to formulate procedures for preserving 
the trial record far more easily, in fact, than 
presenting to an appellate court the tonal 
quality of a trial judge’s comments or his 
facial expressions. 


[Number of Exhibits] 


Nothing said so far should be construed 
as approving plaintiff's expressed intention 
of parading literally thousands of newspaper 
items before a jury, for example: “The 
newspaper will tell the story and we pro- 
pose to put every one of these newspapers 
in evidence * * * Every single one of them, 
three thousand of them * * * There is 
no other way to prove the case,” The trial 
judge’s efforts to keep the number of ex- 


1It is arguable that examining an exhibit 
through a viewer would be more satisfactory 
than reading a typewritten exhibit. The viewer 
magnifies the page to about 1% times the size 
of the newspaper and thus the exhibit can be 
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seen by more than one juror at a time. It 
also gives a more accurate impression of the 
particular item in question and its relative ap- 
pearance on the printed page. 
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hibits within manageable proportions were 
most commendable. Although there may 
be many permissible devices for accomplish- 
ing this most desirable result, making it 
financially burdensome for a party to intro- 
duce its bulk evidence is not one of them. 


[Cooperation] 


Perhaps with a little more cooperation 
between counsel at the pre-trial stage, sub- 
stantial agreement could be reached on 
many aspects of this case, thereby shorten- 
ing the eventual trial, There is no good 
reason why plaintiff should have to intro- 
duce 1,251,263 lines of advertising in order 
to prove that this advertising was received 
without charge by WSYR, or to introduce 


11,997 advertisements which were allegedly 


freely given to WSYR advertisers. Irre- 
spective of the problems involved in proving 
that these were received without charge, it 
should not be difficult to reach agreement 
before trial as to whether these advertise- 
ments actually did or did not appear in 
defendants’ newspapers. The admission pro- 
cedure provided by Rule 36, Federal Rules 
of Civil Procedure, would seem ideal for 
eliminating this peripheral although essential 
fact, and with its elimination there would 
be no necessity to introduce newspapers as 
to this aspect of the case, except possibly 
as samples, which the parties agree upon or 
the judge determines to be illustrative of 
certain categories of the mass of advertising 
material. Other elements of plaintiff’s case 
seem susceptible to similar treatment. For 
example, plaintiff’s April 3, 1957 compliance 
document compares the number of WSYR 
and WNDR programs selected by defendant 
newspapers for their “Highlights” and “Fea- 
ture Listing” columns, and plaintiff appar- 
ently intends to prove this comparison by 
introducing 8,792 newspaper items. With 
more cooperation between counsel and trial 
judge some pre-trial agreement on this com- 
parison should be reached, thereby eliminat- 
ing the necessity of introducing all but perhaps 
representative samples of these items. In 
fact it is entirely possible that a large pro- 
portion of the newspapers relied upon by 
plaintiff need never be introduced at trial. 
Of course, it is not this court’s function 
to dictate a particular pre-trial technique for 
each aspect of this or any other case, and 
“we realize that to make pre-trial procedure 
effective appellate interference with trial 
court discretion must be kept to a mini- 
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mum.” (Padovani v. Bruchhausen, 2d Cir. 
July 31, 1961, slip op. p. 2541.) We merely 
suggest, however, “that with a new start 
and a fresh determination to cooperate, the 
parties and the court may well achieve 
wonders in this very case.” (Padovant, supra.) 


Although the order directing plaintiff to 
make and deliver copies of exhibits was 
erroneous, this does not end the matter. 
Plaintiff did not make even a perfunctory 
attempt to establish its case at trial. Plain- 
tiff’s counsel opened to the jury, laying 
before them his treasure chest overflowing 
with items of proof. Confidently, he spoke 
of combined advertising rates, unit rates, an 
agreement for free advertising, bookkeeping 
balances, stockholder identity between de- 
fendants, refusal to publish news items, and 
trade discrimination. He was on the verge 
of proceeding for “several days in intro- 
ducing preliminary evidence’—preliminary to 
proof “through individuals, the names of 
whom havé already been revealed to the 
court and the defendants, station managers, 
former station managers, documents, letters, 


media records, trade journal advertisements 
OK OKD 


(“Box of Proof] 


When counsel opened his box of proof, 
if there ever had been contents, they van- 
ished, leaving him unlike Pandora even 
without Hope. He called one witness who 
told of submitting a news story to the 
Herald Journal and was informed that if 
he were an advertiser his story would have 
received greater consideration. At this point 
instead of offering any proof whatsoever on 
the essential elements of his affirmative case 
or even making an offer of proof, counsel 
chose to claim helplessness to proceed fur- 
ther because of the order precluding the 
introduction of newspapers. With no effort 
or apparent intention to adapt himself to 
the situation or introduce proof in the 
many other fields he had outlined in his 
opening, counsel took the position that if 
he could not proceed with newspapers and 
microfilms he would “introduce no further 
evidence in behalf of the plaintiff.” Clearly 
a litigant should not be permitted to throw 
up his hands in despair and refuse to pro- 
ceed merely because a trial judge sustains 
an objection to the admission of some of 
his evidence. At the other extreme, it would 
be unrealistic, at least in some situations, to 
require a plaintiff to proceed with its proof 
after an evidentiary ruling of such dimen- 
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sions that the material elements of the case 
could not possibly be proven. The record 
here reveals that the preclusion order, though 
eliminating much of plaintiff’s case as re- 
flected in newspaper articles, would not 
have interfered with proof as to factual 
allegations which it is claimed make out a 
conspiracy in restraint of trade. Plaintiff 
should have proceeded to prove these al- 
legations if it were able to do so. How- 
ever, to hold that plaintiff is to be precluded 
on any new trial from offering proof which 
could have been offered on the November 
1960 trial within the limitations of this 
court’s previous opinions, would be tanta- 
mount to denying plaintiff an opportunity 
of proving even the allegations left open to 
it. Therefore, again and only because “the 
interests of justice require a trial of this 
particular narrow issue,’ namely, “the charge 
of conspiracy” (236 F. 2d 522, 526) is plain- 
tiff permitted to offer such proof as it may 
have relating to these allegations in con- 
nection with proof of other phases of its case. 


[Other Matters] 


Because the case must be remanded for 
a new trial, a few problems appearing in the 
record which are bound to arise again 
should be mentioned: 


(1) Circulation of false rumors: Clearly 
plaintiff is entitled to introduce allegedly 
false articles in defendants’ newspapers cast- 
ing doubt upon plaintiff’s ability to remain 
in business. Despite plaintiff’s protestations 
to the contrary, nothing in the record indi- 
cates that the trial judge would have ex- 
cluded these items but for plaintiff’s failure 
to prepare them as exhibits pursuant to the 
August 19, 1960 order. If such articles be 
proven to have been false and published for 
the purpose of damaging plaintiff, their re- 
ception in evidence will depend upon the 
establishment of a proper foundation for 
their admission upon the trial. As to evi- 
dence concerning similar rumors spread orally 
by defendants’ employees, this court’s prior 
opinion (271 F. 2d 910) affirmed the trial 
judge’s conclusion that such evidence was 
to be excluded except as to Item 1, Exhibit 
M. It should be noted that the only items 
of Exhibit M (containing 21 items) which 
were excluded were the oral rumors, In 
its order of preclusion (July 27, 1957), the 
trial judge said that “the defendant would 
be entitled to know with a degree of cer- 
tainty the name of the person who it is 
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claimed circulated the false rumor and the 
name of the person to whom it was cir- 
culated.” This requirement was not unfair. 
One of the objectives of pre-trial procedures 
is to enable all parties to prepare in advance 
and to reduce to a minimum the number 
of instances where claims are made of con- 
versations with persons whose names were 
undisclosed until testimony as to such con- 
versations is given upon the trial. However, 
the trial judge in the first instance must be 
the arbiter as to the competency and rele- 
vance of the testimony to be received. Be- 
cause of the passage of over four years 
since the order of July 27, 1957, if upon the 
trial the trial judge guided by that order 
believes that plaintiff has reasonably com- 
plied with Item III(a) as to any item listed 
in Exhibit M adequately in advance of the 
trial to enable defendants to investigate the 
facts, the order of July 27, 1957, shall not 
be considered a bar to the admission of 
such evidence. 


Although this court’s opinion (271 F. 2d 
910) did not specifically deal with the point, 
it did not exclude admission in evidence of 
statements concerning incidents where nego- 
tiations between WNDR and potential ad- 
vertisers were broken off after the advertisers 
had read allegedly false articles about plain- 
tiff in defendants’ newspapers. These state- 
ments, though hearsay, would be admissible 
to show the state of mind of the advertisers. 
See American Cooperative Serum Assn. v. 
Anchor Serum Co., 7th Cir. 1946 [1946-1947 
TRADE Cases § 57,447], 153 F. 2d 907, cert. 
den., 329 U. S. 721; Greater New York Live 
Poultry Chamber of Commerce v. Umted 
States, 2d Cir. 1931, 47 F. 2d 156, cert. den., 
283 U. S, 837. 


(2) Evidence of value and extent of inter- 
state commerce of the products mvolved in 
the applicable geographic market: On the 
last appeal to this court it was held that “it 
was error at this stage of pre-trial examina- 
tion to preclude plaintiff * * * from at any 
time introducing whatever evidence might 
become available to it” relevant to the total 
amount of commerce involved in the appli- 
cable geographic area (271 F. 2d at 916). 
On July 20, 1960, however, the trial judge 
ruled that this evidence would be precluded. 
When the case came to trial, however, the 
court, despite this order, deferred ruling as 
to the admissibility of proof on this issue. 
Such a ruling was most reasonable. To 
satisfy the interstate commerce requirement 
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of §1 of the Sherman Act, plaintiff need 
only show that the amount of commerce 
affected by the alleged restraint was not 
“insignificant or insubstantial.” International 
Salt Co. v. United States [1946-1947 TravE 
Cases { 57,635], 332 U. S. 392 (1947). Once 
this is shown the actual amount of com- 
merce in the relevant market is irrelevant 
at least as to this aspect of the case. E.g., 
Times-Picayune Pub. Co. v. United States 
[1953 Trape Cases J 67,494], 345 U. S. 594, 
609, and cases cited therein. On the other 
hand, it would be difficult to predict at this 
stage of the proceedings whether the amount 
of commerce involved in the relevant market 
and defendants’ market position therein would 
necessarily be irrelevant in determining 
whether defendants’ acts constituted a pro- 
hibited restraint of trade. The prudent 
course, as suggested by the judge below, 
would be to defer ruling on the admissi- 
bility of this evidence until plaintiff has pro- 
duced its proof as to the conspiracy in 
restraint of trade. 


(3) Proof of public injury: Throughout 
the pre-trial stage of this case the judge 
below indicated his belief that plaintiff, in 
order to make out the Sherman Act claim, 
must allege and prove that the alleged con- 
spiracy was injurious to the public. In re- 
cent years a number of courts have held 
that a plaintiff in a Sherman Act treble 
damage action must allege and prove public 
injury as a separate element, i.e., that the 
price, quality or quantity of goods offered 
to the public was affected by the alleged 
conspiracy. See e.g., Shotkin v. General Elec- 
tric Co., 10th Cir. 1948 [1948-1949 Trapbr 
Cases § 62,341], 171 F. 2d 236. However, 
in Klor’s Inc. v. Broadway Hale Stores, Inc. 
[1959 Trape Cases { 69,313], 359 U. S. 207 
(1959), the Supreme Court held that at 
least as to those “classes of restraints which 
from their ‘nature or character’ [are] unduly 
restrictive and hence forbidden by both the 
common law and the statute. * * * Con- 
gress [has] determined its own criteria of 
public harm and it [is] not for the courts 
to decide whether in an individual case in- 
jury [has] actually occurred.” Jd. at 211. 

This, in brief, was the state of the law at 
the time of the proceedings below. But in 
January 1961, the Supreme Court decided 
Radiant Burners, Inc. v. Peoples Gas Light & 
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Coke Co. [1961 Trave Cases {[ 69,896], 364 
U. S. 656 (1961), where again the court 
was faced with this issue. Although hold- 
ing that the particular restraint involved fell 
within the Klor exception, the court further 
held that “to state a claim upon which relief 
can be granted under that section [Section 
1], allegations adequate to show a violation 
and, in a private treble damage action, that 
plaintiff was damaged thereby are all the 
law requires.” Jd. at 660. This language 
would appear to eliminate public injury as 
a separate element in a Section 1 case. 


Finally, a few comments concerning such 
trial as may take place as a result of the 
remand. Although it may be desirable to 
give counsel rather broad privileges in the 
presentation of the case it has been recog- 
nized that in an antitrust case it frequently 
is not practical “to let counsel try the case 
as they please” (13 F. R. D. 41, 66). Atten- 
tion must be given to the establishment, if 
possible, of the essential allegations. Merely 
because the pattern of antitrust litigation 
seems to have stressed volume or quantity 
rather than quality is no reason to disregard 
applicable rules relating to cumulative and 
repetitious evidence. Proof directed towards 
damages might well be subordinated to 
proof of liability. The evidence cannot all 
be introduced simultaneously—undoubtedly 
some evidence will have to be taken subject 
to connection with other witnesses or other 
documents. However, the trial judge is 
entitled to be satished as to its relevance 
and upon representations by counsel made 
at least with an honest belief and hope of 
fulfillment. If certain evidence is excluded 
by the trial judge either because it is barred 
by preclusion orders or by relevance to the 
remaining issues, offers of proof should be 
made if deemed necessary for the record. 
In final analysis the trial judge has full 
powers to control the trial, keep the record 
within manageable portions and within the 
issues. If further pretrial should, in the 
opinion of the trial judge, be necessary, of 
course in his discretion he may direct that 
such proceedings be held. So much time 
has been spent on pre-trial maneuvers that 
it might be wiser to concentrate during the 
second decade of this case upon the actual 
trial itself. 


Reversed and remanded for a new trial. 
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[ff 70,131] United States v. Standard Oil Co. (Indiana), Pan American Petroleum 
Corp., Tidewater Oil Co., Getty Oil Co., and Honolulu Oil Corp. 


4 In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 40212. Filed October 11, 1961. 


Case No. 1626 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Acts 


Acquiring Competitors—Preliminary Injunction Restraining Sale of Assets—Consid- 
erations.—The government was denied a preliminary injunction to restrain an oil producer 
from selling, pursuant to liquidation plans, part of its assets (about 25 per cent in certain 
geographical areas) to two successful bidders, which had nothing to do with the producer’s 
decisions to sell. The issuance of a preliminary injunction would have the same effect as 
a final determination in favor of the government, although there would be no trial and 
it would inflict irreparable damage on the producer and its stockholders (loss of advanta- 
geous sales, inability to find other purchasers, deterrent to other prospective purchasers, 
monetary and man-hour loss, and restoration to former status). No irreparable injury 
would be suffered by the government or the public since the court would have the power 
to award appropriate relief should the sales be held violative of the Clayton or Sherman 
Act (the assets were easily identifiable). The government failed to show a clear or prob- 
able right to relief. 


See Acquiring Competitors, Vol. 1, J 4360. 
For the plaintiff: Lyle L. Jones, San Francisco, Cal. 


For the defendants: Chicering & Gregory for Tidewater Oil Co.; Wallace, Garrison, 
Norton, & Ray, for Pan American Petroleum Corp.; Morrison, Foerster, Hollaway, 


Shuman & Clark, for Honolulu Oil Corp.; all are of San Francisco, Cal. 


Order Denying Motion for Preliminary 
Injunction 

Burke, Judge [In full text]: The motion 
of plaintiff for preliminary injunction having 
regularly come on for hearing on October 
11, 1961, plaintiff and defendants Honolulu 
Oil Corporation (Honolulu), Pan American 
Petroleum Corporation (Pan American), and 
Tidewater Oil Company (Tidewater), ap- 
pearing through their respective counsel, and 
the court having heard the parties and con- 
sidered the affidavits on file herein and being 
fully advised in the premises, 


The Court hereby makes the following 
findings of fact and conclusions of law and 
order: 


1. This is an action brought under Sec- 
tion 7 of the Clayton Act as amended (38 
Stat. 731, 64 Stat. 1125, 15 U.S. C. sec. 18) 
and Section 1 of the Sherman Act (26 Stat. 
209, 15 U. S. C. sec. 1) to enjoin consum- 
mation of sales of a part of the assets of 
defendant Honolulu.to, respectively, defend- 
ants Tidewater and Pan American. Juris- 
diction is based on Section 15 of the Clayton 
Act (38 Stat. 736, 15 U. S. C. sec. 25). 
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2. Honolulu is engaged only in the busi- 
ness of exploring for and producing crude 
oil and natural gas and in activities inci- 
dental thereto. As early as July, 1960 the 
Directors of Honolulu determined to explore 
the desirability of a sale of all assets and 
properties of the Corporation and a liquida- 
tion of its business. In this connection the 
Directors of Honolulu decided to consider 
bids from any responsible person for its 
assets and properties. Neither Pan Amer- 
ican nor Tidewater had anything to do with 
such decisions by Honolulu. As it turned 
out later, their bids were the highest sub- 
mitted for the Honolulu properties and con- 
templated sales to so-called “production 
payment” owners as well. 


3. Mr. L. A. Cranson, the President of 
Honolulu has stated in his affidavit herein 
that the reasons for Honolulu’s determina- 
tion to sell all of its properties is the world- 
wide over supply of crude oil, significant 
increases in the percentage of foreign oil 
imported into the United States, the failure 
of prices for crude oil in this country to 
keep pace with the steadily mounting cost 
of the discovery and development of do- 
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mestic oil and gas reserves, and the hazard 
that the provisions relating to percentage 
depletion in the tax laws may be changed 
adversely. 


4. On May 15, 1961, Honolulu executed 
four principal agreements of sale relating to 
nearly all of its assets and properties. Based 
on the consideration to be received by Hono- 
lulu upon these sales, Tidewater is acquir- 
ing less than 5% and Pan American about 
20% of the Honolulu assets and properties. 
Albantu Oil & Gas Corporation (Albantu) 
et al. and Mon-Dak Oil Corporation (Mon- 
Dak) et al., the “production payment” own- 
ers, are acquiring the balance of about 75%. 
Subject to the excepted interest of Albantu 
et al. and to relatively minor adjustments in 
purchase price, Tidewater is to acquire for 
$16,700,000 substantially all of Honolulu’s 
assets in California and a half interest in its 
Alaska properties. Excepted from this sale 
to Tidewater is the sale by Honolulu for 
$55,000,000 of an interest in the production 
and reserves in such properties to Albantu 
and others. Subject to the excepted interest 
of Mon-Dak et al. and to relatively minor 
adjustments in purchase price, Pan Amer- 
ican is to acquire for about $72,000,000 sub- 
stantially all of Honolulu’s assets in Canada 
and east of the Rockies in the United States 
and a half interest in its assets in Alaska. 
Excepted from this sale to Pan American 
is the sale by Honolulu for $215,000,000 of 
an interest in the production and reserves in 
such properties to Mon-Dak and others. 


5. On May 4, 1961, the directors of Hono- 
lulu voted to liquidate subject to the ap- 
proval of its stockholders. By July 10, 1961, 
the stockholders had overwhelmingly indi- 
cated their desire to liquidate and to ap- 
prove the proposed sales. They voted to do 
so on September 25, 1961. 


6. On March 1, 1961, plaintiff was. notified 
that Honolulu intended to negotiate with 
defendants Tidewater and Pan American 
for the sale of its assets. Soon after June l, 
1961, plaintiff was infomed that contracts 
with Tidewater, Pan American, Albantu 
et al. and Mon-Dak et al., had been exe- 
cuted, copies of which were furnished plain- 
tiff, and plaintiff was advised that the parties 
intended to consummate the transaction as 
promptly as practical. 

7. The defendants Honolulu, Tidewater 
and Pan American and the other parties to 
the agreements of sale now intend to con- 
summate the proposed sales on October 18, 
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1961. Honolulu intends to liquidate shortly 
thereafter. 


8. Should a preliminary injunction issue 
it would have the same effect as a final de- 
termination on the merits in favor of plain- 
tiff although there has been no trial and 
would inflict irreparable damage upon Hono- 
lulu and its stockholders, in that: 


(a) a delay in the sales would result in 
the withdrawal of the banks’ commitments 
thus depriving Honolulu and its stockhold- 
ers of these advantageous sales; 


(b) if this transaction should fail to be 
consummated on October 18, 1961, for any 
reason, in all probability Honolulu would 
not be able to find other purchasers who 
would be willing and able to pay the prices 
agreed upon for these sales; 

(c) The injunction would operate as a 
serious deterent to any other purchasers who 
might otherwise be interested in entering 
into similar transactions, thereby further re- 
ducing the possibility that other purchasers 
might be found; 

(d) The President of Honolulu states in 
his affidavit that in such case the stockhold- 
ers of Honolulu could suffer a loss of 
$100,000,000 and that Honolulu would lose 
in excess of $1,100,000 and 40,000 man-hours 
which it has already expended to consum- 
mate these sales; and 


(e) the lapse of time since the decision of 
Honolulu to liquidate and sell its assets and 
the consequent restriction of its operations 
and the loss of personnel, makes virtually 
prohibitive, if not impossible, any attempt to 
restore Honolulu to its former status. 

9. The Court finds no basis for conclud- 
ing that any irreparable injury will result 
if a temporary injunction is denied, in that: 

(a) There is no evidence that any cus- 
tomer of Honolulu or any other member of 
the public will be injured if a temporary in- 
junction is denied. 

(b) Virtually all of Honolulu’s produc- 
tion is now and traditionally has been sold 
to large, so-called major oil companies and 
large public utilities not likely to be ad- 
versely affected by the transaction. 

(c) Crude oil is in plentiful supply and 
imports from the great reservoirs of foreign 
oil are available to the United States and 
controlled by plaintiff. 


(d) In addition to the sales to defendants 
Tidewater and Pan American, Honolulu is 
also selling extensive interests in its prop- 
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erties to Albantu et al. and Mon-Dak et al., 
as so-called “production payments”. So long 
as the interests of such production payment 
Owners continue, by far the largest part of 
the proceeds from sales of crude oil and gas 
to be produced from Honolulu’s properties 
will be for the account of these owners. This 
is estimated to be at least eight years for the 
California properties and at least ten years 
for the properties east of the Rocky Moun- 
tains. 

(e) The assets of Honolulu are easily 
identifiable and consist of interests in real 
property and associated assets relating to 


that can be intelligently weighed only after 
a trial upon the merits. Without prejudg- 
ing the final decision that the Court might 
reach after a trial upon the merits, the mov- 
ing papers do not show that plaintiff has a 
clear or probable right to relief. 


11. No irreparable injury will be suffered 
by plaintiff or the public by denial of the 
plaintiff's motion since the Court has full 
power to award plaintiff appropriate relief 
in the event it should be eventually deter- 
mined after trial upon the merits that the 
sales violate Section 7 of the Clayton Act 
(15 U. S. C. sec. 18) or Section 1 of the 


the production of petroleum products. 


10. There is here in issue such basic fac- 
tual inquiries as the relevant product mar- 
kets, relevant geographical markets, industry 
shares and rankings in those markets, the 
methods for computing industry shares and 
rankings, and many other material issues 


Sherman Act (15-U. S. C. sec. 1). 


Conclusions of Law and Order 


Plaintiff’s motion for preliminary injunc- 
tion is denied with leave to file an amended 
complaint and it is so ordered. 


[] 70,132]. Holland Furnace Co. v. Federal Trade Commission, 


In the United States Court of Appeals for the Seventh Circuit. 
Term and Session 1961. Dated October 11, 1961. 


Petition for Review of Order of the Federal Trade Commission. 


No, 12451. September 


Federal Trade Commission Act 


Misrepresentations—Sales of Furnaces—Sufficiency of Evidence.—There was sub- 
stantial evidence to support Federal Trade Commission findings that a manufacturer of 
furnaces, in carrying out a systematic sales program, had (1) misrepresented that its 
employees were employees or representatives of government agencies or of gas or utility 
companies, (2) misrepresented that its employees were heating engineers, (3) misrepre- 
sented the condition of competitors’ furnaces, or that the manufacturers of such furnaces 
were out of business or that parts therefor were unobtainable, (4) dismantled furnaces 
without permisssion of the owners, (5) misrepresented the condition of dismantled 
furnaces, (6) required owners of furnaces dismantled to sign a release absolving the manu- 
facturer of liability as a condition precedent to reassembling the furnaces, and (7) refused 
to reassemble, at the request of the owners, furnaces which it had dismantled. 


See Unfair Practices, Vol. 2, § 7111.15; Misrepresentation, Vol. 2, J 7581.31, 7581.88, 
7659.645. 

Federal Trade Commission Act—Jurisdiction—Interstate Commerce.—A Court of 
Appeals adhered to its original ruling (1959 Trape Cases {| 69,384) that the Federal Trade 
Commission had jurisdiction to prohibit false representations and unfair practices in the 
sale of furnaces, noting that its ruling was based upon broader grounds than a few sales 
across state lines. 

See Basic Rules, Vol. 1, § 830.95. 

FTC Procedure—Hearings—Fairness.—A respondent’s contention that it was denied 
a fair hearing because the hearing examiner interrupted its attorneys and witnesses 573 


times was rejected. There were 88 days of hearings, so the examiner interrupted slightly 
more than six times a day. The examiner was patient in view of the circumstances of 


the hearings. 
See FTC Enforcement and Procedure, Vol. 3, § 9621. 
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FTC Procedure—Order to Cease and Desist—Vagueness.—The contention that a 
cease and desist order prohibiting misrepresentations and unfair practices was invalid and 
unenforceable because it was vague, indefinite, and uncertain was rejected. The order 


said no more than that future representations must have a basis in fact. 


There could be 


no doubt of the evils sought to be corrected. 
See FTC Enforcement and Procedure, Vol. 3, { 9661.90. 
For the petitioner: Stuart S, Ball, Chicago, Ill., Robert H. Trenkamp and Edward A. 


McLeod, Cleveland, Ohio. 
For the respondent: Alan B. Hobbes. 


Affirming and enforcing FTC cease and desist order in Dkt. 6203. 


Before Durry, CastLe and Kiey, Circuit Judges. 


[Petition for Review] 


Durry, Circuit Judge [In full text]: This 
is a petition by Holland Furnace Company 
for a review of an order of the Federal 
Trade Commission dated July 7, 1958, 
which directs Holland to cease and desist 
from certain practices in commerce found 
to be unfair and deceptive. 


[Respondent | 


Holland’s main office for manufacturing 
facilities is located in Holland, Michigan. 
It operates in forty-four states and has 475 
branch and sub-branch offices. Holland 
has a field organization of approximately 
5000 employees. Its business is the sale and 
installation of warm air furnaces. Holland 
claims a large part of its business is the 
replacement of warm air heating equipment 
which is no longer serviceable or which has 
become obsolete. 

Salesmen or house-to-house canvassers 
sell Holland’s products, the gross annual 
sales totaling at lease $30 million. All sales 
are to the ultimate purchasers and the users 
of the equipment. Holland does not ship 
furnaces as units to its warehouses, but 
sends out quantities of essential parts. 


[Order] 


After nearly two years of hearings, the 
hearing examiner rendered his initial deci- 
sion. Petitioner appealed therefrom to the 
Commission, and on July 7, 1958, the Com- 
mission handed down its decision and opin- 
ion in which it denied the appeal and 
adopted the examiner’s initial decision and 
proposed order. 

The final order, in substance, directed 
that Holland and its agents, representatives 
and employees cease and desist from (1) 
representing that its employees are inspectors 
or employees of governmental agencies or 
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of gas or utilityscompanies; (2) representing 
contrary to fact that its salesmen are heat- 
ing engineers; (3) representing that furnaces 
manufactured by competitors are defective 
and not repairable and likely to result in 
fires or asphyxiation unless such are the 
facts; (4) tearing down or dismantling any 
furnace without the permission of the owner; 
(5) representing that a furnace which had 
been dismantled cannot be reassembled or 
used without danger of asphyxiation and 
fires etc., when such is not the fact; (6) 
requiring the owner of any furnace which 
has been dismantled by Holland’s employees 
to sign a release absolving Holland of lia- 
bility before reassembling such furnace; (7) 
refusing to immediately reassemble at the 
request of the owner any furnace which has 
been dismantled by Holland’s employees; 
and (8) misrepresenting in any manner the 
condition of any furnace which has been 
dismantled by Holland’s employees. 


[Interstate Commerce] 


One aspect of this case was before us 
previously. After Holland had filed its 
petition for review by this Court on No- 
vember 25, 1958, it filed a motion seeking 
determination of the jurisdictional issues 
raised in its petition for review in advance 
of a hearing on the merits. This Court 
granted that motion. Thereafter, briefs 
were filed and oral argument was held. On 
June 16, 1959, this Court denied petitioner’s 
motion to vacate the order of the Commis- 
sion on jurisdictional grounds. Holland 
Furnace Company uv, Federal Trade Commis- 
sion, 7 Cir, [1959 TrapE Cases § 69,384], 269 
F. 2d 203. We held the Commission did 
have jurisdiction stating (269 F. 2d 209), 
<< We hold as did the Commission 
that the acts, representations and conduct 
of Holland’s employees in selling and dis- 
tributing Holland’s furnaces and _ parts, 
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whether before or after such products had 
been warehoused in the state where sold 
and distributed, were in commerce within 
the meaning of the Federal Trade Commis- 
sion Act. . .’ We also said, at page 
ZO mS Under such facts the temporary 
warehousing of the products in each sepa- 
rate state in Holland’s own warehouses is 
but an incident in its interstate business. 
The work of Holland’s salesmen and serv- 
icemen create and are an essential part of 
Holland’s vast interstate business and there- 
fore is in commerce and subject to the regu- 
lative powers of the Commission,” 


Holland petitioned the Supreme Court 
of the United States for a writ of certiorari 
but this petition was denied (361 U. S. 932). 


On this appeal, Holland is attempting to 
again litigate the question of jurisdiction. 
The excuse offered is that when the case 
was here previously, we did not have before 
us the entire record; that the hearing ex- 
aminer had concluded that sales made from 
Holland branches in one state to customers 
located in an adjoining state were sufficient 
to bring the acts and practices complained 
of, in interstate commerce. Holland argues 
there is evidence of only a few sales across 
state lines, and that the acts and practices 
of Holland’s employees claimed to be de- 
ceptive and unfair, were not connected with 
such interstate sales. 


An examination of our previous opinion, 
and in particular the passages hereinbefore 
quoted, demonstrates our holding that the 
Commission did have jurisdiction was based 
upon broader grounds than the reasons at- 
tributed to the trial examiner. We see no 
need for further discussion on this point. 
We adhere to and follow our previous de- 
termination. We again hold that the Fed- 
eral Trade Commission had jurisdiction to 
enter the order of July 7, 1958. 


[Evidence] 


Holland contends there was no substan- 
tial evidence of record to show that it had 
done any of the things proscribed in the 
Commission’s order. To illustrate, Holland 
says that in only nine of the seventy-one 
transactions referred to, did a Holland 
salesman represent that he was a “heating 
engineer.” 


The hearing examiner referred to the 
testimony of an ex-public relations director 
of Holland who had investigated customer 
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complaints and who testified salesmen had 
represented themselves to be inspectors or 
representatives of governmental agencies, 
and represented themselves to be agents or 
inspectors of gas and other utility com- 
panies. We think the examiner was fully 
justified in stating ‘There are of record a 
number of additional witnesses who testified 
directly that there had been direct repre- 
sentations by Holland’s agents that they 
were governmental and/or public utilities’ 
representatives.” 


We have before us over 5200 pages of the 
printed record devoted largely to the testi- 
mony taken before the hearing examiner. 
It would unduly prolong this opinion to 
refer in any detail to the various witnesses 
whose testimony supports the findings of 
the Commission. However, one specific 
reference to such testimony will be made. 


Former employee David testified about 
his instructions in the sales methods em- 
ployed by Holland. He told about be- 
coming a “heating engineer” shortly after 
he was employed. He worked with another 
employee, Francis, who explained and gave 
him instructions in the various procedures. 
After a furnace was torn down, another 
Holland employee would inspect it and say 
the parts were defective, and that blue 
spots or red spots in the castings would 
likely break through if there was a hot fire 
in the furnace. David told of one case 
where he was sent in to a home to condemn 


‘the furnace, and that he could not find any 


blue spots on the castings; in fact, it looked 
to be in perfect condition, and he told the 
lady in the house that there was nothing 
wrong. When he reported this to Mr. 
Francis, the latter “bawled the daylights 
out of me and said I never would make any 
money unless I condemned that pot. I 
told him—I said I couldn’t find any blue 
spots. He said ‘Well, — — — — pardon 
the English — — — ‘condemn it because 
there weren’t any blue spots. They don’t 
know the difference.’ ” 

We hold that the record before us, con- 
sidered as a whole, contains substantial 
evidence to support the findings that Hol- 
land, in carrying out a systematic sales 
program has: 

(1) Represented that its employees were 
employees or representatives of government 
agencies or of gas or utility companies; 

(2) Represented that its employees were 
heating engineers; 
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(3) Misrepresented the condition of com- 
petitors’ furnaces, or that the manufacturers 
of such furnaces were out of business or 
that parts therefor were unobtainable; 


(4) Dismantled furnaces without permis- 
sion of the owners; 

(5) Misrepresented the condition of dis- 
mantled furnaces; 

(6) Required owners of furnaces dis- 
mantled by Holland to sign a release ab- 
solving Holland of liability as a condition 
precedent to reassembling the furnaces; and 

(7) Refused to reassemble, at the request 
of the owners, furnaces which it had dis- 
mantled. 


[Faw Hearing] 


Holland next contends the Commission 
has failed to accord it a fair hearing. It 
claims the hearing examiner’s rulings and 
conduct were arbitrary, unreasonable, biased 
and prejudicial. One of its big complaints 
seems to be that the examiner interrupted 
Holland’s attorneys and witnesses 573 times. 
There were eighty-eight days of hearings, 
so the charge is that the examiner inter- 
rupted slightly more than six times a day. 
From an examination of the record, we 
think the examiner was patient. It was the 
duty of the examiner to exercise control 
over the hearing, Holland’s counsel tended 
to be prolix and long-winded. To illustrate, 
Rohrer’s direct examination occupies twelve 
pages of the transcript, while the cross ex- 
amination by Holland’s counsel occupies 


seventy-two pages. After she had been on 
the stand two hours and fifteen minutes, 
the examiner did interrupt her testimony. 
It was for the purpose of a short recess. 
Another illustration is the witness Carothers 
whose direct examination occupies seventeen 
pages of the transcript while the cross ex- 
amination by Holland’s counsel occupies 
one hundred thirty-one pages. We think 
Holland had a fair hearing. 


[Validity of Order] 


‘ Holland’s last contention is that the order 
of the Commission is invalid and unenforce- 
able because it is vague, indefinite and un- 
certain, especially as to parts of the third, 
fifth, sixth and seventh numbered proscrip- 
tions of the order. We think there is no 
merit in this complaint. The order says no 
more than that future representations by 
Holland must have a basis in fact. Appro- 
priate here is the statement of this Court 
in Zenith Radio Corporation v. Federal Trade 
Commission [1944-1945 TrapE Cases { 57,252], 
143 F, 2d 29, 31, “The order is not bound 
to chart a course for the petitioner. The 
petitioner can have no doubt of the evils 
complained of and sought to be corrected. 

We conclude the Commission’s order to 
cease and desist was properly issued. The 
prayer of the petitioner that said order be 
vacated and set aside is denied. The peti- 
tioner will be commanded to obey the order. 


Order affirmed. 


[70,133] Samuel A. Cannon, et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. 


16,271. Decided October 12, 1961. 


No. 


Petition for Review of Order of the Federal Trade Commission. 


Federal Trade Commission Act 

\Misrepresentations—Employment Opportunities—Publication—An order prohibiting 
an employment information service from representing that it has knowledge of avail- 
able jobs, that humerous jobs are available on projects listed in its publications, that 
Persons answering its advertising or purchasing its publications may expect to obtain 
employment, or that information as to employment opportunities is furnished free was 
affirmed. A finding that it was “most unlikely” that a person could obtain employment 
by purchasing the publications and making an application for a job was supported by 
substantial evidence. 

See Misrepresentation, Vol. 2, 7591.90, 7605.116. 

For the petitioners: Jackson Brodsky on brief. 


For the respondent: Miles J. Brown, Attorney, FTC, with James MclI. Henderson, 
General Counsel, FTC, on brief; Alan B. Hobbes, Assistant General Counsel, FTC, 
at the time the record was filed, also entered an appearance. 
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Affirming FTC cease and desist order in Dkt. 7339. 


Before MILter, Chief Judge, and DAaNaAHER and BasTIAN, Circuit Judges. 


Per Curtam [Jn full text]: Samuel A. 
Cannon and Geraldine Cannon, doing busi- 
ness as National Employment Information 
Service, petition for review of an order of 
the Federal Trade Commission, issued Janu- 
ary 12, 1961, which ordered them to cease 
and desist from representing “that they 
have knowledge of available jobs . . . or 
that numerous jobs are available on the 
projects listed in [their] publications,” “that 
persons answering [petitioners’] advertising 
or purchasing [their] publications may ex- 
pect to obtain employment,” or “that in- 
formation respecting employment opportu- 
nities is furnished free to persons requesting 
such information.” The Commission found, 


as a basis for its order, that “it is most un- 
likely that a person can obtain employment 
by purchasing [petitioners’] publications and 
making application for a job on any of the 
various projects listed therein.” 


Petitioners contend the record does not 
contain substantial evidence to support the 
charge that they have made such repre- 
sentations, and the Commission’s finding 
that obtaining employment through their 
publications “is most unlikely.” 


We think the record amply justifies the 
Commission’s finding, and that its cease 
and desist order was properly issued. 


Affirmed. 


[ff 70,134] Standardbred Owners Assn., Inc. v. Yonkers Raceway, Inc. 
In the New York Supreme Court, Nassau County. Vol. 146, N. Y. L. J., No. 71, 


p. 15. Dated October 11, 1961. 


Sherman Act and New York Antitrust Law 


Contract as Violative of Antitrust Laws—Arbitration Under Contract—Determination 
of Antitrust Issues.—The legality of a contract, which contained an agreement to arbitrate, 
should be determined by a court rather than by arbitrators. A hearing was ordered 
to determine the validity of the contract under the Sherman Act and New York 
antitrust law, a motion to appoint an arbitrator was held in abeyance pending the 
outcome of that hearing, and a motion to stay arbitration until a declaratory judgment 


action is decided was denied. 


See Private Enforcement and Procedure, Vol. 2, § 9386.34. 


[ Arbitration] 

Gutorta, Justice [Jn full text]: In this 
arbitration proceeding, the petitioner, Stand- 
ardbred Owners Association, Inc., has moved 
for a court order appointing an arbitrator 
on behalf of respondent Yonkers Raceway, 
Inc., by reason of the latter’s refusal to 
appoint one, thus preventing the selection 
of a third arbitrator by the two nominated 
by the parties as per the contract. 


The respondent cross-moves to stay the 
arbitration until a trial and decision can be 
had in an action for declaratory judgment 
which it has instituted, now pending in 
Westchester County. 

The action seeks a determination that 
the contract between the parties dated 
April 16, 1958, which contains the agree- 
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ment to arbitrate, is illegal and void as 
being in violation of the Federal and State 
Antitrust Laws. The contract provides 
for a method of determining the amount of 
purses to be paid to owners and drivers 
of the horses who participate in the race 
meetings at respondent’s track. 


[Antitrust Laws] 


It is said that the association controls 
a commanding number of the available 
horses, by reason of a membership which 
includes 90 per cent of the owners and 
drivers who operate in the metropolitan 
area, and has used its power to stifle compe- 
tition in direct contravention of the Sher- 
man Antitrust Law of the United States 
and the Donnelly Act of New York. 
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[Contention] 


Essentially petitioner’s position is that the 
right to a prompt decision on its claimed 
grievance may not be frustrated by an 
independent action to test the contract— 
that the issue raised by respondent should 
be submitted to the arbitrators; if not, 
that the issue should be determined sum- 
marily by the court in a hearing ordered 
under section 1450 of the Civil Practice 
Act, or finally, that the respondent should 
be relegated to opposing confirmation of 
an award after one has been made, on the 
ground now urged. 


[Determination of Procedure] 


In my view, there are valid objections 
to at least two of these proposals. Section 
1458, subdivision 2, permits only a party 
who has not participated in an arbitration, 
or who has not been served with an appli- 
cation to compel arbitration, to put in 
issue the making of the contract, ie., its 
validity after an award is made. There 
is a serious question whether the instant 
application is not one to compel arbitration 
within the meaning of this section by 
invoking the first step, but even assuming 
that it is not, to adopt petitioner’s view 
would mean that respondent must act at 
its peril in allowing the arbitration to go 
by default, before first testing the contract. 
This is an unreasonable position which 
does not commend itself to the court. 


As to the first point, while it is true 
that arbitrators are sometimes somewhat 
illogically allowed to determine the validity 
of the very contract on which their own 
status depends, this is not so when the 
contract is challenged on the ground of 
illegality in that its performance is vio- 
lative of a statute or of the public policy 
of the state (In re Kramer & Uchitelle, Inc., 
288 N. Y. 467). 


Matter of Exercycle Corporation ([Ma- 
ratta], 9 N. Y. 2d 329), has not impaired 
this principle. The claim of invalidity of 
the contract there was based on a lack 
of mutuality in an employment agreement. 
This involved no statutory violation nor 
did it conflict with any fundamental over- 
riding or superseding public policy. There- 
fore, when the majority of the court said 
at cp. 335: “No statute or public policy, 
as reflected in a legislative act, is here 
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involved to render the employment contract 
unenforceable and, absent one or the other, 
it has long been firmly established that 
arbitrators may disregard the strict and 
traditional rules of law (see Fudicker v. 
Guardian Mut. Life Ins. Co.,-62 N. Y. 293, 
399-400; Sturges Commercial Arbitration 
and Awards [1930], pp. 793-798). In other 
words, since there is no statute or public 
policy which prohibits the performance of 
a promise ‘to employ one ‘until he vol- 
untarily [quits] or dies,’ enforcement of 
performance by the arbitrators in this case 
is not rendered unlawful or legally imper- 
missible,’ they said nothing contrary to 
what they had said before in the Kramer 
case, nor to my conclusion here, that the 
question raised by the Raceway is not for 
the arbitrators to decide. It is a threshold 
question to be decided by a court. 


Adroit Metal Products v. Young’s Windows 
of America, (279 App. Div. 580, 107 N. ¥. S. 
2d 713, also reported at 279 App. Div. 581, 
107 N. Y. S. 2d 1000) held on two separate 
appeals that an action for a declaratory 
judgment did not lie, dismissed the com- 
plaint and refused to stay arbitration. That 
case involved an attack only on certain 
paragraphs of a contract, including the 
arbitration clause, but the contract as a 
whole was not questioned. This would 
seem to put the case outside the scope 
of the above exception and outside the 
limits of the present case. As to the third 
alternative, the petitioner is on stronger 
ground. While this court would be inclined, 
if it were a matter of discretion, to allow 
the issue, as to the legality of the contract, 
to be tried in the pending plenary action, 
because of its manifest involved and com- 
plicated nature, it does not feel that the 
positive language of section 1450 leaves 
this course open. 


[Rulings] 


That section states that “If evidentiary 
facts be set forth raising a substantial issue 
as to the making of the contract * * *, 
the court or the Judge thereof, shall pro- 
ceed immediately to the trial thereof.” 


The phrase “making of the contract” 
would seem to include all aspects of same 
including questions as to its legality. No 
authority has been cited for respondent’s 
position that such issue can be decided 
outside the arbitration proceeding, and it 
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contravenes the established policy, that these 
proceedings move forward with expedition 
and dispatch (In re Feuer Transp., Inc., 
295 N. Y. 87). Therefore, on petitioner’s 
motion a hearing will be ordered to deter- 
mine whether the contract is void and 
unenforceable by reason of its alleged vio- 
lation of the antitrust laws and the motion 
to appoint an arbitrator will be held in 
abeyance pending the outcome of that hearing. 


Therefore, respondent’s motion to stay 
arbitration until the declaratory action is 
decided, is denied. 


While it is perhaps unnecessary to do 
anything about the pending action, since 
the disposition now made forestalls it, in the 
interest of orderly procedure it will be 
stayed pending a final determination in 
this proceeding. 

Settle order on notice. 


[70,135] Hotel Phillips, Inc., d.b.a. Phillips Hotel, Hotel President, Inc., d.b.a. 


President Hotel, Trianon Hotel Co., d.b.a. Muehlebach Hotel and Towers, and Delno 
D. Spainhower, d.b.a. Airline Barber Shop, Kansas City Municipal Airport v. Journeymen 
Barbers, Hairdressers, Cosmetologists and Proprietors International Union of America, 
and Journeymen Barbers, Hairdressers, Cosmetologists and Proprietors International 
Union of America, Local No. 192. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 13212. Filed July 21, 1961. 


Sherman Act 


Sherman Act—Regulation of Interstate Commerce—Barbers’ Prices and Services.— 
An alleged conspiracy to fix the prices of barbers’ services and to limit barber shop 
operating days in a local metropolitan area could not have any appreciable effect on 
interstate commerce. Any restraint upon such commerce was so indirect, remote, and 
inconsequential as to be without effect and wholly foreign to any interest or purpose 
to conspire to restrain interstate commerce. The rendition of services by hotels and 
an airport barber shop to interstate travelers did not bring the claimed conspiracy 
within the Sherman Act. Barber services performed in a local shop, at a time when 
a person is wholly quiescent and totally disassociated from ‘transportation and interstate 
travel, do not have the remotest relation to interstate commerce. Even under the 
Fair Labor Standards Act, which is broader than the Sherman Act, such services are 
not covered, 

See Basic Rules, Vol. 1, { 680. 

Private Suits—Defenses—Participation in Price Fixing.—Plaintiffs, having uniformly 
exacted prices, which they claimed were fixed in violation of the Sherman Act, and 
profited thereby, were in no position to maintain a private Sherman Act suit premised 
on “price fixing.’ The doctrine of “clean hands” need not be raised by the litigants, 
but can be raised by the court on its own motion. 


See Private Enforcement and Procedure, Vol. 2, § 9210.72. 


For the plaintiffs: Spencer, Fane, Britt & Browne, Kansas City, Mo. 


For the defendants: 
City, Mo. 


Popham, Thompson, Popham, Trusty & Conway, Kansas 


Memorandum and Order on 
Motions to Dismiss 
[Antitrust Clam] 

Rice, Circuit Judge (Acting as United 
States District Judge by special re-assignment) 
[In full text]: In this private Sherman 
Act case (15 U. S. C. A. 1-15) three (3) 
local Kansas City, Missouri, hotels and the 
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individual lessee-operator of the barber shop 
at the Kansas City, Missouri, Municipal 
Airport seek treble damages and injunctive 
relief against the Journeymen Barbers, Hair- 
dressers, Cosmetologists and Proprietors 
International Union of America and Kansas 
City, Missouri Local No. 192 of said In- 
ternational Union, for alleged conspiratorial 
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conduct and activities charged to be in 
violation of Section 1 of the Act. (15 
U.S. C. A. 1.) Though not named as par- 
ties herein, plaintiffs claim that Kansas City 
Local 185 of J. B. H. H. & P. International 
Union; Associated Master Barbers, a na- 
tional voluntary association of employer 
barbers; and Kansas City Chapter of As- 
sociated Master Barbers, an unincorporated 
association, some members of which are 
themselves barbers, are co-conspirators to 
the conduct and activities indicted by plain- 
tiffs. 

The gist of the instant claim is that, by 
agreement and conspiracy between the de- 
fendant Unions and the Master Barbers 
Associations, all barber shops in the Greater 
Kansas City Metropolitan Area which em- 
ploy members of Local 192 and Local 185, 
supra, charge a uniform price for haircuts, 
fixed as to the amount and date; that all 
barber shops in the area are restricted 
to a 5-day work week, either Tuesday 
through Saturday or Monday through Fri- 
day, so that no shop employing members 
of such Local Unions is allowed to operate 
or remain open for more than five (5) days 
of any one week. Such conduct and policy 
is alleged to be in violation of Section 1 
of the Sherman Act, supra, because defend- 
ants and their co-conspirators for the past 
four (4) years have thereby: 


(1) Fixed the minimum price for which 
haircuts and other services of the barber- 
ing industry may be sold in the Metro- 
politan Kansas City Area; 

(2) Refused to allow members of their 
organization to sell services of, or to 
be employed in, the barbering industry 
in any barber shop which remains open 
for more than five (5) days a week; 


(3) Arbitrarily decided which barber 
shops may remain open for business in 
the Metropolitan Kansas City Area on 
Monday through Friday and which shops 
may remain open for business Tuesday 
through Saturday, and have conspired 
and agreed with each other to prevent 
plaintiffs from opening their barber shops 
for business during six (6) days of each 
week when the public has need for such 
service; 

(4) Conspired and agreed with each 
other to require plaintiffs to shut their 
barber shops on Mondays; 

(5) Insisted that all collective bargain- 
ing agreements entered into between Lo- 
cal 192 and Local 185, and members of 
Associated and Kansas City Associated 
Master Barbers and plaintiffs * * * con- 
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tain provisions prohibiting the sale of 
service of the barbering industry at prices 
below those “fixed” and prohibiting dates 
of operation other than as prescribed 
above; 
and 

(6) They have intimidated the indi- 
vidual owner of Airline Barber Shop with 
the threat of using political power of 
Local 192 to cause the City of Kansas 
City, Missouri, not to renew his lease 
in order to secure that plaintiff’s compli- 
ance with the above demands; and have 
used officials, representatives and mem- 
bers) of. Local, 192eands local oomaas 
enforcing agents of the conspiracy” charged. 


[Damage] 


The injury and damage resulting from 
such alleged conspiratorial activities and 
eonduct is alleged to be that the (shear- 
shave) consuming public has been denied 
the benefits of competitively established 
prices, and in some shops the consuming 
public has been prevented from purchasing 
barbering service at any time during Satur- 
days; and in others, including plaintiffs, 
have been denied the right to competitively 
establishing their own prices for the sale 
of services in their own barber shops and 
they have been denied the right to operate 
their barber shops during Mondays. As 
a consequence, plaintiffs claim lost profits 
on sales of barbering industry to interstate 
travelers and others . . . lost profits from 
prospective guests who would have patron- 
ized their hotels except for their inability to 
provide said guests with services of the 
barbering industry during hours and on 
the days prohibited by defendants’ con- 
spiracy. 

[Interstate Commerce} 


The interstate character of the commerce 
affected by the conspiracy charged is al- 
leged in the complaint thus: 


“10. The City of, Kansas City,. Mis- 
souri is located upon the border of the 
States of Kansas and Missouri and in 
the heart of the Kansas City Metropolitan 
Area. It is surrounded by a metropolitan 
population which extends into Jackson, 
Clay and Platte Counties in Missouri and 
Wyandotte and Johnson Counties in Kan- 
sas (hereinafter referred to as “Kansas 
City Metropolitan Area”). A substantial 
number of this population works in one 
state and lives in the other, or works 
in one state and shops in the other, or 
lives in one state and shops in the other. 
Barber services are purchased largely 
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in the place where the customer works, 
lives or shops, but customer habits vary 
as among which of these places barber 
services will be purchased and a sub- 
stantial number of barber customers in 
the Kansas City Metropolitan Area are 
in interstate transit from their homes to 
their employment or to their shopping 
centers while purchasing said services. 


“11. The greatest volume of the guests 
of the hotels are people from outside the 
State of Missouri and a substantial num- 
ber of said guests are interstate travelers 
who are traveling to points beyond Kan- 
sas City, Missouri, and use the barber 
shops of their hotels while in transit to 
points beyond said City. 


“12. The hotels compete with each 
other and with other hotels in other cities 
throughout the United States for the 
location of national and regional conven- 
tions and meetings of employee, business, 
religious, educational, political and other 
groups at their respective hotels and in 
Kansas City, Missouri. The ability of the 
hotels to effectively compete in this area 
is largely dependent upon the services 
and facilities which they have to offer 
to their guests. 

“13. Plaintiff Airline Barber Shop sells 
barbering services to in transit airline 
travelers during layovers and other delays 
in their journeys and to others. The ma- 
jority of sales of plaintiff Airline Barber 
Shop is to interstate travelers. 

“14. The offenses * * * complained 
of were committed and/or threatened to 
be committed by defendants, their co- 
conspirators and others as part of an 
interstate conspiracy to restrain competi- 
tion in the sale of barbering services 
throughout the Kansas City Metropolitan 
Area and elsewhere within the States of 
Missouri and Kansas.” 


[Motions] 

Defendant International Union has filed 
motion to quash service of summons made 
on it, on the grounds that Robert H. Lake, 
Jr., Secretary-Treasurer for the allegedly 
autonomous Local 192, is not an “agent 
authorized by appointment or by law to 
receive service of process” as provided in 
Rule 4(d)(3), F. R. C. P. Alternatively 
thereto, the International Union prays that 
plaintiffs’ complaint be dismissed because 
the same “fails to state a claim against 
defendants upon which relief can be granted; 
because this Court lacks jurisdiction over 
the subject matter of plaintiffs’ complaint; 
and lack of jurisdiction because there is 
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no diversity of citizenship” between the 
parties. Local Union No. 192 has also 
filed a separate motion to dismiss this 
complaint on the same grounds. Because 
it is so patently revealed from the allega- 
tions of the complaint that jurisdiction of 
this Court over the subject matter of the 
instant action can only be legally premised, 
if premised at all, in Sections 4 and 16 of 
the Clayton Act (15 U. S. C. A. 15 & 26) 
and that the facts alleged do not establish 
any antitrust violation falling within the 
ambit of Section 1 of the Sherman Act (15 
U.S. C. A.) as judicially construed by con- 
trolling authority, we pretermit any ruling 
as to International’s motion to quash. In- 
stead, we proceed to rule the separate 
motions to dismiss, and pass over consid- 
eration of the question of Lake’s agency 
for International, and the claim of au- 
tonomy of the Local Union of which he 
is Treasurer, as raised in respect to the 
motion to quash. 

In so doing, we are mindful that in ruling 
the motions to dismiss, consideration is to 
be given to all facts well pleaded in the 
complaint tending to establish the antitrust 
violation here charged, and the commerce 
affected thereby, and that factual allegations 
respecting the same are to be accepted as 
being true. However, conclusions deduced 
from the facts pleaded as to the terminal 
effect of the violation charged, and the 
impact thereof in restraint of trade or com- 
merce among the several states, is a matter 
to be sounded out by this Court in determining 
whether a valid claim of Sherman Act vio- 
lation is shown to legally exist as claimed 
by plaintiffs. 


[Impact of Alleged Conspiracy] 


In pondering that matter, it can be cate- 
gorically stated, without citation of control- 
ling authorities, that the applicabie statute 
supra does not apply where the conspiracy 
charged and the trade or commerce af- 
fected thereby is purely intrastate. Neither 
does it apply where the trade or commerce 
affected is interstate, unless the effect thereon 
is direct; not merely indirect, remote and 
inconsequential; or the claim pleaded is 
factually unsubstantial. In such event, ju- 
risdiction is wanting, absent diversity of 
citizenship which concededly does not here 
exist. United States v. Patten, 226 U. S. 525, 
542: Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES J 56,039], 310 U. S. 469 (1939); 

5 Co. v. Morrin [1932-1939 
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TraAvE Cases { 55,029], 289 U. S. 103 (1932). 
For it is the stream of commerce flowing 
across the states and between them that 
is regulated by the Sherman Act. To pre- 
vent direct interference with, or disturbance 
of, that flow alone is the purpose of the 
Act and it does not undertake to regulate 
articles or persons which have not entered 
that stream, or, having entered it, have 
passed out of it. (cf.) United States v. Yel- 
low Cab Company [1946-1947 TRrapE CASES 
957,576)2032-Ul, 218! 


By memorandum brief, plaintiffs in the 
case at bar undertake to demonstrate impact 
of the conspiracy here charged on inter- 
state commerce, by asserting: 


“By closing downtown barber shops on 
Monday, defendants are inconveniencing 
interstate travelers at the airport and at 
the downtown hotels, and diverting bar- 
bering services im Missouri to the state 
of the travelers’ next destination. Even 
if the interstate trade affected is small, 
compared with the effect on local trade, 
the interstate aspects of this monopolistic 
practice are concentrated on these plain- 
tiffs; and it will be proved that the inter- 
state trade diverted from them by the 
conspiracy is very substantial.’ 


Further, that: 


“Plaintiffs are serving a specialized seg- 
ment of the metropolitan economy, the 
interstate traveler. * * * Defendants’ 
conspiracy is directed against and primar- 
ily affects plaintiffs’ customers and guests 
who have or will travel in interstate 
commerce before, or after, using plain- 
tiffs’ local hotel facilities.” 


Plaintiffs premise this latter assertion in 
the proposition: 

“That the operation of a barber shop is 
an essential, integral and vital part of the 
operation of a major hotel in. a major 
metropolitan city. Without a full line of 
service such as barbering facilities a hotel 
of this type is not able to compete in 
this highly competitive industry. By de- 
priving the hotels of their barber shop 
facilities, defendants have directly affected 
their interstate business.” 


Such assertions, together with allegations 
of the complaint supra are mere conclusions, 
yet most convincing that all that is here 
involved are activities which are wholly 
intrastate in character and any restraint 
upon interstate commerce, if any, which 
plaintiffs assert, is so indirect, remote and 
inconsequential as to be without effect 
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and wholly foreign to any interest or pur- 
pose to conspire to restrain interstate com- 
merce. Thus, a decision here simmers down 
to the narrow question as to whether the 
price-fixing agreement for barber service 
of which plaintiffs complain, has or could 
have any appreciable effect upon the flow 
of persons moving in interstate commerce; 
and, whether the closing of local barber 
shops in the Metropolitan Area of Kansas 
City, on any given day of the week, by a 
conspiracy between Journeymen and Mas- 


‘ ter Barbers carries the antitrust violation 


here charged, within the ambit of Section 1, 
supra. Speculation and conjecture as to how 
such indicted agreements could reasonably 
affect interstate commerce, directly or sub- 
stantially, is not enough, absent a factual 
premise therefor. 


Concededly, there are cases which hold 
that restraints on local commerce are illegal 
if their result has a substantial and adverse 
effect on interstate commerce. United States 
v. Employing Plasterers Association [1954 
TRADE CASES { 67,692], 347 U. S. 186; Allen 
Bradley Co. v. Local Union No. 3 [1944-1945 
TRADE CASES {| 57,386], 325 U. S. 797; United 
States v. Women’s Sportswear Manufacturers 
Association [1948-1949 TRADE Cases { 62,390], 
336 U. S. 460. But all cases so relied upon 
by plaintiffs falling within that category 
relate to commercial transactions and the 
marketing of goods which customarily and 
regularly move in interstate commerce. No 
case is cited, and personal research has 
produced none, which involves a combina- 
tion to fix prices and limit days for per- 
formance of personal services which are 
performed in local establishment operations, 
and are of such a personal character to 
persons not presently using any means 
directly or indirectly touching transporta- 
tion or the flow of goods in interstate 
commerce. Neither the facts in this case 
nor any other authority known, supports 
the theory here advanced, namely, that 
local activities are illegal under the Sherman 
Act because they concern persons who have 
previously moved in interstate commerce 
or who, after receiving a local personal 
service, may thereafter move in inter- 
state commerce. 


The difference between the instant situ- 
ation and those involved in cases on which 
plaintiffs rely, is best illustrated by United 
States v. Yellow Cab Company, supra, where 
interstate commerce toward which the con- 
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spiracy there charged, arose out of these 
facts (1 c. 230): 


“Many persons * * * embark upon in- 
terstate journeys from their homes, offices 
and hotels in Chicago by using taxicabs 
to transport themselves and their luggage 
to railroad stations in Chicago. Con- 
versely, in making journeys from other 
states to homes, offices and hotels in 
Chicago, many persons are said to com- 
plete such trips by using taxicabs to 
transport themselves and their luggage 
from railroad stations in Chicago to said 
homes, offices and hotels. Such transpor- 
tation is intermingled with the admittedly 
local operations of the Chicago taxicabs.” 


In the Yellow Cab case, the Supreme Court 
held, “that such transportation is too un- 
related to interstate commerce to constitute 
a part thereof within the meaning of the 
Sherman Act” (1. c. 230) notwithstanding 
the fact that the passengers transported 
might be considered as having started as 
interstate travelers when they boarded a 
taxicab to go to the railroad station and 
their interstate journey ended when they 
alighted from a conveyance near their 
home after interstate travel. If the taxicab 
transportation considered in the Yellow Cab 
case, supra, was “too unrelated to interstate 
commerce to constitute a part thereof 
within the meaning of the Sherman Act,” 
absent any contractual or other arrange- 
ment with interstate carriers, it is not 
logically sound to strive and reason that 
barber service performed in a local barber 
shop, at a time when a person is wholly 
and totally disassociated from transporta- 
tion and interstate travel, has even the 
remotest relation to interstate commerce. 


[“Clean Hands’ | 


The price-fixing charge here made by 
plaintiffs is not a situation as to which the 
plaintiffs can premise any Sherman Act 
violation, as here attempted. Assuming such 
price-fixing to be illegal per se, the patrons 
of plaintiffs’ shops are the persons who 
are affected and have been damaged there- 
by. The only inference to be gleaned from 
the instant complaint is that on the days 
plaintiffs’ barber shops have been open for 
business during the past four (4) years, the 
prices charged to customers for haircuts 
and other services performed therein “have 
been uniform as to amount and dates * * * 
throughout the Kansas City Metropolitan 
Area.” (Compl., par. 15.) Plaintiffs having 
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uniformly exacted such price-fixed charge 
and profited thereby, are in no position 
to maintain a private Sherman Act case 
premised in “price-fixing”. The doctrine of 
“clean hands” and particeps criminis need 
not be raised by litigants, but can be 
raised by the Court of its own motion. 
Maltz v. Sax (7 Cir.) [1940-1943 Trape 
Cases { 56,259], 134 F (2d) 2. 


[Plaintiff's Damage] 


In a private Sherman Act case a plaintiff’s 
damages must be different than that suffered 
by the general public, i. e. it must be special 
to plaintiff. United States v. Cooper Corp. 
[1940-1943 Trape Cases § 56,111], 312 U. S. 
600 (1940). (cf.) Nalle v. Oyster, 230 U. S. 
165; Maltz v. Sax, supra. If the pleadings 
in a private Sherman Act case do not con- 
tain allegations of acts from which it may 
be inferred that a legal right of plaintiff 
has been involved and he has been person- 
ally damaged thereby, it is unnecessary to 
consider other conduct, however much it 
may contravene some other provision of the 
law. 

[Other Federal Laws] 


Plaintiffs’ contention that they “are serv- 
ing a specialized segment of the metropoli- 
tan economy, the interstate traveler,” and 
that their “activities are primarily inter- 
state,’ therefore the closing of downtown 
barber shops on Monday has a direct effect 
upon, and interruption of, interstate travel, 
is sO specious as to warrant no serious con- 
sideration. The sweep of the Fair Labor 
Standards Act respecting activities in inter- 
state commerce is much broader than that 
of Section 1 of the Sherman Act, 29 
U. S- C. A) §152(7)-§ 160. “Hotels” are 
specifically exempt from both the minimum 
wage and overtime provisions of the 
F. L. S. A., as amended, (cf.) Publ. Law 
87-30, Sec. 9, 87th Cong., May 5, 1961; and 
Report 145, U. S. Senate, 87th Cong., Ist 
Sess.), and classified as retail and service 
establishments; as are “Barber Shops” by 
interpretative bulletin. (29 C. F. R., Part 
779.9.) We may take judicial notice of such 
matter, and by taking cognizance of the 
nature of interstate commerce falling within 
the ambit of Section 1 of the Sherman Act, 
may @ priori determine that each of the 
plaintiff’s businesses are local retail estab- 
lishments not directly engaged in interstate 
commerce. When a traveler stops at a hotel 
or barber shop at an interstate terminal to 
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get his hair cut or a shave, he lapses from 
interstate commerce as measured by Sher- 
man Act standards. The services so ren- 
dered to such traveler are as local to him 
as is the hotel or barber shop in which 
they are performed. What service he re- 
ceives during any such _ self-determined 
stop in his journey, he leaves behind, and 
the service rendered to him does not in 
any fashion propel him on his journey, such 
as the services of a “red-cap” might do, 
as considered in Williams v. Jacksonville 


Terminal Company, 315 U. S. 386 (1942). 


[Dismissal] 


Assuming a conspiracy as charged by 
plaintiffs to exist, interstate commerce 
within the purview of the Sherman Act is 
not shown to be directly or indirectly af- 
fected thereby. Hence, in the factual situ- 
ation of the instant case, no right of action 
under Section 1 of the Sherman Act is es- 


tablished. (cf.) Adams Dairy Company v. 
St. Louis Dairy Company (8 Cir.) [1958 
TRADE CASES { 69,158], 260 F. (2d) 46. That 
being so, this Court has no jurisdiction of 
the subject matter thereof, and the motions 
to dismiss should be sustained. 


In so ruling, no expression as to “(t)he 
wisdom or wunwisdom, the rightness or 
wrongness, the selfishness or unselfishness 
of the end of which the particular union ac- 
tivities are the means” (United States v. 


_ Hutcheson [1940-1943 Trape Cases { 56,091], 


312 U. S. 219, 222) is intended. All that 
is encompassed in the instant ruling is that 
jurisdiction cannot be here premised in 
Section 1 of the Sherman Act supra, by any 
judicial consideration of the factual situa- 
tion here presented. 

The separate motions of the defendants 


to dismiss this action are by the Court sus- 
tained. It is so ordered. 


[7 70,136] Robert P. Kidd v. Esso Standard Oil Co. 


In the United States Court of Appeals for the Sixth Circuit. 


October 19, 1961. 


No. 14439. Decided 


Appeal from the United States District Court for the Eastern District of Tennessee. 


‘Clayton and Robinson-Patman Acts 


Private Suits—Proving Damages—Jury Instructions—Actual Damage—Amount of 
Price Difference as Damage.—Where there was no indication in the record that an oil 
producer’s price discrimination in favor of plaintiff's competitors had resulted in price 
changes by the competitors or that the plaintiff had lost any customers or profits in the 
operation of his filling station, the court properly instructed the jury that the plaintiff 
must prove actual damages, the amount of which must be determined with reasonable 
certainty, and that no speculative, remote or uncertain damages should be allowed (the 
jury found “no damages”). The contention that the damages should be computed auto- 
matically as the amount of the price differential was rejected. 


See Private Enforcement and Procedure, Vol. 2, { 9302.03, 9302.06. 


For the plaintiff-appellant: J. C. Gamble and A. B, Goddard, Goddard & Gamble 
Maryville, Tennessee, also on brief. 


For the defendant-appellee: Lucius E. Burch, Jr., Memphis, Tennessee: Lucius E 
Burch, Jr., and Robert S. Young, Jr., on brief; Robert B. Jennings, New Verk N Ys 
Burch, Porter, Johnson & Brown, Memphis, Tennessee; Baker, Young, Uouny & Bator 
Knoxville, Tenn, 


Before Martin, MAcRuper and Cecit, Circuit Judges. 


Per Curiam by Martin, C. J. [In full 


Robinson-Patman Antidiscrimination A 
text]: This action was brought by a filling a 


Title 15, U. S. C., Sections 13 and 15. 


station operator, Robert P. Kidd, against 
the Esso Standard Oil Company, asking 
treble damages for alleged violation of the 
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The case was tried to a jury on four 
special issues. In reply to these special 
issues, the jury answered that the plain- 
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tiff was in competition with others who 
received from the defendant the price 
differential upon which the complaint was 
based. The jury answered, further, that 
the price differential was not imposed in 
good faith by the defendant to meet compe- 
tition in compliance with Section 13(b) 
of Title 15, U. S.C. But the jury found 
that the plaintiff had sustained no damages 
as the direct and proximate result of the 
violation by defendant of Section 13(b). 
The jury did not answer the fourth ques- 
tion propounded, as to the amount of 
damages, for the obvious reason that it 
had returned a verdict of “no damages” 
on the third issue. 


The complaint averred that, during the 
period of the alleged violation, the defend- 
ant had given plaintiff’s competitors (Farr 
and Phillips) a sales price of six-tenths 
of a cent per gallon lower than that at 
which it had sold its products to the 
plaintiff. Plaintiff-appellant urges that his 
damages should be at least the price dif- 
ferential between the charges made to 
him and those made to his named competi- 
tors. The record fails to show that those 
competitors, who were operating in a nearby 
but different area, lowered the price at which 


they sold to the public, at all; nor is there 
proof in the record to show or tend to 
show that, during the period involved, the 
plaintiff-appellant lost any customers, or 
that he lost any profits from the operation 
of his filling station. 

The language of Section 15 of Title 15, 
United States Code [the Clayton Act which 
preceded the Robinson-Patman Act] is 
that, for injury to the business of any per- 
son from violation of the anti-trust laws, 
the injured person “shall recover three 
fold the damages by him sustained, and the 
cost of the suit, including a reasonable 
attorney’s fee.” 


In this case, the United States District 
Judge charged, inter alia, that the plain- 
tiff’s right to recover is limited to actual 
damages, the amount of which must be 
determined with reasonable certainty from 
the evidence; and that no speculative, re- 
mote, or uncertain damages should be allowed. 


We consider the charge of the court 
to have been clear and elucidating, and 
a correct statement of legal principles perti- 
nent to the case. 


The judgment of the District Court is 
afhrmed. 


[f 70,137] General Outdoor Advertising Co., Inc. v. Bertin C. Gamble, Gamble- 
Skogmo, Inc., Robert O. Naegele, Naegele Advertising Companies, Inc., Founders, Inc., 


Filbert Corp. 


In the United States District Court for tthe District of Minnesota, Fourth Division. 
Civil Action No. 4-61 Civ. 120, Dated June 2, 1961. 


Sherman and Clayton Acts 


Conspiracy in Stock Acquisition—Effect of Contract for Management of Subsidiary 
in Same Business by Competitor—Preliminary Injunction.—The facts that an acquiring 
company had a subsidiary, managed by a major competitor of and engaged in the same 
business as, the acquired company, and that statements had been made by officers of the 
competitor that the acquisition would result either in elimination of or merger with the 
acquired company, did not establish a conspiracy sufficient to require a preliminary injunc- 
tion against acquisition of the stock. However, a preliminary injunction was issued pro- 
hibiting arrangements, sales or agreements between the acquired company and the competitor 
which would give the competitor any interest in the stock or assets of the acquired company. 


See Acquiring Competitors—Suppliers—Customers, Vol. 1. 4360, 4410.57. 


Acquisitions—Acquired Company Restricted as to Stock Purchases—Acquiring Com- 
pany with Protected Subsidiary—An acquiring company was permitted to proceed with 
its proposed acquisition of another company’s stock but, after a finding that the acquired 
company had been prohibited under an earlier consent decree from acquiring additional 
stock in named corporations, one of which was a subsidiary of the present acquiring com- 
pany, a preliminary injunction was issued requiring the company to dispose of its 
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stock in the subsidiary within 120 days and prohibiting it from exercising any voting 
rights in the acquired company while the subsidiary’s stock was held. 


See Acquiring Competitors—Customers—Suppliers, Vol. 1, 4325.75, 4370.80. 


Acquisitions—Relevant Market—Line of Commerce—Section of the Country—Out- 
door Advertising.—The standard outdoor advertising business in each of three metro- 
politan areas was a “line of commerce” within the meaning of Sec. 7 of the Clayton Act 
where there were only two firms of any importance engaged in this business in these 
areas. Also, each of the three metropolitan areas, Minneapolis-St. Paul, St. Louis and 


Louisville, constituted a “section of the country” within the meaning of Sec. A 
See Acquiring Competitors, Vol. 1, $4315.06, 4315.42. 


For the plaintiff: Faegre & Benson, Loring M. Staples, Wright W. Brooks, and 
Richard K. Decker, Minneapolis, Minn., Lord, Bissell & Brook, Chicago, II. 


For the defendants: Edward J. Callahan and Edward J. Callahan, Jr., W. P. Berghuis, 
Minneapolis, Minn., Thomas A, Reynolds and Edward L. Foote, Chicago, III. 


NorppyE, Judge [Jn full text]: The above- 
entitled case came duly on for hearing ‘be- 
fore the undersigned, one of the judges of 
the above-named Court, on May 26, 1961, 
at 2:00 o’clock P. M. on plaintifi’s motion 
for a preliminary injunction. Messrs. Loring 
M. Staples, Minneapolis, Minnesota, and 
Richard K. Decker, Chicago, Illinois, ap- 
peared on behalf of the plaintiff; Messrs. 
Edward J. Callahan, Edward J. Callahan, 
Jr. and W. P. Berghuis, Minneapolis, Minne- 
sota, and Thomas A. Reynolds and Edward 
L. Foote, Chicago, Illinois, appeared on be- 
half of defendants Bertin C. Gamble, Gamble- 
Skogmo, Inc., Founders, Incorporated, and 
Filbert Corporation; David C. Donnelly, St. 
Paul, Minnesota, appeared on behalf of de- 
fendants Robert O. Naegele and Naegele 
Advertising Companies, Inc. The matter 
was submitted on the verified complaint, the 
verified answer of defendant Gamble-Skogmo, 
Inc., numerous affidavits filed on behalf of 
plaintiff, and affidavits of Robert O. Naegele, 
Bertin C, Gamble and Herbert L. Stern, 
filed on behalf of defendants. 


The Court, after reading the said com- 
plaint, answer and affidavits and hearing 
arguments of counsel, and being fully ad- 
vised in the premises, finds as follows: 


Findings of Fact 


1, This action arises under the antitrust 
laws of the United States and more particu- 
larly under Sections 4, 7 and 16 of the Clay- 
ton Act, as amended, 15 U. S. C. A., Sections 
15, 18 and 26, Sections 1 and 2 of the Sher- 
man Act, as amended, 15 U. S. C. A., Sec- 
tions 1 and 2. 


2. Plaintiff, General Outdoor Advertising 
Co., Inc., (hereinafter referred to as “Gen- 
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eral Outdoor”), is a corporation organized 
and existing under the laws of the State of 
New Jersey, with principal offices in Chicago, 
Illinois. 


3. Defendant Bertin C. Gamble (herein- 
after referred to as “Gamble’’), is a citizen 
and resident of the State of Minnesota, and 
President and Chairman of the Boards of 
Directors of defendants Gamble-Skogmo, 
Inc., Founders, Incorporated, and Filbert 
Corporation. Defendants Gamble-Skogmo, 
Inc. and Founders, Incorporated, are cor- 
porations organized and existing under the 
laws of the State of Delaware with principal 
offices in Minneapolis, Minnesota. Defend- 
ant Filbert Corporation is a corporation or- 
ganized and existing under the laws of the 
State of Minnesota, with its principal office 
in Minneapolis, Minnesota. Defendant Robert 
O. Naegele (hereinafter referred to as 
“Naegele’), is a citizen and resident of the 
State of Minnesota and President and Chair- 
man of the Board of Directors and the 
principal and controlling stockholder of De- 
fendant Naegele Advertising Companies, Inc. 
(hereinafter referred as to “Naegele Adver- 
tising”’), Defendant Naegele Advertising is 
a corporation organized and existing under 
the laws of the State of Minnesota, with 
offices in Minneapolis, Minnesota. 


4. Defendant Naegele Advertising owng 
all of the outstanding shares of the stock 
of Naegele Outdoor Advertising Company 
of Minnesota, Inc., Naegele Outdoor Adver- 
tising Company of Missouri, Inc., and Naegele 
Outdoor Advertising Company of Kentucky, 
Inc, and Naegele is an officer and director 
of said subsidiaries. Gamble-Skogmo, Inc. 
owns approximately 96% of the outstanding 
stock of Walker & Company, a Michigan 
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corporation, operating in the State of Michi- 
gan. Naegele is a director of Walker & 
Company and Walker & Company has en- 
tered into a management agreement, termi- 
nable at will, whereby Naegele manages the 
business of Walker & Company. 


5. General Outdoor, Naegele Advertising 
and its subsidiaries, and Walker & Com- 
pany are engaged in the standard outdoor 
advertising business, maintaining 24-sheet 
poster display service and painted display 
service in numerous United States markets, 
Walker & Company’s services being confined 
to the State of Michigan. 


6. General Outdoor, Naegele Advertising 
and its subsidiaries, and Walker & Com- 
pany, are competitors in soliciting and ob- 
taining contracts for the standard outdoor 
advertising business of national and regional 
advertisers, and General Outdoor and Naegele 
Advertising and its subsidiaries are direct 
local competitors in the standard outdoor 
advertising business in the metropolitan 
areas of Minneapolis-St. Paul, St. Louis and 
Louisville, and as such are engaged in a 
‘line of commerce” within the meaning of 
Section 7 of the Clayton Act. In said three 
metropolitan areas, Naegele Advertising and 
its subsidiaries and General Outdoor con- 
stitute the only available standard outdoor 
advertising services of importance in said 
sections of the country. 


7. The United States District Court for 
the Northern District of Illinois, Eastern 
Division, in an action in which the United 
States of America was plaintiff and General 
Outdoor was defendant, entered a consent 
decree on October 21, 1955 [1955 TRADE 
CASES J 68,169], amended October 23, 1957 
and April 1, 1958, wherein General Outdoor 
is enjoined and restrained from purchasing, 
directly or indirectly, any additional stock 
of Walker & Company. 


8. On April 28, 1961, through Allen & 
Co., an investment banking company with 
offices in New York City, Gamble-Skogmo, 
Inc. publicly offered to purchase 470,000 
shares of the total of 1,199,000 outstanding 
shares of General Outdoor for $40 per share, 
provided that by 5:00 P. M. on May 24, 
1961, at least 470,000 of said shares should 
have been deposited with Bankers Trust 
Company, New York, N. Y. Such offer 
was thereafter extended to June 8, 1961, as 
permitted by the terms of the original offer. 
No further extensions are permissible under 
said arrangement and said offer to purchase, 
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unless consummated on June 8, will expire by 
its own terms, 


9. General Outdoor contends, and defend- 
ants deny, that there are agreements, ar- 
rangements, understandings, commitments 
or plans by and between Gamble and Gamble- 
Skogmo, Inc, and Naegele and Naegele Ad- 
vertising, whereby said purchase of stock 
and the interest and control in General Out- 
door resulting therefrom will be utilized for 
the purpose of (a) effecting a consolidation 
of the operation of General Outdoor and 
Naegele Advertising in three areas in which 
there is direct local competition between 
them, namely, Minneapolis-St. Paul, St. Louis 
and Louisville; (b) causing General Out- 
door’s operations in other areas in which 
direct intra-area competition exists to be 
sold to or merged with its major competitor 
in each of said areas; and (c) combining the 
outdoor advertising operations of General 
Outdoor, Naegele Advertising and Gamble- 
Skogmo, Inc. Naegele and his representa- 
tives have publicly stated on numerous 
occasions that the acquisition of General 
Outdoor’s stock by Gamble-Skogmo, Inc. 
would put Naegele in control of General 
Outdoor and that such acquisition of stock 
would bring about a merger of General Out- 
door and Naegele Advertising or the sale of 
General Outdoor’s display services in Minne- 
apolis-St. Paul, St. Louis and Louisville to 
Naegele Advertising, but the evidence is 
insufficient to establish the existence of a 
conspiracy so as to justify the issuance of 
an order restraining Gamble-Skogmo from 
acquiring General Outdoor’s stock if it 
wishes to do so. 


‘Conclusions of Law 


1. This Court has jurisdiction to enter- 
tain the complaint herein and the pending 
motion for a preliminary injunction. 


2. General Outdoor, Naegele Advertising 
and its subsidiaries, and Walker & Company 
are competitors in soliciting and obtaining 
contracts for the standard outdoor advertis- 
ing business of national and regional adver- 
tisers, and General Outdoor and Naegele 
Advertising and its subsidiaries are direct 
local competitors in the standard outdoor 
advertising business in the metropolitan areas 
of Minneapolis-St. Paul, St. Louis and Louis- 
ville and as such are engaged in a “line of 
commerce” within the meaning of Section 7 
of the Clayton Act. A metropolitan area, 
and in particular, Minneapolis-St. Paul, St. 
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Louis and Louisville, constitutes a “section 
of the country” within the meaning of Sec- 
tion 7 of the Clayton Act as applied to the 
standard outdoor advertising business. 

3. A consolidation, by acquisition, of the 
standard outdoor advertising operations in a 
metropolitan area of the only companies of 
significance in said area would substantially 
lessen competition and tend to create a 
monopoly in violation of Section 7 of the 
Clayton Act. 

4. Control of General Outdoor, whether 
directly or indirectly, by Naegele or Naegele 
Advertising, or any of the subsidiaries of 
Naegele Advertising, or the acquisition of 
any part of the stock or other share capital 
of General Outdoor by Naegele or Naegele 
Advertising, whether direct or indirect, ‘or 
the acquisition, directly or indirectly, of any 
part of the assets of General Outdoor, in the 
areas of Minneapolis-St, Paul, St. Louis or 
Louisville, would substantially lessen com- 
petition and tend to create a monopoly in 
violation of Section 7 of the Clayton Act. 


Order 


It is hereby ordered, adjudged and decreed: 

1. Until further order of the Court, de- 
fendants Gamble, Founders, Incorporated, 
Filbert Corporation, and Gamble-Skogmo, 
Inc, and their respective subsidiaries and 
also their respective officers, directors, em- 
ployees, agents, representatives and succes- 
sors and all other persons acting in concert 
and participation with them, or any of them, 
be and they hereby are, jointly and sever- 
ally, enjoined and restrained from exercising 
any voting rights, directly or indirectly, with 
respect to any shares of stock of plaintiff 
General Outdoor, now owned or controlled 
or hereafter acquired or controlled by them, 
or any of them, so long as they, or any of 
them, have any voting rights, direct or in- 
direct, in any shares of stock of Walker & 


Company, or any control, direct or indirect, 
of the management of Walker & Company. 


2. Until further order of the Court, defend- 
ants Gamble, Gamble-Skogmo, Inc., Founders, 
Incorporated, Filbert Corporation, Naegele, 
Naegele Advertising and their respective 
subsidiaries and also their respective officers, 
directors, employees, agents, representatives 
and successors, and all other persons acting 
in concert and participation with them, or 
any of them, be and they hereby are, jointly 


and severally, enjoined or restrained from 


entering into or putting into effect any 
agreement, arrangement, contract, commit- 
ment, understanding or plan whereby, di- 
rectly or indirectly, any part of the shares 
of the stock or other share capital or the 
whole or any part of the assets of General 
Outdoor in Minneapolis-St. Paul, St. Louis 
or Louisville are transferred to or acquired 
by said Naegele, or Naegele Advertising, or 
any person, firm or corporation in which 
either Naegele or Naegele Advertising has 
any legal or equitable interest, direct or 
indirect. 


3. In the event Gamble-Skogmo, Inc., 
Bertin C. Gamble, Founders, Incorporated, 
Filbert Corporation, or any other corpora- 
tion owned or controlled by the said de- 
fendants shall acquire, directly or indirectly, 
any stock interest in the plaintiff, Gamble- 
Skogmo, Inc. shall dispose of its interest 
and the interest of any of its subsidiaries or 
agents in Walker & Co. of Detroit, Michigan 
within one hundred twenty (120) days of 
the date of such acquisition. 


4. Except as above ordered, plaintiff’s 
motion for a preliminary injunction is denied, 
and the temporary restraining order here- 
tofore issued is dissolved. 

5. Plaintiff shall file a bond in the sum 
of $25,000. Upon the filing of the bond in 
said amount with the Clerk of this Court, 
this Order shall be in full force and effect. 


[] 70,138] Dale Hilton, Inc. v. Triangle Publications, Inc., et al. 
In the United States District Court for the Southern District of New York. Civ. 


125-17. Dated October 13, 1961. 


Sherman and Robinson-Patman Acts 


Private Enforcement—Amendment of Complaint—Resulting Delay in Trial—Legal 
Sufficiency of New Claim.—A plaintiff's motion to amend his complaint by adding a 
Robinson-Patman claim to the original claims under the Sherman Act was denied where 
the case had been on the docket for four years and the new claim would set the case back 
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practically a year for trial and cause the defendant to request additional discovery-disposi- 
tion proceedings. Also, there was some uncertainty as to whether the claim was legally 
sufficient, since the basis given for adding it was counsel’s opinion that “because of certain 
recent developments it may be that the law will be changed in the future”. 


See Private Enforcement and Procedure, Vol. 2, J 9173.40. 


For the plaintiff: Robert Coryell Weiss, and Regan, Goldfarb, Powell & Quinn, New 
Vverks NGY= 


For the defendants: Sullivan & Cromwell for Allied Stores Corp., William B. Jaffe 
for Triangle Publications, Inc., Richard Lincoln for B. Altman & Co., Gould & Wilkie 
for Associated Dry Goods Corp., Reich, Spitzer & Feldman for Best & Co., Inc., Phillips, 
Nizer, Benjamin & Krim, for Jonathan Logan, Inc., and Teena-Paige Fashions, Inc., 
Solinger & Gordon for Gimbel Bros., Inc., and Proskauer, Rose, Goetz & Mendelson for 


Federated Department Stores, Inc.;'all are of New York, N. Y. 


Merzner, District Judge [Jn full text]: 
Plaintiff moves for leave to serve an amended 
complaint pursuant to Rule 15(a) of the 
Federal Rules of Civil Procedure. This 
action was instituted in September 1957. 
The complaint alleges violations of Sections 
1 and 2 of the Sherman Act, claiming the 
existence of an unlawful combination and 
conspiracy among the named 9 defendants. 
The action languished on the calendar until 
August of 1959, when the court entered an 
order directing the filing of a note of issue 
within 180 days, in lieu of which the case 
would be dismissed for lack of prosecution. 
After an extension of time set by this order, 
the note of issue was finally filed on June 
14, 1960. The matter was assigned to me 
for all purposes on January 11, 1961. 


[Prior Motions and Orders] 


Subsequently, motions for summary judg- 
ment were granted in favor of two defend- 
ants in May 1961 [1961 Trap Cases {| 70,005, 
70,006]. At all times counsel for plaintiff 
urged an early trial. Counsel was informed 
that the case could not be tried in June 
because of the pendency of the motions 
for summary judgment and the necessity 
for a definitive pretrial conference and order. 
He was advised that the case could be tried 
the last week in September. After the deter- 
mination of the motions for summary judg- 
ment, plaintiff discontinued, at various times, 
the action against four of the remaining 
defendants. At a pretrial conference held 
on August 3, plaintiff's counsel indicated 
he was considering an amendment to the 
complaint, to request relief for an alleged 
violation of Section 2(a) of the Robinson- 
Patman Act (15 U. S. C. §13(a)). At that 
time the court pointed out that the case 
was supposed to be tried at the end of 
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September. However, in view of pending 
motions in this case and intervening matters, 
the case will not be tried until December 4. 
A definitive pretrial order was entered on 
August 4, fixing dates for stipulation as to 
issues, witnesses’ testimony, documents, ex- 
change of briefs and setting the case down 
for trial on December 4. Subsequently, plain- 
tiff made this motion to amend the com- 
plaint, which was heard on September 18, 
1961. 


[Delay] 


This case has been on the docket for four 
years. Plaintiff seeks recovery of $18,000,000. 
The addition of the new claim for relief 
would set this case back practically a year 
for trial because of the court’s assignments 
and the pendency of other matters which 
cannot be held in abeyance. Additional dis- 
covery-deposition proceedings will be sought 
by the defendant. Plaintiff gratuitously says 
that such proceedings are unnecessary, but 
I am afraid that it cannot both prosecute 
and defend this action at the same time. 
Rule 15 provides that amendments should 
be freely allowed when justice requires. 
Justice requires a prompt disposition of this 
litigation in view of its history. 


[Legal Sufficiency of New Claim] 


Another, although not compelling, reason 
for denying the motion to amend is the 
uncertainty as to whether such a claim is 
legally sufficient. Plaintiff’s counsel says 
that up to three months ago he thought 
that the law would not support a claim on 
the faets in this case for violation of the 
Robinson-Patman Act. However, he is now 
of the opinion that because of certain recent 
developments it may be that the law will 
be changed in the future. He refers speci- 
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amendment. I point out the problem only 
insofar as it affects the disposition of this 
motion. 

The motion is denied. So ordered. 


fically to a case that is pending on appeal 
in the Seventh Circuit. I have not taken it 
upon myself to make any determination as 
to the legal sufficiency of the proposed 


[] 70,139] Nedrick Young, et al. v. Motion Picture Assn. of America, Inc., et al. 


In the United States District Court for the District of Columbia. Civil Action No. 
4189-60. Filed June 12, 1961. 
Sherman Act 


Private Suits—Deposition—Motion to Bar Specified Questions.—Plaintiffs’ motion to 
preclude inquiry by oral deposition into their political associations or beliefs, made before 
any such deposition had been taken by the defendants, was denied as being premature. 
To decide whether it was proper to question the plaintiffs on their alleged communist 
affiliations would require a balancing of private and public interests, and such a decision 
“should await not only the commencement of oral examination, but rather the completion 
of such examination”. The court felt that to dispose of the question at this stage would 
require speculation as to what questions would be asked, how they would be asked, what 
questions would be answered, how they would be answered and what form the claim of 
privilege, if any, would take. 


See Private Enforcement and Procedure, Vol. 2, J 9243.69. 


Refusal to Deal—“Blacklisting” for Political Beliefs—Policy Statement as Concerted 
Act.—A letter from the president of a motion picture association, which stated the associa- 
tion’s policy of not hiring communists in the creation of motion pictures, did not con- 
stitute a per se violation of the antitrust laws where it was couched in terms of independent 
action, based on a broad policy on which the members apparently agreed, rather than in 
terms of any concerted action of “blacklisting”. To support this view of independent, 
rather than concerted, action, the court noted that the word “communist” was left unde- 


fined in the letter. 
See Refusal to Deal, Vol. 1, § 2450.32. 


For the plaintiffs: Dickstein & Shapiro, James A. Earnest, Washington, D. C., 
Margolis & McTernan and A. L. Wirin, Los Angeles, Cal. 


For the defendants: Royall, Koegel & Rogers, Wilson R. Clendon, and George F. 


Bason, Jr., Washington, D. C. 
Opinion 

WatsH, Judge [/n full text]: This matter 
comes before the Court on the Plaintiffs’ 
motion under Rule 30(b) of the Federal 
Rules of Civil Procedure to preclude in- 
quiry as to the Plaintiffs’ political associations 
or beliefs, past or present, on depositions 
by oral examination which Defendants have 
served notice they intend to take pursuant 
to the Federal Rules. Plaintiffs, except 
Robert L. Richards, indicate that any in- 
quiry relating to their political associations 
and beliefs will result in an invocation of 
their constitutional privilege under the First 
Amendment and their privilege against seli- 
incrimination under the Fifth Amendment. 
Plaintiffs, except Robert L. Richards, also 
state that if the Court directs them to an- 
swer such questions in depositions, they 
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will persist in their refusal and the Court 
may take such action as it deems proper 
under Rule 37(b)(2) of the Federal Rules 
without first requiring Defendants to apply 
for an order under Rule 37. 


Basically, the Plaintiffs’ ground for their 
instant motion is to the effect that an in- 
quiry into their political associations and 
beliefs is proscribed by the Anti-Trust Laws 
and is irrelevant to the subject matter of 
this action. 


Plaintiffs identify themselves as eight 
screen writers and four actors, and indicate 
also that they sue in their own behalf as 
well as on behalf of others similarly situ- 
ated. Defendants are motion picture pro- 
ducers and distributors and their trade 
associations, 


© 1961, Commerce Clearing House, Inc. 


Number 6—57 
10-30-61 


Cited 1961 Trade Cases 


78,541 


Young v. Motion Picture Assn. of America, Inc. 


The Un-American Activities Committee, 
originally known as the Dies Committee, 
was established by the House of Repre- 
sentatives in 1938.1. This Committee has 
consistently investigated Communist activ- 
ities in this country as they affected certain 
segments of the community, and in 1947 
the Committee announced, and set out 
upon a wide range program of investigation, 
and more particularly an investigation of 
Communist influences in Hollywood? As 
Defendants state, in October of 1947 per- 
sons who came to be referred to as the 
“Hollywood Ten,” screen writers, directors, 
or actors, refused to testify before the 
House Un-American Activities Committee 
as to whether or not they were members 
of the Communist party, and as a result 
of that refusal they were indicted and 
sentenced to terms of imprisonment. Four 
of the so-called “Hollywood Ten” are 
‘Plaintiffs in this action.* 


[“Blacklisting’’| 


The complaint alleges that since Novem- 
ber 25, 1947, and continuously thereafter 
up to and including the date of filing the 
complaint, the Defendants and their co- 
conspirators combined and conspired among 
each other in violation of the anti-trust 
laws (15 USC 1, 2); that Defendants cir- 
cularized and published throughout the 
motion picture industry a “blacklist” con- 
taining the names of persons, among them 
the Plaintiffs, who were accused of Com- 
munist membership or affiliation, or affilia- 
tion with other subversive organizations or 
activities; that Defendants concertedly re- 
fused to utilize the services or talents of 


1H. Res. 282, 75th Cong., 3rd Sess., 83 Cong. 
Rec. 7568, 7586. 

2 Report of the Committee on Un-American 
Activities to the United States House of Repre- 
sentatives, 80th Cong., 2nd Sess., Dec. 31, 1948, 
2-3 (Committee Print). 

3 Plaintiffs Biberman, Cole, Lawson and Maltz. 

4A letter from Eric Johnston, President, Mo- 
tion Picture Association of America, Inc., dated 
November 4, 1960, states: 

“The consensus of the meeting on November 
3, 1960, was that the policy of the MPAA mem- 
ber companies in regard to the hiring of com- 
munists in the creation of motion pictures was 
the following: 

1. No company will knowingly employ a com- 
munist; and 

2. Each company has the responsibility to 
determine for itself whether any person it em- 
ploys is a communist. 

This policy applies to pictures made by mem- 
ber companies and to pictures financed or co- 
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the Plaintiffs or other “blacklisted” persons; 
that Defendants refused to distribute, etc., 
motion pictures utilizing the services of 
the Plaintiffs and other “blacklistees;” that 
Defendants concertedly refused to utilize 
the services of the Plaintiffs and others 
except on a “black market” at greatly 
reduced prices; and that Defendants main- 
tained an industry-wide clearance program 
which permitted the services and/or work 
product of only those persons who passed 
clearance to sell in a free market. 


With respect to this clearance program, 
Plaintiffs allege that on November 3, 1960, 
the Defendants concertedly agreed that they 
would individually maintain a clearance 
program such that a determination as to 
whether or not a particular person was or 
was not a Communist would be the re- 
sponsibility of each Defendant.’ 


Plaintiffs also contend that such agree- 
ment is per se illegal under the Sherman Act. 


Defendants meanwhile contend that the 
Plaintiffs’ motion is premature at this point 
in the proceedings, and further, that an 
inquiry into the political beliefs, affiliations 
and associations of Plaintiffs is relevant 
to the action before the Court. 


[Balancing of Interests] 


The Court would observe initially that 
there is in this case a need to balance 
the private and public interests, just as 
there is in cases involving testimony before 
Congressional Committees where the claim 
of privilege or self-incrimination is made 
by one called to testify. Barenblatt v. 
United States, 360 U. S. 109 (1959).° In 


this case, even on the motion involving 


produced by member companies in association 


with others for distribution by member com- 
panies. The member companies will ask their 
associates to adhere to this policy.’’ 

5 The Barenblatt opinion, p. 126, states: 

“Where First Amendment rights are asserted 
to bar governmental interrogation resolution of 
the issue always involves a balancing by the 
courts of the competing private and public 
interests at stake in the particular circum- 
stances shown.’’ 

It may well be that with respect to a motion 
to preclude inquiry such as that of Plaintiffs 
here the Court would be premature in ruling 
on the matter at this posture of the case because 
the particular circumstances of the matter would 
be more clearly shown at the time of the taking 
of the deposition and speculation as to what the 
particular circumstances of the matter would 
be at the time would be avoided. 
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as it does a procedural question, the Court 
must balance the private right, the right 
to work, of people in the labor force 
with the immediate countervailing private 
right of employers and industry to control 
any subversive Communist element in the 
motion picture industry which may ad- 
versely affect their investment. Also, there 
is the immediate but no less major interest 
of the public, the interest in national 
self-preservation, which the Communists 
and Communistic movement seek to under- 
mine by the use of Un-American propa- 
ganda and activities in attacking the principles 
of the form of government as guaranteed 
by our Constitution.® 


The Court cannot treat the claim of the 
Plaintiffs here with respect to their “po- 
litical associations or beliefs, past or pres- 
ent” as though these associations and beliefs 
were the tenets of, and sponsored by a 
peaceable political party (reform or other- 
wise) as we have come to know them 
in our society.’ The suggestion and alle- 
gation of a subversive Communist element 
strongly dictates that it is a “particular 
circumstance” of the case, and any bal- 
ancing of interests to be performed by 
the Court should await not only the com- 
mencement of oral examination, but rather 
the completion of such examination unin- 
terrupted by motions to compel answers 
so that the Court may rule on the matter 
not on an ad hoc question by question 
basis as was objected to by Judge Dimock 
in the case of Independent Productions Cor- 
poration et al. v. Loew's Incorporated, et al. 
{1961 TrapE Cases J 69,980], (D. C., S. D. 
N. Y., March 28, 1961, Civil Action No. 
110-304), but rather, at least, on the basis 
of the entire examination of one witness. 


As noted, the Plaintiffs allege that the 
November 3, 1960 agreement entered into 


by the Defendants was per se unlawful un- 
der the Sherman Act. However, the Court 
would not make such a determination, and 
especially not at this juncture of the case, 
without further facts before it. It may be 
and the facts may so reveal, as the De- 
fendants suggest, that the action taken by 
them is the independent exercise of busi- 
ness judgment based on Communist con- 
nections of the Plaintiffs with the aims of 
(1) controlling the possible subversive Com- 
munist propaganda that the hiring of Com- 
munist Party members might introduce to 
the movie-going public, and (2) protecting 
their investment in the motion picture busi- 
ness from poor attendance or boycotting by 
the theater-going public because of the 
employment therein of suspected members 
of the Communist Party. It is noted the 
Supreme Court in the Barenblatt case found 
the Congressional Committee’s investigation 
was aimed not at controlling what was being 
taught at universities but at controlling the 
overthrow of our form of government. 
Only a more thorough exploration of the 
facts here will permit a determination of 
whether there was in fact a conspiracy on 
the part of the Defendants violative of the 
antitrust laws, or whether the Defendants’ 
action was the independent exercise of busi- 
ness judgment with the aims outlined above. 
At this posture of the case, however, the 
Court cannot find, as the Plaintiffs would 
have it find, that the agreement of the 
Defendants here constituted a per se viola- 
tion of the antitrust laws. 


{Letter as a Per Se Violation] 


“A plain reading of the letter of Novem- 
ber 4, 1960, the so-called tangible work 
product of the meeting of the Defendants 
on November 3, 1960, does not in the eyes 
of the Court constitute a per se violation of 
the antitrust laws. The letter itself is 


6 Hearing before House Committee on Un- 
American Activities, Communist Methods of In- 
filtration (Education), 83rd Cong., ist Sess. 
(1953), pp. 1-3. 

™ Judge Learned Hand’s opinion in the case 
of Dennis v. United States, 183 F. 2d 201 (2nd 
Cir., 1950), as it related to the aims, etc., of the 
Communist Party of the United States, is 
referred to with approval in the Barenbdlatt 
CaSG DP .-128., 129, aan This Court in its 
constitutional adjudications has consistently re- 
fused to view the Communist Party as an 
ordinary political party, and has upheld federal 
legislation aimed at the Communist problem 
which in a different context would certainly 
have raised constitutional issues of the gravest 
character To suggest that because the 
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Communist Party may also sponsor peaceable 
political reforms the constitutional issues before 
us should now be judged as if that Party were 
just an ordinary political party from the stand- 
point of national security is to ask this Court 
to blind itself to world affairs which have de- 
termined the whole course of our national policy 
since the close of World War II, affairs to 
which Judge Learned Hand gave vivid expres- 
sion in United States v. Dennis, and to 
the vast burdens which these conditions have 
entailed for the entire Nation.’’ See also a 
Report of American Bar Association, Special 
Committee on Communist Tactics, Strategy, 
and Objectives, inserted in the Congressional 
Record on August 22, 1958, 85th Congress, 
2nd Sess., by Hon. Styles Bridges. 
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couched in terms of independent action, 
based on broad policy considerations on 
which the Defendants apparently agreed, 
rather than in terms of concerted action of 
‘blacklisting’, etc. The letter also speaks 
of not employing ‘communists’ without at- 
tempting to define the term, and this in 
itself tends to suggest that independent 
action will be exercised for the term is 
sufficiently nebulous as to permit of several 
interpretations without a prescribed defini- 
tion.” Chaffee, The Blessings of Liberty, 
(1956). 

As claimed by the Defendants, a fuller 
presentation of the facts in this case may 
indicate their actions do not constitute a 
conspiracy to restrain trade in violation of 
the antitrust laws, but their agreement was 
reasonable in view of the fact that the con- 
fidence of the public in the motion picture 
industry had been placed in question as a 
result of the Congressional investigations 
of the industry with respect to Communist 
infiltration therein and the consequent in- 
fluence that Communists could wield and 
appeared to be wielding. It may well be 
that here, as in the case of Molinas v. Na- 
tional Basketball Association [1961 TrRapE 
Cases § 69,903], 190 F. Supp. 241 (S. D., 
N. Y., 1961), where a player involved in 
basketball scandals alleged he was being 
denied the right to his professional liveli- 
hood by way of a conspiracy among the 
basketball league members, there is a neces- 
sity to exhume insofar as possible any taint 
or stigma of Communist workmanship on 
the motion pictures, etc., produced. 

The Defendants cite the case of Inde- 
pendent Productions Corp. v. Loew's Incor- 

8 Judge Herland’s opinion, p. 279: 

“So far as concerns matters other than the 
listed questions actually propounded to Mr. 
Lazarus, plaintiffs’ motion to limit the scope 
of defendants’ examination [F. R. C. P. Rule 
30(b)] is premature. Any claim of privilege 
or irrelevancy should be raised by plaintiffs’ 
objection to specific questions when asked. The 
Court will not, in advance, pass upon antici- 
pated questions [citations].’’ 

® Judge Dimock’s opinion, pp. 7 and 8 of the 
slip opinion: 

“The questions which the witness refused to 
answer were those directed toward proof that 
defendants’ refusals to deal with plaintiffs did 
not evidence an antitrust conspiracy on their 
part, but resulted rather from an independent 
exercise of business judgment by each defendant 
based on the Communist connections of plain- 
tiffs and their consequent undesirability as as- 
sociates for persons to whom good public 
relations were important. I am willing to accept 
the proposition that proof of that kind is essen- 
tial to defendants’ case. I cannot, however, ac- 
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porated [1958 Trape Cases { 69,056], 22 
eRe Die 2668 (Se D EN Ys, 1958) eacsebeing 
closely analogous to the situation confront- 
ing the Court here. Loew’s was a treble 
damage suit filed by two corporate plaintiffs 
against corporate and individual defendants 
engaged in the movie industry, alleging 
defendants conspired to prevent and inter- 
fere with the distribution and exhibition of 
the film “Salt of the Earth” produced and 
distributed by the two plaintiff corporations. 
The purported president of the plaintiff cor- 
porations (Mr. Lazarus) refused to answer 
questions relating to his possible connec- 
tions and beliefs of a subversive character, 
i. e., Communist Party participation. Judge 
Herlands of the District Court held ques- 
tions in this area to be relevant, and granted 
the defendants’ motion to compel answers 
thereto, and denied plaintiffs’ cross motion 
to preclude the defendants from further 
inquiry into the area.’ The case was ap- 
pealed on the basis of a dismissal order 
after an order to show cause why witness 
Herbert Biberman (not the president, but 
an agent) alleged to be the corporations 
managing agent, should not be compelled 
to answer certain questions on which he 
asserted his constitutional privilege of self- 
incrimination. On remand, the defendants 
sought an order, under Rule 37(a) of the 
F, R. C. P., directing plaintiffs, by one 
Herbert Biberman, to answer certain ques- 
tions put to him on examination before trial 
aiter he refused assigning as one ground 
his privilege against self-incrimination. Plain- 
tiffs in this case cite Judge Dimock’s opin- 
ion, supra, in that latest hearing as being 
ruling in this case.® 

cept the proposition that it is not available 
except in the mouth of the witness Biberman. 
Indeed evidence of general repute of Com- 
munist association would be more valuable 
than even an admission by the witness of such 
association. 

“Defendants have, therefore, failed to make 
out a case of essential and elsewhere unobtain- 
able testimony refusal to give which would be 
ground for dismissal of plaintiffs’ case. Defend- 
ants’ motion for an order directing plaintiffs 
to cause the witness to answer the questions 
will have to be denied since such an order would 
be futile. 

“The question remains whether I ought to 
direct that the examination of Biberman pro- 
ceed, and, if so, under what conditions.”’ 

Though lamenting the fact that the oral 
deposition was not completed and the motion 
to compel answer filed subsequent thereto, Judge 
Dimock directed the examination to continue 


as to those questions to which Biberman did not 
claim privilege and directed that certain costs 


be paid by defendants. 
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[Timeliness of Motion] 


In the majority of cases where exclusion 
of specific questions or matters from the 
scope of oral depositions has been sought, 
the motion has been denied, although the 
courts have pointed out in some instances 
that certain matters, even though permitted 
on oral examination, might be objected to at 
trial. 4 Moore’s Federal Practice, p. 2031 
(2nd Ed., 1950), Annotation, 70 A. L. R. 2nd 
742; and the opinion of Judge Keech of this 
Court in Continental Distilling Corporation v. 
Humphrey, 17 F. R. D. 237 (D. C., 1955). 
Of course, Judge Dimock’s opinion in the 
Loew's case was rendered at a different 
posture of the proceedings than the motion 
submitted here. Even so, Judge Dimock 
clearly seems to take the position that the 
court is in a better position to rule, and the 
parties are often saved much expense, if 
the oral deposition is taken in its entirety 
with exceptions and objections noted, and 
any motion to compel answer filed upon the 
termination of the taking of the deposition. 
Further, Judge Dimock had the record 
of the prior proceeding to guide him. 


For this court to grant the plaintiffs’ mo- 
tion here would place it in the position of 
passing on questions of relevancy in ad- 
vance. Under the circumstances of this 
case, the Court does not consider that to be 
advisable, and considers this motion to be 
premature. It will be noted that in the 
Loew's case, 22 F. R. D. p. 270, the oral 
examination of Lazarus, the alleged presi- 
dent of the plaintiffs, involved questions 
which Lazarus answered on deposition and 
which he had refused to answer when he 


appeared before the House Committee on 
Un-American Activities. 


Plaintiffs here are asking the Court to 
speculate as to questions which the De- 
fendants will ask, how the questions will be 
phrased, what questions the Plaintiffs will 
answer, if any, how they will be answered, 
and what form the claim of privilege the 
refusal of the Plaintiffs will take, if in fact 
they refuse to answer certain questions put 
to them by the Defendants. 


. The Court also does not foreclose the 
possibility that, any motion of the Defend- 
ants to compel answer by the Plaintiffs may 
await their option, if in fact occasion there- 
for at any time arises, to exhaust the col- 
lection of evidence of general repute of 
Communist association, through such other 
means as they have at their disposal. If the 
filing of such a motion were forestalled 
until that time, a court would not have to 
speculate, as did Judge Dimock, as to 
whether evidence of general repute of Com- 
munist association was available, and to 
what extent, elsewhere other than through 
the testimony of the particular witness. 


It is noted by the Court that this entire 
cause of action is based on communistic or 
subversive activities in that the conspiracy 
alleged by the Plaintiffs, that is the agree- 
ment between the Defendants, came into 
being as a result of the suggestion of Plain- 
tiffs’ association or affiliation with, or mem- 
bership in, the Communist Party. 


The motion of the Plaintiffs under Rule 
30(b), to preclude inquiry into certain mat- 
ters on oral examination, is therefore denied, 
and counsel for Defendants will prepare an 
appropriate order consistent with this opinion. 


[70,140] Matter of Power Authority of the State of New York (White). 


In the New York Supreme Court, Special Term, Part I, New York County, Vol. 
146, N. Y. L. J. No. 75, page 13. Dated October 18, 1961. 


Sherman Act 


Investigations—New York Power Authority—Philadelphia Electrical Equipment 
Cases.—The New York Power Authority could conduct an investigation of companies 
supplying it with electrical equipment to determine whether or not it should (1) make 
final payments due under the supply contracts, (2) institute claims for breach of contract 
breach of warranty, reformation, or violation of the antitrust laws, or (3) consider FE 
protective steps should be taken with respect to future purchases of electrical equipment 
where the companies had pleaded guilty or nolo contendere to federal antitrust indictments 
charging collusive bidding practices in the sale of electrical equipment to public agencies 
(“Philadelphia Electrical Equipment” cases) and the contracts with such companies con- 
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east a representation to the effect that the contract was secured without collusion or 
raud. The use of the subpoena power in the conduct of the investigation was proper, but 
the court would determine whether the testimony sought was relevant or pertinent. 


See State Enforcement and Procedure, Vol. 2, J 8920.34. 


[/nvestigation] 


CaRNEY, Justice [In full text]: This is an 
application by the Power Authority of the 
State of New York for an order requiring 
Elma White and H. H. Heins, two em- 
ployees of Westinghouse Electric Corpo- 
ration, to comply with subpoenas of the 
Power Authority and be examined at an 
inquiry being conducted by it. 

The respondents contend that the au- 
thority is proceeding in excess of its stat- 
utory powers in« that it cannot investigate 
the possible existence of damage claims 
arising out of past purchases; it has no 
power to regulate the business of manufac- 
turing and selling electrical equipment; nor 
‘to enforce the antitrust laws, or to adjudi- 
cate the question of whether there exists 
a cause of action for breach of contract, 
breach of warranty, reformation or violation 
of the antitrust laws; that the inquiry herein 
is not grounded upon a governmental func- 
tion, but rather the authority is acting in 
a proprietary capacity when it purchases 
electrical equipment, therefore it has no 
right to compel testimony; that doing so 
is violative of the due process provisions 
of the State and Federal Constitutions; and 
finally the abusive manner in which the 
proceedings are being conducted require the 
intervention of the court to protect the in- 
terests of those affected. 


[Duties and Powers of Authority] 


The authority is a corporate municipal in- 
strumentality of the state, created under the 
Power Authority Act which is section 1000 
to 1015 of the Public Authorities Law. It is 
a “body corporate and politic, a political 
subdivision of the state, exercising gover- 
ernmental powers, perpetual in duration, 
capable of suing and being sued * * *” (Pub- 
lic Authorities Law, sec. 1002). 

It shall report annually to the governor 
and the legislature upon its operations and 
transactions (sec. 1002). 

The authority was created inter alia for 
the purpose of improving the Niagara and 
St. Lawrence Rivers as instrumentalities of 
commerce and navigation, and developing 
the hydroelectric power resources thereof 
in the interest of the People of the State of 
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New York and the United States (secs. 
1001, 1002). 

The authority is under obligation to de- 
velop, maintain, manage and operate proj- 
ects for the development of hydroelectric 
power at the lowest possible rates for the 
benefit of the People of this state as a whole 
(sec. 1005[5]). To carry out this basic 
purpose of supplying electricity to a broad 
base of consumers at the lowest possible 
rates, the authority is specifically directed to 
proceed with the physical construction of 
authorized power projects (section 1005[7]). 


The authority’s duties do not end with the 
construction of power projects. Municipali- 
ties and other political subdivisions may 
secure a reasonable share of the power gen- 
erated by such projects “at prices repre- 
senting cost of generation, plus capital and 
operating charges, plus a fair cost on trans- 
mission” (sec. 1005[5]); and the authority 
must impose conditions on these buyers 
which will “assure the resale of such power 
to domestic and rural consumers at the low- 
est possible price” (idem). 

The authority is given powers to carry 
out its purposes (sec. 1005[8]) and to initi- 
ate and prosecute all inquiries, investiga- 
tions, surveys and studies which it may 
deem necessary or desirable as preliminary 
for the effectuation of the other powers and 
duties conferred upon it by the act (sec. 
1005[9]). “For the purpose of exercising 
its powers and performing its duties here- 
under and of securing such information as 
it may deem necessary hereunder, the au- 
thority shall have the power to compel the 
attendance of witnesses and the production 
of documents in the manner provided for 
in the civil practice act for the subpoenaing 
of witnesses and production of documents 
* * *” (sec. 1006). 


[Equipment Purchases] 


Pursuant to its statutory duties, the au- 
thority has erected power plants and ap- 
purtenant equipment in the St. Lawrence 
and Niagara Rivers. To carry out its con- 
struction, the authority has purchased up- 
wards of $60,000,000 of electrical equipment, 
including over $40,000,000 of generators. 
Bids to supply such generators were sub- 
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mitted by General Electric Company, West- 
inghouse Electric Corporation and Allis- 
Chalmers Manufacturing Company. These 
three companies were the only bidders on 
the main Niagara Power Plant hydro- 
generators. There were additional bids on 
the other generators. General Electric was 
awarded a $13,210,721 contract for the St. 
Lawrence hydrogenerators. Westinghouse 
was awarded a $20,049,895 contract for the 
main Niagara plant hydrogenerators, and 
Allis-Chalmers was awarded a $7,491,750 
contract for the Niagara motor generators. 
The companies have completed or are in the 
process of completing their contracts. Of 
the total sum called for by the Westing- 
house contract to supply generators $3,193,456 
remains unpaid; on the General Electric and 
Allis-Chalmers contracts $500 and $1,740,674, 
respectively, remain unpaid. 


All the contracts with the foregoing com- 
panies contain a representation to the effect 
that the contract was secured without collu- 
sion or fraud. 


[Philadelphia Electric Cases] 


In 1960 various indictments were handed 
down charging the foregoing companies and 
others with violation of the anti-trust laws 
in connection with the sales of electrical 
equipment, including collusion in submitting 
sealed bids to public agencies. The subse- 
quent pleas of guilty and nolo contendere 
with respect to these indictments, as well as 
civil action taken by the Federal Govern- 
ment seemingly aroused the suspicion of 
the trustees of the authority as to the cir- 
cumstances surrounding the letting of the 
authority’s contracts. 


Although hydrogenerators were not cov- 
ered by the indictments, the said companies 
all pleaded guilty to collusion with respect 
to steam or turbo generators, as well as 
pleading guilty or nolo contendere with re- 
spect to other items or equipment purchased 
by the authority. 


[Subpoenas] 


The authority, being charged with a pub- 
lic trust, deemed it necessary to investigate 
whether it, and indirectly the people of this 
state, had been victimized by the fraud. 

It contends such a determination is neces- 
sary to enable the Authority to decide 
whether (1) to make final payments due 
under the contracts; (2) to institute claims 
for breach of contract, breach of warranty, 
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reformation or violation of antitrust laws; 
(3) to consider what protective steps should 
be taken with respect to future purchases of 
electrical equipment. 


On May 16, 1961, the Authority initiated 
the present investigation by adopting a reso- 
lution providing that the Authority shall 
hold hearings to determine whether any of 
its contracts for the purchase of electrical 
equipment were based upon fraud or collusion. 


General Electric and Allis-Chalmers were 
served with subpoenas duces tecum. They 
submitted records, their testimony was taken, 
and the inquiry as to them has not been 
completed. 


On May 24, 1961, a subpoena was served 
on Westinghouse similar to that served on 
General Electric and Allis-Chalmers, West- 
inghouse complied with the subpoena duces 
tecum to the extent of producing records 
having to do with the submission of bids 
and its entering into the generator contract 
awarded to it. By agreement entered into 
between Westinghouse counsel and Au- 
thority counsel, it did not produce all the 
performance records called for by the sub- 
poena which was the subject of several ad- 
journments, the last to July 27, 1961. 


The Authority alleges that Westinghouse 
agreed to produce two designated witnesses 
without service of subpoenas upon them to 
testify, but failed to do so. 


The Authority thereupon served subpoenas 
ad testificandum upon the respondents herein, 
employees of Westinghouse within the state. 
On July 28, 1961, the respondents appeared 
at the Authority’s office in New York. Al- 
though they were sworn, their attorneys 
refused to allow them to be examined, and 
as a result of such refusal this proceeding 
has been brought on. 


The Authority is given broad powers to 
initiate and prosecute all inquiries, investi- 
gations, surveys and studies which it may 
deem necessary or desirable as preliminary 
to the effectuation of the other powers and 
duties conferred by the Act (section 1005[9]). 
The Authority has a right to determine 
whether, in the light of the record made by 
its investigation, protective steps should be 
taken with respect to future purchases of 
electrical equipment, such as whether pres- 
ent procedures with respect to submission 
of bids are adequate to protect against fraud 
and collusion; whether there is need for re- 
vision of provisions of its contracts designed 
to protect against fraud and collusion, the 
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impact of such collusion and fraud as may 
have been practiced upon present and future 
rates for power sold to consumers which 
must be regulated on the basis of accurate 
cost data periodically (section 1005[5], [7]); 
the possible effect of such collusion and fraud 
upon the Authority’s operating and financial 
structure. 


[Investigation as Authorized] 


Only by a probe into the past can the 
Authority make that discovery of its evils 
which may bring correction in the future. 


The scope of the hearings by the Author- 
ity cannot be limited because, in addition to 
a proper purpose, the Authority might re- 
ceive information as to whether it may have 
monetary claims. It is clear that the Au- 
thority is authorized by statute to inquire 
into the activities of those who have done 
-business with it to carry out its function 
and duties as provided in the Act. 


The Authority, as an agency of the state, 
is charged with the duty, among others, of 
developing hydroelectric power, in fulfill- 
ment of the declared policy of the state for 
the benefit of the people of the state, in such 
manner as to provide power at the lowest 
possible rates to domestic and rural con- 
sumers; and to regulate those rates, and 
revise them. The cost of equipment is a 
contributing element to the basis upon which 
rates are established. If the Authority has 
been bilked by paying an illegally high non- 
competitive price, it obviously cannot dis- 
charge these duties properly. Since the 
subpoena power has been delegated to the 
Authority for the purpose of performing its 
powers and duties, the present inyestigation 
is authorized. 


As stated in Matter of Russo v. Valentine 
204 N. Y. 338, 342): “We have frequently 
pointed out that it is the duty of the courts 
to give effect to statutes as they are written 
and that we may not limit or extend the 
scope of the statute as written unless literal 
construction of the statute would produce a 
result which the Legislature plainly did not 
intend.” 


Since broad investigatory statutes have 
been interpreted as authorizing investiga- 
tions such as the one being conducted by 
the Authority which is now under attack 
(see Matter of Krauss v. Vaccarella, 285 
App. Div. 964, aff'd 309 N. Y. 924; Matter 
of Dairymen’s League Co-operative Associa- 
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tion v. Murtagh, 274 App. Div. 591, aff'd 299 
N. Y. 634). 


In exercising its power to construct and 
maintain projects and distribute the result- 
ing electrical power, the Authority is exer- 
cising a delegated governmental power for 
the performance of a state function, albeit 
the Authority operates independently from 
the state itself (Pantess v. Saratoga Springs 
Authority, 255 App. Div. 426; Matter of 
Plumbing Ass'n v. Thruway Authority, 5 
N. Y. 2d 420, 424; Easley v. N. Y. S. Thru- 
way Authority, 1 N. Y. 2d 374, 376; Marmor 
v. Port of N. Y. Authority, 203 Misc. 568). 


[Conduct of Hearings] 


The respondents urge that the Authority 
is conducting the hearings in an abusive 
manner, basing it upon the reading of the 
transcript of General Electric’s witnesses. 
The inquiry cannot be impeded by this 
charge. The respondents have refused to be 
examined; they cannot call a halt at the 
threshold on the grounds that the power may 
be overstepped—that they may be asked 
questions which are not relevant to the in- 
quiry. These prophecies have no place in 
this proceeding and do not detract from the 
jurisdiction of the Authority nor do they 
furnish an excuse for a failure to be ex- 
amined. As more aptly stated in Matter of 
Edge Ho Holding Corporation (256 N. Y. 
374, 381-2): “They will be rendered to a 
large extent abortive if his subpoenas are to 
be quashed in advance of any hearing at the 
instance of unwilling witnesses upon fore- 
casts of the testimony and nicely balanced 
arguments as to its probable importance. 
Very often the hearing of information is not 
susceptible of intelligent estimate until it is 
placed in its setting, a tile in the mosaic. In- 
vestigation will be paralyzed if arguments as 
to materiality or relevance, however appro- 
priate at the hearing, are to be transferred 
upon a doubtful showing to the stage of a 
preliminary contest as to the obligation of 
the writ. Prophecy in such circumstances 
will step into the place that description and 
analysis may occupy more safely. Only 
where the futility of the process to uncover 
anything legitimate is inevitable or obvious 
must there be a halt upon the threshold.” 


[Conclusions] 


The court concludes that the use of the 
subpoena power by the Authority was in ac- 
cordance with the power vestéd in it by law, 
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was for a public purpose in the exercise of 
a governmental function, and not violative 
of the State or Federal Constitution. 


The statute (sec. 1006) directs the exam- 
ination by the court of the persons sub- 
poenaed to determine whether or not the 
testimony is relevant or pertinent. In addi- 
tion, the respondent Heins claims in his 
opposing affidavit herein that he was not 
tendered nor received the witness fee. How- 
ever, at the hearing his counsel stated that 


[J 70,141] Maternity Trousseau, Inc. v. 
Weinstein, M. A. Fine, Tony Lynn, Stern 


although the witness did not receive a wit- 
ness fee, he was not going to raise the ob- 
jection and declared he was properly served. 
An order directing compliance with the 
subpoenas shall be held in abeyance pend- 
ing the appearance of respondents, Elma 
White and H. H. Heins. In the meantime 
they are directed to appear before me at 
Chambers, Room 658, on November 1, 1961, 
at 11 A.M. 


Maternity Mart of Baltimore, Inc., Marilyn 
Made Dress Co., Stork Styles, and Junior 


Maternity. 


In the United States District Court for the District of Maryland. Civil No. 12205. 
Filed August 18, 1961. 


Clayton Act 


Private Suits—Who May Be Sued—Individual Acting on Behalf of Corporation.—The 
fact that an individual may have been acting on behalf of the corporation, of which she 
was an officer, in participating in an alleged conspiracy would not relieve her from liability 
if the illegal acts on her part were proved. 


See Private Enforcement and Procedure, Vol. 2, J 9062.60. 


Private Suits—Who May Be Served—Nonresident Officer of Corporation—Service on 
Secretary of State—An individual who was a resident of Delaware and an officer of a 
Maryland corporation was properly served with process, as authorized by Rule 4(d)(7), 
F. R. Civ. P., by service on the Maryland Secretary of State pursuant to a Maryland law 
which provided that a nonresident, not qualified under Maryland law to do business in the 
state, who does business or performs work in the state, shall be subject to service of 
process through the Secretary. The fact that she did not, in an individual capacity, perform 
work in the state, but only perform work in the state in the capacity of an officer of the 
corporation, was irrelevant. Also, the question whether the individual was or was not 
required to qualify under Maryland law did not affect the applicability of the law. 


See Private Enforcement and Procedure, Vol. 2, J 9116.32. 


Private Suits—Venue—“Transacting Business’—Where defendants denied that they 
were transacting business in Maryland and the complaint did not allege whether any act 
by any of the defendants in connection with an alleged conspiracy was performed in Mary- 
land by any officer, employee, or agent of the respective defendants, the complaint was 
dismissed with leave to amend. 


See Private Enforcement and Procedure, Vol. 2, J 9088. 


Private Suits—Service on Corporation—Authorized Person.—Service of process on a 
resident corporation was quashed where the process was not served on its resident agent 
or other authorized person. 


See Private Enforcement and Procedure, Vol. 2, J 9116. 
For the plaintiff: Fred Kolodner, Baltimore, Md. 


For the defendants: Donald N. Rothman, G. Joseph Sills, Jr., Gordon, Feinblatt & 
Rothman, for Maternity Mart of Baltimore, Inc., Marilyn Weinstein, Toni Lynn Materni- 
ties, Inc. (sued as Tony Lynn), Maternity Originals, Inc. (sued as Stork Styles), and 
Junior Maternity; John Henry Lewin, Venable, Baetjer & Howard, for M. H. Fine Co. 
(sued as M. A. Fine); Eli Frank, Jr., Frank, Bernstein, Gutberlet & Conaway, for Stern 
Made Dress Co., Inc. (sued as Stern Made Dress Co.); all are of Baltimore, Md. 
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Maternity Trousseau, Inc. v. Maternity Mart of Baltimore, Inc. 


THOMsEN, Chief Judge [Jn full text]: 
This is an action by a Maryland corporation 
against seven defendants, alleging violation 
of the antitrust laws. Each of the defend- 
ants has separately moved to dismiss the 
complaint, or to quash the service of proc- 
ess, or both. 


[Service on Authorized Person] 


(1) Maternity Mart of Baltimore, Inc., is 
a Maryland corporation. The complaint al- 
leges a cause of action against this defend- 
ant, but the process was not served on its 
resident agent or on any other authorized 
person. At the hearing, all parties agreed 
that the motion to quash the return of 
service as to that corporation should be 
granted, with leave to the plaintiff to make 
proper service. 


[Work in Corporate Capacity] 


(2) Marilyn Weinstein is an individual 
resident of the State of Delaware, an officer 
of defendant Maternity Mart of Baltimore, 
Inc., and also an officer, stockholder or di- 
rector of related companies. Service of 
process was made on her, as authorized by 
Rule 4(d)(7), F. R. Civ. P., by service on 
the Secretary of the State of Maryland, pur- 
suant to Art. 75, sec. 78 of the Annotated 
Code of Maryland, 1957 ed., which provides: 


“Any nonresident, person, firm, part- 
nership, general or limited, not qualified 
under the laws of this State as to doing 
business herein, who shall do any busi- 
ness of perform any character of work 
or service in this State, shall, by the do- 
ing of such business or the performing 
of such work, or services, be deemed to 
have appointed the Secretary of State to 
be the true and lawful attorney or agent 
of such nonresident, upon whom process 
may be served in any action accrued or 
accruing from the doing of such busi- 
ness, or the performing of such work, or 
services, or as an incident thereto by any 
such nonresident, or his, its_ or. their 
agent, servant or employee. | Service of 
such process shall be made in the same 
manner and with the same consequences 
as is provided for service on nonresident 
motor vehicle owners or operators in 
Article 66%, §115(a)-(h), inclusive, of 
this Code.” 

She has moved to quash the service of 
process on her, alleging that she does not 
“in her individual capacity do business or 
perform work within the State of Mary- 
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land”, although she does not deny that she 
has done business or performed work 
within the State of Maryland in her capac- 
ity as an officer of Maternity Mart of Bal- 
timore, Inc. Such activity within the State 
by an officer, agent or employee of a 
corporation constitutes doing business or 
performing work or service in the State 
within the meaning of Art. 75, sec. 78. In 
Schoettle v. Sarkes Tarzian, Inc., E. D. Pa., 
167 F. Supp. 172, relied on by plaintiff, it did 
not appear that the individual defendant had 
ever been in the State of Pennsylvania. It 
appeared only that he was a stockholder, 
director or officer of a corporation which 
had a place of business in Pennsylvania. 


[Required to Qualify] 


Marilyn Weinstein also argues that Art. 
75, sec. 78 applies only to nonresident per- 
sons, firms and partnerships which are 
required to qualify under the laws of the 
State of Maryland in order to do business 
therein and who have not so qualified. I 
do not agree, Persons, firms and partner- 
ships who are required to qualify under the 
laws of Maryland in order to do business 
in this State ordinarily are required to 
designate an agent, upon whom process 
against such person, firm or corporation 
may be served. For example, under Art. 56, 
secs. 212 and 219, nonresident real estate 
brokers who qualify to do business in Mary- 
land must designate the Secretary of the 
Real Estate Commission of Maryland as 
their agent for the service of process, Serv- 
ice on persons, firms or partnerships who 
have so qualified must be made on the desig- 
nated agent. Service on other persons, 
firms or partnerships, who are not required 
to qualify or who have not qualified under 
the laws of Maryland, and therefore do not 
have such an agent, may be made on the 
Secretary of State under Art. 75, sec. 78. 


[Personal Liability] 


The motion of Marilyn Weinstein to dis- 
miss the complaint is also without merit. 
The fact that she may have been acting on 
behalf of the corporation in participating in 
the alleged conspiracy would not relieve her 
from liability if such illegal acts on her 
part are proved. 


[Transacting Business} 
(3) All but one of the other five defend- 
ants are sued under trade names or under 
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names of non-existent individuals or under 
incorrect corporate names. Motions have 
been filed by all five of the other defend- 
ants, claiming misnomer when appropriate 
and stating the proper corporate names, al- 
leging various facts with respect to their 
business connections in the State of Mary- 
land, and denying that they were transact- 
ing business in Maryland within the meaning 
of 15 U. S. C. A. 22. See United States v. 
Scophony Corp. [1948-1949 Trane CASES 
J 62,238], 333 U. S. 795; Eastman Kodak Co. v. 
Southern Photo-Materials Co., 273 U. S. 359; 
Donlan v. Carvel, D. Md. [1961 TrapE CasEs 
7 70,086], 193 F. Supp. 246. The service of 
process on them was unquestionably bad as 
against corporations. The complaint is very 
loosely drawn and does not allege whether 
any act by any of these five defendants in 
connection with the alleged conspiracy was 
performed in the State of Maryland by any 
officer, employee or agent of the respective 
defendants. That fact may have some bear- 
ing on the issue whether those companies 
were transacting business in the State of 
Maryland within the meaning of 15 U. S. 
C, A. 22. Under the circumstances, it seems 
proper to quash the service on those defend- 
ants and to dismiss the complaint against 


them, with leave to the plaintiff to file an 
amended complaint within thirty days. After 
process is duly served, the facts and the law 
on any material issue may be developed 
more fully than they have been on the 
present record. 


Order 


(1) The motion to dismiss the complaint 
as against Maternity Mart of Baltimore, 
Inc., is hereby denied. The motion to quash 
the service of process on that corporation 
is granted, with leave to plaintiff to make 
proper service. within thirty days from the 
date of this order. 


(2) The motion of Marilyn Weinstein 
to quash the service of process is hereby 
denied. Her motion to dismiss the com- 
plaint as against her is also denied. 


(3) The several motions to quash the 
service of process on M. A. Fine, Tony 
Lynn, Stern Made Dress Company, Stork 
Styles and Junior Maternity are hereby 
granted. The motions to dismiss the com- 
plaint against those defendants are also 
granted, with leave to the plaintiff to file 
an amended complaint within thirty days 
from the date of this order. 


[| 70,142] Columbia Broadcasting System, Inc. v. Amana Refrigeration, Inc. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 
1961—September Session, 1961. No, 13282. Dated October 30, 1961. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. PERRY, Judge. 


Robinson-Patman Act 


Price Discrimination—Television Broadcasting Contract for Program and Advertis- 
ing—Sale of “Commodity”.—A television broadcasting contract between a manufacturer 
and a television network, which embraced the contractual right or privilege of sponsorship 
identification with the broadcast of a television program and the use of a portion of the 
broadcast time for product advertising did not involve the purchase or sale of a “com- 
modity.” Therefore, the manufacturer’s claim that the network violated Section 2(a) of 
the Clayton Act by granting greater discounts, on the basis of quantity, to other sponsors 
of “Class A time” evening hour programs, including competitors of the manufacturer, 
was dismissed. 


See Price Discrimination, Vol. 1, J 3240. 


Price Discrimination—Television Programs—“Like Grade and Quality.” —Although 
no two television programs present the same artistic, educational, or entertainment value 
to all persons, it may be that so-called “prime time programs” which have demonstrated 
comparable audience drawing power would be of “like gtade and quality” from a com- 
mercial standpoint to prospective sponsor-advertisers. 


See Price Discrimination, Vol. 1, § 3245. 
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Clayton Act 


Tie-In Sales—Television Broadcasting Contract for Program and Advertising—Sale 
or Lease of “Commodity”. —A television broadcasting contract between a manufacturer 
and a television network, which embraced the contractual right or privilege of sponsorship 
identification with the broadcast of a television program and the use of a portion of the 
broadcast time for product advertising, did not involve the lease or sale of goods, wares, 
merchandise, machinery, or supplies. Therefore, the manufacturer’s claim that the net- 
work violated Section 3 of the Clayton Act by requiring the manufacturer, as a condition 
of network broadcasts, to purchase network time for a specified group of television 
stations owned by or affiliated with the network, and by refusing to sell network time 
to the manufacturer, unless it agreed to sponsor a program in which the network had a 
financial interest was dismissed. The latter claim fell within the purview of U. S. vw. 
Jerrold Electronics Corp. (1960 Trave Cases { 69,784; affirmed 1961 Trave CASES 1 69,960), 
and was insufficient for the additional reason that Section 3 does not apply to tie-ins 


involving services. 


See Exclusive Dealing, Vol. 1, J 2830. 


For the plaintiff-appellee: Hammond E. Chaffetz, Thomas M. Thomas, William R. 
Jentes, and George D. Newton, Jr., Chicago, II. 


For the defendant-appellant: John P. Ryan, Jr., and L. M. McBride, Chicago, IIl. 
Before SCHNACKENBERG, KNocu and CASTLE, Circuit Judges. 


[Nature of Action] 


CASTLE, Circuit Judge [In full text]: This 
appeal is from the District Court’s order 
dismissing a three-count counterclaim of 
Amana Refrigeration, Inc., defendant-ap- 
pellant, for failure to state a claim upon 
which relief can be granted. The counter- 
claim was filed in a diversity action brought 
by Columbia Broadcasting System, Inc., 
plaintiff-appellee, for monies alleged to be 
due under agreements for the production 
and broadcasting of a television program 
by CBS under Amana’s sponsorship over 
certain broadcasting stations affliated with 
the CBS television network. An amount 
claimed as a set-off by Amana’s answer was 
jater waived. The District Court entered 
judgment for CBS on its contract claim 
and dismissed Amana’s amended counter- 
claim on CBS’ motion that none of the 
three counts state a claim upon which relief 
can be granted. The issue on Amana’s 
appeal is thus limited to the legal sufficiency 
of its counterclaim. 


dele adie seed Vitus Jraterit e niG eee 


1 By amendment of the ‘‘facilities’’ agreement 
the later portion of the series was broadcast 
from 8:00 to 8:30 P. M. 

2 The pertinent provisions of 15 U. S. C. A. 
§ 13(a) are: 

“(a) It shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers 
of commodities of like grade and quality, where 
either of any of the purchases involved in such 
discrimination are in commerce, where such 
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Each count or alleged cause of action of 
the counterclaim avers in substance that 
Amana entered into a “facilities” agreement 
and a “program’ agreement, constituting 
one integral contract, with CBS “covering 
the sale of network television time” by 
CBS to Amana and “covering the produc- 
tion and sale of the program purchased” 
by Amana from CBS, and pursuant to 
which contract Amana sponsored a series 
of television programs broadcast from New 
York on alternate Tuesdays from 8:30 to 
9:00 P. M.” 


[Violations Claimed] 


Count 1 charges that CBS violated Sec- 
tion 2(a) of the Clayton Act (15 U.S.C. A. 
§ 13(a))? and damaged Amana by granting 
greater discounts, on the basis of quantity, 
to other sponsors of “Class A time” evening 
hour programs, including competitors of 
Amana. Count II charges violation of Sec- 
tion 3 of the Clayton Act (15 U. S.C. A. 


commodities are sold for use, consumption, or 
resale within the United States or any Territory 
thereof or the District of Columbia or any in- 
sular possession or other place under the juris- 
diction of the United States, and where the 
effect of such discrimination may be substan- 
tially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person 
who either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them: . . .” 
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§ 14)? and consequent damage to Amana by 
the requirement of CBS, as a condition of 
network broadcasts, that Amana “purchase 
network time” over a specified group of 
television stations which included all of the 
stations owned and operated by CBS and 
certain affiliated stations. Count III charges 
an additional Section 3 violation to Amana’s 
damage by the refusal of CBS to “sell net- 
work time” of Amana’s choice to Amana 
unless the latter agreed to sponsor a pro- 
gram in which CBS had a financial interest. 
Treble damages are sought pursuant to 
Section 4 of the Clayton Act (15 U. S.C. A. 
§ 15). 


[Issues] 


The main contested issues presented by 
Amana’s appeal are: ; 


(1) Whether the allegations of Count I 
of the counterclaim set forth price dis- 
crimination in transactions involving pur- 
chasers of commodities of like grade and 
quality. 

(2) Whether the allegations of Counts II 
and III set forth prohibited tie-in practices 
in connection with a lease, sale, or contract 
for the sale of goods, wares, merchandise, 
machinery, supplies, or other commodities. 


(“Commodity”} 


Amana contends that the legal sufficiency 
of all three counts of its counterclaims 
hinges upon the scope of the term “com- 
modity” as used in Sections 2(a) and 3 of 
the Clayton Act. It argues that the term 
includes the subject matter of the inte- 
grated agreements although intangible and 
that in common parlance television “time” 
is “purchased” and “sold”. It relies on the 
remedial purpose of the statute as evincing 
Congressional intent that “commodity” be 
accorded its broadest meaning and asserts 
that nothing in‘the legislative history of the 
enactment requires restricting its scope. 

CBS contends that no purchase, sale or 
lease of a commodity is here involved, that 
the essence of the contract is the rendition 


‘integrated 


of services, an intangible, which legislative 
history and court decisions demonstrate is 
beyond the reach of Sections 2(a}) and 3. 
Further, CBS relies on administrative inter- 
pretation, practical construction by the ad- 
vertising industry and statements of text 
writers, 


Neither the facilities agreement nor the 
program agreement is set forth in CBS’ 
complaint or in Amana’s counterclaim 
nor incorporated as an exhibit. Amana has 
elected to plead the legal effect of the 
agreements. Cf. Graffius v. 
Weather-Seal,~ Inc., D. C. Ohio 1946, 7 
F. R. D. 125. While the CBS Network 
Rate Card #11, attached to the initial an- 
swer as Exhibit I, and incorporated by 
reference in the counterclaim, discloses that 
the time duration of the broadcast is used 
to measure its cost to the sponsor we are 
of the opinion that the reasonable infer- 
ences to be drawn from the allegations 
concerning the written agreements do not 
admit of the transaction being accurately 
characterized as a “sale” of television “time” 
as it is labeled by Amana nor as merely a 
“services” contract as argued by CBS. 
Although both services and time are in- 
volved we conclude that in its essence the 
contract alleged is a purchase by Amana 
of the privilege of having itself identified as 
sponsor of the program broadcast and mak- 
ing use of the permissible portion thereof 
for advertising its products. 


We are mindful of the fact that dictionary 
definitions of the word “commodity” have 
included its use in the sense of “privilege”. 
See: Beechley v. Mulville, 102 Iowa 602, 608, 
70 N. W. 107, citing Anderson’s Law Dic- 
tionary. But here we must evaluate the 
word in the context in which it appears— 
the purchase, lease or sale of goods, wares, 
merchandise, machinery or supplies. 


We have carefully considered the legis- 
lative history cited by the parties but find 
nothing therein which we regard as conclu- 


215 U. S. C. A. § 14 provides: 

“It shall be unlawful for any person engaged 
in commerce, {n the course of such commerce, 
to lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or un- 
patented, for use, consumption, or resale within 
the United States or any Territory thereof or 
the District of Columbia or any insular posses- 
sion or other place under the jurisdiction of the 
United States, or fix a price charged therefor, 
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or discount from, or rebate upon, such price, 
on the condition, agreement, or understanding 
that the lessee or purchaser thereof shall not 
use or deal in the goods, wares, merchandise, 
machinery, supplies or other commodities of a 
competitor or competitors of the lessor or seller, 
where the effect of such lease, sale or contract 
for sale or such condition, agreement, or under- 
standing may be to substantially lessen compe- 
tition or tend to create a monopoly in any line 
of commerce.’’ 
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sive on the issue before us. Nor have we 
been cited any case which is determinative. 
Our own research has produced none. 
Amana’s reliance on state court decisions 
holding insurance,‘ electricity,5 and tele- 
phone service® to be commodities is mis- 
placed. There is little similarity between 
those subject matters and the “privilege” 
here secured as a matter of contract right 
and obligation except the intangible quality 
they all share. 


Moreover, we are of the opinion that the 
most reliable guide to the meaning of the 
word “commodity” is the context in which 
it is employed and in our considered judg- 
ment the context here—goods, wares, mer- 
chandise, machinery and supplies—does not 
permit an application of the term which 
embraces the contractual right or privilege 
of sponsorship identification with the broad- 
cast of a television program and the use 
of a portion of the broadcast time for 
product advertising. And, the remedial pur- 
pose of legislation is not to be derived by 
rejection of the context of its expression. 


It would serve no useful purpose to dis- 
cuss all of the cases or the text materials 
cited by the parties. Our conclusion as to 
the essential nature of the contract makes 
some of them irrelevant. The others afford 
no real guide to resolution of the issue. 
We have, however, considered all of Amana’s 
contentions. 


[Like Grade and Quality] 


We do not find it necessary to reach the 
question tendered by CBS’ argument that 
Count I is insufficient for the reason that 
television broadcasts are not of “like grade 
and quality” except to indicate that we re- 
gard it to involve a factual issue not pre- 
sented by the pleadings. Although no two 
programs present the same artistic, educa- 
tional or entertainment value to all persons 
it may well be that so-called prime time 
programs which have demonstrated com- 
parable audience drawing power would 
be of like grade and quality from a com- 
merical standpoint to prospective sponsor- 
advertisers. 


Count III predicates liability on a pro- 
hibited tie-in of the production of the pro- 
gram material for the broadcasts. It thus 
falls within the purview of United States v. 
Jerrold Electronics Corporation, E. D. Pa, 
1960 [1960 TrapE Cases { 69,784], 187 F. 
Supp. 545, aff. [1961 Trape Cases {[ 69,960] 
365 U. S. 567 and is insufficient for the 
additional reason that 15 U. S. C. A, §14 
does not apply to tie-ins involving services. 


It is our conclusion that the District 
Court did not err in dismissing Amana’s 
counterclaim. 


Affirmed. 


[] 70,143] City of Philadelphia (Civ. Nos. 29810, 29920, 29922-24, 29928, 29930, 


29931); City of Philadelphia and The United Gas Improvement Co., as manager of the 
property known as the Philadelphia Gas Works (Civ. Nos. 29817, 29921, 29925-27, 29929) ; 
Philadelphia Electric Co., on behalf of itself and others similarly situated (Civ. Nos. 
30015-30025, 30158-30162); and Conowingo Power Co, (Civ. Nos. 30026, 30027, 30162) 
v. Westinghouse Electric Corp., et al. 


In the United States District Court for the Eastern District of Pennsylvania. 
October 23, 1961. 


Dated 


Sherman Act 


Private Suits—Class Action—Impracticability of Dealing with Separate Actions.— 
The joinder of 25 treble damage claims based upon convictions in the Philadelphia elec- 
trical equipment cases was permitted since the separate trial of the claims, if separate 
lawsuits were brought, would place an almost intolerable burden on the court. Consid- 
erably more than 24 lawsuits would have to be separately tried, and in view of the some 
360 or 370 pleadings filed, great advantages to the administration of the cases would result 
by maintaining the action as a class suit. Also, statute of limitations issues would not bar 
the maintenance of the suit. 

See Private Enforcement and Procedure, Vol. 2, J 9032. 


4 Speegle v. Board of Fire Underwriters [1946- 
1947 TRADE CASES { 57,493], 29 Cal. 2d 34, 
172 P. 2d 867; Beechley v. Mulville, 102 Iowa 
602, 70 N. W. 107. 


Trade Regulation Reports 


5 State ex rel. Spillman v. Interstate Power 
Co., 118 Neb. 756, 226 N. W. 427. 
6 McKinley Tel. Co. v. Cumberland Tel. Co., 
152 Wis. 539, 140 N. W. 38. 
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Private Suits—Allegations as to Nolo Contendere Pleas—Motions to Strike.—Refer- 
ences to pleas of nolo contendere entered in the Philadelphia electrical equipment cases 
were stricken from complaints in treble damage actions based upon those cases. A 
tremendously heavy weight of authority is to the effect that the nolo contendere plea is not 
evidence of the commission of the acts or offenses which were the subject of the civil suits. 
Although the allegations were not impertinent or scandalous, they were immaterial and 
there were possibilities of prejudice. It was noted, however, that the instant ruling would 
not be controlling as to any subsequent offer of such pleas in evidence, and indicated that 
for statute of limitations purposes, such pleas might be mentioned in showing when the 
government suits were terminated. 


See Private Enforcement and Procedure, Vol. 2, {| 9278.76. 


Private Suits—Intervention—State Utility Commission—A state public utility com- 
mission was not permitted to intervene in treble damage actions based upon convictions in 
the Philadelphia electrical equipment cases. Even if the commission were regarded as an 
agent of the consumers or of the public generally, it did not qualify as a party injured in 
its business or property within the meaning of Section 4 of the Clayton Act. Consumer 
interests, which was the only basis on which the application for intervention could be 
sustained, were entirely too remote to permit intervention. 


See Private Enforcement and Procedure, Vol. 2, J 9036. 


Private Suits—Answers—Motion to Strike Sham Answers.—Although answers filed 
in treble damage actions based upon convictions in the Philadelphia electrical equipment 
cases were claimed to be sham in view of testimony before a Congressional committee and 
pleas of guilty in the Philadelphia cases, motions to strike such answers were denied on 
the ground that the defendants should not be precluded from presenting their side of the 
case before a judge or jury as to their liability. However, the instant ruling would not 
bar the court from holding the answers sham if it developed through discovery proceedings 
or proceedings of any kind that the answers were sham. 


See Private Enforcement and Procedure, Vol. 2, § 9178. 


For the plaintiff: Harold E. Kohn, Dolores Koman and Aaron M. Fine, Dilworth, 
Paxson, Kalish, Kohn & Dilks, Philadelphia, Pa. 

For the defendants: Henry W. Sawyer, III, Drinker, Biddle & Reath, Philadelphia, 
Pa., for General Electric Co.; Philip Price, Philadelphia, Pa., for J-T-E Circuit Breaker 
Co.; Michael Von Moschzisker, and Philip H. Strubing, Pepper, Hamilton & Scheetz, 
Philadelphia, Pa., for Westinghouse Corp.; Louis J. Goffman, Wolf, Block, Schorr & 
Solis-Cohen, Philadelphia, Pa., and Jacob Imberman, Proskauer, Rose, Goetz & Mendel- 
sohn, New York, N. Y., for Federal Pacific Electric Co.; W. Bradley Ward and Edward 
W. Mullinix, Schnader, Harrison, Segal & Lewis, Philadelphia, Pa., for Allis-Chalmers 
Mig. Co. 


KirKpPATrRICK, Senior Judge [Jn full text 
except for omissions indicated by asterisks]: 
The Court: Well, all right, then. I will 
deny the motion to dismiss the class action. 


though I am not quite ready to accept Mr. 
Kohn’s statement that it would mean 200 
more cases, it would certainly, if I deny 
this motion, mean a very substantial num- 


23(a) provides for the joinder of the sepa- 
rate causes of action, such as in a spurious 
class suit, exactly as is done here, the 
condition being adequate representation and 
also the impracticability of dealing with the 
actions separately. Bringing them all before 
the Court I take to mean bringing all the 
suits and disposing of them properly. 

In other words, I think that the word 
“impractical” or “practicable” requires the 
Court to consider something more than just 
bare numbers. I realize that 25 is not a 
very large number, but this is a very 
peculiar, almost unique situation and al- 
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ber of cases, considerably more than just 
adding 24 lawsuits to the case. I don’t 
know how many it would add, but it is 
obvious that there would be a great many 
more lawsuits than that, and it would place 
an almost intolerable burden on the Court. 
As has been pointed out in these cases up 
to date there are some 360 or 370 pleadings 
of various kinds filed and I can see there, 
if the matter is handled as was suggested, 
as a matter of common sense and practica- 
bility, great advantages to the administration 
of the case in maintaining this action as a 
class suit, 
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I don’t think the statute of limitations is 
a serious question at all because, as has 
been pointed out, there is always an oppor- 
tunity to close the class. 


How many years are there still to run? 
Mr. Kohn: Well, sir, at least, I should 
say, Six or seven months based on the old 
criminal suit; and as long as the civil suit 
remains in the time is indefinitely extended. 
The Court: Yes. 


At any rate, there is quite a considerable 
time before the statute is effective and I 
definitely do not read the cases cited by 
Mr. Sawyer as making it requisite in all 
cases that there be an element or factor of 
avoiding jurisdictional barriers. It is, of 
course, a consideration which should be and 
is properly addressed to the discretion of 
the Court and it may be a factor in moving 
the Court, and quite often is a factor in 
moving the Court to sustain a class action, 
that is, it has been; but I don’t think it is a 
sine qua non of the maintenance of the suit. 


I think that I will recess for ten minutes. 
xk * * 


[Nolo Contendere Pleas} 


The Court: Well, I am going to ask you 
to submit decrees striking out the reference 
to the pleas of nolo contendere, but not dis- 
turbing the allegations of the pendency of 
civil suits or of fraudulent concealment. 


I agree with much that Mr. Kohn has 
said. I never could myself quite grasp the 
logic of this distinction between nolo con- 
tendere and not guilty and why the one is 
permissible in evidence in a civil suit and 
the other is not, but it seems to me that a 
tremendously heavy weight of authority is 
to the effect that the nolo contendere plea is 
not evidence of the commission of the acts 
or offenses which are the subject of the civil 
suit. The allegations objected to certainly 
can’t be called impertinent or scandalous, 
but I think they must be called immaterial, 
and I can see possibilities of prejudice. 


Now, of course, as I said, my ruling in 
this matter is a matter of correcting or 
limiting the pleadings only, and the plead- 
ings under the present system of notice 
pleading are not nearly as important as they 
used to be years ago, and it may be that 
when the offer in evidence comes, that the 
judge who tries the case may have a differ- 
ent ruling. I don’t think what I am doing 
is binding him in any way. It seems to me 
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that the rule has been considered in so 
many cases and adopted in so many cases 
that I don’t have very much choice in the 
matter; and, of course, the pendency of 
the Government’s civil actions I don’t think 
can possibly prejudice anybody. 

Incidentally, I have a note here that in 
Judge Conger’s case, after what he said he 
allowed the plaintiff an opportunity to 
amend the complaint so that it could recite 
the fact that an action had been begun by 
the Government at such-and-such a time 
and the action had been terminated at such- 
and-such a time, and that was, of course, a 
civil action. 

Mr. Kohn: I think, sir, we will have to 
have something, in view of the statute of 
limitations, about those suits which ended 
with the nolo contendere plea. Perhaps we 
can say when they began and ended. 

The Court: Yes, you can say when they 
terminated. I don’t believe there should be 
much trouble about that. 

Let’s see if I have any other notes on the 
subject. 

I think that about covers all that I have 
to say on the subject. I think the weight 
of authority really compels me to strike 
those allegations, although if I were entirely 
free and it was a new question, I might 
feel otherwise about it. However, that will 
have to stand. 

You will have to submit a number of 
orders for me to sign, I mean. 

Mr. Kohn: Well, perhaps the defendant 
can submit to us a form of decree indexed 
into the docket number of every case and 
we will be glad to pass on it. 

The Court: Yes. I suppose the ruling 
applies to quite a large number of cases. 

Mr. Kohn: They know those whom they 
want to get ott. It doesn’t mean that much. 

Did you want to hear the next motion 
now? 

[Sham Answers] 

The Court: Yes, I am ready. What mo- 
tion do you mean now? 

Mr. Kohn: The sham. 


The Court: Yes, I think we might as 
well hear that now. 
Mr. Kohn: May I put these up here 


where Your Honor can see them. 
(Two large plaques were handed up to 
the Court.) 
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Mr. Kohn: If Your Honor please, this is 
a motion which really comes under two 
different rules, Rule 8 and Rule 11 


The Court: Yes. 

geek e 

Now also Mr. Ingersoll says he shouldn’t 
be hung by what somebody else said, but 
Fred Loock, president of Allen-Bradley, 
testified himself before the Kefauver Com- 
mittee that he attended meetings with com- 
petitors, and this is in our motion undenied, 
at the Hopkins Airport Hotel in Cleveland, 
Ohio, at which he agreed to increase cer- 
tain prices by ten per cent and do various 
other things; so that you do have a case 
in that situation of his own man testifying 
as a matter of public record under age 
before the United States Senate. 


Finally, Mr. Imberman, as you know, 
was quite persistent and did finally get into 
the record the fact that he was admitting 
that from 1958 on he was or his client was 
in the conspiracy. 


Mr. Goffman: I dispute that that is a 
fair interpretation of that language, Your 
Honor, 


The Court: Well, it is a matter of very 
great importance, there is no question about 
it, and I have to approach it in the light of 
a fact that is obvious,—that if these an- 
swers are stricken from the record as 
shams, the question of liability will be 
settled as a matter of fact and there will 
be no opportunity for the defendants to 
produce their side of the case before a 
judge or a jury on the trial of liability. 

However, that may be the point which 
I will be compelled to reach. I am not 
ready to say that it is at the present time. 

It is obvious to everybody that these 
cases are peculiarly difficult, complicated, 
and will be long drawn out on trial and the 
issues will be numerous and difficult. 

For that reason, of course, it is all the 
more, it seems to me, the duty of counsel 
to endeavor to expedite and to simplify the 
trial by following what is clearly the spirit 
and intent of the rules, and particularly 
Rules 8(b) and 11, and by making such ad- 
missions as are actually required by those 
rules. 


Now I don’t believe on the record before 
me I am quite able to say that it is so clear 
(the language I used in another case) that 
it is so plainly and necessarily within the 
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defendants’ knowledge that averments of 
ignorance must be palpably untrue. In 
view of the complicated and rather lengthy 
nature of the paragraphs of the complaints 
in question I don’t believe, on what I have 
actually before me, I am able to say that. 


It may undoubtedly develop in the course 
of discovery proceedings that those aver- 
ments, interpreted in any reasonable way, 
are untrue. I can’t help but feeling (and I 
don’t think anybody can) and it is not 
likely that 34 perfectly innocent people 
would plead guilty to an indictment which 
would put them in the risk of imprisonment 
as well as heavy fines, if they were not 
guilty of a single fact or act alleged in the 
indictment. It seems highly unlikely and 
yet at this point I do not feel that I am 
able to say so. 


I want to say this, that in view of what 
I said about the complicated and difficult 
nature of the case and the duty of counsel 
therein, the Court would not only allow but 
would welcome any amendments to the 
pleadings, either the complaint or the an- 
swers, which would relieve the Court later 
on of the burden of eliciting the proof of a 
great many things that everybody knows 
can be proved and will be proved. 


Now, I don’t mean to say that that means 
a general admission or any thing of that 
sort, but certainly this matter can be simpli- 
fied by a stricter compliance with Rule 8(b) 
than appears to me to have been observed 
at the present time. 


I will not, therefore, strike the answers 
or portions of the answers at this time as 
sham, 


My ruling does not mean that if it de- 
velops through discovery proceedings or 
proceedings of any kind that the answers 
are sham the Court will be prevented from 
holding the answers sham if that fact should 
appear. Of course, at that time it may be 
that the only question then will be the re- 
sponsibility of the attorneys who made them. 
Now I don’t say that that will appear, but 
it is possible, so I will deny the motion at 
the present time. 


In those earlier cases, those bank cases 
on which I have ruled, I had matters of 
record that were not subject to any possible 
difference of construction or interpretation 
or anything of that sort, and I entered sum- 
mary judgment in a good many of them 
without worrying about whether the de- 
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fendants were being deprived of their day 
in Court or not because those were so 
obviously sham. 


Now we have a situation here where the 
facts presented as they exist at the present 
time do not quite reach the measure of cer- 
tainty which I had in those cases that I 
referred to. 

x Ok x 


[Intervention] 


The Court: I think that if the rules 
provided for intervention are taken literally 
the applicant does not come within the 
scope of any rule. 


The only possibility upon which a claim 
of this kind or an application of this kind can 
be sustained is by considering the applicant 
for intervention as an agent of the con- 
sumers of electric power who are in the 
_areas affected by the alleged conspiracy, or 
even putting them in the place of—in the 
shoes of that portion of the public that is 
involved. 


Of course, a claim of that kind is really 
adverse to the plaintiff rather than to the 
defendant and if it is carried too far might 
allow the intervention of the Public Utility 
Commission in every suit in which a public 
utility stood to lose or recover an amount 
of money. 


I have no doubt it would not exercise 
such a right, if it had any, in the smaller 
cases and I am sure it would do what Mr. 
Ward agreed it would in the case of a large 
disaster that threatened the continuation of 
the utility’s work. 


Even if you regard the Commission as an 
agent of the consumers or of the public 
generally, it does not seem to me that it 
qualifies within Section 4 of the Clayton 
Act as a party injured in his property or 
business. I am quite sure those are the 
words, although I don’t have the Act 
with me. 


In other words, you must put a limit 
somewhere on the point where persons 
qualify as parties under that section of the 
Act. It is generally recognized, as I said 
in an earlier opinion in the Harrison case, 
that stockholders, creditors, or employees 
of corporations do not come within the Act 
although as such persons undeniably suffer 
injury in their property if the corporation 
is injured, and it would seem the Courts 
recognize that the Act does not give a 
right of action to everyone who can trace 
a financial loss, however remote, to a viola- 
tion of the antitrust laws. 

I think within that principle that the con- 
sumer’s interests, which are the only bases 
on which the application could be sustained, 
are entirely too remote to permit the inter- 
vention in this case and I will, therefore, 
strike the motion. I will deny the motion 
to intervene. 

I had better recess for a few minutes and 
see whether we will take the other point 
up before lunch. 

Mr. Ingersoll: Do I understand that 
counsel who are not interested in the Fort 
Pierce situation are dismissed from court? 

The Court: Oh, no, there is no reason 
for them to stay. That is the reason I took 
it up last. 

ae 3 

Mr. Warner: Your Honor, I have a 
problem with respect to the order denying 
the Commission’s Motion to Intervene. 

I would like to leave the record open for 
appeal should I be instructed by the Com- 
mission to file one. 


The Court: Yes, How do you want to 
do it? 
Mr. Warren: I am a little concerned 


by Rule 54(b) and whether if I appealed 
now, with the other issues outstanding, it 
might be— 

The Court: 
to do? 


Well, what do you want me 


* * 


[70,144] The State of Texas v. Sinclair Oil Corp., et al. 
In the District Court of Tarrant County, Texas, 17th Judicial District. No. 11, 386-C. 


Dated October 23, 1961. 


Texas Antitrust Laws 


Acquisitions—Settlement Agreement—Rights in Acquired Stock—Disposition of Ac- 
quired Stock.—An oil company, under the terms of a consent decree which terminated a 
state action challenging the company’s acquisition of part of the stock of another oil com- 
pany, agreed not to purchase additional shares of stock in the company, to causé a merger 
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or consolidation between the two companies, or to use its stock in the company for the 
purpose of preventing or lessening competition between the two companies or creating 
any unlawful restrictions in the Texas oil and gas industry. The oil company reserved the 
right to vote such shares of stock and to participate in the business and affairs of the 
company. Also, the company gave assurance that it was its intention to sell such shares, 
when and provided it could do so without loss. 


See Acquiring Competitors, Vol. 1, {| 4460.46. 


For the plaintiff: Will Wilson, Attorney General, and Beale Dean, Special Assistant 


Attorney General, Austin, Texas. 


For the defendants: Thompson, Walker, Smith & Shannon, Ogden K. Shannon, Fort 
Worth, Texas, Baker, Botts, Andrews & Shepherd, by Thomas M. Phillips, F. G. Coates 
and James L. Shepherd, with Nat. J. Harben and Joseph P. Walsh, of counsel, Houston, 


Texas. 
Final Judgment 


Lanopon, Judge [In full text]: On this the 
23rd day of October, 1961, at a regular 
term of this court, there came on to be 
heard the above entitled and numbered 
cause, whereupon the State of Texas ap- 
peared by and through Will Wilson, At- 
torney General of Texas, and its Special 
Assistant Attorney General, Beale Dean, 
and the defendant, Sinclair Oil Corpora- 
tion (hereinafter referred to as Sinclair), 
appeared by and through its attorneys of 
record. Thereupon, both parties announced 
and represented to the court that all the 
issues and contentions involved in this 
litigation have been settled between the 
State of Texas and Sinclair, on the basis 
of certain assurances made and protective 
measures agreed on by Sinclair with the 
State. Accordingly, both parties moved the 
court to enter a final judgment, evidencing 
such assurances and protective measures 
and settlement agreement of the parties, 
without trial or adjudication of any issue 
of fact or law and without admission, or 
implication of same, by either party with 
respect to such issue. 


[Reasons for Termination] 


While disclaiming any authority to speak 
for the Attorney General, the court stated 
at a preliminary hearing held in this cause 
on May 5, 1959, that it did appear that the 
main purpose of the Attorney General was 
to deter or to prevent violations of the 
law. The court pointed out, therefore, 
that if “satisfactory assurances” could be 
given to the Attorney General or “certain 
protective measures” could be agreed upon 
so as to make certain that the purchase or 
use of the stock in question would not, 
either directly or by indirection, eliminate 
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or lessen competition or otherwise be used 
in violation of the antitrust law, this law- 
suit could be terminated and considerable 
time and money saved. 


The Court then suggested that the par- 
ties involved in this litigation exert every 
effort toward a solution of their differences 
and attempt to find some reasonable basis 
for an “agreement that might be satisfactory 
to all and harmful to none.” The Court 
stated that it appeared to him that if “the 
defendants in this litigation could give as- 
surances acceptable to the others that they 
have no ulterior motive or purpose in mind 
this litigation can be terminated at once.” 
The Court concluded its remarks by stating 
that at any rate considerable time and ex- 
pense would be involved in the preliminary 
stages even before a hearing could be had 
on the merits. 


[Settlement with Lehman Brothers] 


Thereafter, negotiations ensued over an 
extended period of time by and between all 
parties in a serious and bona fide effort to 
comply with the court’s statement and sug- 


gestions. An agreement was reached by 
the State with the defendant, Lehman 
Brothers. As a consequence the alleged 


cause of action against Lehman Brothers 
was severed and a final judgment entered 
on November 6, 1959, under the terms of 
which, among other things, Lehman Broth- 
ers was restrained thereafter from attempt- 
ing to cause or bring about, either directly, 
or indirectly, a merger between Sinclair 
and Texas Pacific Coal and Oil Company, 
hereinafter referred to as Texas Pacific. 


[Settlement with Texas Pacific] 


ike petition having alleged no other com- 
bination or conspiracy, there remained the 
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controversy between the State of Texas, 
on the one hand, and the defendants, Sin- 
clair and Texas Pacific, on the other hand. 
Following the entry of the judgment against 
Lehman Brothers, and its dismissal from 
the suit, all of the remaining parties have 
continued serious, honest and bona fide 
negotiations to arrive at a solution of their 
differences and to find some reasonable 
basis for an agreement that might in the 
words. of the court be “satisfactory to all 
and harmful to none.” 


Heretofore, on motion of the State of 
Texas, Texas Pacific was dismissed as a 
party to this suit. 


It was and is the objective of the State 
and Sinclair that: 


(1) Sinclair give assurances acceptable to 
the State that it has no ulterior motive or 
purpose; and 

(2) Certain protective measures be agreed 
upon so as to make certain that Sinclair’s 
ownership of the shares of Texas Pacific’s 
stock will not be used either directly or by 
indirection to eliminate competition or other- 
wise be used in violation of the antitrust 
laws of Texas. 


It is in the spirit of the court’s sugges- 
tions and remarks that this agreement is 
entered into and certain assurances made 
and protective measures agreed upon. 


Assurances 


Sinclair hereby gives assurance that it 
has no intent or purposes to use its shares 
of stock in Texas Pacific to cause, directly 
or indirectly, a merger or consolidation of 
Sinclair with Texas Pacific or bring about 
a sale of all or substantially all Texas 
Pacific’s assets to Sinclair. Sinclair gives 
further assurance that it will not use its 
shares of stock in Texas Pacific for the 
purpose of: 


(a) Preventing or lessening any competi- 
tion in violation of the antitrust laws of 
Texas (if such competition should exist 
or develop between Sinclair or any of its 
subsidiaries and Texas Pacific) in any of 
the respects alleged in plaintiff’s first amended 
original petition; 

(b) Creating any unlawful restrictions in 
trade or commerce in the oil and gas in- 
dustry in Texas, or creating or carrying 
out any unlawful restrictions against Texas 
Pacific in the free pursuit of its business in 
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Texas as authorized and permitted by the 
laws of Texas; or 

(c) Taking any action pertaining to Texas 
Pacific which would be contrary to or in 
violation of the laws of Texas. 


Subject to the other provisions in this 
decree, Sinclair reserves the right to vote 
its shares of stock in Texas Pacific and to 
Participate in the business and affairs of 
Texas Pacific as other shareholders of 
Texas Pacific in accordance with Article 
2.29 of the Texas Business Corporations 
Act, and all other applicable laws, rules 
and regulations. 


As further evidence of its good faith and 
as further assurance to the State of Texas, 
Sinclair herewith gives assurance that it is 
the intention of Sinclair to sell or otherwise 
dispose of the shares of Texas Pacific now 
owned by Sinclair, either at private sale 
or otherwise, when and provided it can do 
so without loss to it. 


Protective Measures 


In addition to the foregoing assurances, 
the parties have agreed upon certain pro- 
tective measures calculated to protect the 
public interest, which are accepted by the 
Court, and which are herewith made a part 
of this decree. The Court is of the opinion 
that the motion of counsel should be 
granted, and that this judgment is the 
compromise and settlement of the parties 
hereto and should be entered. 


It is, therefore, ordered, adjudged and 
decreed, without trial or adjudication, how- 
ever, of any issue of fact or law and with- 
out admission by any party with respect 
to any such issue, as follows: 


1. That the defendant Sinclair shall not 
purchase or acquire, or hold the beneficial 
interest in, any additional shares of the 
common stock or other voting securities of 
Texas Pacific; provided, however, that Sin- 
clair shall have the right to receive and 
hold any shares of Texas Pacific stock 
issued to it as stock dividend or in a stock 
split and to purchase its proportionate 
part of stock, or securities convertible into 
stock, under any rights related in any way 
to the outstanding voting stock of Texas 
Pacific which are given or offered to other 
holders of its common stock. 


2. That the defendant’ Sinclair shall not 
cause, bring about, attempt to bring about, 
or assist others in bringing about, either 
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directly or indirectly, a merger or consoli- 
dation between Texas Pacific and Sinclair 
or any of its subsidiaries or any acquisition 
of all or substantially all of the assets or 
properties of Texas Pacific by Sinclair or 
any of its subsidiaries; provided, however, 
that at any time, while Sinclair is a sub- 
stantial shareholder of Texas Pacific, if 
the Board of Directors of Texas Pacific 
under circumstances not amounting to a 
violation of the antitrust laws of the State 
of Texas, shall decide to seek proposals 
for, or enter into negotiations with respect 
to, a merger or consolidation or for dispo- 
sition of all or substantially all of the 
properties and assets of Texas Pacific, re- 
quiring special authorization of Texas Pa- 
cific’s stockholders, and if the defendant 
Sinclair has not caused or brought about 
such Board decision, it shall not be a 
violation of this decree for Sinclair, or any 
of its subsidiaries, to submit a proposal 
to Texas Pacific, or for the Board of Di- 
rectors of Texas Pacific to recommend, or 
for the Texas Pacific shareholders to au- 
thorize the carrying out.of, such a proposal 
or plan based thereon, or for Sinclair or 
Texas Pacific to consummate the same, 
provided none of such actions violate the 
antitrust laws of the State of Texas. Ii 
a proposal other than one submitted by 
Sinclair or one of its subsidiaries, or a 
plan based thereon, is approved and recom- 
mended by Texas Pacific Board of Direc- 
tors (not including members of said Board 
who are employed by Sinclair) to the 
shareholders of Texas Pacific as being the 
most favorable to Texas Pacific and its 
stockholders as a whole, and if in fact such 
proposal or plan is the best one made, and if 
Sinclair, or any of its subsidiaries, has had 
an opportunity to submit a proposal, which 
opportunity is substantially equal to that 
afforded the party making said best pro- 
posal, Sinclair will cooperate fully in the 
consummation of any proposal so recom- 
mended, and vote its stock in favor thereof. 


3. That the defendant Sinclair shall not 
use its stock in Texas Pacific for the pur- 
pose of: 


(a) preventing or lessening any com- 
petition in violation of the antitrust laws 
of Texas (if such competition should 
exist or develop between Sinclair or any 
of its subsidiaries and Texas Pacific), in: 


(i) the bidding for or acquisition of oil 
and gas leases from the State of Texas, 
or from boards and agencies thereof; 
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(ii) the bidding for or acquisition of oil 
and gas leases from citizens, firms and 
corporations in Texas; 

(iii) the bidding for or acquisition of 
oil and gas properties from private in- 
dividuals, corporations and associations 
in Texas; 

(iv) the carrying on of seismograph, 
geological and other exploratory work 
to determine where favorable structure 
or areas may be located; 

(v) the sale of oil, gas and other pe- 
troleum products; 

(vi) the drilling for and production of 
oil and gas; 

(vii) the operation of plants for the 
extraction of gasoline or other liquefied 
petroleum gases from gas; or 

(viii) other aspects of the oil and gas 
business in Texas; 

(b) creating any unlawful restrictions 
in trade or commerce in the oil and gas 
industry in Texas, or creating or carrying 
out any unlawful restrictions against 
Texas Pacific in the free pursuit of its 
business in Texas as authorized and per- 
mitted by the laws of Texas; or 

(c) taking any action pertaining to 
Texas Pacific which would be contrary 
to or in violation of the laws of Texas. 


4. This judgment shall be binding upon 
the defendant Sinclair, its officers, agents, 
servants, employees, attorneys and those 
persons in active concert or participation 
with them who receive actual notice of 
this judgment by personal service or other- 
wise, as provided by Rule 683, Texas Rules 
of Civil Procedure. 


5. That the defendant Sinclair in com- 
pliance with the suggestions of this court, 
has agreed to the settlement of this case, 
denying any and all liability, and for the 
purpose of avoiding prolonged and ex- 
pensive litigation and without any admis- 
sion by it with respect to any issue involved 
in this case. 


6. That the plaintiff, the State of Texas, 
still insists that it is entitled to the relief 
prayed for in its First Amended Original 
Petition on file herein, but likewise that it 
has agreed to the settlement of this case 
and the entry of the judgment herein in 
order to compromise and settle this matter 
and to avoid prolonged and expensive liti- 
gation and to further the public interest. 


7. That the compensation and expenses 
of the Commissioner heretofore appointed 
in this cause, Kenneth Toal, not hereto- 

© 1961, Commerce Clearing House, Ine. 


Number &—53 
11-13-61 


Cited 1961 Trade Cases 


78,561 


Exposition Press, Inc.v. FTC 


fore paid, shall be paid by the defendant 
Sinclair. 

8. That one-half of the remaining costs 
of this cause shall be paid by defendant 
Sinclair, and one half of said remaining 
costs shall be paid by the State of Texas. 


9. That at any time and from time to 


eral, and after due notice to the defendant 
and hearing upon such application, writs 
of injunctions may be issued and served 
in the enforcement of this judgment. 


10. That, except as herein provided, 
plaintiff, the State of Texas, shall take 
nothing by its said suit. 


time, upon application of the Attorney Gen- 


{J 70,145] Ponca Wholesale Mercantile Co. v. Rocky Mountain Wholesale Co., Inc. 


In the Supreme Court of the United States. No. 352. Decided November 6, 1961. 
Appeal from the Supreme Court of New Mexico. 


New Mexico Cigarette Fair Trade Act 


Sales Below Cost—New Mexico Cigarette Fair Trade Act—Constitutionality—An 
appeal from a New Mexico Supreme Court decision upholding the constitutionality of 
the New Mexico Cigarette Fair Trade Act was dismissed by the U. S. Supreme Court 
“for want of a substantial federal question”. 


See Sales Below Cost, Vol. 2, { 6629.33. 


For the appellant: Bryan G. Johnson, James T. Paulantis, and Richard G. Cooper, 


Albuquerque, N. M. 
For the appellee: Louis C. Lujan, Albuquerque, N. M. 
Dismissing appeal from 1961 Trade Cases {[ 69,933. 


dismissed for want of a substantial fed- 
eral question. 


Per Curiam [In full text]: The motion 
to dismiss is granted and the appeal is 


[{] 70,146] Exposition Press, Inc. and Edward Uhlan v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 17. September 
Term, 1961. Docket No. 26840, Decided November 6, 1961. 


Petition for review of an order of the Federal Trade Commission requiring petitioners, 
pursuant to Federal Trade Commission Act § 5, 15 U. S. C. § 45, to cease and desist from 
deceptive advertising practices. 


Federal Trade Commission Act 


Misrepresentation — Business Opportunities — Earnings Exaggerated — Sufficiency of 
Evidence.—A publishing firm was properly prohibited from representing, through the use 
of the word “royalties”, that it would make payments to an author based on the sales of 
his book, without disclosing that the payments were not a net return to the author but 
that the cost of publishing the book had to be borne by the author. The Commission’s 
finding that the advertising had a tendency and capacity to deceive was supported by 
testimony of one author that he was actually deceived by the advertisement; the testimony 
of other authors that, had they not dealt with the respondent before, they would have 
been deceived; testimony of publishers as to the technical usage of the word “royalties” ; 


and the dictionary definition of the term. 
See Misrepresentation, Vol. 2, J 7591.18. 
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Misrepresentation — Factors Determining Whether Representation Unfair — Subse- 
quent Clarification of Advertising—The fact that prospective purchasers answering a 
respondent’s deceptive advertisement were sent literature which clarified the deception 
before any contracts were entered into did not defeat charges of false advertising. It was 
within the FTC’s power to prohibit the initial deception. The law is violated when the 
first contact is secured by deception, even though the true facts are made known before 
any contracts are entered into. In any event the respondent, by its initial approach, 
attracted business which it would not otherwise have obtained, and thereby injured its 
competitors. 


See FTC Enforcement and Procedure, Vol 3.{-7521. 


Misrepresentation—Factors Determining Whether Representation Is Unfair—Tend- 
ency or Capacity to Deceive.—In evaluating the tendency of language to deceive, the FTC 
should not look to the most sophisticated readers but rather to the least. Also, actual 
consumer testimony is not needed to support an inference of deceptiveness by the FTC. 


See Misrepresentation, Vol. 2, J 7521.39. 


Federal Trade Commission Act—Public Interest Element—tTriviality—There was 
sufficient public interest in preventing a publishing firm’s deceptive advertising to justify 
the enforcement of the FTC’s order. The fact that the deception could be remedied 
before a customer suffered any more pecuniary loss than the price of a postage stamp 
did not foreclose the FTC from acting. As to a contention that the violation was too 
trivial to warrant FTC action, it was held that once the courts “exercise their judgment as 
to whether an alleged deception is of sufficient importance to warrant Commission action, 
we get into matters which are not entrusted to us and as to which we have little quali- 
fication and even less necessary information.” 


See Basic Rules, Vol. 1, J 810.58. 


FTC Enforcement—Defenses—Res Judicata—Scope of Prior Order—New Adver- 
tising.—A prior consent order which dismissed “all other charges in the complaint” did 
not bar an action charging the same respondent with false advertising, where the present 
charge was not a part of the prior complaint but only incidentally mentioned by FTC 
counsel during a hearing. The advertisement in the present action was first used after 
the completion of the prior proceeding, and in any event, “new violations will support 
new proceedings dealing with different periods of time, at least where there is no indica- 
tion of harassment by the Commission.” 


See FTC Enforcement and Procedure, Vol. 3, J 9641.78. 


FTC Enforcement—Misrepresentation—Similar Practices of Competitors.—A respond- 
ent’s deceptive advertising would not be excused, even if competing publishers used various 
unfair methods of their own for attracting business. 


FTC Enforcement, Vol. 3, J 9641.06. 


FTC Enforcement—Scope of Order—Practices.—An order which prohibited a pub- 
lishing firm from representing in any way that it would make payments to an author 
based on the sales of his book, without disclosing that the payments were not a net 
return but that the cost of publishing the book had to be borne by the author, was appro- 
priate where the violation consisted of representing that the author’s share of sales receipts 
was income to him, free and clear. To permit the advertisement to state that authors get 
“40% of the retail price” (deleting an objectionable word “royalty”), as suggested by the 
respondent, would perpetuate the same deception. 


See FTC Enforcement, Vol. 3, | 9661.10. 
For the petitioners: Philip Adler, New York, N. Y. 


For the respondents: Charles C. Moore, Jr., Federal Trade Commission, Washi 
: ies , Washington, 
D. C. (James MclI. Henderson, General Counsel, Alan B. Hobbes, Assistant Genees 


ae and Jno. W. Carter, Jr., Federal Trade Commission, Washington, D. C., on the 
rief), : 
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Exposttion Press, Inc. v. FTC 


Affirming and enforcing Federal Trade Commission cease and desist order in Dkt. 


7489, 


Before LumBarp, Chief Judge, FrienpLy and Smitn, Circuit Judges. 


[Review of Order] 


LuMBARD, Chief Judge [/n full text]: Ex- 
position Press, Inc. and Edward Uhlan, its 
president, petitior? for review of an order 
directing them to cease and desist from cer- 
tain deceptive advertising practices entered 
by the Federal Trade Commission pursuant 
of §5 of the Federal Trade Commission 
Act, 15 U.S. C. § 45.7 


Petitioners attack the order on a number 
of grounds; that the complaint before the 
Federal Trade Commission did not state 
a cause of action, that the Commission’s 
findings of deceptiveness are erroneous, that 
on principles of res judicata the Commis- 
sion’s proceedings were barred by an earlier 
consent order, and that in any event the 
Commission’s order is too broad and should 
be modified. We find these contentions to 
be without merit. 


Exposition Press, Inc. is a “subsidy” or 
“vanity” publisher. Its business differs from 
that of most publishing houses in that 
normally most or all of the expense of pub- 
lishing its books is paid in advance by their 
authors. Less than 10% of its authors re- 
coup their investments and derive actual profit 
from their writing.” 


The Commission’s complaint attacked Ex- 
position’s use of the following advertise- 
ment, which was inserted in a variety of 
newspapers and magazines: 


“Free to Writers 

secking a book publisher 
Two fact-filled, illustrated brochures 
tell how to publish your book, get 
40% royalties, national advertising, pub- 
licity and promotion. Free editorial 
appraisal. Write Dept. STM-3. 

Exposition Press / 386 4th Ave., 


N. Y. 16” 


“Phe hearing examiner found that the appli- 
cation of the term “royalty” to any pay- 
ments from sales receipts made to an author 
before his entire investment had been re- 
turned was deceptive per se. 


1‘Unfair methods of competition in com- 
merce, and unfair deceptive acts or practices 
in commerce, are hereby declared unlawful.’’ 
66 Stat. 632 (1952), 15 U. S. C. § 45(a)() 
(1958). 7 3 

2O0f the authors published by Exposition, 
Dr. Cleere, for example, advanced $2,100 for 
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The Commission vacated the Examiner’s 
findings and made more limited findings to 
the effect that the advertisement as worded 
tended to “mislead and deceive a substan- 
tial portion of the purchasing public with 
respect to the payment they will receive for 
the publication of their books. ...” It 
entered an order that petitioners cease and 
desist from: 


“Representing through the use of the 
term ‘royalties’ or in any other manner 
that they will make payments to an 
author based on sales of the author’s 
book unless a disclosure is made in imme- 
diate conjunction therewith that such pay- 
ments do not constitute a net return to 
the author but that the cost of printing, 
promoting, selling and distributing the 
book must be paid in whole or in sub- 
stantial part by the author.” 

A subsequent motion to modify the order 
was denied. 


[Res Judicata] 


1. Res Judicata—We agree with the hear- 
ing examiner and the Commission that the 
consent order agreed to between Exposition 
and the Commission in November 1957 
does not bar the present proceeding. Ex- 
position argues that this earlier order, which 
dismissed “all other charges in the com- 
plaint,” disposed of the question whether 
the mode of advertising now attacked was 
unfair. Its argument is not that the earlier 
complaint specifically alleged misuse of the 
term “royalty,” but rather that because of 
a statement by Commission counsel at the 
earlier hearing that “respondents have dubbed 
it a royalty when it is only a percentage 
paid back” the question was put in issue, 
or in any event should have been. 

The advertisement here in question was 
first used by Exposition only after the com- 
pletion of the earlier proceeding. There is 
no indication that prior to the earlier pro- 
ceeding similar representations have been 
made to the public at large that Exposition 
was a regular trade publisher which paid 
extraordinarily high compensation to its au- 


publication of his book ‘Hello, Hello, Hello 
Doc’ and received back $242 in ‘‘royalties.’’ 
Mrs. Royall, for her ‘‘Andrew Johnson, Presi- 
dential Scapegoat,’’ paid Exposition $2,600 and 
got $239 back. Miss Claytor, for her ‘‘The 
God-Guided Life,’’ paid $1,150 and got $53 back. 
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thors. In any event, new violations will 
support new proceedings dealing with differ- 
ent periods of time, at least where there 
is no indication of harassment by the Com- 
mission. See FTC v. Raladam Co. [1940- 
1943 Trave Cases { 56,203], 316 U. S. 149 
(1942); 2 Davis Administrative Law Treatise 
570-71 (1958); cf. Grandview Dairy, Inc. v. 
Jones, 157 F. 2d 5 (2 Cir.), cert. denied, 
329 U. S. 787 (1946). Incidental mention 
in the earlier hearing of misuse of the word 
“royalty” could not possibly have put in 
issue the questions raised by this adver- 
tisement. ‘ 
[ Findings} 


2. Findings and Conclusion of the Com- 
mission—Considering the record as a whole, 
see Universal Camera Corp. v. NLRB, 340 
U. S. 474 (1951), we find substantial sup- 
port for the Commission’s finding that Ex- 
position’s advertisement has “the tendency 
and capacity to deceive a substantial por- 
tion of the purchasing public.” Great weight 
must be given by us to the Commission’s 
factual inferences. Corn Products Ref. Co. 
v. FTC [1944-1945 Trape Cases { 57,363], 
324 U. S. 726 (1945). Although only one 
of the author-witnesses testified to having 
been actually deceived by the advertisement 
in question, a majority of the Exposition 
clients who testified said that, although they 
had begun their dealings with Exposition 
prior to the use of this advertisement, it 
would have deceived them but for their 
present sophistication. Considering this testi- 
mony, the dictionary definition of “royalty” 
as “a duty or compensation paid to the 
owner of a * * * copyright for the use of 
it * * *”*% and the somewhat ambivalent 
testimony of publishers as to the technical 
usage of the word, we find ample reason 
to believe that the ordinary reader of the 
advertisement would be misled as to Ex- 
position’s terms of publication. - Actual con- 
sumer testimony is in fact not needed to 
support an inference of deceptiveness by 
the Commission. Charles of the Ritz Dis- 
tributors Corp. v. FTC [1944-1945 Travre 
Cases ¥ 57,267], 143 F. 2d 676, 680 (2 Cir. 
1944); cf. E. F. Drew & Co. v. FTC [1956 
Trade Cases { 68,408], 235 F. 2d 735 (2 
Cir. 1956), cert. denied, 352 U. S. 969 (1957). 
In evaluating the tendency of language to 
deceive, the Commission should look not 
to the most sophisticated readers but rather 
to the least. FITC v. Standard Educ. Soc’y 


3 Webster’s New International Dictionary, 2 
Ed. Unabridged (1960). See Charles of the Ritz 
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[1932-1939 Trape Cases { 55,170], 302 U. S. 
112, 116 (1937); Book-of-the-Month Club, 
Inc. v. FTC [1953 Trape Cases { 67,435], 
202 F. 2d 486 (2 Cir.), cert. dismissed, 346 
U. S. 883 (1953). For this reason we must 
reject the argument that any reasonable au- 
thor should have known enough not to 
expect a free-and-clear 40% royalty; the 
fact that a person has produced a manuscript 
does not necessarily mean that he has any 
knowledge of publishers’ prevailing rates. 


A more serious problem is raised by 
the argument that, even granting the de- 
ceptiveness of the initial advertisement, ao 
cause of action under Section 5 is made 
out ‘since any prospective customer answer- 
ing the advertisement was immediately sent 
literature which made it clear, before any 


contract was. made, that the author was 


required to subsidize the expenses of pub- 
lication. Since the Commission’s findings 
are only that the advertisement is deceptive, 
we must accept this contention that the 
initial misconception is soon clarified. 


Nonetheless, we hold that it is within the 
Commission’s power to prohibit the initial 
deception. “The law is violated if the first 
contact * * * is secured by deception * * *, 
even though the true facts are made known 
to the buyer before he enters into the 
contract of purchase.” Carter Prods., Inc. v. 
FTC [1950-1951 Trape Cases { 62,769], 186 
F. 2d 821 (7 Cir. 1951); see Book-of-the- 
Month Club, Inc. v. FTC, supra; Progress 
Tailoring Co. v. FTC {1946-1947 Trape Cases 
{ 57,440], 153 F. 2d 103 (7 Cir. 1946). 


In any event, the Commission found that 
Exposition’s competitors were injured by 
the tendency of the deception to “induce 
[authors] * * * to enter into correspond- 
ence with respondents, leading in many in- 
stances to the acceptance of a contract for 
respondent’s services.” It is a permissible 
inference that Exposition by its misleading 
initial approach attracted business which it 
would not otherwise have obtained. In 
such a situation testimony of actual injury 
to specific competitors is not required. FTC 
v. Raladam Co. [1940-1943 Trappe Cases 
156,203], 316 U.S. 149, 152" (1049) Ag 
though the Commission did not explicitly 
marshal evidence of the existence of other 
subsidy publishers competing with Exposi- 
tion, the fact that there are such publishers 
emerges amply from a reading of the rec- 
ord as a whole. Even if these competing 


Distributing Corp. v. FTC [1944-1945 TRADE 
CASES { 57,267] 143 F. 2d 676, 679 (2 Cir. 1944). 
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publishers did use various unfair methods 
of their own for attracting business (which 
the record in this case does not show), 
this would not excuse Exposition’s unfair 
deception. Cf. Kiefer-Stewart Co. v. Joseph 
E. Seagram & Sons [1950-1951 Trape Cases 
{ 62,737], 340 U. S. 211 (1951). 

Although the Federal Trade Commission 
can act against a deceptive advertiser only 
if it finds such action to be “in the interest 
of the public,” Federal Trade Commission 
Act §5(b), 15 U. S. C. §45(b), and al- 
though its finding of public interest is sub- 
ject to our review, FTC v. Klesner, 280 
U. S. 19 (1929), we think there is sufficient 
public interest in preventing Exposition’s 
deceptive advertising to justify our enforce- 
ment of the Commission’s order. This is 
not, like the Klesner case, an instance of 
Federal Trade Commission intervention in 
a private dispute. Nor is the deception 
only as to trivial matters, see Moretrench 
Corp. v. FTC [1940-1943 Trane Cases 
756,207], 127 F. 2d 792, 795 (2 Cir. 1942) 
(dictum). That the deception may be 
remedied before the customer has suffered 
any more pecuniary loss than the price of 
a postage stamp does not foreclose the 
Commission from acting to proscribe it in 
the first instance. 


Judge Friendly argues with great force 
that this violation was too trivial and that 
it is not in the public interest to kill this 
gnat with Commission dynamite. But it 
seems to us that once we say that the 
courts should exercise their judgment as 
to whether an alleged deception is of suf- 
ficient importance to warrant Commission 
action, we get into matters which are not 
entrusted to us and as to which we have 


little qualification and even less necessary 
information. For example, we cannot know 
but what a proceeding such as this might 
be the means whereby in the long run the 
Commission may use its influence to pre- 
vent continuance of many similar decep- 
tions. It is by such means that laws are 
enforced and the government is able to 
bring about a better moral climate in the 
field of advertising. From the many hun- 
dreds of complaints it has before it, surely 
the Commission is better able to judge 
whether this proceeding is a step forward 
in the attainment of a higher morality in 
the great mass of information and propa- 
ganda designed to influence the public, 


3. The Wording of the Cease-and-Desist 
Order—Considering the violation, the word- 
ing of the Commission’s order is wunex- 
ceptionable. The Commission has wide 
discretion in framing its order, and “the 
courts will not interfere except where the 
remedy selected has no reasonable relation 
to the unlawful practices found to exist.” 
Jacob Siegel Co. v. FTC [1946-1947 Trane 
Cases 7 57,451], 327 U. S. 608 (1946). The 
violation consisted in representing that the 
author’s share of sales receipts is income to 
him, free and clear, and no alternative 
formula has been suggested which would 
remedy the likelihood of such misrepre- 
sentation. To permit the advertisement to 
state, as Exposition proposes, that authors 
“set 40% of retail price’ would perpetuate 
the same deception. 


The petition to review and set aside the 
Commission’s order is denied. The order 
will be enforced pursuant to Federal Trade 
Commission Act §5(c), 15 U. S. C. § 45(c). 


[Dissenting Opinion] 

FRIENDLY, Circuit Judge (dissenting) [Jn 
full text]: Some people think they have 
written books for which the world is wait- 
ing. Publishers who must back judgment 
with investment take a less sanguine view. 
Rejection slips accumulate, and frustration 
mounts. Petitioners are in the business of 
relieving it. 

In September, 1956, the F. T. C. issued 
a complaint, Docket 6638, CCH Trane REc- 
ULATION Reporter, 1956-1957, § 26,220, chal- 
lenging a number of petitioners’ then trade 
practices, many of them apparently subject 
to fairly serious criticism. A hearing fol- 
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lowed, in which 1000 pages of testimony 
were taken and more than 200 exhibits 
filed. Ultimately, the Commission entered 
a consent order directing petitioners to 
cease and desist from 25 specified practices 
and dismissing all other charges in regard 
to unfair methods of competition and unfair 
deceptive acts and practices, 54 F. T. C. 
908 (1958). Advertising similar to the ad, 
first published in November, 1957, which is 
the subject of the order here under review, 
was not among the acts or practices so 
prohibited—although three of the authors 
called by the Commission to support the 
instant complaint testified they had begun 
to deal with Exposition Press as a result 
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of similar advertisements published in 1955 
or early 1956, 


The F. T. C. makes no claim that peti- 
tioners have failed meticulously to observe 
the comprehensive cease and desist order 
entered as a result of the previous pro- 
ceeding. Instead, in May, 1959, only fifteen 
months later, the Commission issued a new 
complaint, This charged that respondents 
(new petitioners) “have made many state- 
ments and representations, directly or in- 
directly, concerning the nature and operation 
of their said business, the sales and pay- 
ments made therefor to author customers: 
Among said statements set out in a variety 
of ways is that respondents pay their au- 
thors a 40% royalty on books published 
and sold by them,” whereas “In truth 
and in fact, respondents do not pay. their 
authors a 40% royalty or any kind of 
royalty.” 


As Chief Judge Lumbard’s opinion re- 
veals, these broad charges ultimately sim- 
mered down to a single narrow one. Not 
only the head and front but the whole of 
petitioners’ offending is an advertisement, 
an inch and a quarter long and two inches 
and a quarter wide. The brochures there 
offered as “free” were, in fact, free—the 
case thus bears no resemblance to F, T. C. 
v. Standard Education Society [1932-1939 
TravE Cases { 55,170], 302 U. S. 112 (1937), 
or to Book-of-the-Month Club, Inc. v. F. T. C. 
{1953 Trape Cases { 67,435], 202 F. 2d 486 
(2 Cir.), cert. dismissed, 346 U. S. 883 
(1953). The brochures did tell “how to 
publish your book, get 40% royalties” etc. 
Moreover, and this is the essential, they 
told it in a way that left no slighest doubt 
that the author must pay Exposition “a 
subsidy in three installments for the pub- 
lication of the first edition of his book.” 
Beyond that, Exposition advised him “to 
seek publication on a non-subsidized basis, 
if possible,” and to turn to Exposition only 
if that endeavor failed. If Exposition 
then found the manuscript acceptable, “we 
will submit our terms for your careful 
consideration.” While the hope of financial 
success was not snuffed out, the brochures 
recognized “The uppermost question in the 
mind of an author considering a subsidized 
publication venture is: ‘What will it cost 


1I gather that, due to the financial burden 
of FTC proceedings, this is not an uncommon 
development. See, e.g., Brief for petitioner in 


q 70,146 


to publish my book?” Specimen figures 
showed to anyone endowed with even an 
elementary knowledge of arithmetic, that, 
for example, the “subsidy” required to pub- 
lish an edition of 2500 copies of a 176 page 
book would exceed the 40% royalties unless 
some 1800 copies were sold. If the author 
ever arrived at a contract with Exposition, 
the “subsidy” he was required to pay was 
plainly set out immediately under a para- 
graph entitled “No Sales Guarantee,” re- 
citing “that neither party estimates or 
guarantees the number of copies of this 
work which shall be sold, it being rec- 
ognized that it is impossible to predict 
such sales.” 


Although there was no dispute as to any 
of this, the Commission proceeded to amass 
a record formidable in size, if not in content. 
Hearings were held on nine separate days, 
some in New York City and others in 
Richmond, Va., where Exposition was not 
represented by counsel,’ and accumulated a 
transcript of 1100 pages and numerous ex- 
hibits. The Commission called ten authors 
who had dealt with Exposition. Six of 
these had begun their dealings before the 
advertisement now banned was published; 
hence their testimony, taken most favorably 
to the Commission, is not that they were 
misled by the challenged advertisement but 
that they thought they would have been 
if they had seen that and nothing more. 
Of the four who had answered the ad, 
only one would have interpreted it as not 
calling for any payment by him, and none 
were dissatisfied. The slender evidence 
supplied by these ten authors was sought 
to be eked out by the testimony of five 
“professional publishers” and three pro- 
fessional authors. The role of these eight 
witnesses is somewhat puzzling; apparently 
they were giving testimony, as experts, 
how they would have understood the ad 
if they had not been. 


With the best-known writers receiving 
royalties of 15% to 20%, an author yet 
unknown to fame must possess altogether 
inordinate naiveté to suppose that anyone 
would pay all the costs of publishing his 
brainchild and a 40% royalty to boot. Thus 
I am by no means sure the Commission’s 
basic finding that the ad conveyed a mis- 


Ward Laboratories, Inc. v. FTC [1960 TRADE 
ip as 169,690], 276 F. 2d 952 (2 Cir. 1960), 
p. 4. 
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leading impression of what the free bro- 
chures would convey is sustainable, even 
taking into account Judge Augustus Hand’s 
statement that the Commission may insist 
“upon a form of advertising clear enough 
so that, in the words of the prophet Isaiah, 
‘wayfaring men, though fools, shail not err 
therein,’ ” Genbral Motors Corp Ue PeT Gs 
[1940-1943 Trape Cases 56,056], 114 F. 2d 
33, 36 (2 Cir. 1940), and the Commission’s 
admittedly broad power to draw inferences. 
However, there is no occasion to debate 
this, for the evidence makes it plain beyond 
peradventure, and the absence of any con- 
trary findings confirms, that any remote 
tendency of the ad to mislead was ended 
when the brochures arrived. Hence the 
only prejudice possibly suffered even by 
the most wayfaring and foolish authors 
would be a 4¢ stamp, the depression when 
the brochures dissipated the temporary 
euphoria of thinking their books would be 
published without cost, and perhaps an 
occasional decision, taken with all the facts 
fully disclosed, to move into a flame of 
publication that othewise would have stayed 
unseen. 


I cannot believe this came within the 
area with which Congress was concerned 
when it created the Federal Trade Com- 
mission and empowered it to prevent “un- 
fair methods of competition in commerce” 
in 1914, 38 Stat. 717, 719, §5, or even when 
Congress added “unfair or deceptive acts 
or practices in commerce” in 1938, 52 Stat. 
111, 112. Whether a particular activity 
offends § 5 remains a question for the courts 
to decide, F. T. C. v. Gratz, 253 U. S. 421 
(1920). Although the 1914 debates reveal 
“no clear agreement” on the meaning of 
§ 5, all the speakers were a long way from 
anything with so ephemeral an effect as 
what was proven here, and the 1938 amend- 
ment, designed to eliminate the need of 
proving a potential adverse effect on compe- 
tition did not eliminate the need of estab- 
lishing the potentiality of the kind of 
adverse effect of which the law customarily 
takes note. Although the Commission is 
not limited to common law concepts, F. T. C. 
v. R. F. Keppel & Bro. Inc. [1932-1939 TRADE 
Cases § 55,042], 291 U. S. 304 (1934), that 
decision itself indicates the type of showing 
needed to support a departure from them. 


Neither the language nor the history 
of the statute reveals a purpose to bring 
the vast power of the Federal Government 
into play simply to prevent what at most 
is a slight excess in a blurb, completely 
rectified before it can have any adverse 
economic effect on any reader. The Gen- 
eral Motors case, supra, is not a parallel. 
It dealt with nationwide advertising involv- 
ing a mathematical concept which, though 
simple to the initiate, may well have lain 
beyond the ken of the multitude who were 
committing their funds, even when it was 
explained in greater detail, as it not always 
was. So too, Carter Products, Inc. v. 
F, T. C. [1950-1951 Trape Cases { 62,769], 
186 F. 2d 821 (7 Cir. 1951), is altogether 
different, since there the disclosure on the 
package did not come to the purchaser’s 
attention until he had spent his money. 
The broad statement in that opinion quoted 
by my brothers is a dictum going far 
beyond F. T. C. uv. Standard Education So- 
ciety, supra, which was cited to support it; 
in Standard Education, the false statement 
was repeated in the purchase contract and 
the defense that was overruled was simply 
that no one in his senses could really have 
believed it. Progress Tailoring Co. v. F. T. C. 
[1946-1947 Trapre CAses {[ 57,440], 153 F. 2d 
103 (7 Cir. 1946), merely applied the prin- 
ciple, of Standard Education, that a seller may 
not advertise as free what is not in fact 
free. The injury to Exposition’s competi- 
tors on which my brothers rely, although 
“found,” was not proved; and at the argu- 
ment before us counsel for the Commis- 
sion properly disclaimed any reliance on it. 
The appendices to the briefs contain almost 
nothing to show the existence of other 
“subsidy” publishers and surely nothing 
to indicate that petitioners’ present methods, 
more ethical than theirs so far as the 
appendices show, were likely to cause any 
diversion from them, In contrast, in the 
second Raladam case, 316 U. S. 149 (1942), 
cited by the majority, there was evidence 
permitting the Commission to “conclude 
that numerous antifat remedies were of- 
fered for sale in the same market as Marmola” 
and that unless the misleading representa- 
tions were stopped, “trade will be diverted 
from other competitors who do not engage 
in such ‘unfair methods,’” 316 U. S. at 


2 See Henderson, The Federal Trade Commis- 
sion (1927), 33-36; Cushman, The Independent 
Regulatory Commissions (1941), 205-213. 
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152. I realize that, under the Wheeler- 
Lea amendment of 1938, it is enough for the 
Commission to prove an injury to con- 
sumers even though there be none to com- 
petitors, the first Raladam case, 283 U. S. 
643 (1931), being thereby overruled to 
that extent;* but if injury to competitors 
is relied on to bring an order within § 5, there 
being none to consumers, both Raladam deci- 
sions demand that such injury be established. 

Moreover, the Wheeler-Lea amendment 
left unimpaired the provision in §5(b), 


15 U. S. C. §45(b), limiting the Com- 


mission’s jurisdiction to cases where “it 
shall appear to the Commission that a 
proceeding * * * would be to the in- 
terest of the public.” In F. T, C. v. Klesner, 
280 U. S. 19, 30 (1929), the Supreme Court 
held that although the Commission’s: pre- 
liminary determination that institution of 
a proceeding is in the public interest “will 
ordinarily be accepted by the courts,’ such 
action “is subject to judicial review”; that 
if it appears at any time that the pro- 
ceeding is not in the public interest, the 
Commission ought dismiss the complaint; 
and that if the Commission nevertheless 
enters an order, “the court should, with 
enquiry into the merits, dismiss the suit.” ‘ 


It is deeply significant that the Klesner 
opinion was written by Mr. Justice Brandeis. 
For “he, more than any other man, was 
the begetter” of the Federal Trade Com- 
mission.” Two years before that opinion, 
Henderson had published his critical study 
of the Commission, suggesting, among other 
things, that “it should exercise a greater 
discretion in selecting those cases which 
involve questions of public importance” and 
querying, as to the Klesner proceeding, 
5 F. T. C. 24 (1922), “what there was in 
the case to call for the intervention of a 
federal administrative tribunal.’* It is 


hardly accidental that Mr. Justice Brandeis 
placed the Supreme Court’s decision in 
Klesner on the ground that he did, rather than 
simply affirming the Court of Appeals, 25 
F, 2d 524 (D. C, Cir. 1928), on the merits. 
His opinion was a summons to the Com- 
mission to do what it had been created 
to do, to get on with “the great purpose 
of the act,” as Mr. Justice Sutherland, 
also not without direct knowledge of the 
Act’s origins, was later to say in an opinion 
in which Brandeis joined, F. T. C. v. Raladam 
Co., 283 U. S. at 650. True, as my brothers 
point out, Klesner involved a private contro- 
versy as the instant case does not; but the 
basis of the Klesner decision was not the 
presence of a private interest but the ab- 
sence of a public one. In Moretrench Cor- 
poration v. F. T. C. [1940-1943 Trape Cases 
{ 56,207], 127 F. 2d 792, 795 (2 Cir. 1942), 
Judge Learned Hand, reviewing Klesner in 
the light of subsequent decisions, said that 
it “is to be put down as deciding that the 
court may consider whether the contro- 
versy is not in general too trivial to justify 
the attention of the Commission.” See 
also S. Buchsbaum & Co. v. F. T. C, [1946- 
1947 Trave Cases { 57,539], 160 F. 2d 121, 
123 (7 Cir. 1947). To me this second round 
against petitioners, brought to correct what 
at worst is a trifling lack of candor, passed 
over in the first one, and having a merely 
temporary and non-pecuniary effect on a 
handful of people presumably of some so- 
phistication, precisely fits Judge Hand’s 
test; the government funds that have been 
spent on this proceeding, not to speak of 
the diversion of energies from more worth- 
while tasks, outrun any possible public bene- 
fit by a tremendous margin. 


I would grant the petition to review 
and annul the order. 


SS 


2 Koch v, FTC [1953 TRADE CASES { 67,526], 
206 F. 2d 311, 319 (6 Cir. 1953). See Handler, 
The Control of False Advertising Under the 
Wheeler-Lea Act, 6 Law and Contemporary 
Problems 91, 96 (1939); Note, The Consumer 
and Federal Regulation of Advertising, 53 Harv. 
L. Rev. 828, 834-837 (1940). 

*The Klesner decision has been cited with 
approval as recently as American Airlines, Inc. 
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v. North American Airlines, Inc., 351 U. S. 79, 
83 (1956) and Kior’s v. Broadway-Hales Stores, 
Inc. [1959 TRADE CASES ] 69,316], 359 U. S. 
207, 211-212, fn. 4 (1959), the latter distinguish- 
ing the contrasting rule under §1 of the Sher- 
man Act. 

5See Mason, Brandeis: 
(1946), p. 402. 

* Henderson, op. cit. supra note 2, pp. 337, 171. 


© 1961, Commerce Clearing House, Inc. 


A Free Man’s Life 


Number 8—61 
11-13-61 


Cited 1961 Trade Cases 
Beasley-Bennett Electric v. Gulf Coast Chapter 


78,569 


[70,147] Beasley-Bennett Electric Co., Inc. v. Gulf Coast Chapter of th . 
Electrical Contractors Association et al. apter of the National 


In the Supreme Court of Alabama. October Term, 1961-62. The State of Alabama 
—Judicial Department. 1 Div. 931. November 2, 1961. 


Appeal from Mobile Circuit Court, in equity. 


Alabama Antitrust Law 


Boycott—Refusal to Deal with Contractors Doing Business with Specified Party— 
Sufficiency of Complaint—Legality—An electrical contractor’s complaint charging that an 
electrical contractor’s association and its members violated Title 14, Sec. 54 (Alabama 
Code, 1940) by telling general contractors that, if they accepted bids from the plaintiff- 
contractor, they would refuse to do business with them was insufficient since it did not 
allege facts. Charges of intimidation, unlawful inducement, and blacklisting were mere 
conclusions. Furthermore, the defendants were merely seeking by lawful competition to 
increase their own businesses by lawful means. It is not unlawful for any number of 
persons, without an unlawful object in view, to associate together and agree that they will 


not work for, employ, or deal with certain individuals or classes of individuals. 
See Refusal to Deal—Boycotts, Vol. 1, § 2575.01; Private Enforcement and Procedure, 


Vol. 2, 1 9384. 


For the appellant: Moore, Simon & Layden, Mobile, Ala. 
For the appellee: Caffey, Gallalee & Caffey, Mobile, Ala. 


[Action] 


Simpson, Justice [Jn full text]: Appellant 
filed a bill in the Circuit Court in Equity 
of Mobile County against the appellees 
enjoining respondent “from engaging in 
a continuing * * * conspiracy * * * for 
the purpose of hindering, delaying or pre- 
venting the Complainant from carrying on 
his lawful business by continuing acts of 
blacklisting, threats and intimidation * * *” 


The trial court sustained the demurrer 
of the respondents to the bill and complain- 
ant brings this appeal. 


[Association Activities] 


The bill, as last amended, shows that the 
complainant, an Alabama corporation situated 
in Mobile County, is engaged in the electri- 
cal contracting business in said ‘city, and 
that respondents are the Gulf Coast Chapter 
of the National Electrical Contractors As- 
sociation, an unincorporated association, and 
the other respondents are electrical contrac- 
tors doing business in Mobile, the latter 
being members of the Gulf Coast Chapter 
of the National Electrical Contractors As- 
sociation; that the complainant was at one 
time a member of the Gulf Coast Chapter 
of said association, but that in 1956 it with- 
drew and refused to pay dues set by the 
association; that after complainant had 
withdrawn from the association, the re- 
spondents during the years 1957 and 1958 
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and up until the time of this suit did wil- 
fully, unlawfully, and by intimidation and 
unlawful inducement and blacklisting, cause 
various contractors to refuse to do business 
with the complainant and to deal with them 
in the electrical contracting business. 


We quote from the pertinent portion of 
the last amended bill: 


“Respondent members of the Gulf Coast 
Chapter * * * called numerous construc- 
tion companies in the City and County of 
Mobile and told these contractors that if 
they accepted bids from the Complainant 
‘the electrical contractors would’ not give 
any bids to the Contractors in the future! 
* * * By their actions, the Respondents were 
blacklisting the complainant in this suit.” 


Of the same substance is the following 
allegation: 


“* * ® that the Respondents themselves 
or through their agents or servants, con- 
tacted numerous prime contractors in the 
City and County of Mobile and informed 
the said contractors that if they continued 
accepting the electrical contracting bids 
from * * * complainant that respondent 
members of the Gulf Coast Chapter * * * 
would not in the future submit any bids 
to those prime contractors who accepted 
the bids of your complainant.” 


[Conclusions of Pleader} 


We are at the conclusion that the trial court 
ruled correctly in sustaining the demurrer. As 
we view the bill, the charges made against 


q@ 70,147 


78,570 


Court Decisions 


Number 8—62 
11-13-61 


Beasley-Bennett Electric v. Gulf Coast Chapter 


the appellees of “unlawful and by intimida- 
tion” or “unlawful inducement” or “black- 
listing” are mere conclusions of the pleader. 
The complainant contends that the respondents 
were violating Title 14, §54, et seg., Code 
1940, which was designed to prevent un- 
lawful interference with a lawful business 
‘“vithout just cause or legal excuse”. The 
bare allegation of the alleged wrong is not 
a sufficient allegation to withstand the as- 
serted grounds of demurrer. There must 
be sufficient facts alleged with specificity to 
give adversary parties reasonable notice of. 
what they must be prepared to meet. Wood- 
ward Iron Co. v. Marbut, 183 Ala. 310, 
313-4, 62 So. 804; Ex Parte Gilbert, 253 Ala. 
232, 43 So. 2d 816. Quite evidently the bill 
is lacking in this respect. The acts alleged 
in the complaint are that the respondents 
(not specifying which respondents) at some 
unspecified time in 1957, 1958, or 1959, up to 
February 6 when the bill was filed “called 
numerous construction companies”, also not 
specified, on one or many occasions, not 
specified, that “the electrical contractors”, 
unidentified, would not submit any bids to 
these unidentified contractors in the future. 
These indefinite conclusions are not suffi- 
cient. By analogy see also Singer Sewing 
Machine Co. v. Teasley, 198 Ala. 673, 676 (3, 
7), 73 So. 969. 


[Lawful Means} 


But these technical reasons aside, for aught 
appearing from the allegations of ithe bill, 
the charges against the respondents do not 
rise to the dignity of a violation of any law 
for which they could be enjoined other than 
by conclusions unsupported by any suff- 
cient allegations of fact. The most that can 
be said for the bill, construing its allega- 
tions most strongly against complainant, is 
that the respondents were seeking by law- 
ful competition to increase their-own busi- 
nesses by lawful means. 


[Competition] 


The principle is thus exposited: It is the 
policy of this state, as well as others, so far 
as we know, to encourage rather than sup- 
press competition. This Court some time 
ago gave expression to that policy when it 
observed “that competition is the life of 
trade has passed into a proverb of the law”. 
Alabama Independent Service Station Associa- 
tion, et al. v. McDowell, Sheriff, et al., 242 Ala. 
424, 430, 6 So. 2d 502. Citizens L. H. & P. 
Co. v. Monty L. & W. Co., 171 Fed. 553, 562. 
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As stated in 30 Am. Jur., p. 88, § 48: 
“Competition in business, even though carried 
to the extent of ruining a rival, constitutes 
justifiable interference in another’s business 
relations, and is not actionable, so long as 
it is carried on in furtherance of one’s own 
interests”. Also see 30 Am. Jur., p. 83-4, § 41. 


[Concerted Refusal to Deal] 


This principle seems to have been upheld 
in this jurisdiction as well as in others. In 
Denton v. Ala. Cotton Co-op., 30 Ala. App. 
429, 432, 7 So. 2d 504, the Court of Appeals, 
speaking through the late, lamented Judge 
Rice, stated the apposite principle: 


“So, too, it seems well settled that it is 
not unlawful for any number of persons, 
without an unlawful object in view, to 
associate and agree that they will not 
work for, employ or deal with certain in- 
dividuals or classes of individuals. ‘It is 
a part of every man’s civil rights, that he 
be left at liberty to refuse business rela- 
tions with any person whomsoever, whether 
the refusal rests upon reason or is the 
result of whim, caprice, prejudice or malice. 
With his reasons, neither the public nor 
third persons have any legal control.’ 
Cooley on Torts, 2nd Ed., page 328. ‘As 
one person may refuse to have business 
relations with another, so two or more 
may combine or agree together not to 
deal with a particular person, for any 
reason they see fit, and no action will lie 
either to prevent the carrying out of this 
provision or for damages consequent upon 
its performance.’ Cooley on Torts, 4th 
Ed., Sec. 231.” 


And this Court observed earlier in City 
of Montgomery v. Kelly, 142 Ala. 552, 559, 
38 So. 67, 69: 


“So long as his manner of conducting 
his business does not offend public morals 
and work an injury to the public, it is his 
constitutional right to pursue, on terms 
equal to that allowed others in like busi- 
ness, even though his methods may have 
a tendency to draw trade to him, to the 
detriment of competitors.” 


See also Alabama Independent Service Station 
Ass'n. v. McDowell, supra; 15 C. J. S. 1016, 
§ 12(e); Deon v. Kirby Lumber Co., 111 So. 
23 162 Lai671;52/A°E@R 1023, 9 AT oR. 
2d 260. 


[Assignment of Errors] 


We have perhaps written more than the 
brief of appellant should invite, since we 
may have transgressed some of our rules. 
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The appellant’s assignments of error apply 
equally to three orders of the trial court 
sustaining demurrer to three amendments 
to the bill of complaint. There are three 
amended bills of complaint and three degrees 
sustaining demurrers thereto, but appellant’s 
brief. does not specify the precise error 
relied on in the assignments of error, merely 
stating that “the court erred in sustaining 
the demurrer to the amended bill of com- 
plaint”, etc. Such an assignment of error 
is violative of the principle that the assign- 
ment must specify the precise error relied 
on. “Precision is the essence of this rule 
of practice” and without it “review will not 
be undertaken”. Wetzel v. Hobbs, 249 Ala. 
434, 31 So. 2d 639. 


Where there are several rulings to any 
one of which the language of the assign- 
ment might equally apply, the assignment 
manifestly fails to designate the precise 


error so as to be reviewed, “If the assign- 
ment of error is uncertain and indefinite as 
to the particular error complained of, this 
court will decline to consider it.” Provident 
Life v. Priest, 212 Ala. 576, 578 (2), 103 So. 
678. Other cases dealing with the pertinent 
subject are: Kinnon v. L & N Railroad, 187 
Ala. 480, 482, 65 So. 397; Globe & Rutgers 
v, Jones, 213 Ala. 656, 657, 106 So. 172; 
Giardina v. Stagg, 214 Ala. 301, 302, 107 So. 
857; Murphy v. Pickle, 264 Ala. 362, 87 So. 
2d 844. 

In view, however, of the earnest argu- 
ment made by appellant in brief, with refer- 
ence to the decree overruling the bill as last 
amended, we’ have exercised our discretion 
and considered it, but' entertain the view 
that the lower court ruled correctly in sus- 
taining the demurrer. Affirmed. 

Lrvincston, C. J., Goopowyn and CoLeMan, 
J.J. concur. 


[7 70,148] United States v. Scott Aviation Corp. 
In the United States District Court for the Western District of New York. Civil 


Action No. 84-32. Filed November 8, 1961. 
Case No. 1476 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Restrictions on Distributors’ Markets and Customers—Consent Judgment.—A manu- 
facturer of artificial breathing devices was prohibited by a consent judgment from re- 
stricting the customers to whom, or the territories in which, its distributors could sell. 
Similarly, agreements with its distributors allocating or restricting customers, territories, 
or markets were prohibited. 


See Exclusive Dealing, Vol. 1, 3040.84; Department of Justice Enforcement and 
Procedure, Vol. 2, § 8834.10. 


Resale Price Fixing—Permissive Provisions—Fair Trade.—A manufacturer of artificial 
breathing devices was prohibited by a consent judgment from restricting the price at 
which its distributors could sell. Similarly, the manufacturer was prohibited from agreeing 
with its distributors to fix the resale prices. However, the manufacturer was permitted 
to fair trade the items, but only if its distributors were notified of the fair trade states 
and of any abrogation or impairment of its right to fair trade. 


See Price Fixing, Vol. 1, {.4760.756; Department of Justice Enforcement and Pro- 
cedure, Vol. 2, § 8816.36. 

Import and Export Restrictions—Consent Judgment.—A manufacturer of artificial 
breathing devices was prohibited by a consent judgment from entering into any agreement 
with its distributors restricting imports or exports. 

See Combinations, Vol. 1, { 1670.30. 

For the plaintiff: Lee Loevinger, Assistant Attorney General, W. D. Kilgore, Jr., 
Lewis Bernstein, Joseph F. Tubridy, Charles F. B. McAleer, and John J. Galgay, At- 
torneys, Department of Justice. 


For the defendant: Dudley, Stowe & Sawyer, by Roy P. Ohlin. 
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Final Judgment 


Henverson, District Judge [Jn full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on Sep- 
tember 14, 1959, the defendant having filed 
its answer denying the substantive allegations 
thereof, and the parties hereto by their re- 
spective attorneys having consented to the 
entry of this Final Judgment without trial or 
adjudication of any issue of fact or law 
herein and without this Final Judgment 
constituting evidence or an admission by 
any party hereto with respect to any such 
issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and 
upon the cons-nt of the parties hereto, 
it is hereby 


Ordered, adjudged and decreed as follows: 


I 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states claims for 
relief against the defendant under Section 
1 of the Act of Congress of July 2, 1890 as 
amended, entitled “An Act to Protect Trade 
and Commerce Against Unlawful Restraints 
and Monopolies,” commonly known as the 
Sherman Act. 

II 
[Definitions] 

As used in this Final Judgment: 

(A) “Defendant” shall mean the defend- 
ant, Scott Aviation Corporation, a corpo- 
ration organized and existing under the laws 
of the State of New York; 

(B) “Person” shall mean an individual, 
partnership, firm, corporation, association or 
other business or legal entity; 

(C) “Distributor” shall mean any person 
who purchases artificial breathing devices 
from defendant for resale to dealers or users 
thereof; 

(D) “Dealer” shall mean any person who 
purchases artificial breathing devic2s from 
distributors for resale to users; 

(E) “User” shall mean any person who 


purchases artificial breathing devices for the 
use thereof and not for resale; 


q@ 70,148 


(F) “Artificial breathing devices” are ap- 
paratus manufactured by defendant, its sub- 
sidiari-s, successors or assigns and which 
are used to sustain life or provide comfort 
when the surrounding atmosphere is insuf- 
ficient or toxic by supplying either pure 
oxygen or compressed air directly to the 
person using the apparatus. 


TId 
[Application] 


The provisions of this Final Judgment 
applicable to the defendant shall also apply 
to each of its officers, directors, agents, em- 
ployees, subsidiaries, successors and assigns, 
and to all persons in active concert or par- 
ticipation with the defendant who receive 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 


[Distribution Agreements] 


The defendant is enjoined and restrained 
from entering into, adhering to, maintaining, 
enforcing or claiming any rights under, any 
combination, contract, .agreement, under- 
standing, plan or program with any dis- 
tributor, dealer or other person to: 

(A) Limit, allocate, assign or restrict cus- 
tomers, territorics or markets for the sale 
of artificial breathing devices; 

(B) Fix, establish, mainfain or adhere to 
prices, discounts, or other terms or con- 
ditions for the sale of artificial breathing 
devices to any third person; 

(C) Limit or restrict the resale of artificial 
breathing devices after sale thereof; 


(D) Limit, restrict or prevent the ex- 
portation from or the importation into the 
United States, its territories and possessions, 
of artificial breathing devices. 


V 
[Individual Prohibitions] 


The defendant is enjoined and restrained 
from: 

(A) Imposing or attempting to impose 
any limitation or restriction upon the per- 
sons to whom, the territories in which, or 
the prices at which, its dealers or distribu- 
tors may sell artificial breathing devices; 

(B) Imposing or attempting to impose 
any restriction on the resale of artificial 
breathing devices after sale thereof. 
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VI 
[Fair Trade] 


Nothing contained in this Final Judgment 
shall prevent the defendant from availing 
itself of such rights, if any, as it may have 
pursuant to the Miller-Tydings Act as 
amended by the Maguire Act; provided, 
however, that before the defendant may 
fair trade artificial breathing devices in 
any state or territory it shall first identify 
each such state or territory in writing to 
each of its dealers and distributors. In the 
event. that the defendant’s right to fair trade 
artificial breathing devices in any state or 
territory should be abrogated or impaired, 
defendant is ordered and directed to notify 
forthwith each of its dealers and distributors 
of that fact, together with all information 
pertinent thereto as will adequately advise 
each dealer and distributor of the extent of 
such abrogation or impairment. 

VII 
[Compliance] 

Defendant is ordered and directed: 

(A) Within ninety (90) days after the 
date of entry of this Final Judgment to 
take all necessary action to effect the can- 
cellation of each provision of every contract 
or agreement between and among the de- 
fendant and its dealers and distributors 
which is contrary to or inconsistent with any 
provision of this Final Judgment; 

(B) Subject to the provisions of Section 
VI of this Final Judgment to advise each of 
its dealers and distributors, within ninety 
(90) days after the date of entry of this 
Final Judgment that he may sell defendant s 
artificial breathing devices at such prices 
as, and to whomever and wherever, he 
pleases; 

(C) Within ninety (90) days after the 
date of entry of this Final Judgment to 
mail a copy of said judgment to each of its 
dealers and distributors; 

(D) To file with this Court, and serve 
upon the plaintiff, within One hundred and 
five (105) days after the date of the entry of 
this Final Judgment, an affidavit as to the 
fact and manner of its compliance with subsec- 
tions (A), (B) and (C) of this Section VII. 


Vill 


For the purpose of securing or determin- 
ing compliance with this Final Judgment, 
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duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, and on reasonable notice to the 
defendant made to its principal office, be 
permitted, subject to any legally recognized 
privilege: 


(A) Access, during the office hours of the 
defendant, to all books ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of the defendant which 
relate to any matters contained in this Final 
Judgment; and 


(B) Subject to the reasonable convenience 
of the defendant and without restraint or in- 
terference from the defendant, to interview 
officers or employees of the defendant, who 
may have counsel present, regarding any 
such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the de- 
fendant shall submit such rcports in writing 
with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section VIII shall be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the 
Executive Branch of the plaintiff except 
in the course of legal proceedings in which 
the United States is a party for the purpose 
of securing compliance with this Final Judg- 
ment, or as otherwise required by law. 


IX 
[J urisdiction Retained) 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the pro- 
visions thereof for the enforcement of 
compliance therewith, and for the punishment 
of violations thereof. 


{ 70,148 


Number 9—S6 
11-20-61 


78,574 Court Decisions 


In re Provision Salesmen and Distributors Union 


[1 70,149] In the Matter of the Grand Jury Subpoena Duces Tecum Addressed to 
Provision Salesmen and Distributors Union, Local 627, A. F. L.-C. I. O. 
In the United States District Court for the Southern District of New York. M-11-188. 
Dated November 6, 1961. 
Sherman Act 


Grand Jury—Subpoena Duces Tecum—Reasonableness of Time Covered.—Periods 
of ten and eighteen years, covered by a subpoena duces tecum, were not unreasonable, where 
the requested records covered one transaction, one type of recurring transaction, transactions 
covering a limited subject matter, or transactions involving a limited number of persons. 

See Department of Justice Enforcement and Procedure, Vol. 2, f 8578.63. 

Unions—Activities Evidencing a Price Fixing Conspiracy—Payments to Welfare Fund. 
—Records of payments made to a union welfare fund for the account of its jobber members 
were relevant to a grand jury price fixing inquiry involving the union and the jobbers. 
Whether or not the payments were made for the account of the jobbers may indicate 
whether the jobbers were independent businessmen and the payments may have been 
manipulated to enforce a conspiracy. 

See Labor Unions, Vol. 2, J 5455.20. 

Conspiracies—Practices Evidencing a Conspiracy—Union Expense Accounts.—Records 
of expense accounts and reservations for hotels and meeting rooms for a union’s business 
manager and organizers were relevant to a grand jury price fixing inquiry since they may 
reveal the time, place, reasons for, and participation in such meetings and, therefore, may 
indicate the formation of a conspiracy. 


See Combinations, Vol. 1, § 1455. 


Conspiracies—Practices Evidencing a Conspiracy—Union Fines.—Records of union 
fines or penalties against its members, together with the union rule governing the fine or 
penalty, were relevant to a grand jury price fixing inquiry since the fines could have been 
a method of enforcing a conspiracy. 

See Combinations, Vol. 1, J 1455. 


For the petitioner: Felig & Felig, Ashe & Rifkin, George Rifkin and Elias M. Felig, 
of counsel. 

For the Government: Robert M. Morgenthau, U. S. Attorney; David H. Harris, 
Ronald S. Daniels, Irving Kagan and John J. Galgay, Attorneys, Department of Justice, of 
counsel. 


Opinion The Local asserts four grounds for its 
she motion: (1) the items sought by the sub- 
[Investigation] poena duces tecum are not relevant to the 


subject of the grand jury investigation; (2) 
the subpoena duces tecum demands records 
covering a period of eighteen years, an un- 
reasonably long period of time; (3) the 
demand for the production of records is not 
sufficiently specific and, therefore, places 
the Local in danger of being held in con- 
tempt; and (4) the Local argues that, be- 


Herianps, District Judge [In full text]: 
The petitioner, Local 627, Provision Sales- 
men and Distributors Union, A. F, L.- 
C. I. O., has moved to quash or modify a 
subpoena duces tecum addressed to it by a 
federal grand jury investigating alleged vio- 
lations of the federal antitrust laws. The 
grand jury is seeking to determine whether 


there were unlawful agreements among 
manufacturers, jobbers, retailers and unions, 
including Local 627, in the processed meat 
industry, to fix prices, allocate customers, 
maintain boycotts and to enforce these re- 
straints (Government’s supplemental affida- 
vit, para. 1). 
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cause it allowed Government agents to 
examine some of its files for a period of six 
weeks and then delivered many documents 
to the grand jury, the subpoena is oppres- 
sive and constitutes an unreasonable search 
and seizure. 


A subpoena duces tecum may be so sweep- 
ing that it violates the Fourth Amendment’s 
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prohibition of unreasonable searches. FTC 
v. American Tobacco Co., 264 U. S. 298 
(1924); Hale v. Henkel, 201 U. S. 43, 76 
(1906); McMann v. SEC, 87 F. 2d 377, 379 
(2d Cir. 1937), cert. denied sub nom. Me- 
Mann v. Engel, 301 U. S. 684 (1937). If a 
subpeona duces tecum does consttiute a vio- 
lation of the Fourth Amendment, the courts 
may quash or modify it. To avoid such 
judicial action, the subpoena must be rea- 
sonable. Oklahoma Press Publishing Co. v. 
Walling, 327 U. S. 186, 208 (1946); Hale v. 
Henkel, 201 U. S. 43, 76 (1906). 


[Reasonableness of Subpoena] 


The courts have found that reasonable- 
ness, in this context, has three components. 
The subpoena duces tecum may command 
only the production of things relevant to 
the investigation being pursued. Oklahoma 
Press Publishing Co. v. Walling, 327 U. S. 
186, 208-209 (1946); Brown v. United 
States. a2/6MW2 S- 134.6143 (1928) — FC . 9g; 
American Tobacco Co., 264 U. S. 298, 306-307 
(1923); Hale v. Henkel, 201 U. S. 43, 77 
(1906). The subpoena must specify the 
things to be produced with reasonable par- 
ticularity. Brown v. United States, 276 U. S. 
134, 143 (1928); Hale v. Henkel, 201 U. S. 43, 
77 (1906). The subpoena. may order the 
production of records covering only a rea- 
sonable period of time. Brown v. United 
States, 276 U. S. 134, 143 (1928); Schwim- 
mer v. United States, 232 F. 2d 855, 863 (8th 
Cir 1950), cert. denied. Jo2, W.- o.oo 
(1956) ; United States v. Medical Society, 26 
PeSupp: 55,57 (D) DP C1933) in re East- 
man Kodak, 7 F. R. D. 760, 763, 765 (W. D. 
N. Y. 1947). 


[Relevance] 


The requirement of relevance is satis- 
fied by a showing that there is a relation 
between the documents which must be pro- 
duced and the purpose of the inquiry. Ap- 
plication of Certain Chinese Family Benevo- 
lent and District Ass'ns, 19 F. R. D. 97, 
101 (N. D. Cal. 1956). 


[Particularity} 


What is required by way of particularity 
in describing the things which must be 
produced is “specification adequate, but not 
excessive, for the purposes of relevant in- 
quiry.” Oklahoma Press Publishing Co. v. 
Walling, 327 U. S. 186, 209 (1946). A sub- 
poena apparently meets this standard if it 
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distinguishes between relevant and irrele- 
vant material. Some cases have applied the 
additional requirement that the subpoena 
must specify the documents to be produced, 
or the subjects to which they relate, with 
enough precision to make compliance with 
the subpoena possible. Brown v. United 
States, 276 U. S. 134, 143 (1928); In re East- 
man Kodak, 7 F. R. D. 760, 763 (W. D. 
N. Y. 1947); In re Motions to Quash Sub- 
poenas, 30 F. Supp. 527, 531 (S. D. Cal. 
1939). 


[Time Covered] 


‘The facts of each case determine whether 
the period of time covered by the records 
sought is reasonable. The period of time with 
which the records deal should bear some 
relation to the subject of the investigation. 
Hale v. Henkel, 201 U. S. 43, 76-77 (1906) 
[subpoena requiring company to produce 
records from the date of its organization 
held bad]; Application of Certain Chinese 
Family Benevolent and District Ass’ns, 19 
BRS sD 97,0985 LOL GN Ds Cale1956) 
[subpoena requiring associations to produce 
records for the entire period of the associa- 
tions’ existence quashed]. 


In Application of Linen Supply Companies 
[1953 Trape Cases { 67,621], 15 F. R. D. 
115, 119 (S. D. N. Y. 1953); the court said 
that the following factors might affect the 
reasonableness of the period covered: “the 
type and extent of the investigation; the 
materiality of the subject matter to the type 
of investigation; the particularity with which 
the documents are described; the good faith 
of the party demanding the broad coverage; 
[and] a showing of the need for such ex- 
tended coverage.” 

The subpoena need not be limited to call- 
ing for records from a period within the 
statute of limitations. The grand jury should 
be able to determine whether there were 
illegal activities which were begun before 
the statutory period and continued within 
it. Application of Linen Supply Companies, 
15 ESRD ls 119s (SP DIN Ay., 31953); 
In re United Shoe Machinery Corp., 73 F. 
Supp. 207, 211 (D. Mass. 1947). 

However, as the period of time covered 
by the subpoena lengthens, the particularity 
with which the documents are described 
must increase. Application of Linen Supply 
Companies, 15 F. R. D. 115, 118 (S. D. N. Y. 
1953); In re United Shoe Machinery Corp., 
73. F. Supp. 207, 211 (D. Mass. 1947). 
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The courts have sustained subpoenas 
duces tecum covering long periods of time: 
In re Un‘ted Shoe Machinery Corp., 73 F. 
Supp. 207 (D. Mass. 1947) [27 years]; Pett- 
tion of Borden Co., 75 F. Supp. 857, 864 
(N. D. Ill. 1948) [20 years]; Application of 
Radio Corp. of America [1952 TrApE CASES 
T67.552 1,0 lok, as... dOe (8S. DN oY. 
1952) [18 years]. 

On the other hand, some cases have held 
similar periods too extensive: In re Grand 
Jury Investigation (General Motors Corp.) 
[1959 Trape Cases { 69,409], 174 F. Supp. 
393 (S. D. N. Y. 1959) [11-30 years]; In re 
United Last Co., 7 F. R. D. 759 (D. Mass. 
1947) [14-20 years]. 


Other courts have expressed the belief 
that the outer limit should generally be set 
at ten years: In re Eastman Kodak Co., 7 
F. R. D. 760, 766 (W. D. N. Y. 1947); In re 
United Shoe Machinery Corp., 7 F. R. D. 
756 (D. Mass. 1947). 


It is, of course, impossible to define 
exactly the protection given by the Fourth 
Amendment without listing the precise facts 
of each pertinent case. However, Justice 
Holmes described in general terms what the 
Fourth Amendment forbids as “a search 
through all the respondents’ records, rele- 
vant or irrelevant, in the hope that some- 
thing will turn up.’ FTC v. American 
Tobacco Co., 264 U. S. 298, 305 (1924). 


The rules governing the subpoena duces 
tecum must be applied realistically. Whether 
a crime has been committed, who has com- 
mitted it and what the crime is are normally 
determined at the end of the grand jury’s 
proceedings, and not at the beginning. 
Blair v. United States, 250 U. S. 273, 282 
(1919). It would cripple the administration 
of justice to require the grand jury to 
demand documents with a particularity 
“which presupposes an accurate knowledge 
of such papers, which the tribunal desiring 
the papers would probably rarely, if ever, 
have.” Consolidated Rendering Co. v. Ver- 


mont, 207 U. S. 541, 554 (1908). 


Moreover, because the grand jury may 
have to develop evidence for the first time, 
the requirements of relevance and material- 
ity are certainly less strict in a grand jury 
investigation than at a trial. Schwimmer 
v. United States, 232 F. 2d 855, 862-863 (8th 
Cir. 1956), cert. denied, 352 U. S. 833 (1956). 


Finally, the grand jury will probably 
have to inspect a greater volume of docu- 
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ments in an investigation of antitrust law 
violations, such as the investigation in this 
case, than in almost any other sort of 
investigation. Application of Linen Supply 
Companies, 15 F. R. D. 115, 119 (S. D. 
N. Y. 1953); In re Motions to Quash Sub- 
poenas, 30 F. Supp. 527, 531 (S. D. Cal. 
1939). 

We turn now to a determination of 
whether the demands for documents made 
by the subpoena which is under attack in 
this case meet the requirements imposed 
by law. 


fConsolidation} 


1. Paragraph 1(a) of the subpoena com- 
mands the petitioner to produce all docu- 
ments and records concerning the con- 
solidation of the petitioner, Local 627, with 
another Local consisting of provision job- 
bers, which consolidation took place in or 
about the year 1943. 


The petitioner bases its chief attack on 
this item on the ground that the subpoena 
seeks records from an unreasonably distant 
time in the past. However, the records 
relate only to a single specific event. It 
will be shown below that the event is one 
relevant to the subject of the investigation. 
Therefore, it is not unreasonable to require 
petitioner to produce records covering a 
period of eighteen years. 


The petitioner also argues that the records 
of the consolidation of two union locals 
are not relevant to an investigation of vio- 
lations of the federal antitrust laws. How- 
ever, the Government has alleged that the 
jobbers are independent businessmen (Gov- 
ernment’s supplemental affidavit, para. 2). 
The records of the consolidation are, there- 
fore, relevant to the existence of a combina- 
tion of independent. businessmen or of 
independent businessmen and. the Local. 


[Payments by Producers} 


2. Paragraph 1(b) of the subpoena re- 
quires petitioner to produce all documents 
and records concerning anything of value 
transferred to the Local or its agents by 
anyone engaged in an industry in which 
any member of the Local is employed or 
in which any jobber-member of the Local 
is engaged, during the eighteen-year -period 
from the consolidation to the date of the 
service of the subpoena. 


The Local alleges that these records are 
not relevant to the subject of the grand 
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jury investigation. However, if there was 
an illegal conspiracy between producers and 
the Local, payments by the producers to 
the Local may have been used to enforce 
the conspiracy and may have constituted 
acts in furtherance of it. The records are, 
therefore, relevant to the alleged violations 
of law which the grand jury is investigating. 


The petitioner also argues that this para- 
graph of the subpoena lacks specificity and 
requires records covering too long a period 
of time. 


To require petitioner to produce all 
records of the specified payments made to 
it would force the petitioner to make a 
thorough search of its records for the past 
eighteen-years to determine which records, 
if any, must be produced. This would 
cast too great a burden upon the petitioner. 
Accordingly, the petitioner should be re- 
quired to produce the records of payments 
made only during the ten-year period from 
June 30, 1951 through June 29, 1961, the 
date upon which the subpoena in this case 
was issued. Modification of this paragraph 
of the subpoena to limit its coverage to 
ten years will substantially reduce the bur- 
den upon the petitioner, while allowing 
the grand jury to cull information from 
records for a period beyond that of the 
five-year statute of limitations, 18 U. S. C. 
section 3282. 


Moreover, the modification will be with- 
out prejudice to a new subpoena which 
indicates the records required with greater 
specificity. Since an examination of the 
records of payments made during the past 
ten years will probably reveal the names 
of payors and payees and the consideration 
or occasion for any payments, the grand 
jury may obtain information which will 
allow it to make requests for older records 
with greater particularity. 


The modified paragraph of the subpoena 
is sufficiently specific to allow the petitioner 
to determine, without unreasonable efforts, 
what records it must produce. The peti- 
tioner has pointed out, however, that the 
terms of the subpoena would include records 
of checked-off dues. In the Government’s 
supplemental affidavit in opposition to the 
petitioner’s motion, the Government con- 
ceded that the grand jury was “not inter- 
ested in monies paid to the Union by way 
of ‘check off? for dues pursuant to the terms 
of collective bargaining agreements” (Gov- 
ernment’s supplemental affidavit, para. 3). 


Trade Regulation Reports 


The subpoena should, therefore, be modified 


to exclude specifically records of such dues 
check-offs. 


[Books of Account on Consolidation] 


3. Paragraph 2(a) of the subpoena re- 
quires the petitioner to produce all books 
of account which concern the consolidation of 
the petitioner with the Local consisting 
of jobbers, referred to in paragraph l(a). 
The petitioner makes the same objections 
to this paragraph as it made to the previ- 
ous paragraph which was concerned with 
the consolidation. For the reasons given 
in the discussion of paragraph 1(a), para- 
graph 2(a) is sufficient. 


[Fines and Penalties} 


4. Paragraph 2(b) orders petitioner to 
produce all books of account which con- 
cern the assessment of any fine or other 
penalty against any member of the Local 
during the period from the consolidation to 
the date of service of the subpoena, together 
with the rule of the Local governing the 
fine or penalty. 

The petitioner alleges that this item is not 
relevant to the inquiry. However, trade 
associations and other groups have some- 
times enforced illegal conspiracies to fix 
prices or to restrict competition by the 
imposition of fines upon their members. 
The fines imposed by the Local upon its 
members are, therefore, relevant to an in- 
quiry into violations of the antitrust laws. 


The petitioner also claims that paragraph 
2(b) is unreasonable as to time and is not 
sufficiently specific. Although paragraph 
2(b) requires records covering a period of 
eighteen years, the records concern only 
one limited topic—fines imposed by the 
Local upon its members. Because the sub- 
ject of the records is so limited, it should 
not require an exceptional effort to locate 
the desired documents. The records are 
also relevant to the inquiry. Therefore, 
it is not unreasonable or oppressive to re- 
quire the records for a period of eighteen 
years. 

The paragraph is sufficiently specific. 
The paragraph unambiguously informs the 
petitioner what records it must produce. 


[Payments to Welfare Fund] 


5. Paragraph 2(c) orders the petitioner 
to produce all books of account and cor- 
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respondence relating to payments made to 
the Local’s welfare fund for the account 
of any of its jobber members during the 
period from the consolidation in or about 
the years 1943 to the date of the service 
of the subpoena. 


Welfare fund payments may have been 
manipulated to enforce a conspiracy. Whether 
or not payments were made for the ac- 
count of jobber members may indicate 
whether the jobbers were employees or in- 
dependent businessmen. The records, there- 
fore, are relevant. 


Objections to the specificity of paragraph 
2(c) or to the period of time it covers are 
not well founded. Although the period of 
time covered is extensive, the subject to 
which the documents relate is narrowly and 
clearly limited. Unreasonable efforts will 
not be required to find the documents, and 
the petitioner should be able to respond to 
the subpoena. 


[Moving the Records] 


6. Paragraph 2(d) of the subpoena re- 
quires the petitioner to produce all books 
of account and all correspondence relating 
to the moving of the Local’s records to a 
new office or to the storage of the records. 

Explanation of this item requires a fur- 
ther statement of facts. 


In March 1961, the Government served 
upon the petitioner, a subpoena duces tecum 
which was returnable April 10, 1961 (Peti- 
tioner’s affidavit, para. 2; Government’s affida- 
vit, para. 3). The subpoena demanded pro- 
duction of certain Local records dating 
from January 1, 1943 to the day the sub- 
poena was served (Government’s afhdavit, 
para. 4). Included in the documents ordered 
to be produced were the membership of the 
Local and the minutes of the Local’s Execu- 
tive Board (Petitioner’s affidavit, para. 2; 
Government’s affidavit, para. 5). The Local 
failed to produce the minutes of its Execu- 
tive Board and its membership lists for 
the years 1943 through 1954 (Government’s 
affidavit, para. 5). The Local claimed that 
the reason it failed to produce these records 
was that they had probably been mislaid when 
the Local moved its offices in 1960 (Govern- 
ment’s affidavit, para. 5). 

The documents concerning the transfer 
of the Local’s records would obviously be 
helpful in determining the whereabouts of 
the records not produced pursuant to the 
demands of the March 1961 subpoena. 
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The Federal Rules of Civil Procedure 
permit a party to take depositions and to 
discover papers which relate to the location 
of books and documents. Federal Rules of 
Civil Procedure, Rules 26(b), 34. The 
grand jury must also have the power to 
discover the location of relevant documents. 
It follows that the items ordered to be 
produced by paragraph 2(d) are relevant 
to the grand jury’s investigation. 


[Expense Accounts] 


‘7, Paragraph 2(e) requires petitioner to 
produce charges, expense accounts and 
reservations for hotels, halls, meeting rooms, 
and transportation of the business manager 
and organizers of the Local and all related 
correspondence and cancelled checks, dur- 
ing the period from the consolidation to 
the date of the service of the subpoena. 


The documents may reveal the time, 
place, reasons for and participants in meet- 
ings with the Local’s business manager and 
organizers. Such information clearly may 
have importance in an investigation of 
the formation of a conspiracy. Paragraph 
2(e), therefore, satisfies the requirement 
of relevancy. 


Again, the documents to be produced 
cover a period of eighteen years. How- 
ever, the only records which the Local must 
produce covering this span of years are 
certain records concerning the activities of 
certain individuals, the Local’s business 
manager and organizers. It will not im- 
pose an unreasonable burden upon the 
Local to locate and produce these records. 
Moreover, the language of the subpoena is 
sufficiently specific to inform the Local 
what documents it must produce. 


[Unreasonable Search] 


8. The petitioner claims—for the reasons 
that (1) a subpoena was served on it 
before the one involved in this case; (2) 
it allowed Government agents to examine 
its files for six weeks; and (3) it then 
delivered many documents to the grand 
jury—the new subpoena is oppressive and 
constitutes an unreasonable search and 
seizure. 

‘The facts are these: in response to the 
subpoena served on it in March 1961 (Peti- 
tioner’s affidavit, para. 2), the petitioner 
gave the Government some documents on 
April 10 and April 21, 1961 (Petitioner’s 
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affidavit, para. 3 and Exhibits A and B). 
However, the petitioner failed to comply 
completely with the subpoena (Govern- 
ment’s affidavit, para. 5). The Government, 
therefore, obtained an order requiring peti- 
tioner to show cause why its books and 
records should not be impounded to secure 
the production of the documents called 
for by the subpoena (Petitioner’s affidavit, 
para. 4; Government’s affidavit, para. 7). 
In lieu of showing cause, the petitioner 
agreed to allow attorneys for the Depart- 
ment of Justice and Special Agents of the 
F. B. I. to search its records (with the 
exception of its financial records) to dis- 
cover which documents were called for by 
the subpoena (Petitioner’s affidavit, para. 6; 
Government’s affidavit, para. 8). 


Government agents made a search of the 
Local’s files which lasted six weeks (Peti- 
tioner’s affidavit, para. 6; Government’s 
affidavit, para. 10). As a result of the 
search, the Government discovered one hun- 
dred and forty-six documents which the 
Local had not previously produced, but 
which it then gave to the Government 
(Petitioner’s affidavit, para. 6; Govern- 
ment’s affidavit, para. 11). 

Following this, and in July 1961, the 
Government served upon petitioner a sec- 
ond subpoena, dated June 29, 1961 (Peti- 
tioner’s affidavit, para. 7; Government’s 


affidavit, para. 3). This is the subpoena 
which is here at issue. 

There is little to commend petitioner’s 
argument which is based on these facts. 
The fact that the Government made a 
search of the petitioner’s records does not 
render the subsequent subpoena oppressive. 
The search was limited because the parties 
agreed to exempt the petitioner’s financial 
records. These records are one of the main 
subjects of the second subpoena. 

Moreover, the purpose of the examination 
of petitioner’s files was limited to the dis- 
covery of documents called for by the first 
subpoena. 

Finally, the petitioner consented to the 
search. This contradicts the petitioner’s 
argument that the search made oppressive 
a subpoena which was otherwise reason- 
able. This leaves petitioner only its claim 
that service of the two subpoenas upon it 
is somehow unreasonable. 

However, the fact that the petitioner 
was served with one subpoena does not 
give it immunity from complying with the 
reasonable demands of a subsequent sub- 
poena. Petition of Borden Co., 75 F. Supp. 
857 (N. D. Ill. 1948). 

The petition to quash or modify is de- 
nied, except in the respects specified. Settle 
order on notice. 


[70,150] In Re Grand Jury Proceedings. 


In the United States District Court for the Eastern District of Pennsylvania. No. 
M-2296. Dated November 14, 1961. Amended November 16, 1961. 


Sherman Act 


Grand Jury—Disclosure of Testimony and Records—Federal Trade Commission In- 
vestigation of Compliance with Orders.—The Federal Trade Commission was not per- 
mitted to examine grand jury testimony and records (relating to certain witnesses and 
subject matter) for the purpose of determining whether or not companies have complied 
with cease and desist orders issued against them. The FTC stood in no higher degree 
of privilege than a private litigant, and the fact that the FTC might save time and money 
was not grounds for setting aside time-honored principles of law. Furthermore, if the 
FTC were granted the privilege, other governmental agencies would be likewise privileged. 
The relevancy and usefulness of the testimony sought was not established since sufficient 
evidence should have been or was possibly available from other sources. To permit the 
FTC to use evidence resulting in a criminal indictment to enforce a civil remedy, particu- 
larly in view of its powers and other available sources of information, would be to estab- 
lish a precedent not called for by Rule 6(e) of the Federal Rules of Criminal Procedure 
or established principles. 

See Department of Justice Enforcement and Procedure, Vol. 2, 8579; FTC En- 
forcement and Procedure, Vol. 3, { 9701. 

For the government: Lee Loevinger, Assistant Attorney General, George H. Schueller, 
Donald G. Balthis, and John E. Sarbaugh, Attorneys, Dept. of Justice, Philadelphia, Pa. 
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For the respondents: McBride, von Moschzisker & Bradley, by Michael von Mosch- 
zisker, Philadelphia, Pa., Cravath, Swaine & Moore, Ralph L. McAfee and Victor M. 
Earle, III, New York, N. Y., of Counsel, for Westinghouse Electric & Mfg. Co.; Duane, 
Morris & Heckscher, by Henry T. Reath, Philadelphia, Pa., Davis, Polk, Wardwell, Sun- 
derland & Kiendl, New York, N. Y., of Counsel, for Carrier Corp.; Saul, Ewing, Remick 
& Saul, by Robert W. Sayre, Philadelphia, Pa., Gallop, Climenko & Gould, New York, 
N. Y., of Counsel for Worthington Corp.; Busser, Smith & Harding, by George A. Smith, and 
George J. Harding, II, Philadelphia, Pa., James E. Austin, New York, N. Y., for C. E. Crom- 
well and DeLaval Steam Turbine Co.; Drinker, Biddle & Reath, by Henry W. Sawyer, III, 
Philadelphia, Pa., Gerhard A. Gesell, Washington, D. C., of Counsel, for General Electric 
Co.; Ballard, Spahr, Andrews & Ingersoll, by R. Sturgis Ingersoll, Charles I. Thompson, 
Jr., and John R. Bullock, Taft, Stettinius & Hollister, by John R. Bullock, Cincinnati, 
Ohio, for C. H. Wheeler Mfg. Co.; Schnader, Harrison, Segal & Lewis, by W. Bradley 
Ward and Edward W. Mullinix, Philadelphia, Pa., for Allis-Chalmers Manufacturing 
Company; Montgomery, McCracken, Walker & Rhoads, by Joseph W. Swain, Jr., 
Philadelphia, Pa., Meyer, Kissel, Matz & Seward, by Lester Kissel, New York, N. Y., 
for Foster-Wheeler Corporation; and Pepper, Hamilton & Scheetz, by Philip H. Strubing 
and John G. Harkins, Jr., Philadelphia, Pa., and Austin, Burns, Appell & Smith, by 


Cyrus Austin and Joseph W. Burns, New York, N. Y., for Ingersoll-Rand Company. 


Opinion 
[Grand Jury Testimony] 

Woop, District Judge [Jn full text]: By 
its amended petition the Federal Trade 
Commission, an agency of the United States 
Government, seeks an order permitting ex- 
amination and copying of the transcript of 
the testimony of certain witnesses before 
a grand jury of this Court, together with 
the exhibits pertaining thereto, including: 

*(1) Documents submitted pursuant to 
grand jury subpoenas duces tecum cover- 
ing turbine-generators and steam surface 
condensers submitted by corporations 
gs as defendants or co-conspirators, 
an 

“(2) Transcripts of grand jury testi- 
mony covering turbine-generators and steam 
surface condensers of witnesses employed 
or formerly employed by corporations 
named as defendants or co-conspirators 

“in United States v. General Electric Company 
et al., Criminal No. 20401, and United States 
v. Foster Wheeler Corporation et al., Criminal 
No. 20402, filed in this Court June 29, 1960, 
be made available to the Federal Trade 
Commission or its designated attorneys for 
the purpose of examining and “copying for 
its Own use in connection with its investi- 
gation of compliance by respondents with 
the orders to cease and desist issued by the 
Federal Trade Commission in Docket 2941, 
General Electric Company et al., (24 F. T. C. 
881) and Docket 2941, Westinghouse Electric 
& Manufacturing Co. et al., (24 F. T. C. 892).” 

The following companies have appeared, 
argued and filed briefs in opposition to the 
petition, both on behalf of the corporations 
and their respective employees: Westing- 
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house Electric & Manufacturing Co.; Car- 
rier Corporation; Worthington Corporation; 
DeLaval Steam Turbine Company; General 
Electric Company; and C. H. Wheeler 
Manufacturing Company. 


There also appeared, argued and filed 
briefs in opposition to the petition, both on 
behalf of the corporations and their respec- 
tive employees: Allis-Chalmers Manufac- 
turing Company; Ingersoll-Rand Company; 
and Foster-Wheeler Corporation. 


[Contentions] 

The Government, relying on Rule 6(e) of 
the Federal Rules of Criminal Procedure, 
stands on the proposition that matters be- 
fore a grand jury may be unveiled at the 
direction of the Court “preliminarily to or 
in connection with a judicial proceeding 
* * *” and that the law is that the veil of 
secrecy may be lifted by the Court in the 
interests of justice. Furthermore, at the 
argument counsel for the Government stated 
that “the sole purpose for this request is 
to facilitate law enforcement.” The “law 
enforcement” to which they refer is an 
effort on the part of the Federal Trade 
Commission to determine whether or not 
certain cease and desist order entered in 
1937 against some of the respondents herein 
and other companies have been violated in 
the intervening period from 1937 to 1960. 


[Availability from Other Sources] 

It is interesting to note that they do not 
charge that they have, but rather in their 
original petition they state repeatedly such 
language as “may be liable for penalties,” 
“may contain evidence,” “if the investiga- 
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tion discloses that such action is warranted 
such action will be taken,” and “possible 
violations of the Commission’s orders.” In 
other words, in the simplest language, the 
Federal Trade Commission wishes to have 
the right to examine the great wealth of 
material, evidence, testimony and docu- 
ments to determine whether or not in fact 
an order issued by them some twenty-four 
years ago has been violated. No showing 
has been made to us, nor can we determine 
from the records, whether such information 
is available to the Commission from other 
sources. Admittedly, with the broad plenary 
power of the Federal Trade Commission, 
which has existed for forty-seven years; 
the wealth- of material contained in the 
indictments; the various bills of particulars 
filed; the proceedings in open Court in- 
volving pleas of guilty, nolo contendere, and 
not guilty; there is some question which 
must arise as to the “compelling necessity” 
to which reference will be made later. 
Federal Trade Comm. v. American Tobacco 
Co., 264 U. S. 298 (1924). 


[Cases Cited] 


It is interesting to note that both sides 
of this controversy rely heavily on Untied 
States v. Procter & Gamble Co., et al. [1958 
TRADE CASES J 69,046], 356 U. S. 677 (1958), 
and Pittsburgh Plate Glass Co. v. United 
States [1959 Trane Cases { 69,387], 360 
U. S. 395 (1959). There are also a number 
of cases of inferior jurisdiction which are 
also referred to on both sides.* 


[Agency Standing] 


It is our duty, as we understand it, to 
apply the rules and principles of law set 
down in Procter & Gamble, supra, and Pitis- 
burgh Plate Glass, supra, to the situation ex- 
isting in this case. In other words, does the 


1The Government relies heavily on Doe v. 
Rosenberry, 255 F. 2d 118 (2 Cir. 1958); In 
the Matter of Petition for Disclosure of Evi- 
dence, 184 F. Supp. 38 (E. D. Va. 1960); In re 
Bullock, 103 F. Supp. 639 (D. of C. 1952); 
In re Crain, 139 Misc. 799, 250 N. Y. S. 2A9 
(Gen. Sess. N. Y. Co. 1931); In re the April 
1959 Term Grand Jury Investigation (unre- 
ported, N. D. Calif., Feb. 3, 1961); In_re Grand 
Jury Proceedings, 4 F. Supp. 283 (EB. D. Pa. 
1933), as well as their interpretation of the 
Procter &€ Gamble and Pittsburgh Plate Glass 
cases, supra. Admittedly, the factual situations 
in these cases are not the same as in the case 
at bar, which is one of apparent first impres- 
sion. It is our opinion that the respondents 
have clearly distinguished the former cases and 
the issue before us is not controlled by the 
adjudications therein contained. On the other 
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same law apply whether the petitioner be a 
“collateral” agency of the Government to 
the one which instituted the criminal prose- 
cution (in this case the Antitrust Division 
of the Department of Justice being the 
prosecutor and the Federal Trade Com- 
mission being the petitioner here to seek 
a civil remedy) as though it were a prose- 
cutor, defendant or third-party private liti- 
gant to the original proceedings? In the 
first instance, we hold that a Federal agency 
stands in no higher degree of privilege than 
a private litigant in this respect, nor has 
there been any authority shown to us 
which would indicate otherwise. The only 
argument which the Government produces 
is one of “economics” rather than law, 
justice or constitutional privilege and pro- 
tection. They argue that it would be a 
great waste of time, trouble and investiga- 
tory powers not to make this information 
available from one agency of the Govern- 
ment to another. We are not persuaded 
that judicial discretion should be based on 
the time or money saved in seeking the 
ends of justice rather than following time- 
honored principles of law, particularly as 
laid down in similar cases by the Supreme 
Court. As stated by our former colleague 
Chief Judge Ganey (now Circuit Judge), 
in Application of the State of California to 
Inspect Grand Jury Subpoenas, M-2261 (E. D. 
Pa.), Opinions filed May 11, 1961 and May 
15, 1961 [1961 TRrApE Cases { 70,008]: 
“The proponents of the motion contend 
that the obtaining of this information will 
decrease the amount of work necessary 
for them to do by way of discovery and 
will save duplication of expenses. For 
these reasons, California and others main- 
tain that the public interest will be served 
in granting the motion. * * * 
“Here, the proponents of the motion 
are third parties who were not parties to 
hand, respondents, also relying heavily on 
Procter & Gamble and Pittsburgh Plate Glass, 
have cited United States v. Socony Vacuum Oil 
Co., Inc., et al. [1940-1948 TRADE CASES 
1 56,031], 310 U. S. 350, 234; Goodyear Tire 
& Rubber Co. v. National Labor Relations 
Board, 122 F. 2d 450, 453 (6 Cir. 1941); United 
States v. Interstate Dress Carriers, Inc., 280 
F. 2d 52, 54 (2 Cir. 1960); Application of King, 
188 N. Y. S. 2d 249 (N. Y. Sup. Ct. 1958); 
In re Jessup’s Petition, 50 Del. 530, 136 A. 2d 
207 (Del. Super. Ct. 1957), and others, including 
those cited in the main body of our opinion. 
These cases appear to us to reflect more clearly 
the judicial trend as to ‘‘protection of the 
secrecy of the grand jury’’ and requirements 
of ‘‘compelling necessity’? in the interests of 
justice. 
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the indictments themselves and are alien 
to the criminal averments contained therein. 
“Tn the balancing of the policies herein 
adverted to, it would seem that the only 
reasons for disclosure here are the avoid- 
ance of expense and additional work 
* * * These do not outweigh the 
policy of secrecy.” 
See also In the Matter of April 1956 Grand 
Jury, 239 F. 2d 263, 272 (7 Cir. 1956), re- 
hearing den. December 10, 1956, cert, den. 
77S. Ct. 552 (1957). 


[Relevancy and Usefulness] 


We are not convinced as to the relevancy 
and usefulness of the testimony sought 
here in view. of our conclusion that suff- 
cient evidence should or is possibly avail- 
able from other sources. But assuming 
arguendo, that it were, the following langu- 
age from Procter & Gamble is worthy of 
note: 


“Relevancy and usefulness of the testi- 
mony sought here is sufficiently estab- 
lished. If the grand jury transcript were 
made available, discovery through depo- 
sitions which might involve delay and 
substantial cost would be avoided. Yet 
these showings fall far short of proof that 
without the transcript the defense would 
be greatly prejudiced or without reference 
to it an injustice would be done.” 

The Pittsburgh Plate Glass Company case 
followed by two years the Procter & Gamble 
case where Mr. Justice Clark spoke as 
follows: 


“To make public any part of its pro- 
ceedings would inevitably detract from 
its efficacy. Grand jurors would not act 
with that independence required of an 
accusatory and inquisatorial body. More- 
over, not only would the participation of 
the jurors be curtailed but testimony 
would be parsimonious if each witness 
knew that his testimony would soon be 
in the hands of the accused. . Especially 
is this true in antitrust proceedings where 
fear of business reprisal might haunt both 
the grand juror and the witness. And this 
‘go slow’ sign would continue as realisti- 
cally at the time of trial as theretofore.” 


[Effect on Other Agencies] 


As we have said, we see no reason here 
to relax the principles of law which we 
find to exist in Procter & Gamble and Pitts- 
burgh Plate Glass merely because this is a gov- 
ernmental agency. In fact, we think there is 
another aspect of this litigation which is 
of importance. There has been considerable 


discussion in the briefs and arguments as 
to whether the grand jury notes of testi- 
mony in a criminal case are for the protec- 
tion of the defendant, or for the protection 
of the prosecutor, or the public being rep- 
resented by the witnesses who have testified 
before that body. We do not pass on that 
question, but it is apparent to us that if the 
Federal Trade Commission can have access 
to these documents and testimony, then 
certainly most any other of our innumerable 
Government agencies would be likewise 
privileged. In fact, another Government 
agency might make a stronger case since 
it might be.without the plenary and investi- 
gatory powers available to the Federal 
Trade Commission. Where would this end? 
Does public policy or rules of law dictate 
that a defendant indicted for an antitrust 
violation before a grand jury be subject 
to further civil or criminal prosecution by 
other governmental agencies based on pre- 
cisely the same evidence resulting in the 
indictment? Except in extreme circum- 
stances clearly indicating compelling neces- 
sity in the interests of justice, we are of 
the opinion it should be avoided. 


[Procedure Questioned] 


These are criminal indictments. They 
were sought in a criminal proceeding and 
the purpose of the Government now is to 
use that information obtained before the 
grand jury in prosecuting what admittedly 
is a civil action. This procedure has been 
frowned upon before. In re April 1956 Grand 
Jury, supra. 


All parties agree that the precise issue 
raised by the facts before us have not been 
previously adjudicated. The Government, 
briefly stated, has asked us to find that 
the ends of justice can be furthered by the 
disclosure of the evidence requested to the 
Federal Trade Commission in order that 
they might complete an investigation look- 
ing toward invoking civil remedy. We are 
convinced that the interests of justice are 
otherwise. To permif the Federal Trade 
Commission under the circumstances of this 
case to use evidence resulting in a criminal 
indictment to enforce a civil remedy, par- 
ticularly in light of its plenary powers and 
the availability of information already a 
matter of public record, would be to estab- 
lish a precedent not called for by Rule 6(e) 
of the Federal Rules of Criminal Procedure 
or the principles laid down by the Supreme 
Court in the cases herein referred to. 
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[J 70,151] Bergen Drug Co., Inc. v. Parke, Davis & Co. 
In the U. S. District Court, Dist. of New Jersey. Civ. 822-61. October 18, 1961. 
Sherman Act 

Refusal to Deal—Plaintiff’s Institution of Suit as Reason—Preliminary Injunction.— 
A distributor was not entitled to an injunction which would compel a manufacturer to 
continue selling its products to the distributor during the pendency of its antitrust suit 
against the manufacturer, even though the sole reason for the manufacturer’s refusal to 
sell may have been a feeling of resentment or disapproval of the pending litigation. The 
principle of the freedom to deal enunciated in the Colgate case, 250 U. S. 300, was still law, 
according to the court, which also recognized that its ruling was contrary to a closely 
parallel decision in Husserl, Inc. v. Simplicity Pattern Co., 1961 Trade Cases J 69,935. Since 
the distributor had no vested right in having supplies of the manufacturer’s products, and 
since it could properly decide not to deal with the distributor even if the antitrust action 


were successful, the parties should not be chained together. 


See Refusal to Deal, Vol. 1, J 2420.11. 


For the plaintiff: Lowenstein & Spicer, by Alan V. Lowenstein, Murry Brochin and 


Donald Marshall. 


For the defendant: Pitney, Hardin & Ward, by Donald B. Kipp and Clyde A. Szuch, 
Covington & Burling, of Counsel (Washington, D. C. Bar) by Gerhardt A. Gesell. 


Before Reynier J. WoRTENDYKE, JR., District Judge. 


[Refusal to Deal] 


THE Court [In full text]: In this case, 
the Court has no difficulty with any issue 
of fact. It appears that the plaintiff is a 
distributor of pharmaceutical products of 
the defendant manufacturer, purchasing sup- 
plies as needed in amounts determined by 
the purchaser and at prices reached by 
agreement between the parties. 

In the present action, the plaintiff sues 
under the antitrust laws of the United 
States, more particularly, Section Two of 


the Sherman Act and Section Two of the 


Clayton Act as amended by the Robinson- 
Patman Act. The plaintiff seeks treble 
damages for the alleged violation and ex- 
presses itself in six causes of action upon 
which it seeks, in addition to treble dam- 
ages, injunctive relief, as more particularly 
set forth in the prayers of the complaint. 

No answer has as yet been filed in the 
action, but upon the filing of the complaint 
upon an affidavit, ex parte application was 
made for a restraining order and for a 
preliminary injunction based upon the plain- 
tiff’s contention that, following the institu- 
tion of this action, it received notice from 
the defendant that the latter was perma- 
nently terminating its business relationships 
with the plaintiff. When I say ex parte 
application, the Court recalls that the de- 
jendant was represented upon that applica- 
tion and preliminary argument was heard 
and considered. 

The relief immediately sought was a re- 
straint against termination of the furnishing 
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of supplies by the defendant to the plaintiff 
pursuant to the latter’s orders as placed, 
upon representations of irreparable damage 
which the plaintiff claims were threatening 
it and its wholly owned subsidiary, and in 
recognition of the obvious fact that the 
continuation of the relationship for a limited 
period would not be creative of irreparable 
damage to the defendant, a restraining order 
was signed, by its terms expiring five days 
after the date thereof, and upon the return 
of the order to show cause, in which the 
restraining order was embodied, the Court 
has received and considered further affi- 
davits, including one in behalf of the de- 
fendant, as well as additional] affidavits in 
behalf of the plaintiff, and briefs in behalf 
of both of the parties. 


[Reason] 


Based upon the affidavits, submitted in 
behalf of the defendant, the Court finds that 
the notice of termination of the previously 
existing business relationship between the 
parties, which the defendant gave to the 
plaintiff, was actuated by a feeling of either 
resentment or disapproval of the pending 
litigation instituted against the defendant 
by the plaintiff. So that we have no further 
issue of fact here insofar as the circum- 
stances inducing the notice of termination 
are concerned. The Court will be indeed 
naive were it to imagine that the motive 
was otherwise than is discernible from the 
defendant’s affidavit. Both parties, there- 
fore, concede, as I understand their respec- 
tive arguments, that the present application 
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poses the single legal question which the 
Court understands as follows: That is to 
say, whether a manufacturer who is sued 
under the antitrust laws by a distributor 
of its product, who purchases the manufac- 
turer’s products by orders from time to 
time, and who concededly has acquired no 
vested interest in a continuation relationship 
by virtue of the existence of any franchise 
agreement or similar contract, may, when 
confronted by litigation brought by this 
customer, either because he dislikes the 
existence of the litigation or because he 
dislikes the customer as a result of the 
litigation, terminate the previous relation- 
ship such as it may have been between the 
parties, and refuse to sell its product to 
the distributor. 


[Husserl Case] 


The Court is squarely confronted with a 
very closely parallel decision of Judge Bryan 
of the Southern District of New York in 
P. W. Husserl, Inc. v. Simplicity Pattern 
Company [1961 TrapE Cases { 69,935], 191 
F. Supp. 55, in which, upon an application 
by a customer suing a manufacturer seller 
under the antitrust laws for a preliminary 
injunction against the termination of the ex- 
isting contractual relationship between the 
parties was successful, in the opinion of the 
Court, by reason of its satisfaction from 
the proofs that the reason for the termina- 
tion of the relationship between the parties 
was the threat of litigation under the anti- 
trust laws to be instituted by the customer 
against the manufacturer, I personally not 
only have a high esteem for Judge Bryan’s 
ability and opinion as a judge, but he hap- 
pens to be a personal friend of mine. Never- 
theless, he is entitled to his opinion and I 
believe I am entitled to mine. I understand 
that the Husserl case is presently on appeal, 
is that correct? 


Mr. GESELL: That is correct. 


Tue Court: At page 61 of the report in 
Husserl, Judge Bryan says, in dealing with 
the landmark case of United States v. Colgate 
and Company, 250 U. S. 300— and I quote 
—“The result reached in Colgate is tolerated, 
but only when it is the continuance of a 
mere refusal to sell in the exercise of the 
manufacturer’s right freely to exercise his 
own independent discretion as to parties 
with whom he would deal * * * when the 
manufacturer’s actions as here go beyond 
mere announcement of his policies and the 
simple refusal to deal, and he employs other 
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means which affect adherence to his resale 
prices, this countervailing consideration is 
not present and, therefore, he has put to- 
gether a combination in violation of the 
Sherman Act. 15 U.S. C. A. Sections 1-7, 
15,” citing United States v. Parke, Davis and 
Company [1960 Trape Cases { 69,611], 362 
We S29: 
[Buyer-Seller Relationship] 


This Court is familiar with the Supreme 
Court case last referred to. The effect of 
the instant application, as the Court sees 
it, may be stated simply, it seems, by say- 
ing that, when a seller of merchandise is 
sued by a buyer, even though the seller is 
the manufacturer of merchandise of a pe- 
culiar quality, which the buyer desires to 
obtain, and even though the buyer in turn 
is a distributor of products of the manufac- 
turer, and even though the transactions be- 
tween the parties are in interstate commerce, 
and even though the litigation is based upon 
an alleged violation or violations of the 
antitrust Jaws, that the parties must con- 
tinue to deal with one another pendente lite 
and possibly even after the ultimate dis- 
position of the litigation. 


The argument has suggested that the 
merchandise in which the parties have been 
dealing between themselves is in some in- 
stances covered by patents, that the manu- 
facturer has a monopoly over certain of the 
articles, and indeed that the plaintiff has 
built up its business upon a basis which 
renders it highly profitable, if not necessary, 
that it continue to have available to it a 
supply of the particular products manufac- 
tured by the defendant. 

It is conceded, I take it, however, that 
there are other distributors of the defend- 
ant’s products, and that in some respects 
the defendant sells directly to retailers. At 
this stage of this litigation, the Court has 
no idea what may be the merits of the 
litigation itself, because, as I have already 
stated, no answer has as yet been filed and 
the defendant has taken no position with 
respect to the six causes of action set forth 
in the complaint. 

[Damage] 

I recognize that if the defendant were 
compelled pendente lite to continue to sell 
to the plaintiff, the defendant would prob- 
ably suffer no damage except possibly to 
the feelings of its executives. I must recog- 
nize as a practical matter that if the plain- 
tiff is put to the necessity of obtaining its 
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supplies of Parke-Davis products from other 
distributors, or even from retailers, that it 
may suffer pecuniary damage. But it seems 
to me that the question posed on the present 
application goes far beyond the aspects of 


damage or lack of damage to be suffered’ 


by either of the parties in the event one 
action is taken or another is taken. Instead, 
it goes, it seems to me, squarely to the 
much daunted principle of free enterprise 
of which we in these United States seem 
to boast so much. Of course, Parke-Davis 
and Company is the large concern and pre- 
sumably the plaintiff is a smaller concern. 
Doubtless, the assets and profits of the 
defendant are greater than those of the 
plaintiff. However, those characteristics are 
common throughout this system of free 
enterprise which operates in this country. 


[Vested Rights] 


It is conceded by the plaintiff that the 
previously existing relationship between the 
parties did not create a vested interest in 
the plaintiff to continue to have available 
for its purchase the products of the de- 
fendant. The plaintiff suggests the great 
probability of ultimate success in the main 
action. But the Court is not a prophet and 
certainly is not equipped at this time, as 
far as the facts are concerned, to determine 
what the prospects of success and failure 
may be. However, the Court feels that 
irrespective of the ultimate outcome of the 
main action, the defendant might be at 
liberty or would be at liberty, whatever its 
motives, short of violations of the antitrust 
laws, to cease doing business with the 
plaintiff. 

[Colg- te Case] 


As I understand it, the principle of the 
freedom to deal enunciated in the Colgate 
case is still law. Plaintiff contends, how- 
ever, that, in accordance with the views of 
Judge Bryan in the Husseri case, the facts 
before me must indicate that the defendant, 
by its notice of termination of seller-buyer 
relationship with the plaintiff, is seeking to 
punish the plaintiff for having instituted the 
action. I would think the risk of just such 
a situation would be present in any litiga- 
tion between parties because, assuming that 
these parties were individuals and not cor- 
porations, I would be rather surprised if a 
defendant would continue to deal with the 
plaintiff who brought suit against him, as- 
suming that the defendant had any defense 
whatsoever for suit. 
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While the simile of a pendency of a matri- 
monial action between two spouses may not 
be particularly apposite here, the idea is 
quite suggestive and illuminating. Nor can 
I discern any interference with the opera- 
tion of the antitrust laws by a denial of 
a preliminary injunction at this time. Despite 
the respect with which I hold the opinion 
of Judge Bryan in the Husserl case, I believe 
that, since there is no vested right in the 
plaintiff to have available supplies of mer- 
chandise manufactured by the defendant, 
and since I believe that, even if the plaintiff 
were to succeed in the main action, the 
defendant might, with complete propriety, 
under the Colgate decision, decide that it 
preferred to do no further business with 
the plaintiff, it seems to me that it is quite 
a novel precedent to chain two litigating 
parties together in a business relationship 
in the continuance of which neither has a 
vested interest at the outset of litigation 
based only upon affidavits respecting the 
probability of ultimate pecuniary loss on the 
part of the parties who seek the relief. 


[Similar Issue] 


I am told that on a similar question Judge 
Demock of the Southern District of New 
York was of a view contrary to that ex- 
pressed by Judge Bryan in the Simplicity 
Pattern case. The easy way out for me in 
this posture of the case would be to grant 
the preliminary relief. To do so, however, 
would be in conflict with any notions of 
what is legal, fair and proper, at least at 
this stage of the litigation. 


[Application Denied] 

I would hesitate, despite the persuasive- 
ness of Judge Bryan’s reasoning, to tie these 
two parties together in an enforced continu- 
ance of the relationship of seller and buyer 
which previously existed upon the basis of the 
affidavits presently before me, the state of the 
pleadings in the main action, and the very 
persuasive and illuminating argument on 
behalf of each of the defendants. 


Therefore, I am going to take the re- 
sponsibility of denying the present applica- 
tion. I will request Counsel to submit, in 
compliance with the rules of civil procedure, 
appropriate findings of fact and conclusions 
of law. My views as presently expressed 
will necessarily result in the vacation or 
termination of the restraining order which 
has previously been granted. 
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[70,152] Wren Sales Co., Inc., and Julius Rosenstein, Eleanor Rosenstein and Celia 
Seiden, individually and as officers of Wren Sales Co., Inc. v. Federal Trade Commission.. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 
1961—September Session, 1961. No. 13355, Dated November 16, 1961. 


On, Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Push Cards or Lottery Devices—Sale of Merchandise—Public Policy —The distribu- 
tion of push cards by a mail order company, as a part of a plan to sell merchandise 
through a game of chance or lottery scheme, was contrary to the public policy of the 
United States and constituted an unfair practice in violation of the FTC Act, despite 
contentions that public policy is not opposed to casual, social, non-professional adult 
gambling and that such gambling is an accepted form of social activity which is not 


condemned by contemporary community standards. 


See Unfair Practices, Vol. § 7123.50. 


For the petitioners: 
New York, N. Y. 


Milton O. Bass, Solomon H. Friend and Harold Friedman, 


For the respondent: Alan B. Hobbes, Washington, D, C. 
Denying petition to review FTC cease and desist order in Dkt. 7731. 
Before SCHNACKENBERG, K NOCH and CAsTLE, Circuit Judges. 


[FTC Order] 


Kwnoca, Circuit Judge [In full text]: The 
petitioners, Wren Sales Company, Inc., and 
Julius Rosenstein, Eleanor Rosenstein, and 
Celia Seiden, individually and as officers of 
Wren Sales Company, Inc., seek. review of 
an order issued by the Federal Trade Com- 
mission directing the petitioners to cease 
and desist from: 

(a) Supplying to, or placing in the hands 
of others, push cards or any other lottery 
device, either with merchandise or separately, 
which are designed or intended to be used 
in the sale of [petitioners’] merchandise to 
the public by means of a game of chance, 
gift enterprise, or lottery scheme. 

(b) Selling or otherwise disposing of any 
merchandise, wares or goods by means of 
a game of chance, gift enterprise, or lottery 
scheme. 


[Sales Through Push Cards} 


The facts are substantially undisputed. 
The petitioners operate a mail order enter- 
prise, through which various kinds of mer- 
chandise are sold in almost all of the states. 
In the proceedings before the Federal Trade 
Commission, the Hearing Examiner found 
that the petitioners mailed push cards to 
members of the public, together with in- 
structions and circulars which explained the 
petitioners’ plan for selling and distributing 
their merchandise through use of such push 
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cards. The cards contain a number of par- 
tially perforated discs, each labeled with a 
short name. The card includes a listing of 
these names with a space for adding the 
name of the purchaser of each disc. Within 
the disc is concealed a coded number which 
indicates the price the purchaser of each 
“push” pays, None costs more than 39 cents. 
After sale of all the discs, the recipient of 
the card then remits the total sum to the 
petitioners, who send him two items, one 
for himself and one for the purchaser of the 
“lucky” disc, the identity of which is dis- 
covered by breaking the master seal on the 
card. Usually other, smaller prizes are pro- 
vided for two other “lucky” disc purchasers. 
The amount paid by the purchasers of the 
discs, and whether such purchasers receive 
a prize or nothing, is determined wholly by 
lot or chance. The items of merchandise 
offered as prizes have a value substantially 
greater than the price paid by the pur- 
chasers of the discs or chances. In for- 
warding the prizes the petitioners generally 
sent additional push cards covering other 
items of merchandise. 


The Commission found that this proceeding 
constituted a game of chance, gift enter- 
prise, or lottery scheme; and that the peti- 
tioners were supplying and placing in the 
hands of others the means of conducting 
such game of chance, gift enterprise, or 
lottery scheme. 
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This Court found that substantially iden- 
tical operations constituted (1) games of 
chance or lottery schemes, contrary to the 
established public policy of the United States, 
and (2) unfair acts or practices in violation 
of the Federal Trade Commission Act. Surf 
Sales Co. v. F.T.C.,7 Cir., 1958 [1958 TRrape 
CasEs {| 69,153], 259 F. 2d 744; Goldberg v. 
F. T. C., 7 Cir., 1960 [1960 Trape CasEs 
{ 69,834], 283 F. 2d 299; Peerless Products, 
Inc. v. F. T. C., 7 Cir., 1960 [1960 TrapE 
Cases { 69,8631, 284 F. 2d 825, cert. den. 
365 U. S. 844. 

[Public Policy] 


The petitioners contend that the public 
policy of the United States is not opposed 
to casual, social, non-professional adult * 
gambling such as is involved in their opera- 
tions. They argue that such gambling is an 


accepted form of social activity which is not 
condemned by contemporary community 
standards from an ethical or moral point of 
view. They described their push board opera- 
tion as necessarily limited for use between 
friends, neighbors, relatives, and co-workers. 


After careful consideration of these and 
other arguments advanced by the petitioners, 
we have concluded that our decisions, cited 
above, were not in error, and that it is now 
established that the practices outlined above 
are contrary to the public policy of the 
United States, and that the distribution of 
petitioners’ push cards in interstate com- 
merce does violate the Federal Trade Com- 
mission Act. 


The petition to reverse the Federal Trade. 
Commission’s Order is denied. 


[fl 70,153] State of Wisconsin v. Texaco Inc. 
In the Wisconsin Supreme Court. No. 42. August Term, 1961. 


Appeal from an order of the circuit court for Milwaukee county. 


DRECHSLER, Circuit Judge. Affirmed. 


Ronartp A. 


Wisconsin Unfair Practices Law 


Wisconsin Price Discrimination Regulation—Conflict with Robinson-Patman Act— 
Pendency of Federal Action—A demurrer to a state action charging an oil company 
with price discrimination in violation of orders issued under Sec. 100.20(2) of the Wis- 
consin Statutes was properly overruled. Defenses that the orders were unconstitutional 
in their application to the company because of an alleged conflict with federal policy as 
expressed in the Robinson-Patman Act and that a Federal Trade Commission proceeding 
instituted against the company under the Robinson-Patman Act in Virginia precluded 
Wisconsin from prosecuting allegedly similar violations in Milwaukee, could not be 
considered in the abstract and had to be presented in a factually concrete manner. The 
State is not precluded from exercising its police power on the mere possibility that a 
conflict of jurisdiction exists; the conflict must be factually verified. 


See Basic Rules, Vol. 1, J 960.90. 
For the plaintiff-respondent: John W. Reynolds, George F. Sieker, Albert O. Harriman, 
and George B. Schwahn. 


For the defendant-appellant: Foley, Sammond & Lardner, Milwaukee, Wis., Milton 
Handler, Kaye, Scholer, Fierman, Hays & Handler, Amzy B. Steed, and James W. Camp- 
bell, New York, N. Y. 


[The Proceeding] 


An action commenced by the State of Wis- 
consin against Texaco Inc., pursuant to the pro- 


* One witness before the Commission testified 
that her minor daughter, aged 13 years, had 
received a card in the mail and had sold the 
chances to secure one radio for herself and 


Trade Regulation Reports 


visions of sec. 100.24 and sec. 280.02, Stats., 
for the purpose of enforcing the provisions 
of the rule of Ag 112.01 and Ag 112.03, 
another for the buyer of the ‘‘lucky’’ chance. 


Many of the items offered were dolls and other 
toys, 
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1 Wis. Adm. Code of the Wisconsin De- 
partment of Agriculture relating to the un- 
fair competition and advertising in the sale 
of gasoline. 


The complaint alleges that proceedings 
are instituted under Secs. Ag 112.01 and 
Ag 112.03, 1 Wis. Adm. Code, issued by 
the Wisconsin Department of Agriculture, 
pursuant to sec. 100.20(2), Stats., to prevent 
and restrain violations of the order afore- 
mentioned pursuant to sec. 280.02, Stats., 
and:in the alternative, for revocation of the 
defendant’s license or authority to do busi- 
ness in this state for violating said order 
pursuant to sec. 100.24, Stats. 


The complaint further alleges that be- 
ginning on or about September 1, 1959, and 
continuing until on or about March 1, 1960, 
the defendant discriminated in the price of 
gasoline by giving a “Dealers’ Aid Allow- 
ance,’ which is in reality a rebate off the 
purchase price, to various retailers within 
the city of Milwaukee to the exclusion of 
other retailers transacting business in said 
city. 

That the effect of the discriminations as 
alleged substantially lessen competition or 
tend to create a monopoly in the marketing 
of gasoline in that portion of the city of 
Milwaukee, in which the defendant was 
selling gasoline at lower prices, and that 
such discriminations in price were not com- 
mensurate with an actual difference in the 
quality or quantity of gasoline sold to said 
retailers or in the transportation charges or 
other expenses of marketing involved in the 
sale to said retailers. 


That the discriminations alleged are a 
part of Texaco’s business policy, and that 
such practices are resorted to whenever it 
deems it to be desirable; and that the de- 


fendant threatens to continue and will con- 
tinue to operate its business in contravention 
of the aforementioned orders of the Wiscon- 
sin Department of Agriculture unless en- 
joined therefrom. 

The defendant Texaco demurred to the 
complaint. The trial court overruled the 
demurrer with leave to the defendant to 
serve and file an answer to the complaint 
within twenty days. 


It is from the order overruling the de- 
murrer that the defendant appeals. 


< 


[Contentions | 


DierTericH, Judge [In full text]: Texaco in 
support of the demurrer contends that the 
complaint fails to state a cause of action 
because there has been no determination 
made by the Department of Agriculture 
that Texaco has violated a department 
order. It further contends that orders Ag 
120 and Ag, 112.03: 1 Was. AdnmeCode 
adopted by the Department of Agriculture 
pursuant to sec. 100.20(2), Stats., are un- 
constitutional in their application to Texaco 
because of an alleged conflict with congres- 
sional policy as expressed in the Robinson- 
Patman Act and that proceedings instituted 
by the Federal ‘Trade Commission under 
the Robinson-Patman Act in Virginia pre- 
clude this state from also prosecuting for 
allegedly similar violations in Milwaukee. 


[Department Order] 


We find no merit in the defendant’s con- 
tention that the State of Wisconsin is pre- 
cluded from bringing the action. General 
orders of Ag 112.01* and Ag 112.03,? 1 Wis. 
Adm. Code became a part of sec. 100.20, 
Stats. upon their adoption by the Wis- 
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1Ag 112.01 ‘‘Rebates. No wholesaler of gaso- 
line who sells gasoline to retailers thereof shall 
pay to any such retailer a so-called ‘commis- 
sion’ which is in reality a rebate off the pur- 
chase price; no wholesaler of gasoline shall, 
by any other device of like effect, discriminate 
in the price at which such wholesaler sells 
gasoline to retailers thereof.’’ 

2Ag 112.03 ‘“‘Discrimination. No wholesaler 
of gasoline shall enter into any agreement or 
arrangement whereby discrimination is made in 
the price at which said wholesaler sells gasoline 
to retailers thereof, where the effect of such 
discrimination may be to substantially lessen 
competition or to tend to create a monopoly in 
the marketing of gasoline in the community in 
which said wholesaler is thus selling at lower 
price; provided, that it. shall be a justification 
for such a discrimination in price if the differ- 
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ence, made by said wholesaler in the price to 
the retailer to whom said wholesaler sells-at the 
lower figure, is merely commensurate with an 
actual difference in the quality or quantity of 
gasoline sold to said retailer or in the trans- 
portation charges or other expense of marketing 
involved in the sale to said retailer.” 

Sec. 100.20 “Methods of competition and 
trade practices. 

““(1) Methods of competition in business and 
trade practices in business shall be fair. Un- 
fair methods of competition in business and 
unfair trade practices in business are hereby 
prohibited. 

“(@) The department, after public hearing, 
may issue general orders forbidding methods 
of competition in business or trade practices 
in business which are determined by the depart- 
ment to be unfair. The department, after public 
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consin Department of Agriculture. The 
action was commenced pursuant to secs. 
100.24(3), (4)* and 280.02, Stats.,> which 
authorize the enforcing of the provisions 
of sec. 100.20, Stats. 


[Federal-State Conflict] 


The conflict between the federal and state 
statute, if any, cannot be considered in the 
abstract. The defense must plead specific 
facts and parties when it alleges a defense 
based on a conflict of federal and state 
policy. Until this court knows what the 
facts are it cannot determine whether a con- 
flict, if any, exists. The question of conflict 
is moot until it is presented in a factually 


concrete manner. Because of the alleged 
conflict with the Robinson-Patman Act (15 
U. S. C. A. sec. 13), it is of the utmost 
importance that the pertinent facts be brought 
as fully into the record as possible before 
a decision is reached. 


[Pendency of Federal Action] 


The federal case in Virginia is pending 
and if at all applicable must be pleaded as a 
matter of defense. The factual basis of the 
defense is not before us however, because 
in the instant case no answer has been filed 
or evidence submitted. Whether these cases 
are in fact prosecution for the same vio- 
lation cannot be decided in a factual vacuum. 


hearing, may issue general orders prescribing 
methods of competition in business or trade 
practices in business which are determined by 
the department to be fair. 

““(3) The department, after public hearing, 
may issue a special order against any person, 
enjoining such person from employing any 
method of competition in business or trade 
practice in business which is determined by 
the department to be unfair. The department, 
after public hearing, may issue a special order 
against any person, requiring such person to 
employ the method of competition in business 
or trade practice in business which is deter- 
mined by the department to be fair. 

““(4) The attorney-general may file a writ- 
ten complaint with the department alleging that 
the person named therein is employing unfair 
methods of competition in business or unfair 
trade practices in business or both. Whenever 
such a complaint is filed it shall be the duty 
of the department to proceed, after proper no- 
tice and in accordance with its rules, to the 
hearing and adjudication of the matters therein 
alleged, and the attorney general may appear 
before the department in such proceedings. He 
shall be entitled to judicial review of the deci- 
sions and orders of the department as pro- 
vided in chapter 227. 

““(5) Any person suffering pecuniary loss 
because of a violation by any other person 
of any order issued under this section may sue 
for damages therefor in any court of competent 
jurisdiction and shall recover twice the amount 
of such pecuniary loss, together with costs, in- 
cluding a reasonable attorney’s fee.”’ 

4Sec. 100.24 “Revocation of corporate author- 
ity; ouster... 

**(3) Any foreign corporation which shall vio- 
late any order issued under section 100.20, ... 
shall, upon proof thereof, in any court of 
competent jurisdiction, have its license or au- 
thority to do business in this state canceled. 

“*(4) Upon complaint being made to the at- 
torney general and evidence presented to him 
which shall satisfy him that any foreign corpo- 
ration has violated any order issued under 
section 100.20... he shall forthwith bring an 
action in the name of the state to have the 
license or authority of such corporation to do 
business in this state canceled, and to oust such 
corporation from all business of every kind and 
character in this state.’’ 
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>Sec. 280.02 “Injunction against public nui- 
sance, time extension. An action to enjoin 
a public nuisance may be commenced and 
prosecuted in the name of the state, either 
by the attorney-general upon his own informa- 
tion, or upon the relation of a private individ- 
ual, or a county, having first obtained leave 
therefor from the court . .. No stay or any 
order or judgment enjoining or abating, in 
any action under this section, may be had un- 
less the appeal be taken within 5 days after 
notice of entry of such judgment or order or 
service of the injunction. Upon appeal and 
stay, the return to the supreme court shall be 
made immediately.’’ 

See: State ex rel, Abbott v. House of Vision 
(1951), 259 Wis. 87, 47 N. W. (2d) 321. 

§‘*(a) It shall be unlawful for any person 
engaged in commerce, ... either directly or 
indirectly, to discriminate in price between 
different purchasers of commodities of like 
grade and quality, where either or any of the 
purchases involved in such discrimination are 
in commerce, . where the effect of such 
discrimination may be substantially to lessen 
competition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, or 
prevent competition with any person who either 
grants or knowingly receives the benefit of 
such discrimination, or with customers of either 
of them: Provided, that nothing herein con- 
tained shall prevent differentials which make 
only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from 
the differing methods or quantities in which 
such commodities are to such purchasers sold 
or delivered: ...” 

““(b) Upon proof being made, at any hearing 
on a complaint under this section, that there 
has been discrimination in price or services or 
facilities furnished, the burden of rebutting 
the prima-facie case thus made by showing 
justification shall be upon the person charged 
with a violation of this section, . . . Provided, 
however, that nothing herein contained shall 
prevent a seller rebutting the prima-facie case 
thus made by showing that his lower price or 
the furnishing of services or facilities to any 
purchaser or purchasers was made in good 
faith to meet an equally low price of a com- 
petitor, or the services or facilities furnished 
by a competitor.”’ 
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This state is not precluded from the exer- 
cise of its police power on the mere pos- 
sibility that a conflict of jurisdiction exists 
with the federal government; such conflict 
must be factually verified. 


[Constitutionalhity] 


The constitutionality of a statute may be 
raised by a general demurrer where a cause 
of action depends on that statute. Ocean 
Accident & Guar. Corp. v. Poulsen (1943), 
244 Wis. 286, 12 N. W. (2d) 129. 


However, whether or not this court, when 
confronted with an issue of the constitu- 
tionality of a statute, will require a judicial 
investigation through trial of facts, or whether 
it will inform itself through independent 
research and the taking of judicial notice, is 
something that lies entirely within the court’s 
sound discretion. Associated Hospital Serv- 
ice v, Milwaukee (1961), 13 Wis. (2d) 447, 
473, 109 N. W. (2d) 271. 


The validity or invalidity of the statute 
in this case is dependent upon facts other 
than those of which the court can take 
judicial notice. To make a determination on 
the constitutionality of a regulation statute 
like sec. 100.20, the court must determine 
whether propositions which the legislature 
deemed to be facts, and upon which it pre- 
sumably based its decision to legislate may 
be reasonably conceived (as facts) in the 
mind:of the court. Ritholz v. Johnson (1944), 
244 Wis. 494, 12 N. W. (2d) 738. 


A statute will be held constitutional un- 
less the court can say that no state of fact 
can reasonably be conceived that would 
sustain it. State v. Neveau (1941), 237 Wis. 
85, 294 N. W. 796, 296 N. W. 622. The 
burden rests with the party challenging a 
statute to negate every conceivable basis 
which may reasonably support the statute’s 
constitutionality. Texaco has not met this 
burden. 


We held that the complaint states facts 
sufficient to state a cause of action under 
the provisions of secs. 100.24(3), (4) and 
280.02, Stats. An answer is required so that 
evidentiary facts may be produced at the 
trial level. This court and the trial court 


115 U.S. C. sec. 13. 

2 State v. Allied Chemical & Dye Corp. (1960) 
[1960 TRADE CASES { 69,608], 9 Wis. (2d) 290, 
101 N. W. (2d) 133. 

* Art. VI, sec. 2, U. S. Const., the “supremacy 
clause.”’ 

* Hines v. Davidowitz (1941), 312 U. S. 52, 67, 
61S. Ct. 399, 85 L. Ed. 581. 
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will then have relevant evidentiary facts 
now denied to it. White House Milk Co. v. 
Reynolds (1960) [1960 TrapeE Cases {[ 69,867], 
12 Wis. (2d) 143, 106 N. W. (2d) 441. 
By the Court—Order affirmed. The de- 
fendant to be granted twenty days from the 
return of the remittitur to file an answer. 


{Concurring Opinion] 
Farrcuitp, J. (concurring in the result) 
[In full text]: 
(1) Conflict with federal law, Texaco ar- 


‘gues that there is a conflict between the 


Robinson-Patman act’? forbidding price dis- 
crimination in interstate commerce (herein- 
after referred to as the federal act) and 
Ag. 112.01, 112.03, and 112.04 (hereinafter 
referred to as the Wisconsin regulation). 
Texaco disclaims any contention that the 
federal act preempts the field of regulation 
of price discrimination where interstate com- 
merce is involved, and concedes that if the 
Wisconsin regulation were entirely consist- 
ent with the federal act, the former could 
properly operate concurrently with the fed- 
eral act.2 But Texaco claims that the differ- 
ences between them are so substantial that 
since interstate commerce is involved, the 
Wisconsin regulation is superseded.* The 
attorney general argues, however, that there 
is no conflict and no substantial difference 
between the federal act and the Wisconsin 
regulation. Counsel do not agree on the 
proper interpretation of the language of 
portions of the Wisconsin regulation and 
of the federal act, where different. 


Texaco tells us that the ultimate test for 
conflict between state and federal law is 
whether the state law “stands as an obstacle 
to the accomplishment and execution of the 
full purposes and objectives of Congress.” ‘ 


[Meeting Competition Defense] 


Texaco perceives two substantial differences 
between the Wisconsin regulation and the 
federal act. The one which it stresses as 
the more important is the presence in the 
federal act of a defense sometimes referred 
to as the good faith meeting competition 
defense. It claims that many acts of price 


5 Robinson-Patman Act, supra, footnote 1, 
sec. 2(b): ‘‘Upon proof being made, at any 
hearing on a complaint under this section, that 
there has been discrimination in price or serv- 
ices or facilities furnished, the burden of re- 
butting the prima-facie case thus made by 
showing justification shall be upon the person 
charged with a violation of this section. 
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discrimination which would be unlawful if 
the Wisconsin regulation were applied would 
be lawful under the federal act if they oc- 
curred under such circumstances that the 
good faith meeting competition defense could 
be proved. Counsel do not agree as to the 
applicability of the defense to some types 
of transactions, and indicate that there is 
disagreement among the federal courts and 
the federal trade commission. 


[Cost Justification] 


A second difference claimed is that under 
the Wisconsin regulation, it is unlawful to 
charge different prices for different grades 
of gasoline unless the difference can be 
justified on the basis of cost, but under the 
federal act a difference in prices of different 
grades need not bear any relationship to 
the difference in value of the goods. 

Although it must be conceded that the 

terms of the Wisconsin regulation and of 
‘the federal act are different in certain re- 
spects, both have the general purpose of 
preventing price discrimination where its 
effect may be substantially to lessen com- 
petition or tend to create a monopoly. Pre- 
sumably there are, or, could be if the 
regulation and act did not exist, a great 
many acts of price discrimination which are 
or would be violations of both. 

Let us assume that as Texaco claims 
there may be acts of price discrimination 
under circumstances such that they would 
be unlawful under the Wisconsin regulation 
but lawful, by reason of the good faith 
meeting competition defense, under the fed- 
eral act. Let us also assume that this is the 
type of conflict which must not exist under 
the supremacy clause. Texaco would avoid 
the conflict by suspending the entire Wis- 
consin regulation. It might, however, be 
possible to avoid it by suspending the Wis- 
consin regulation only as to transactions 
where the conflict exists. I am not pre- 
pared at this time, simply by looking at the 
face of the federal act, to say that the Wis- 
consin regulation is so disruptive of the 
objectives of the federal act, that it is wholly 


suspended and inoperative. Particularly be- 
cause of the complexity of economic regula- 
tion, I prefer to reserve judgment until the 
record before us shows the type of price 
discrimination being practiced and the ex- 
tent to which defenses available under the 
federal act and not under the Wisconsin 
regulation can be proved. Not only will the 
existence of any conflict then be made more 
clear, but the record will doubtless provide 
a better groundwork for evaluation of the 
substantiality of the conflict. 


2. Pendency of Federal Trade Commission 
proceeding. The circuit court took judicial 
notice of a complaint issued by the federal 
trade commission against Texaco September 
27, 1957, and concededly still pending. This 
complaint charges Texaco with discriminat- 
ing in price between different purchasers of 
its gasoline of like grade and quality. The 
sales involved are alleged to have been 
made “to certain dealers located in and 
around the Portsmouth-Norfolk-Virginia 
Beach, Virginia, area, and other areas. . 
This practice of respondent has been fol- 
lowed in other areas of the United States 
as well as the aforementioned Norfolk- 
Portsmouth-Virginia Beach, Virginia, area.” 
The complaint closes with a notice of hear- 
ing as to why an order should not be 
entered requiring Texaco to cease and desist 
from the violations charged. The practices 
being attacked in the federal administrative 
proceeding may be, but are not necessarily, 
similar in substance to those under attack 
in this action. 


Texaco relies upon dictum in Rithols v. 
Ammon" that “if it appeared that the fed- 
eral trade commission had already taken 
jurisdiction over the practices sought to be 
dealt with by the state department of agri- 
culture, a conflict might exist because both 
departments would be attempting to deal 
with the same conduct of plaintiffs. In such 
a situation, no doubt, the state would have 
to yield.” Reliance is also placed on deci- 
sions in the field of administrative regula- 
tion of labor relations affecting interstate 
commerce.* Jt doés not seem to me that 


Provided, however, That nothing herein con- 
tained shall prevent a seller rebutting the 
prima-facie case thus made by showing that 
his lower price or the furnishing of services or 
facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price 
of a competitor, or the services or facilities 
furnished by a competitor.”’ 

@Sun Oil Co. v. Federal Trade Comm. (5th 
Cir. 1961) [1961 TRADE CASES { 70,083], de- 
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cided July 24; Hnterprise Industries v. The 
Texas Co. (D. C. Conn., 1955) [1955 TRADE 
CASES { 68,163], 136 Fed. Supp. 420, reversed 
on other grounds, 240 Fed. (2d) 457. 

7 (1942), 240 Wis. 578, 591, 4 N. W. (2d) 173, 
178. 

8 Bethlehem Co. v. State Board (1947), 330 
U. S. 767, 67 Sup. Ct. 1026, 91 L. Ed. 1234; 
Garner v. Teamsters Union (1953), 346 U. S. 
485, 74 Sup. Ct. 161, 98 L. Ed. 228. 
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congressional provision for administrative 
determination of the occurrence of violation 
of a law nor the actual commencement of 
a quasi-judicial proceeding to make such 
determination necessarily excludes state en- 
forcement of the state law governing the 
same conduct, if the state and federal laws 
are not in material conflict. The greater the 
degree of discretion as to policy delegated 
by Congress to the administrative agency, 
the more likely concurrent state enforce- 
ment would be to disrupt or interfere with 
the purposes of Congress, but the more 
closely the federal administrative procedure 
is confined to a quasi-judicial determination 
of the facts as to violation and application 
of a consequence prescribed by law, the 
more reasonable it is to conclude that con- 
current state enforcement of a consistent 
state law is acceptable to Congress. 


It seems to me that the federal trade 
commission proceeding has the character of 
a quasi-judicial proceeding for enforcement 
of the federal act and that if the Wisconsin 
regulation is sufficiently consistent with the 
federal act so that the Wisconsin regulation 
is not suspended, the institution of the fed- 
eral trade commission proceeding does not 
prevent enforcement of the state regulation. 


While views which may be entertained by 
members of the federal trade commission 
are not determinative of the law, the attor- 
ney general has presented letters from the 
chairman and secretary stating that it is the 
opinion of the commission that the present 
action before the Wisconsin courts will not 
in any way interfere with the proceeding 
before the commission. The attorney gen- 
eral informs us that both the federal trade 
commission and the anti-trust division of 
the federal department of justice have 
programs of fostering increased state enforce- 
ment activity in this field in order to re- 
duce the burden on the federal agencies. It 
seems desirable that this type of coopera- 
tion be approved, unless, of course, there 
are fundamental reasons in a particular area 
why it cannot be valid.® 


3. Equal protection of law. Texaco argues 
that the Wisconsin regulation deprives it of 
equal protection of law and asserts that a 
gasoline wholesaler is the only seller who 
is not permitted to defend against a charge 


of price discrimination on the basis of good 
faith and competitive necessity. It states 
that sellers prosecuted under sec. . 133.17, 
Stats., are accorded such defense and that 
there are no conceivable facts “which justify 
singling out the petroleum industry for this 
special treatment in Wisconsin.” We can 
take judicial notice of many differences be- 
tween the organization of the business of 
distributing gasoline and other types of busi- 
ness. It would be presumed that imposition 
of unique regulations upon a distinct type 
of business would be reasonably related to 


‘the peculiarities of the business until the 


contrary clearly appears. 


4. Enforcement by court action alleged to 
be premature. It is apparently conceded that 
the Wisconsin regulation here involved stems 
from sec. 100.20, Stats. Subsec. (1) thereof 
prohibits unfair methods of competition 
and unfair trade practices. Subsec, (2) au- 
thorizes the department to issue “general 
orders” forbidding methods of competition 
or trade practices which are determined by 
the department to be unfair. The regulation 
here involved is a general order of that 
type. Subsec. (3) authorizes the depart- 
ment, after public hearing, to issue a special 
order against any person, enjoining him 
from employing any ‘method of competition 
or trade practice determined by the depart- 
ment to be unfair. Subsec. (4) authorizes 
the attorney general to institute a proceed- 
ing leading to a special order. 


Sec. 100.24(3), Stats. 1959, provides that 
any foreign corporation which violates “any 
order” issued under sec. 100.20 shall, upon 
proof in.a court of competent jurisdiction, 
have its license to do business in this state 
canceled. Subsec. (4) requires the attorney 
general to bring the action; subsecs, (1) 
and (2) contain similar provisions with 
respect to domestic corporations.” 


Texaco claims, apparently, that only a 
violation of a special order can give rise to 
an ouster action under sec. 100.24, Stats. 
It argues that the attorney general was 
required to proceed to obtain a special order 
against Texaco even though its acts were 
violation of a general order, I can see no 
basis for such an interpretation of secs. 
100.20 and 100.24. Sec. 100.20 empowers: the 
department to determine what methods and 


eee eee eee 


®See State v. Allied Chemical & Dye Corp., 
supra, footnote 2, p. 295. 

12 Ch. 386, Laws 1961, has amended subsecs. 
(1) and (3) of sec. 100.24, Stats. 1959, so that 
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ouster is to be granted at the discretion of the 
court, upon equitable terms, and only upon 
proof of a substantial and wilful violation. 
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practices are unfair, as prohibited by subsec. 
(1) thereof. It may either make such deter- 
mination applicable to all persons engaging 
in such unfair methods or practices (a gen- 
eral order) or as to a particular person 
engaging in a particular unfair practice or 
method (a special order). Sec. 100.24 predi- 
cates ouster upon violation of “any order,” 
and that would refer to any general order 
as well as any special order. Sec. 100.26(3) 
prescribes a criminal penalty for intentional 
violation of “any regulation” made under 
sec, 100.20. 

The attorney general here seeks an in- 
junction, claiming that open, continuous, 
and intentional violation of law is a public 
nuisance and that he is authorized to bring 
this action for an injunction by sec. 280.02, 
Stats. Texaco claims the contrary, and that 
the concept of public nuisance does not 
embrace continuous violation of laws or 
regulations prohibiting unfair methods of 
’ competition or trade practices, unless the 
conduct interferes with public health, safety or 
morals. While the leading cases in Wis- 
consin on this subject did involve activities 
more directly related to public morals * and 
to public health* then the distribution of 
gasoline, the language of those decisions did 
not so limit the concept of public nuisance, 
and, in my opinion, such limitation would 
be unsound, The policy of the state against 
monopoly, unfair methods of competition, 
and unfair trade practices is important, and 
continued violation of laws implementing 
that policy broadly affects the economic 
interests of the general public. Such viola- 
tion does, in my opinion, constitute a public 
nuisance, enjoinable at the suit of the attor- 
ney general under sec. 280.02, Stats. 

I concur in affirmance of the order over- 
ruling Texaco’s demurrer. 

I am authorized to state that Mr. Chief 
Justice MARTIN joins in this opinion, 


[Dissenting Opinion] 


Hattows, J. (dissenting) [/n full text]: 
I cannot agree that jurisdiction of this ac- 
tion is sustained by sec. 100.24 or by sec. 
280.02, Stats. Under sec. 100.24(3) it is pro- 
vided that a foreign corporation which vio- 
lates any order issued under sec, 100.20 shall, 


upon proof thereof in any court of com- 
petent jurisdiction, have its license or au- 
thority to do business in this state cancelled. 
Subsection (4) allows the attorney general 
to bring an action in the name of the state 
for such violation. The question for inter- 
pretation is the meaning of “any order issued 
under sec, 100.20.” There are two types of 
orders referred to in that section, General 
orders by which are meant broadly applica- 
ble regulations, such as sections Ag. 112.01 
and 112.03 and special orders. General or- 
ders are antiquated by sec, 227.01(3) to a 
rule or regulation, standard or statement of 
policy. Special orders are those that are 
issued by the Department of Agriculture 
after a hearing and which constitute a cease 
and desist order in enjoining a particular 
defendant from a method of competition 
considered by the Department as being un- 
fair. Sec. 100.24, under our rule, has not 
been used previously and is unconstrued. 


[Revocation of License] 


It does not seem to me that the legis- 
lature intended that the business life of a 
corporation could be terminated and such a 
corporation be ousted of all business of 
every kind and character in this state by a 
suit before the administrative agency as 
passed upon and determine the facts to be 
in violation of a general order or rule that 
it has promulgated under the authority of 
this statute. Such a construction results in 
a complete voidance of the administrative 
procedure devised by the legislature and 
frustrates the administrative process. We 
do not overlook the fact that to oust a cor- 
poration from business of every kind and 
character in this state might prevent the 
defendant from engaging in interstate com- 
merce and would raise the serious question 
of whether the action would violate the com- 
merce clause of the United States Constitution. 


When sec. 100.20(4), Stats., was enacted, 
the attorney general took the position that 
its enactment was necessary as an incipient 
step in the direction of full-fledged anti- 
trust violation prohibited by sec. 133, Since 
under the majority opinion this suit can be 
maintained, there will be little occasion for 
the attorney general for using the adminis- 


11 State ex rel. Attorney General v. Thekan 
(1924), 184 Wis. 42, 198 N. W. 729 (illegal use 
of property for sale of intoxicants), and State 
ex rel. Cowie v. LaCrosse Theaters Co. (1939), 
232 Wis. 153, 286 N. W. 707 (bank-night lot- 
teries). 
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2 State ex rel. Abbott v. House of Vision, etc. 
(1951), 259 Wis. 87, 47 N. W. (2d) 321 (illegal 
practice of optometry). 
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trative procedure of sec. 100.20(4). Special 
orders and cease and desist orders of the 
Department of Agriculture may well fall 
into disuse. 


The reasonable construction of sec, 100.24 
is that the administrative process should be 
fully utilized, and if there is a violation of 
a special order made by the administrative 
agency, then sec. 100.24 may be used. I do 
not believe the legislature intended any 
such shortcut as the attorney general at- 
tempts to use in this case. 


An injunction under sec. 280.02, Stats., is 
to be used in enjoining a public nuisance. 
That section gives to the attorney general 
upon his own information the authority to 
commence a suit to enjoin a public nuisance 
in the name of the state. The section does 
not define what is a public nuisance or 
specifically that any business methods of 
competition or trade practices constitute a 
public nuisance or may be enjoined. There 
is statutory authority in sec: 100.20(3), Stats., 
for enjoining. any person from employing 
any method of competition in business or 
trade practices which is determined by the 
Department to be unfair, but. no such de- 
termination has yet been made in this case. 


[Injunction] 


The basis of enjoining a public nuisance 
in the absence of express statutory author- 
ity must be found in the traditional juris- 
diction of equity. Beside the fact there is 
an adequate remedy at law under the ad- 
ministrative process, the complaint does not 
allege acts which constitute a public nui- 
sance. The complaint is grounded on the 
proposition that repeated violations of any 
statute or regulation necessarily constitutes 
a public nuisance. The majority relies on 
State ex rel. Abbott v. House of Vision- 
Belgard-Spero Inc. (1951) [1950-1951 TraprE 
Cases { 62,871], 259 Wis. 87, 47 N. W. (2d) 
321. In that case, by a divided court, the 
majority used broad language that “acts 
repeatedly performed which do vio- 
late a statute whether or not they might be 
lawful to other and different circumstances,” 
constitute a public nuisance, but this lan- 


guage was used in relation to a statute re- 
lating to public health and the place of 
violation of which could be particularly 
offensive to the surrounding community. 
The court relied on State ex rel. Attorney 
General v. Thekan (1924), 184 Wis. 42, 198 
N. W. 729, and State ex rel. Cowie v, La- 
Crosse, Theaters Co. (1939), 232 Wis. 153, 
286 N. W. 707. Thekan involved a public 
nuisance in operating premises where in- 
toxicants were manufactured and sold in 
violation of the United States Constitution 
and the Wisconsin statutes. The latter, be- 
sides prohibiting such conduct, also desig- 
nated the place a public nuisance. Cowie 
involved “bank nights” at a theater which 
was prohibited as a lottery. In both cases, 
the court found a public nuisance, not be- 
cause of a violation of the law but that a 
repeated violation of the criminal statutes 
was, in fact, a public nuisance. Both these 
cases and the House of Vision case are sus- 
tained on the traditional jurisdiction of 
equity and on the judicial concept that a 
public nuisance either interferes with the 
use of land or of a public place or the 
activities constitute an interference with 
the interest of public health, public safety, or 
public morals of the community. On this 
traditional ground, there are many cases in- 
volving violations of liquor laws, gambling 
laws, construction of dangerous commercial 
or industrial buildings in certain locations 
and interference with fishing and naviga- 
tion, Many of these areas of activities re- 
lating to public health, morals and safety 
are characterized as public nuisances by 
statute, but the facts in this complaint are 
not. The traditional scope of public nuisance 
was well stated by Professor Warren A. 
Seavy in 65 Harvard Law Review 984. See 
ao Prosser, Torts, 401-403, second ed., 


The theory of the complaint departs from 
the accepted concept of public nuisance and 
the majority of the court now enlarges the 
concept of public nuisance to include viola- 
tions of a regulation of an administrative 
agency which has no relation to public 
health, safety, or morals. There is no jus- 
tification for such extension. 


{ff 70,154] United States v. Greater New York Tailors’ Expressmen Association, Inc. 


In the United States District Court for the Southern District of N ae 
Action No. 61 Civil 3626. Dated November 16, 1961. Gable Miia cha ee Che 


Case No. 1629 in the Antitrust Division of the Department of Justice. 
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Sherman Act 


Allocation of Customers—Transportation Services—Consent Decree.—An association 
of Carriers was prohibited by a consent decree from conspiring to allocate, divide, or 
assign manufacturers, contractors, or other customers among its member men’s dlothing 
carriers or to prohibit any manufacturer or contractor from employing a carrier. Also, 
the association was prohibited from requiring any carrier to file with it the names of 


customers served or arbitrating any dispute as to customers. 
See Combination, Conspiracy, and Monopoly, Vol. 1, {| 1610.66. 


Price Fixing—Transportation Rates—Consent Decree.—An association of carriers 
was prohibited by a consent decree from conspiring to fix or increase the rates to be 
charged for carrying men’s clothing and from negotiating trucking rates as a representative 


of any men’s clothing carrier. 
See Price Fixing, Vol. 1, J 4650.75. 


Department of Justice Enforcement and Procedure—Consent Decree—Destruction of 
Records.—An association of men’s clothing carriers was ordered by a consent decree to 
destroy all papers and records which list the manufacturers or contractors serviced by 


any of its members. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8822.12, 8834.10. 
For the plaintiff: Lee Loevinger, Special Attorney General. 


For the defendant: Jack Hirsch. 


Final Judgment 


FEINBERG, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on October 
16, 1961, and the plaintiff and the defendant, 
by their respective attorneys, having sev- 
erally consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
admission by any party with respect to any 
such issue, and the Court having considered 
the matter and being duly advised, 


Now, therefore, upon consent of the par- 
ties hereto, it is hereby ordered, adjudged 
and decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint states claims upon which relief 
may be granted against the defendant under 
Section 1 of the Act of Congress of July 2, 
1890, as amended, entitled, “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act. 
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II 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
labor union, or other business or legal 
entity; 

(B) “Metropolitan area” shall mean the 
area consisting of the States of New York, 
Pennsylvania, New Jersey and Connecticut; 

(C) “Men’s clothing” shall mean men’s, 
young men’s, boys’ and children’s wearing 
apparel, including suits and coats, sport 
jackets, slacks, overcoats, topcoats, uniforms 
and formal wear; 

(D) “Manufacturer” shall mean any per- 
son engaged in the business of producing 
and selling men’s clothing; 

(E) “Contractor” shall mean any person 
engaged by a manufacturer’ to sew and 
otherwise finish men’s clothing from cut or 
uncut material furnished by the manufacturer ; 

(F) “Men’s clothing carrier” shall mean 
any person engaged in the business of trans- 
porting men’s clothing and the component 
parts used in the manufacture thereof for 
manufacturers or contractors. 
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III 
[Applicability] 


The provisions of this Final Judgment 
applicable to the defendant shall apply to 
the defendant and to its officers, members, 
agents, servants and employees, and to all 
persons in active concert or participation 
with the defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 
[Agreements Enjoined] 


The defendant is enjoined and restrained 
from entering into, adhering to, participating 
in, maintaining or furthering any contract, 
combination, agreement, undertaking, by- 
law, rule, regulation, plan or program to: 


(A) Fix, determine, maintain, establish 
or increase rates to be charged for carrying 
men’s clothing and the component parts 
used in the manufacture thereof; 


(B) Allocate, divide or assign manufac- 
turers or contractors, or other customers, 
accounts, stops or routes among men’s 
clothing carriers; 

(C) Restrict or prohibit any manufacturer 
or contractor from employing or using any 
men’s clothing carrier or other means of 
transportation for making deliveries of 
men’s clothing or the component parts used 
in the manufacture thereof. 


V 
{Practices Enjoined] 
The defendant is enjoined and restrained 
from: 
(A) Requiring any men’s clothing carrier 
to file with it the names of manufacturers 
or contractors served by such carrier; 


(B) Receiving from any men’s clothing 
carrier or maintaining or disclosing, directly 
or indirectly, to any person, information 
concerning the names and addresses of 
manufacturers or contractors served by any 
men’s clothing carrier; 

(C) Arbitrating or settling, or participat- 
ing in any way in, any dispute between two 
or more men’s clothing carriers regarding 
manufacturers or customers, or other cus- 
tomers, accounts, stops or routes; 

(D) Negotiating or offering to negotiate 
trucking rates as a representative of any 
men’s clothing carrier or carriers. 
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VI 
[Notice—Destruction of Records] 
The defendant is ordered and directed: 


(A) Within thirty (30) days after the 
entry of this Final Judgment to serve upon 
each of its present members a conformed 
copy of this Final Judgment and to file with 
this Court and to serve upon the attorneys 
for the plaintiff herein, proof by affidavit 
and written evidence of such service; 


(B) Within thirty (30) days after the 
entry of this Final Judgment, to destroy all 
papers and records in the possession or 
control of the defendant which list the 
manufacturers or contractors, or other cus- 
tomers, accounts, routes or stops serviced 
by any of its members, or any other men’s 
clothing carrier; 


(C) Within three (3) months from entry 
of this Final Judgment to amend its charter 
or by-laws so as to remove therefrom 
Article XX thereof and so as to conform 
to and incorporate therein the provisions 
of this Final Judgment and to require as 
a condition of membership or tenure of office 
and of retention of membership or tenure 
of office that all present and future members 
and officers abide by and be bound thereby; 


(D) To furnish to all its present and 
future members a copy of its charter or by- 
laws as amended in accordance with sub- 
section (C) of this Section VI; 


(E) Within thirty (30) days after the 
entry of this Final Judgment to serve by 
registered mail on each association of manu- 
facturers and contractors to which belong 
the customers served by its members and 
on any labor union, the members of which 
are engaged in the manufacture or trans- 
portation of men’s clothing in the metro- 
politan area, a conformed copy of this Final 
Judgment and to file with this Court and 
to serve upon the attorney for the plaintiff 
herein, proof by affidavit and written evi- 
dence of such service. 


VII 
[Collective Bargaining] 


Nothing in this Final Judgment shall be 
deemed to enjoin the defendant from bar- 
gaining collectively and entering into and 
carrying out the terms of any agreement 
with any duly organized labor union which 
is incident and appropriate to the exercise 
of any or all rights, privileges, immunities, 
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duties and obligations accruing to and de- 
veloping upon a duly organized labor union 
and its ‘officers, agents and members, and 
which is consistent with the terms of this 
Final Judgment. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
at its principal office, be permitted, (A) 
access during the office hours of said de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
ment; and (B) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it, to interview 
officers or employees of such defendant, who 
may have counsel present regarding any 
such matters; and (C) upon such request, 


the defendant shall submit reports in writ- 
ing in respect of any such matters as 
may from time to time be reasonably neces- 
sary to the enforcement of this Final Judg- 
ment. No information obtained by the 
means provided in this Section VIII shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
such department, except in the course of 
legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment, or as 
otherwise provided by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
or directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith, and for punishment 
of violation thereof. 


[70,155] Morris Shuman, individually and trading as Shuman Pharmacy, David 


Gever, individually and trading as Gever’s Pharmacy, Thomas Shuster, individually and 
trading as Tremont Pharmacy, Maurice Asher, individually and trading as Asher Drugs, 
and Stanley Komisar and Lillian M. Komisar, individuals and co-partners trading as 
Stan-Lee Pharmacy v. Bernie’s Drug Concessions, Inc., a corporation trading as Bernie’s 


Cut Rate. 
In the Pennsylvania Court of Common Pleas No. 5, Philadelphia County. March 
Term, 1961. No. 1205, In Equity. Dated October 16, 1961. 


Pennsylvania Fair Trade Act 


Fair Trade—Who May Bring Suit—Retailers—Interest Protected—A group of five 
retail pharmacists, who entered into fair trade contracts with various manufacturers, did 
not have the legal capacity to sue a non-signing retail drug store which was selling the 
manufacturer’s products below the fair trade prices. The plaintiffs had no interest in the 
good will of the products, but only an interest in protecting their business by maintaining 
prices, which was not legally enforceable. While the manufacturers had a right to enforce 
the resale prices against the defendant in order to protect their interest in the good will 
of their products, there was no evidence that they sought to enforce this right or that they 
authorized the plaintiffs to enforce it. Although the language of the 1941 amendment to the 
Fair Trade Act purported to confer a right of action on the “vendor, buyer or purchaser” 
of the commodity, the court limited its application only to those parties who acquired an 
interest in the good will of the products. Also, the plaintiffs could not prove any damages 
caused by the defendant’s lower prices, and retailers, other than the defendant, were 


selling below the fixed prices in the same area. 
See Fair Trade, Vol. 2, J 6336.40. 


Trade Regulation Reports q 760,155 


Number 10—36 


Court Decisions 11-27-61 


Shuman v. Bernie’s Drug Concessions, Inc. 


78,598 


Fair Trade—Agreement Between Retailers To Fix Prices—Horizontal Combinations. 
—An agreement between five drugstores to solicit fair trade contracts from various manu- 
facturers, for the purpose of protecting their businesses from a competitor’s discount 
prices, could constitute a horizontal combination to fix prices, condemned by Sec. 3 of 
the Pennsylvania Fair Trade Act. Since the object of their agreement was price mainte- 
nance, the fact that they chose to use the fair trade prices as their price level could not 


confer legality on their action. 
See Fair Trade, Vol. 2, J 6162.40. 


For the plaintiffs: S. Walter Foulkrod, Jr., Philadelphia, Pa. 


For the defendant: Dilworth, Paxson, Kalish, Kohn & Dilks, William T. Coleman, 
Jr., Harold E, Kohn, Aaron M., Fine and Bruce W. Kauffman, Philadelphia, Pa. 


Adjudication 

Weinrort, Judge [Jn full text]: This 
Complaint in Equity seeks equitable relief 
and damages from the defendant for viola- 
tion of the Fair Trade Act of 1935, P. L. 
266, as amended, 73 P. S. 7 et seq. After 
hearing the Court entered a Preliminary 
Injunction against defendant enjoining de- 
fendant from selling the products of five 
manufacturers below the fixed minimum re- 
sale prices. Preliminary objections to the 
Complaint were dismissed, Defendant an- 
swered and in New Matter raised several 
defenses. Plaintiffs replied. 

The matter came on for final hearing and, 
after consideration of the pleadings and the 
testimony adduced at the hearing, the Chan- 
cellor makes the following: 


Findings of Fact 


1. Plaintiffs are individuals who own and 
operate in various capacities drug stores or 
pharmacies in the vicinity of Frankford 
Avenue and Orthodox Street, Philadelphia. 


2. Defendant is a New Jersey corpora- 
tion which conducts a retail drug business 
at 4456 Frankford Avenue, Philadelphia. 


3. Defendant’s business is distinguished 
from plaintiffs in that it does not offer the 
services and products of an ethical or pre- 
scription pharmacy as part of its operation. 


4, Plaintiffs and defendant sell various 
cosmetics and sundry products manufac- 
tured by Warner-Lambert Pharmaceutical 
Company; Lever Brothers Company; Tam- 
pax, Incorporated; Noxzema Chemical Com- 
pany and John H. Breck, Inc. 


5. In August 1960, as the result of an 
agreement among the plaintiffs, the manu- 
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facturers mentioned were solicited for fair 
trade contracts. 


6. The contracts between the plaintiffs 
and manufacturers were executed in the 
period September—November, 1960. 


7. Defendant is a non-signer retailer. 


8. Defendant has during the period in 
question admittedly sold various products 
below the minimum resale price of the 
manufacturers mentioned above. 


9. Plaintiffs acted in concert and by 
agreement to solicit fair trade contracts 
from the manufacturers. 


10. Plaintiffs’ purpose was to protect 
their businesses from defendant’s discount 
sales, i.e. the prices. 


11. Although defendant and plaintiffs are 
located in the same general area, defendant 
does not compete in all products with 
plaintiffs as it is not a licensed pharmacy. 


12. The manufacturers herein mentioned 
have made no effort to enforce the minimum 
resale prices, 


13. The manufacturers have not author- 
ized plaintiffs to enforce the contracts for 
them. 


14. The manufacturers have continued to 
solicit defendant’s business and deliver mer- 
chandise despite knowledge of defendant's 
Price policy. 

15. Throughout the area in question other 
stores sell the products here involved below 
minimum resale prices. ‘ 


16. The manufacturers may have the 
right to enforce the prices, but have elected 
not to enforce same. 


: 17. No evidence was introduced to estab- 
lish that the products are in free and open 
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competition with other products; there is 
some evidence of “conscious parallelism”. 


18. No evidence was introduced that the 
purpose of this action is to protect the good 
will of the manufacturers or to protect the 
public against predatory practices. 

19. The purpose of this suit is to protect 
the price level. 

20. The agreement among the plaintiffs 
is a horizontal combination to protect the 
price level. 


21. Plaintiffs introduced no evidence to 
establish harm or damage for which com- 
pensation could be awarded. 


22. The evidence offered by Shuman 
Pharmacy on the issue of damages is legally 
insufficient as the damage attributable to 
the products of these companies could not 
be ascertained. 

23. Plaintiffs’ requests for findings of 
fact Nos. 2 to 6; 8 to 10; 12 to 16; 18 to 21; 
23 to 29; 31, 32, 34, 38, 40 to 42; 44 to 50; 
52 to 54; 56 to 67 are affirmed; requests 
INossele 72 IN 9175 22;930;233/ 83943251 055; 
68 and 69 are denied. 

24. Defendant’s requests for findings of 
fact Nos. 1 to 29, inclusive, are affirmed. 


Discussion 


This action presents many questions about 
the application of the so-called Fair Trade 
Acts. The purpose of the acts is said to 
be the protection of the good will of the 
producer which has been created or en- 
larged by the adoption of a distinctive 
trademark, label or brand: Old Dearborn 
Distributing Co. v. Seagrams Distillers Corp. 
[1932-1939 TrapE Cases J 55,141], 299 U. S. 
183. The owner of the good will thus has a 
valuable property right in the trademark, 
label or brand adopted to maintain or ex- 
tend the good will, ibid: Bristol-Myers Cor- 
poration v, Lit Brothers, Inc. [1932-1939 
TRADE CAsEs J 55,227], 336 Pa. 81; Lentheric, 
Inc. v. F. W. Woolworth Co. [1940-1943 
TraveE Cases 56,033], 338 Pa. 523; Olin 
Mathieson Chemical Corporation v. L & H 
Stores, Inc. [1958 Trape Cases { 68,981], 
392 Pa. 225. 

Mr. Justice Sutherland in the Old Dear- 
born case, supra, at page 195, stated: “The 
ownership of the good will, we repeat, re- 
mains unchanged, notwithstanding the com- 
modity has been parted with.” He thus 
sharply separated the physical property 
owned by the dealer from the good will 
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which is the property of the owner of the 
mark, brand or label. This distinction as 
will appear is one of major importance. 


[Interest in Good Will} 


What effect does this distinction have on 
the capacity of one who merely owns the 
physical property to protect the good will? 
If there is capacity, when does it exist? 
That is to say, must a condition precedent 
be fulfilled before the owner of the property 
may proceed? If the owner of the good will 
allows or otherwise suffers price cutting in 
his product, may the then owner of the 
property enforce the minimum resale prices? 
Does the lack of action by the owner of the 
good will preclude action by the subsequent 
seller? This is important because price fix- 
ing agreements are prohibited except where 
specifically exempted. If the retailer acts 
to enforce the price level, is his purpose 
protection of the good will or is it price 
maintenance? Has he violated the ban on 
price fixing? 

As noted in Triner Corp. v. McNeil, 363 
Ill. 559 (one of the companion cases to that 
of the Old Dearborn case, supra), the fair 
trade acts authorize vertical resale price 
maintenance only, not horizontal price main- 
tenance. Our Supreme Court in Bristol- 
Myers Corporation v. Lit Brothers, Inc., 
supra, at page 89, inferentially recognized 
this proposition when it stated that the pur- 
pose of the act was not to prevent all busi- 
ness competition. (Italics of the Court). 
Indeed, Section 10 of the Act of 1935 specifi- 
cally forbids horizontal agreements. 


[Interest in Maintaining Prices] 


If the ownership of the good will does not 
pass to purchasers of the commodity, does 
the purchaser have any interest entitled to 
protection other than maintenance of the 
higher price? It must be noted that the 
purchaser merely owns the physical prop- 
erty; he has no ownership interest in the 
good will because despite separation of the 
property, it remains with the owner. If 
there is no property in the good will, upon 
what basis can a retailer protect it from 
assault? No basis apparently exists. When 
it is established that the owner of the good 
will has elected to ignore and suffer an 
assault on the good will, without taking 
steps to protect it, the vendee who has no 
property interest cannot act to protect it. 
This is especially so when the owner has 
been notified that the prices are not being 
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maintained, and fails to act in his own 
behalf. Since the vendee has no interest, 
upon what rationale can his right to act be 
based? His sole interest is in protecting his 
business against the lower prices charged 
by the competition; protection of the good 
will of the product is of no importance to 
the retailer as such. His interest is in 
protecting his business. 


In the Old Dearborn and Trier cases, 
supra, the retailers threatened to refuse to 
handle the products which were sold at 
prices lower than the fixed minimum. The 
assault on the good will of the manufacturer 
was patent. His label or mark developed 
over many years is what sells the com- 
modity, not the contrary. To defend against 
the threats or refusal it was necessary for 
the owner to police the trade. Compare 
that situation with the instant case. Not one 
of the manufacturers took any action from 
which one could justifiably conclude that they 
felt their good will was under attack and, 
therefore, in need of protection. Many 
courses of action were open to the owners. 
They might have instituted legal action or 
tefrained from selling to defendant; or 
threatened defendant with some action if it 
did not cease and desist immediately. The 
manufacturers’ conduct is clear—they elected 
not to police the trade and utilize the fair 
trade act to protect their labels, brands or 
marks. There is nothing of record to indi- 
cate the transference of the right to proceed 
to plaintiffs. 


[1941 Amendment] 


A serious question is presented by the 
statutory language added by the 1941 amend- 
ment that purported to confer a right of 
action on the vendor, buyer or purchaser of 
the commodity: Act of 1941, P. L. 128, 
Section 1, 73 P. S. 8. The language appears 
to be a contradiction in terms since the 
ownership of the commodity is distinguished 
from the ownership of the good will, Be- 
cause of the separation no cause of action 
can be maintained by reason of mere owner- 
ship of the commodity; something in addi- 
tion to bare ownership of the physical 
property must be present. The language of 
the 1941 amendment must be considered 
ineffectual to confer a right of action upon 
plaintiffs. They have no property right in 
the good will and, therefore, have no reason 
to protect it. Their action in the instant 
case must rest on some other foundation, 
since they are not the parties in interest. 
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The reasoning can be tested against the 
facts of the instant case. Apparently, this 
particular trading area was relatively quiet 
until defendant opened its store for busi- 
ness. The record does not disclose the price 
level which prevailed at that time; nor does 
it disclose that the five manufacturers whose 
good will is involved had to that point 
executed any fair trade contracts. If there 
were such contracts, no evidence of policing 
was introduced. After mutual consultation, 
plaintiffs agreed to solicit fair trade con- 


_tracts and thereby obtain action from the 


manufacturers to enforce same against de- 
fendant so that it too would be required to 
maintain minimum resale prices. All of the 
contracts were obtained by plaintiffs at or 
about the same time; plaintiffs thereafter 
notified the manufacturers of defendant’s 
violations. When it became apparent that 
no action was to be taken, plaintiffs insti- 
tuted these proceedings relying on the 1941 
amendment to the Act of 1935. It is im- 
possible to conclude that plaintiffs’ action 
is for the protection of the good will of the 
manufacturers. All of the evidence is to the 
contrary. The contracts conferred no right 
of enforcement on the retailer signer; the 
manufacturers retained the right to enforce 
the contract against competitors of the 
retailer. 


The important language in the contracts 
re enforcement is: Warner-Lambert—‘will 
employ reasonable means”; Lever Bros.— 
“to the extent reasonably necessary employ 
appropriate means”; Noxzema Chemical Co. 
—“employ such means as it deems war- 
ranted”; Tampax—‘“in good faith will em- 
ploy all appropriate means”. Breck has an 
almost identical provision with that of 
Tampax. The manufacturers did not ex- 
press or imply any intention to transfer 
rights in the good will to plaintiffs, nor did 
the contracts confer the right to enforce. 
(One might speculate on the possibility of 
action by plaintiffs against the manufac- 
turers for failure to enforce.) 


Regardless of the contract language, does 
the statute actually confer a course of 
action on plaintiffs? We have noted that 
plaintiffs have no proprietary interest en- 
titled to protection. If there is no interest, 
no remedy is required. There may be cases 
where such is possible, but when squared 
with the purpose and the rationalization 
which has supported the acts, plaintiffs have 
no capacity. Little argument can be made 
by plaintiffs that their interest is in the 
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protection of the prestige of the brand, 
label or mark. If this key factor is not 
present, and we so hold, then despite the 
statutory language, no cause of action ac- 
crues to plaintiffs. To find such a cause 
upon the facts of this case would do vio- 
lence to the theory and justification of fair 
trade enactments. It would stifle all com- 
petition; a purpose not part of the enact- 
ment: Bristol-Myers Corporation v, Lit 
Brothers, Inc., supra. 


[Legality of Retailers’ Agreement] 

Another difficulty with plaintiffs’ position 
is the fact that their concerted action par- 
takes of a horizontal combination to main- 
tain prices. In this context the fact that 
resale prices are set by the manufacturers 
is only incidental and indicative of the 
price level to be maintained. The plaintiffs 
have acted by agreement to force defendant 
to maintain the same prices. It is clear 
that since they have no protectable interest 
in the good will it must follow that its pro- 
tection is of no moment to them; their 
objective is price maintenance. If that be 
their purpose, concerted action to accom- 
plish the goal even in a limited area is illegal. 

In this context, i.e. concerted action on a 
horizontal basis, the agreement to fix prices 
at the so-called fair trade level is prohibited: 
Section 3 of the Act of 1935, 73 P. S. 9. 
The fact that a group of retailers elect to 
use the fair trade prices as their price level, 
a legal device in some circumstances, does 
not confer legality on their action. The 
fair trade acts are designed to exempt only 
vertical combinations; horizontal combina- 
tions have always been proscribed and 
condemned. 


[Violations by Other Retailers] 


It is of some significance that other stores 
in the immediate vicinity continue to sell 
below the fair trade prices. Plaintiffs meet 
this argument by the contention that they 
are not the same type of stores and, there- 
fore, not in competition with their stores. 
However, the necessary competition is not 
that between stores but that between com- 
modities, Actually, this argument weakens 
plaintiffs’ position because defendant is not 
the same type of store either. Plaintiffs 
operate what are generally considered “ethi- 
cal pharmacies”, that is to say the primary 
products offered are drugs and medicines, 
some of which require prescriptions and the 
skill of a licensed pharmacist. Defendant 
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does not engage in the sale or preparation 
of ethical drugs. To that extent, defendant 
is in the same category with other local 
stores. 


But plaintiffs have misconceived the re- 
quirement of competition. This requirement 
of competition indicates another difficulty 
inherent in resale price maintenance. If 
relief were granted, do plaintiffs undertake 
to police the Commonwealth on behalf of 
the manufacturers, the owners of the good 
will? What result would be required if they 
did not? Certainly, if plaintiffs are unable 
to prove damage by the alleged sales of 
defendant, then no cause of action has ac- 
crued because the injury is damnum absque 
injuria. Mere evidence of sales below retail 
minimum prices without relationship to the 
damages allegedly caused thereby has no 
probative value. 

Fair trade prices do not exist in the ab- 
stract. When the price policy is unrelated 
to the protection of good will, it is no 
longer exempt from common law rules 
proscribing price fixing, The face of the 
record establishes beyond doubt that the 
attempt to enforce minimum resale prices 
in this case has no possible relationship to 
protection of good will. Plaintiffs’ interest 
is the protection of their business and 
profits, a laudable purpose, but not a fit 
object of the law’s protection in this context. 

Since plaintiffs’ rights, if any, are deriva- 
tive the record should reveal that the manu- 
facturers in this case would be entitled to 
protection of their good will through resale 
price agreements, if they so desired. The 
record does not establish this requirement. 
It could very well be that all, some or none 
are entitled to protection. Some may meet 
the factual situation present in Gulf Oil 
Corp. v. Mays [1960 Trape Cases { 69,821], 
401 Pa. 413, where direct sales to bulk users 
put the producer in competition with its 
distributor and, therefore, injunctive relief 
was not available. 


[Conclusions] 

We therefore conclude that plaintiffs have 
no standing to maintain this action because 
they have no interest in that which is 
entitled to protection, ie. the good will. 
Although the act purports to grant a cause 
of action to plaintiffs, the language is in- 
effective because plaintiffs have no interest 
which is entitled to protection. It may be 
that plaintiffs have a cause of action against 
producers for failure to police, but that 
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matter is not before us. In addition, plain- ing is condemned by Section 9 of the Fair 

tiffs have not established damages by rea- Trade Act of 1935, as amended. 

son of the lower price sales. Absent damages, 3. Plaintiffs have failed to establish the 

their cause of action is damnum absque_ existence of an interest in the protection 

injuria. There is also the serious question of the good will other than an interest in 

of a horizontal combination to fix prices. price maintenance. 

Plaintiffs’ action in this case raises doubts 4. Without a proprietary interest in the 

as to their bona fides. good will, plaintiffs have no capacity to 
The basic proposition presented by Gulf maintain this action. 

Oil Corp. v. Mays, supra, is that if all re- 5. The 1941 amendment must be limited 

quirements are not met there can be no 4 vendors, buyers or purchasers who ob- 

relief given. Further, the owner of the tain an interest in the good will as such. 


: thi Baie : 
oe oe s oceaile gli Be a 6. Plaintiffs have not established damages. 


tiffs are manifestly incapable of maintaining 7. Plaintiffs are not entitled to relief. 
such policing. 8. Plaintiffs’ requests for conclusions of 
‘ law Nos. 1, 2 and 3 are affirmed; requests 
Conclusions of Law Nos. 4, 5 and 6 are denied. 
1. The Court has jurisdiction of the sub- 9. Defendant’s requests for conclusions 
ject matter and the parties. of law Nos. 1, 2, 3 and 5 are affirmed; re- 


2. Plaintiffs’ concerted action to main- quest No. 4 is denied. 
tain a horizontal combination for price fix- 


[70,156] United States v. American Optical Co., an Association; American Optical 
Co., a Corporation; Bausch & Lomb, Inc.; Victor D. Kniss; and Alton K. Marsters. 


In the United States District Court for the Eastern District of Wisconsin, Branch 1. 
Criminal Action No. 61-CR-82. Dated November 3, 1961. 


Case No. 1620 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Acts 


Criminal Prosecutions—Who May Be Indicted under Sherman Act—Corporate 
Officials Acting in Representative Capacity.—Corporate officials may not be prosecuted 
under Secs. 1 and 2 of the Sherman Act for acts committed solely in their representative 
capacity, even though charged personally; they may be prosecuted for such acts only 
under Sec. 14 of the Clayton Act. The court was in agreement with the holdings and 
reasoning of the National Dairy case (1961 Trape Cases J 70,064) and the Woodson case 
(1961 Trape CAsEs § 70,112) and specifically rejected the contention that the Sherman Act 
covers individuals who knowingly participate in violations of the Act as corporate repre- 
sentatives, while the Clayton Act covers individuals who perform any act, however inno- 
cent, furthering the corporation’s violation. The court also rejected, as irrelevant, the 
argument that, under the court’s ruling, a corporation and its officers could never be 
charged in the same indictment, since no individual could be charged under the Clayton 
Act until the guilt of his corporation had been established. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8614.35. 


For the plaintiff: Willis L. Hotchkiss, Harold E. Baily, and Theodore Peck, Attor- 
neys, Anti-Trust Division. 


For the defendants: Foley, Sammond & Lardner by Steven E. Keane and J. Belden 
Sly, Southbridge, Mass., for American Optical Co. and Victor D. Kniss; Whyte, Hirsch- 
boeck, Minahan, Harding & Harland by Victor M. Harding and Malcolm Whyte, for 
Bausch & Lomb and Alton K. Marsters. 


[Indictment] had, I believe, within the past 10 days. At 
TEHAN, Chief Judge [Jn full text]: THe that time I designated today as the day 
Court: The arguments on this case were the Court would be prepared with its 
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decision in the matter. The Court will 
now render its oral decision. 


On August 1, 1961, a two count indict- 
ment was returned by the grand jury 
charging the defendants, American Optical 
Company, an Association, American Opti- 
cal Company, a corporation, Bausch & 
Lomb, Incorporated, Victor D. Kniss, ex- 
ecutive vice-president of American Optical 
Company, a corporation, and a trustee 
of American Optical Company, an Associa- 
tion, and Alton K. Marsters, vice-president 
of Bausch & Lomb, with violations of 
Sections 1 and 2 of the Sherman Act. 


The individual defendants have each filed 
a Motion to Dismiss, both asserting the 
ground that the indictment complains only 
of alleged action and conduct performed 
by them in their representative capacities, 
and does not therefore set forth any viola- 
tion of Section 1 or 2 of the Sherman Act. 


[Contention] 


The moving defendants contend that “In- 
dictments under Sections 1 and 2 of the 
Sherman Act can not impose criminal 
responsibility on corporate officials charged 
only with authorizing, ordering or doing 
the corporate violations, inasmuch as such 
conduct is covered by Section 14 of the 
Clayton Act.” 


Substantially, the same contention was 
advanced successfully in the recent cases 
of United States v. National Dairy Products 
Corp. (W. D. Mo.) [1961 TrapE CAsEs 
{ 70,064], and United States v. A. P. Wood- 
son Co. (Dist. Col.) [1961 TrapE CAasEs 
{ 70,112]. 

In the National Dairy case, the court held 
that an individual charged solely in his 
representative capacity and not in any de- 
gree on an individual basis for his own 
personal account cannot be charged with 
violating Section 1 of the Sherman Act, 
stating that the Sherman Act governed 
prosecutions and punishment of corpora- 
tions and individuals who, as principals, 
act in their own behalf, and Section 14 
of the Clayton Act covered prosecution 
and punishment of individuals, who, as 
corporate officials, took part in corporate 
violations. 

In the Woodson case, a motion of indi- 
vidual defendants, corporate officials, to 
dismiss an indictment returned against them 
under Section 3 of the Sherman Act was 
granted, the court there holding also that 
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since those defendants were charged with 
doing acts as corporate officials, in their 
representative capacities, they could not 
be prosecuted under Section 3 of the Sher- 
man Act, the Government’s exclusive remedy 
against them being under Section 14 of the 
Clayton Act. 


[Acts in Representative Capacity] 


The Government does not attempt to 
distinguish the case at bar factually from 
the National Dairy or Woodson cases. An 
examination of the indictment convinces 
us, and the Government appears to agree 
that here, too, the moving defendants are 
charged only with actions and conduct 
performed in their representative capacities. 
Thus on Page 3 of its brief in opposition 
to the defendants’ Motions to Dismiss, the 
Government states: 


“The indictment shows on its face that 
they (being the moving defendants) are 
charged with having conspired with each 
other while acting as officers of the 
defendant corporation. The indictment 
does not charge the guilt of the indi- 
viduals as being imputed to them from 
the guilt of the corporation. Instead, it 
charges each individually and personally 
is guilty of conspiring in violation of 
the Sherman Act while functioning as an 
officer of the defendant corporation.” 


In this respect, it must be found that 
this case is identical to both the National 
Dairy and Woodson cases. 


[Individual Prosecutions | 


We are in complete agreement with 
the holdings of the United States District 
Courts for the Western District of Mis- 
souri and the District of Columbia in the 
National Dairy and Woodson cases, and with 
their reasoning on their arguments therein 
advanced, and therefore see no purpose in 
elaborating on or restating that reasoning. 
It is our intention to discuss today only 
the argument which, according to the Gov- 
ernment, was made to neither court. This 
argument relates to the purpose for which 
the sections here involved were enacted, and 
results in the rather bizarre conclusion that 
under Sections 1 and 2 of the Sherman Act, 
corporate officers who, while acting in their 
representative capacities, knowingly partici- 
pated in, performed or authorized acts 
violative of those sections could be prose- 
cuted therefor, while under Section 14 of 
the Clayton Act, when a corporation was 
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found to have violated the Sherman Act, 
any officer, agent, and the like, of that 
corporation could be prosecuted for per- 
forming any act, however innocent, “which 
entered into and formed a part of the 
conviction of the corporation.” That is on 
Page 19 of the Government’s brief. 

We agree with counsel for the defendants’ 
summation that under this theory, know- 
ingly, illegal and/or conspiratorial acts are 
punishable under the Sherman Act, while 
Section 14 was enacted to reach and punish 
innocent actors who, in performing their 
innocent acts, furthered their corporation’s 
violation. Understandably, we believe, we 
cannot accept this argument. To state it is 
to refute it. Neither does it appear that the 
argument is new. In the Woodson case, 
1961 Trane Cases Paragraph 70,112, the 
court stated at Page 75,377: 


“The Government in its argument 
raised two points which were not pre- 
sented in National Dairy, The first con- 
cerns the claim that Section 14 was 
intended to supplement the Sherman Act 
by ‘facilitating the punishment of top 
echelon corporate officials who did not 
participate in anti-trust violations to an 
extent sufficient to be a conspirator under 
the Sherman Act.’ Memorandum in Op- 
position, pg. 7. The Government con- 
tends that the Sherman Act makes no 
distinction between corporate officials 
who are acting in their corporate capaci- 
ties and those acting solely in furtherance 
of their individual interests. Its argu- 
ment is to the effect that Section 14 
sought to reach those persons whose 
acts standing alone might be absolutely 
innocent, but which contributed in whole 
or part to the violation by the corpora- 
tion. The distinction the Government ap- 
pears to be advocating is that the Sherman 
Act applies to officers acting in their 
corporate capacities who actually per- 
form acts constituting a violation of the 
law while Section 14 of the Clayton Act 
is applicable only to those officers acting 


in their corporate capacities who, al- 
though authorizing and directing such 
acts, cannot be reached under the Sher- 
man Act because such acts are too 
remote.” 


We find no merit to the Government’s 
position that Section 14 of the Clayton Act 
imputes a corporation’s guilt to any officer, 
and the like, of the corporation performing 
any act relating to the crime of the corpo- 
ration. 

[Corporation and Officers in 
Same Indictment] 


The Government has also argued that 
no individual can be charged under Section 
14 of the Clayton Act until the guilt of 
the corporation for which he acted has 
been established, that is, that both the 
corporation and its officers could never be 
charged in the same indictment if Section 
14 alone applied to officers acting in their 
representative capacities. This argument 
has no bearing on the question of whether 
the moving defendants herein are properly 
charged. 


[Conclusions] 


It is our conclusion that Sections 1 and 2 
of the Sherman Act were intended to gov- 
ern prosecution of corporations and indi- 
viduals acting in their own behalf, and that 
officers of corporations charged with per- 
forming acts in their representative capaci- 
ties, even though charged “personally,” 
cannot be prosecuted under those sections, 
but must be prosecuted under Section 14 
of the Clayton Act. 


The motions of the defendants, Victor 
D. Kniss and Alton K. Marsters, to dis- 
miss the indictment as to them are there- 
fore granted. 


I believe the next order of business is 
the matter of arraignment and plea. Is 
there any objection to going forward with 
that? 


[f] 70,157] Exquisite Form Brassiere, Inc. v. Federal Trade Commission. 
In the United States Court of Appeals for the District of Columbia Circuit. No. 16123. 
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On Petition for Review of Order of the Federal Trade Commission. 


Robinson-Patman Act 
Promotional Allowances — Discrimination — Good Faith Meeting of Competition 
Defense.—The good faith meeting of competition defense set forth in Section 2(b) of 
the Clayton Act is available to a person charged with violating Section 2(d) of the Clayton 
Act by failing to grant promotional allowances to all competing customers on propor- 


q 70,157 


© 1961, Commerce Clearing House, Inc. 


Number 10—43 
11-27-61 


Cited 1961 Trade Cases 


Exquisite Form Brassiere, Inc. v. FTC 


78,605 


tionally equal terms. From a reading of Sections 2(b), 2(d), and 2(e) of the Act, it is 
unrealistic to say that a person can meet competition by directly supplying some but not 
all of his customers with services and facilities with which to promote sales, but he cannot 
meet competition by reimbursing some but not all of his customers for services or facilities 
they Procure in the first place. There is nothing in the legislative history of the law to 
indicate that Congress had in mind such a rigid limitation on the defense. Also, the 
Simplicity Pattern case, 360 U. S. 55, 1959 TRrapE CasEs {| 69,361, does not support a contrary 
rule, since it did not involve this issue. 


See Allowances, Services, and Brokerage, Vol. 1, 1 3840.70, 3885.30, 3940.764, 3960.60. 
Promotional Allowances—Notifying Customers—Advertising in Trade Journals.— 
Where customers of a manufacturer testified that they had not been offered promotional 
allowances by the manufacturer and two officers of the manufacturer testified to the same 
effect, evidence that the manufacturer advertised in three trade journals that it would 
help customers defray production costs of cooperative advertising did not offset that testimony. 
See Allowances, Services, and Brokerage, Vol. 1, J 3880.10. 


FTC Enforcement and Procedure—Evidence—Credibility of Witnesses.—A finding 
that a manufacturer violated Section 2(e) of the Clayton Act by furnishing to some 
purchasers the services of stylists without offering the same services on proportionally 
equal terms to competing purchasers was upheld. A company official had testified that 
stylists were used by district managers for promotional purposes as they saw fit. Later, 
the official testified differently. The credibility of witnesses is determined by the FTC, 
and its finding was sufficiently supported. Similarly, an FTC finding that stylists were not 
used to meet competition was sufficiently supported. 

See Allowances, Services, and Brokerage, Vol. 1, 3960.30, 3945, and FTC Enforce- 
ment and Procedure, Vol. 3, f 9645. 

FTC Enforcement and Procedure— Amendment of Complaint — Completion of 
Evidence on Original Charge——The amendment of a complaint to charge an additional 
law violation was proper, where it was made after the FTC completed its case on the 
original charge and before any defense had begun. Ample time was given for the prepa- 
ration of a defense, 30 days being given for an answer and almost another 90 days before 
hearing. A full hearing was held. Amendments to conform pleadings to the proof are proper. 

See FTC Enforcement and Procedure, Vol. 3, J 9603.40. 

For the petitioner: Peyton Ford; David M. Phelan, also entered as appearance. 

For the respondent: James McI. Henderson, General Counsel, Federal Trade Com- 
mission, with whom Alan B. Hobbes, Assistant General Counsel, Federal Trade Commis- 
sion, at the time the brief was filed, was on the brief. 

Affirming and remanding FTC cease and desist order in Dkt. 6966. 

Before PretryMAN, BASTIAN and Burcer, Circuit Judges. 


[Promotional Allowances] 

PRETTYMAN, Circuit Judge [In full text]: 
This is a petition to review an order of the 
Federal Trade Commission. Petitioner, 
which we shall call “Exquisite,” is engaged 
in the manufacture, sale and distribution of 
brassieres. It sells to department stores, 
women’s specialty stores, and dress shops. 
In the course of its business it maintained 
a system of promotional allowances. The 


Commission found that in certain respects 


its practices in making these allowances 
were in violation of Section 2 of the Clayton 


149 STAT. 1526 (1936), 15 U. S. C. § 13. 

2The full text is: ‘It shall be unlawful for 
any person engaged in commerce to pay or 
contract for the payment of anything of value 
to or for the benefit of a customer of such 
person in the course of such commerce as com- 
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Act as amended by the Robinson-Patman 
Act. Subsections (d) and (e) of that Sec- 
tion are the pertinent provisions. 


Subsection (d) provides in essence that it 
shall be unlawful for a merchandiser to pay 
anything of value to a customer for any 
services or facilities furnished by the cus- 
tomer in connection with the resale of the 
product; unless such payment is available 
on proportionally equal terms to all com- 
peting customers.” This provision contem- 
plates that the customer of a manufacturer 


pensation or in consideration for any services 
or facilities furnished by or through such cus- 
tomer in connection with the processing, han- 
dling, sale, or offering for sale of any products 
or commodities manufactured, sold, or offered 
for sale by such person, unless such payment or 
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may render services in connection with the 
resale of the product, such, for example, as 
advertising the product, and the manufac- 
turer pays the bill or a portion of it. The 
statute says this practice is unlawful unless 
available to all competing customers. The 
other subsection (Subsection (e)) provides 
in essence that it shall be unlawful for a 
merchandiser to furnish any services or 
facilities connected with the resale of a 
commodity sold by him, upon terms not 
accorded all purchasers on proportionally 
equal terms. This section contemplates 
that a manufacturer may furnish free to his 
customers services, such as trained sales 
personnel, to facilitate resales. The statute 
provides that this practice is unlawful unless 
available to all customers on proportionally 
equal terms. 

The difference between the two subsec- 
tions is that in the former ((d)) the cus- 
tomer supplies the services or facilities and 
his vendor pays the bill, and in the latter 
((e)) the wholesale vendor himself supplies 
the services and facilities for the use of his 
customer in facilitating resales. 

The complaint against Exquisite, as origi- 
nally filed before the Commission, charged 
a violation of Subsection (d) in the opera- 
tion of a cooperative advertising plan. In 
this plan Exquisite offered allowances against 
future purchases for amounts spent by cus- 
tomers for advertising in which the name 
of an Exquisite product was prominently 
displayed. The minimum space to be de- 
voted to this product in order to receive an 
allowance was specified. As an auxiliary 
plan, for those who did not wish to partici- 
pate in the cooperative advertising plan, 
Exquisite operated a “premium plan.” Cou- 
pons went with purchases in this plan, and 
the coupons were exchangeable for pre- 
miums in goods of various sorts. The 
charge was that Exquisite did not make 
these advertising allowances or premiums 
available to all competing customers upon 
proportionally equal terms. The examiner 
and the Commission found the charge proven. 


[Availability] 
The first point upon the appeal is that 


the conclusion of the Commission is not 
supported by substantial evidence on: the 


consideration is available on proportionally 
equal terms to all other customers competing in 
the distribution of such products or com- 
modities.”’ 

3 The full text is: ‘‘It shall be unlawful for 
any person to discriminate in fayor of one pur- 
chaser against another purchaser or purchasers 
of a commodity bought for resale, with or with- 
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record as a whole. Several witnesses testi- 
fied they were owners, officers or employees 
of companies selling Exquisite products, and 
that their companies had not been offered 
these allowances; two of petitioner’s officers 
testified to the same effect in respect to 
the practice. Exquisite says the practice 
was well known and was announced in 
trade journals. But the only references 
given us to the latter in the record are three 
publications of an announcement in Febru- 
ary, 1956, that Exquisite would help cus- 
tomers defray production costs of cooperative 
advertising. It seems to us that the evidence 
presented by Exquisite was not sufficient to 
offset the clear content of that presented 
by the Commission staff. The conclusion 
reached by the Commission remains sup- 
ported by substantial evidence on the record 
as a whole. 


[Amended Complaint] 


The second point made by Exquisite is 
posed by the following facts. During the 
course of the hearing on the complaint as 
originally filed, evidence was presented with 
reference to a practice of Exquisite in re- 
spect to “stylists.” These were female em- 
ployees who aided the personnel of retail 
merchants in displaying, fitting and selling 
Exquisite products. These “stylists” were 
paid by Exquisite and worked at the retail 
places of business upon assignment. When 
this evidence appeared, counsel supporting 
the complaint announced that he might 
move for amendment of the complaint. 
When he completed his case on the charge 
as originally posed and before any defense 
had been begun, he did move to amend and 
the motion was granted. A second count 
was thus added to the complaint. It charged 
that Exquisite had violated Subsection (e) 
of the statute in furnishing to some pur- 
chasers the services of “stylists” without 
offering the same services on proportionally 
equal terms to competing purchasers. 


Exquisite asserts error in the granting of 
the motion to amend. We find none. Ample 
time was given for preparation of a defense, 
thirty days being given for answer and almost 
another ninety days before hearing. Full 
hearing was held. Amendments to conform 
pleadings to proof are commonplace in judi- 


out processing, by contracting to furnish or 
furnishing, or by contributing to the furnishing 
of, any services or facilities connected with the 
processing, handling, sale, or offering for sale 
of such commodity so purchased upon terms 
not accorded to all purchasers on proportionally 
equal terms.”’ 
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cial proceedings, and the action here, in an 
adjudicatory, or quasi-judicial, proceeding, 
was of that general character. All proce- 
dural safeguards were afforded in ample 
measure; were this not so, a remand might 
be in order. 


[Evidence] 


Next, Exquisite contends the allegations 
of the second count (1. ¢., the addendum by 
amendment), concerning the furnishing of 
“stylists”, were not substantiated by the 
record as a whole. The point involves, in 
part, a problem of credibility. We must 
leave that to the examiner and the Commis- 
sion. There is substantial support for the 
view they took. An official of Exquisite tes- 
tified at one stage quite clearly that the five 
or six stylists were allocated on an equal 
time basis among the ten or twelve districts, 
into which the Company had divided the 
country, and were used by the district man- 
agers for promotional purposes as they saw 
fit. This official testified quite differently 
later on. We think the Commission’s find- 
ing is sufficiently supported. The same ob- 
servation applies to the defense proffered 
by Exquisite to the effect that the stylists 
were used only to meet competition. 


[Meeting Competition Defense] 


The point of general interest upon this 
appeal is whether a defense of meeting com- 
petition in good faith, described in the pro- 
viso in Subsection (b) of the statute, is 
available in response to a charge of violat- 
ing Subsection (d). All parties seem to 
agree that the defense thus described is 
available in response to charges under Sub- 
sections (a) and (e). Is it available to a 
person charged under Subsection (d)? Such 
a defense was offered and received in re- 
spect to the Subsection (e) count, Count II 
of the complaint, but when proffered on 
Count I, the Subsection (d) count, it was 
rejected. The parties agree that no court 
has yet passed directly on this question. 


The full text of Subsection (b) is in the 
margin.‘ The critical words used in the 
proviso are “the furnishing of services or 
facilities to any purchaser”. These are the 


words which appear in Subsection (e). The 
words in Subsection (d) are “to pay * * * 
to * * * a customer * * * as compensa- 
tion * * * for any services or facilities fur- 
nished by * * * such customer”. (Emphasis 
added.) While “services or facilities” are 
the subject of both subsections, in the one 
case ((e)) the vendor furnishes them to the 
customer; in the other they are furnished 
by the customer and the vendor reimburses 
him. So that, if careful note is taken of the 
difference between Subsections (d) and (e), 
and if Subsection (b) is read quite literally, 
the language of the statute appears to sup- 
port the view of the Commission. That is, 
read thus the statute says that a person can 
meet competition by directly supplying some 
but not all customers with services and 
facilities with which to promote sales, but 
he cannot meet competition by reimbursing 
some but not all of his customers for serv- 
ices or facilities they procure in the first 
place. We think this is an unrealistic read- 
ing of the statute. 


[Evil Attacked] 


We first note the substance of the subject 
matter of this statute. The economic evil 
sought to be outlawed by it is the same 
whether the services and facilities are fur- 
nished to the customer or by the customer 
with reimbursement, so long as discrimina- 
tion is practiced. Congress was here deal- 
ing with a fundamental economic concept; 
it was not shadowboxing or indulging in 
fine semantic shadings. It is impossible to 
believe it meant to treat one process of dis- 
crimination one way and to treat in another 
way another process equally effective as 
discrimination. The substance of the prob- 
lem dealt with by this statute precludes 
such a construction in the absence of un- 
mistakable evidence to that effect. 

Indeed, as the Eighth Circuit pointed out 
in the Elizabeth Arden case,’ a seller who 
makes discriminatory payments of compen- 
sation to a customer for demonstrator serv- 
ices provided by the customer’s employee 
might be regarded alternatively as having 
violated Subsection (e) “by contributing 
to the furnishing of, any services or facili- 


nn $< 


4 “‘(b) Upon proof being made, at any hearing 
on a complaint under this section, that there 
has been discrimination in price or facilities 
furnished, the burden of rebutting the prima- 
facie case thus made by showing justification 
shall be upon the person charged with a viola- 
tion of this section, and unless justification 
shall be affirmatively shown, the Commission is 
authorized to issue an order terminating the 
discrimination: Provided, however, That 
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nothing herein contained shall prevent a seller 
rebutting the prima-facie case thus made by 
showing that his lower price or the furnishing 
of services or facilities to any purchaser or 
purchasers was made in good faith to meet an 
equally low price of a competitor, or the serv- 
ices or facilities furnished by a competitor.”’ 

5 Hlizabeth Arden Sales Corporation v. Gus 
Blass Co. [1944-1945 TRADE CASES { 57,400], 
150 F. 2d 988, cert. denied, 326 U. S. 773 (1945). 
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ties”, or, as having violated Subsection (d) 
by making discriminatory payments of com- 
pensation for services or facilities furnished 
by the customer. It is not necessary to do 
so, but Subsection (e) might well be viewed 
as an extra precautionary measure inserted 
by the Congress to make sure its basic 
purposes were not narrowly construed. The 
thrust of the Robinson-Patman Act is 
against discrimination. 


[Statutory Language} 


We now examine the language of the 
statute. Subsections (a) and (e) proscribe, 
in words, discriminations; “fi]t shall be un- 
lawful * * * to discriminate’. The word 
“discriminate” does not appear in Subsec- 
tion (d), but discrimination is the action 
declared unlawful in that subsection just as 
clearly as if the word had been used.. That 
Subsection ((d)) declares it to be unlawful 
to compensate a customer for services or 
facilities furnished by him, “unless such 
payment or consideration is available on 
proportionally equal terms to all other cus- 
tomers competing in the distribution of such 
products or commodities.” If the compen- 
sation is available to all competing custom- 
ers upon proportionally equal terms, there is 
no violation of this law no matter how much 
such compensation is paid. The discrimina- 
tion makes the illegality. The Commission 
makes the flat statement in its brief here 
that Subsection (d) does not proscribe dis- 
criminations in services or facilities. We 
are wholly unable to agree with that view. 


Subsection (b) is a procedural provision. 
Its chief clause begins, “Upon proof being 
made * * * that there has been dis- 
crimination in price or services or facilities 
furnished, the burden of rebutting the prima- 
facie cause thus made by showing justifica- 
tion shall be upon the person charged 
* * *” The language of this basic clause 
is “services or facilities furnished”; it does 
not say either “to” or “by”. There can be 
no quibble about the reality that services 
or facilities are furnished by a vendor 
whether they are supplied in kind or are 
acquired by the customer with subsequent 
reimbursement by the vendor. Neither can 
there by any quibble about the reality of a 
discrimination in either event. Whatever 
the dispute may be about semantics, the 
realities are crystal-clear. Obviously,: it 
seems to us, this basic clause, as a matter 
of reality and without semantic difficulty, 
includes discrimination in the furnishing of 
services or facilities no matter how fur- 
nished. Surely it was not intended by this 
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section to shift the burden when proof is 
made that services and facilities have been 
furnished directly to some customers only, 
but not if they have been furnished in- 
directly. 


Then the clause proceeds; when such 
proof has been made, the person charged 
may show “justification”, and the justifica- 
tion thus shown is for the purpose of “re- 
butting the prima-facie case thus made”. 
If the prima-facie case may involve either 
direct or indirect furnishing, the rebuttal 
justification obviously may be of either 
So it seems clear to us that the basic clause 
in (b) means that justification can be shown 
in response to proof of either a direct or an 
indirect discrimination in furnishing serv- 
ices or facilities, 


We come, then, to the proviso. It begins 
with a reference to “the prima-facie case 
thus made”. This, as our discussion above 
concludes, means discrimination by either 
direct or indirect furnishing of services or 
facilities. It refers to the seller’s “rebutting” 
the prima-facie case thus made, Then comes 
the phrase which is the nub of the contro- 
versy. The proviso says that the seller’s 
rebuttal can be made by showing that “the 
furnishing of services or facilities to any 
purchaser or purchasers was made in good 
faith to meet * * * the services or facili- 
ties furnished by a competitor.” The Com- 
mission says the phrase “to any purchaser” 
means furnishing in kind; it does not in- 
clude furnishing by reimbursement to a cus- 
tomer for services or facilities initially 
supplied by him. Support for that view is 
found in the fact, as we have pointed out, 
that a dichotomy is indicated by the differ- 
ence in wording between Subsection (d) 
and Subsection (e)—the former dealing 
with indirect furnishing of services or facili- 
ties and the latter with direct furnishing. 
Since Congress thus established a differ- 
ence, says the Commission, and since in the 
proviso in Subsection (b), making available 
the meet-competition defense, Congress dis- 
tinctly used the language of Subsection (e), 
it must be understood as intentionally pre- 
cluding the defense for practices described 
in Subsection (d). We think such an intent 
cannot be gleaned from so literal a reading 
of this one phrase in this statute, without 
any other indication of such an intent on 
the part of the Congress. We cannot read 
this phrase “furnishing * * * to any pur- 
chaser”—indeed the one word “to”—as making 
Subsection (b) mean that upon proof being 
made that there has been discrimination in 
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services or facilities furnished customers, 
no matter how furnished, ie., directly or 
indirectly, the person charged may rebut 
the prima-facie case thus made by showing 
justification, and such rebuttal may consist 
of a good faith effort to meet competition 
if the services or facilities were furnished 
directly in kind to customers but not if they 
were furnished indirectly by the process of 
reimbursement or allowance. Such a read- 
ing would, as we have already said, be 
unrealistic in our view. It seems to us the 
realistic view is that Congress meant the 
defense to be available to meet the prima- 
facie case made, i.e., the discrimination in 
furnishing services or facilities. 


[Legislative History] 


Both Exquisite and the Commission refer 
to the legislative history of the statute. 
We find there some material which is 
interesting and helpful, but we are unable 
to discern any dispositive matter. Numer- 
ous bills were introduced on the general 
subject, but the principal bills were identi- 
cal ones introduced in the House and Sen- 
ate, H. R. 8442 on June 11, 1935, and S, 3154 
on June 26, 1935. Neither contained equiva- 
lents of Subsections (b) or (e); both con- 
tained substantially Subsection (d). The 
bill as reported to the Senate (S. Rep. 1502) 
on calendar day February 3, 1936, contained 
no changes pertinent to the present con- 
troversy. On April 30th the Senate passed 
the bill, as reported to it, after amending 
it on the floor. One amendment adopted 
on the floor of the Senate, offered by Sen- 
ators Borah and Van Nuys, made it unlaw- 
ful for any person to be a party to a sale 
“which discriminates to his knowledge against 
competitors of the purchaser, in that any 
discount, rebate, allowance, or advertising 
service charge is granted to the purchaser” 
over and above such granted to said com- 
petitors. (Emphasis ours.) Senator Borah 
told the Senate: “The matters which we 
propose to prohibit that [sic] of allowing 
discount or rebate or allowance for adver- 
tising service charge to one purchaser with- 
out making it available to each and every 
other purchaser.” This amendment would 
appear to be redundant to Subsection (d), 
already in the bill, but several Senators 
said the final statute would really be written 
in conference. And in fact this amendatory 
provision was omitted by the conference. 
The incident of this amendment, like many 
other phases of the debate, is indicative of 
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the mood of the Senate and the broad sweep 
of its purposes and consideration, 


The other amendment adopted on the 
floor of the Senate, offered by Senator 
Moore, was to add a subsection identical 
to present Subsection (b). Thus, as the 
bill passed the Senate on April 30, 1936, 
it included (1) our present Subsection (d), 
making it unlawful to pay anything to a 
customer as compensation “for any services 
or facilities furnished by or through such 
customer” unless offered to all competing 
customers; (2) a separate subsection mak- 
ing unlawful any discrimination in discounts, 
rebates, allowances, or advertising service 
charges; and (3) the meet-competition de- 
fense applied to “the furnishing of serv- 
ices or facilities to any purchaser”, The bill 
then contained no Subsection (e) or any 
equivalent thereof. Thus there can be no 
doubt whatsoever that, so far as the Senate 
was concerned, the proviso in Subsection (b) 
applied to discriminations in compensation 
or allowances made to customers for serv- 
ices or facilities furnished by them, as now 
provided in Subsection (d); there was noth- 
ing else in the bill for this language to 
apply to. The bill thus passed went to the 
House. 


In the meantime, on March 31, 1936, the 
House bill (H. R. 8442) had been reported 
(H. R. Rep. 2287). As thus reported, it 
contained Subsection (d), Subsection (e), 
and a subsection which contained a meet- 
competition defense in respect to price 
discrimination only, saying nothing about serv- 
ices or facilities. On June 2nd the House 
ordered its bill printed, with the Senate 
bill substituted as its text. Thus the bill 
as it passed the Senate became H. R. 8442 
on the calendar of the House. The House 
committee proposed its own bill as an amend- 
ment. Then the committee offered amendments 
to this amendment. One such amendment thus 
offered and adopted on the floor was to change 
the subsection dealing with the burden of 
proof and the meet-competition defense to 
read as Subsection (b) now reads. The sole 
explanation made to the House in respect 
to it was this one sentence: “It simply 
allows a seller to meet not only competition 
in price of other competitors but also com- 
petition in services and facilities furnished.” 
Thus, so far as the House is concerned, it 
clearly appears that the Members under- 
stood the defense permitted by the subsection 
they were enacting applied to competition 
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in “services and facilities furnished”; no 
limiting words as to manner of furnishing 
and no differences drawn on that score. As 
Senators had foretold, the final statute was 
written in conference and was enacted as 
we now have it. Since the subsection now 
(b) was the same in both Senate and House 
bills, nothing happened to it in conference. 

Misfits in words or phrases are not infre- 
quently encountered when bills have been 
amended in the midst of debate on the floor 
of one or the other of the Houses of Con- 
gress. This statute was amended on the 
floors of both Houses. It is not surprising 
that the final product is not perfectly meshed, 
as it might have been had it come undis- 
turbed from the drafting board of a skilled 
draftsman. 

We find nothing in the legislative history 
to indicate that the Congress had in mind 
a rigid limitation of its use of the word 
“to” in this Subsection (b) or that it here 
intended to deal with anything less than the 
furnishing of services or facilities with no 
critical selection of process by which a dis- 
crimination in furnishing services or facili- 
ties may be accomplished. 


[Sham Transactions] 

The Commission argues to us that Sub- 
section (d) was aimed at sham transactions. 
If so, the statute contains no hint of such 
limitation. The statute outlaws discrimina- 
tion in payments of anything of value as 
compensation for services furnished by the 
customer, whether the payments are open 
and notorious or secret and camouflaged. 
Despite its argument, we doubt that the 
Commission would go so far as to hold 
guiltless one who openly and notoriously 
paid compensation to some customers but 
not to all competing concerns. 


[Sunplicity Case] 

The examiner was of the view that “It 
is now well settled that the good faith 
meeting of competition defense set forth in 
Section 2(b) is not applicable to Section 2(d).” 
He cited F. T. C. v. Simplicity Pattern Co. 
[1959 TrapE Cases { 69,361], 360 U. S. 55 
(1959). The Commission was of the same 
view, but agrees in its brief here that no 
court has yet passed directly on this ques- 
tion. We do not find in the Simplicity 


Pattern case the holding or the reasoning 
which the Commission deems dispositive in 
principle in the case at bar. The Court was 
there concerned with a violation of Subsec- 
tion (e), and the questions were whether 
absence of competition precluded a violation 
of that section; and whether lack of com- 
petitive injury likewise precluded violation. 
The case did not concern the problem we 
have here. It dealt with neither Subsec- 
tion (d) nor the meet-competition defense. 
Apparently the Commission told the Su- 
preme Court in its brief that this question 
was not in that case. 
kPrior Rulings] 

The Commission first reached its view 
of the meaning of this statute in 1956 in 
Henry Rosenfeld, Inc.° and reaffirmed it 
in 1957 in J. H. Filbert, Inc.,’ and again in 
Admiral Corporation. Its decision in the case 
at bar was in October, 1960, and the Com- 
mission followed the same view in July, 
1961, in Shulton, Inc.° We find ourselves in 
agreement with Commissioner Tait, who dis- 
sented in the present case, and with Com- 
missioners Kern and Elman, who dissented 
in Shulton, Inc., and with the United States 
District Court for the Southern District of 
Florida in Delmar Construction Co. v. West- 
inghouse Electric Corp., decided February 
24, 1961.” 

We have discussed at such great length 
the problem posed in this case because of 
the great weight we attach to the view of 
the Commission in respect to the meaning 
of the statute it is charged with enforcing.™ 
We would not lightly reject that view. We 
reject it now only because upon the most 
careful consideration we are of firm con- 
viction that view is untenable. 


The case will be remanded to the Com- 
mission to afford our petitioner an oppor- 
tunity to present, if it be so advised, a 
defense under Section 2(b) of the statute 
to the charges contained in Count 1 of 
the complaint, by showing that its furnish- 
ing of services or facilities to some pur- 
chaser or purchasers was in good faith to 
meet the services or facilities furnished by 
a competitor. In all other respects the 
findings and conclusions of the Commission 
are affirmed. 


So ordered. 


O52 Eid. C1030. 

754 F. T. C. 359. 

855 F. T. C. 2078 (1959). 

°3 TRADE REG. REP. { 15,323. 
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: In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil Action No. 36519. Filed March 27, 1961. 


Clayton Act 


Private Suits—Violation of Judgment as Cause of Action —The violation of a judg- 
ment in a government antitrust action does not give rise to an independent cause of action 
under Section 4 of the Clayton Act. The term “antitrust laws”, as there used, does not 
include such a judgment. The definition of “antitrust laws” in Section 1 embraces only 
the laws named, and even without this definition, the term could not be construed so as 


to include a judicial decree, 


See Private Enforcement and Procedure, Vol. 2, J 9276.80. 
For the plaintiff: Francis B. Douglass, Cleveland, Ohio, and Donald P, McHugh, 


Washington, D. C. 


For the defendant: Arthur L. Dougan, Cleveland, Ohio, and Charles A. Horsky, 


Covington & Burling, Washington, D. C., 


Memorandum on Defendant’s Motions (1) 
To Dismiss the Complaint in Part, (2) 
To Strike Certain Portions 
Thereof, and (3) for A 
More Definite Statement 


KALBFLEISCH, Judge [Jn full text]: This 
is an action for treble damages for violation 
of the Sherman Act, under 15 U. S. C. A; 
15, alleging that plaintiff has been injured 
by reason of defendant’s violation of Sections 
1 and 2 thereof (15 U. S.C. A., 1,2). Plain- 
tiff charges that it has been injured not 
only by violations of the Act itself but 
also by reason of defendant’s violation of 
certain provisions of a consent decree en- 
tered in this Court in 1948 terminating an 
antitrust suit instituted by the Government 
(United States v. A. B. Dick Company eit al. 
[1948-1949 Trape Cases {[ 62,233], Civil No. 
24188). 


Plaintiff alleges that actions for criminal 
and civil contempt for violation of the afore- 
said decree were commenced by the United 
States in this Court on March 28, 1960, and 
that an order was entered on September 13, 
1960 [1960 TrapE Cases { 69,811], disposing 
of the civil contempt proceeding. Subse- 
quent to the filing of the instant case, the 
records of this Court show that A. B. 
Dick Company, upon entry of a plea of nolo 
contendere to the criminal contempt charges, 
was ordered to pay a fine. 


[Motion to Dismiss] 


1. Defendant has filed a motion to dismiss 
‘that part of the complaint which charges 
injury to plaintiff because of defendant's 
alleged violations of certain provisions of 
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the 1948 consent decree on the ground that 
such allegations fail to state a claim upon 
which relief can be granted. Under Rule 
12(b) (6), Federal Rules of Civil Procedure, 
such a defense may properly be raised by 
motion. 


15 U. S. C. A., 15, pursuant to which 
this complaint was filed, provides as follows: 


“Suits by persons injured; amount of recovery 


Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover  three- 
fold the damages by him sustained, and 
the cost of suit, including a reasonable 
attorney’s fee.” 


[“Antitrust Laws] 


Defendant asserts that the term “anti- 
trust laws,” as used in the above section and 
as defined in 15 U. S. C. A., 12, does not 
include a judgment or decree entered in 
connection with an antitrust case filed by 
the Government. Plaintiff, on the other 
hand, asserts that “the violation of the 
earlier decree of this court in itself gives 
rise to an independent cause of action under 
Section 4 of the Clayton Act.” (15 U.S. C.A,, 


15.) (Plaintiff's Brief, p. 7.) Plaintiff con- 
- cedes that “as far as he has been able-to 


ascertain, this contention raises issues which 
have never before been decided by any 
appellate court.” (Plaintiff’s Brief, p. 5.) 
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In Nashville Milk Co. v. Carnation Co. 
[1958 Trape Cases J 68,915], 355 U. S. 373 
(1958), the Supreme Court held that the 
Robinson-Patman Act was not included 
among the “antitrust laws” defined in Sec- 
tion 1 of the Clayton Act (15 U. S. C. A., 
12) and that “the definition contained in 
Section 1 of the Clayton Act is exclusive.” 
Id. 376. 

The definition of “antitrust laws” in 15 
U.S. C. A., 12, clearly embraces only the 
statutes described therein. Even without 
such a definition the term “antitrust laws” 
could not be construed as pertaining to a 
judgment or decree entered by a court in 
connection with an antitrust case filed by 
the Government. Such decrees do not 
necessarily reflect the prohibitions of the 
antitrust laws but may, by their terms, seek 
to dissipate the effects of the past conduct 
of the parties and, to this end, frequently 
enjoin performance of acts: lawful in them- 
selves. To permit a private party to recover 
damages for violation of any provision of 
such a decree is so obviously beyond the 
scope of the term “antitrust laws,” as used 
in the statute, as to require no further 
discussion. 

Defendant’s motion to dismiss that part 
of the complaint based on alleged violations 
of the 1948 consent decree in United States 
uv. A. B. Dick Company will be sustained. 


[Paragraphs Relating to Decree] 

2. Defendant moves that paragraphs 11 
through 23 of the complaint be stricken on 
the ground that they contain allegations 
with respect to the alleged violation of the 
1948 decree which are immaterial to the 
other causes of action and are prejudicial 


to the defendant. Plaintiff asserts that these 
paragraphs are pertinent as background to 
the charges of antitrust violation and, even 
if immaterial, should, not be stricken unless 
clearly prejudicial to the defendant. 


In view of the Court’s dismissal of that 
part’ of the complaint based on alleged 
violations of the 1948 decree, the para- 
graphs relating to such cause of action are 
immaterial and would be prejudicial to the 
defendant were they permitted to remain 
in the complaint. Accordingly, paragraphs 
11 through 23, which relate to the 1948 de- 
cree, will be ordered stricken as being 
clearly immaterial to the alleged violations 
of Sections 1 and 2 of the Sherman Act. 


[More Defmite Statement] 


3. Defendant moves that plaintiff. be re- 
quired to make a more definite statement of 
the claims alleged in the complaint “by 
stating with particularity the exact dates 
upon which defendant is alleged to have 
done the acts referred to in paragraphs 
26(a), 26(b), 26(d), 26(e), 26(g), and 
26(h).” Defendant states that the precise 
dates of the alleged acts and transactions 
set forth in paragraph 26 are necessary to 
enable it, in its answer, adequately to plead 
the statute of limitations. 


Paragraph 26 is an elaboration of the 
charges set forth in paragraph 24, which 
are alleged to have begun sometime in 1951, 
continuing “up to and including December 
18, 1956.” This allegation as to time would 
appear to be sufficient to enable defendant 
to frame a responsive pleading. Accord- 
ingly, this branch of defendant’s motion 
will be overruled. 


[{] 70,159] Elmer C. Adams, Sr., and Adams Dairy Co., Elmer C. Adams, Jr., and 
Adams Dairy, Inc. v. Federal Trade Commission. 


Federal Trade Commission v, Elmer C, Adams, Sr., and Adams Dairy Co., Elmer C. 


Adams, Jr., and Adams Dairy, Inc. 


In the United States Court of Appeals for the Eighth Circuit. Nos, 16,745 and 16,747, 


respectively. Dated November 24, 1961. 


Appeals from the United States District Court for the Western District of Missouri. 


Federal Trade Commission Act 


FTC Procedure—Subpoenas—Enforcement in Federal District Court—Sufficiency of 
Complaint.—A federal district court does not have the jurisdiction to adjudicate the 
sufhciency of an FTC complaint for the purpose of determining whether it forms a basis 
for the issuance of subpoenas. This function is within the exclusive jurisdiction of the 
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FTC and, upon review of any order which may issue, within the exclusive jurisdiction 
of the Courts of Appeals, Not only is there no statutory support for such district court 
authority, but the concept is contrary to the principle that parties must exhaust their 
administrative remedies before they can properly enlist the aid of the courts, 


See FTC Enforcement and Procedure, Vol. 3, J 9633. 


FTC Procedure—Subpoenas—Enforcement in Federal District Court—Rules.—Sub- 
poenas issued under the authority of the FTC will be enforced if the inquiry is within 
the authority of the agency, the demand is not too indefinite, and the information sought 
is reasonably relevant. If the demand is too indefinite or the data sought is not reasonably 
relevant, the agency action is regarded as being unreasonable and arbitrary, and the courts 
will deny enforcement. Initially, the agency exercises its discretion in determining what 
information it will require, but when the jurisdiction of the court is invoked in an enforce- 
ment proceeding, it must be judicially determined whether the agency abused its discre- 
tion, Also, the courts may impose reasonable conditions and restrictions with respect to 
the production of the material designated in the subpoenas. 


See FTC Enforcement and Procedure, Vol. 3, J 9633. 


FTC Procedure—Subpoenas—Reasonableness—Relevancy and Period of Time Cov- 
ered.—In an FTC proceeding charging dairies and grocery chains with conspiring to 
fix prices, coercing competitors to maintain prices, and engaging in price wars and price 
discriminations, FTC subpoenas calling for the production of various business records and 
documents should have been enforced to the extent that they were reasonable in view 
of the charges in the complaint. Although certain demands should be limited as to the 
period of time covered, the subpoenas were enforced where the material sought was rele- 
vant to the FTC proceeding. Broadness alone was not a sufficient ground upon which 
to refuse enforcement where the material sought was relevant. Also, the FTC was 
entitled to an order requiring the enforcement of subpoenas calling for the appearance of 
individuals as witnesses and for the production of documents which had been produced 
before a Congressional investigating committee but which could not be obtained from 


the committee. 
See FTC Enforcement and Procedure, Vol. 3, J 9633. 


For the appellants-appellees: John J. Hasburgh; John J. Hasburgh, Hillix, Hall, 
Hasburgh, Brown and Hofthaus, and James C. Wilson on brief; all are of Kansas City, Mo. 


For the appellee-appellant: Alvin L. Berman, Attorney, Federal Trade Commission; 
James MclI. Henderson, General Counsel, Alan B. Hobbes, Assistant General Counsel, and 
Charles D. Gerlinger, Attorney, on brief; all are of Washington, D. C. 


Modifying and enforcing subpoenas in Dkts. 7596, 7597, 7598. 
Before SANBoRN, MatrHes and Rince, Circuit Judges. 


U.S. C. A. §§ 41 et seg., 52 Stat. 111), the 
Federal Trade Commission, on September 


[Cross Appeals] 


MarrHes, Circuit Judge [Jn full text]: 
These are cross appeals from an order of 
the United States District Court for the 
Western District of Missouri entered in 
connection with proceedings pending be- 
fore the Federal Trade Commission. 


[FTC Complaints] 


Pursuant to the provisions of the Federal 
Trade Commission Act (38 Stat. 717, 15 


24, 1959, issued complaints as follows: In 
Commission Docket No, 7596 against Adams 
Dairy Company, Adams Dairy, Inc. and The 
Kroger Company; in Commission Docket No. 
7597 against Adams Dairy Company, Adams 
Dairy, Inc. and Safeway Stores, Inc.; and 
in Commission Docket No. 7598 against 
Adams Dairy Company, Adams Dairy, Inc. 
and The Great Atlantic and Pacific Tea 
Company, Inc.* The complaints are similar, 


1The complaints allege: Adams Dairy Com- 
pany is a Missouri corporation with its princi- 
pal office and place of business in Blue Springs, 
Missouri; Adams Dairy, Inc., is a Missouri 
corporation with its principal office and place 
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of business in St. Louis, Missouri; The Kroger 
Company, Safeway Stores, Inc. and The Great 
Atlantic and Pacific Tea Company are in the 
operation of retail grocery stores located in 
different states. The record also discloses that 
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each alleging that Adams and one of the 
grocery corporations, Kroger, Safeway or 
A & P, have maintained and effectuated a 
conspiracy, combination, agreement and 
understanding in the sale and distribution 
of dairy products in restraint of trade, in 
violation of §5 of the Act.? The practices, 
acts and conduct of the respondents relied 
upon in part in furtherance of the con- 
spiracy are alleged in more detail and will 
be elaborated on in considering Commis- 
sion’s appeal in No. 16,747. 


[FTC Subpoenas] 


On February 18, 1960, the hearing ex- 
aminer assigned to conduct the hearing is- 
sued six administrative subpoenas ad testi- 
ficandum and duces tecum. Three were issued 
to Adams, Sr. and ADC and three were 
issued to Adams, Jr. and ADI. While the 
subpoenas are similar as to documentary 
material called for, there are differences, 
and during consideration of the appeal in 
No. 16,747, additional reference will be 
made of such differences as far as may be 
necessary to resolution of the questions 
presented therein. Motions to quash the 
subpoenas were filed by Adams, Sr., Adams, 
Jr. and Adams, and were overruled by the 
hearing examiner and the Commission 
denied an appeal from his ruling. On Sep- 
tember 12, 1960, at Kansas City, Missouri, 
the examiner was advised that Adams, Sr. 
and Adams, Jr. would not comply with 
the subpoenas. On September 12, 1960, the 
Commission applied to the United States 
District Court for an order to compel at- 
tendance of witnesses and production of 
documents at times and places to be fixed 
by the hearing examiner.2 An order to 
show cause was issued by the district court 


Elmer C. Adams, Sr. is president of Adams 
Dairy Company and Elmer C. Adams, Jr. is 
secretary of Adams Dairy, Ine. For conven- 
ience and brevity Adams Dairy Company and 
Adams Dairy, Inc. will collectively be referred 
to as Adams, and singularly as ADC and ADI; 
Elmer C. Adams, Sr. as Adams, Sr., Elmer C. 
Adams, Jr. as Adams, Jr.; The Kroger Com- 
pany as Kroger, Safeway Stores, Ine. as Safe 
way, The Great Atlantic and Pacific Tea 
Company as A & P. and the Federal Trade 
Commission as Commission. 

2 Section 5 of the Act, 15 U. S. C. A. § 45, 
provides: 

““(a) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices 
in commerce, are declared unlawful. 

“The Commission is empowered and directed 
to prevent * * * corporations [exceptions 
here not material] from using unfair methods 
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and thereafter respondents in said proceed- 
ing (Adams, Sr. and Adams, Jr. and Adams) 
filed returns alleging, inter alia, that the 
subpoenas were invalid because they were 
not issued pursuant to a lawful complaint. 


Following submission of the administra- 
tive subpoena enforcement proceedings to 
the district court, the hearing examiner 
scheduled a hearing for February 6, 1961, 
in Kansas City, Missouri, The Commis- 
sion’s counsel advised appellants in No. 
16,745 that, among others, employees of 
Safeway, apparently officials of that com- 
pany, would be questioned regarding opera- 
tions of Safeway and the relationship which 
such officials have had with Adams, An 
unsuccessful attempt was made to secure 
cancellation of the hearing and thereupon 
Adams filed a motion in the United States 
District Court for the Western District of 
Missouri to stay the proceeding scheduled 
for February 6, 1961. The basis for this 
motion was that the Commission was seek- 
ing the same information from Safeway 
employees that it sought to obtain from 
Adams, Sr., Adams, Jr. and Adams by the 
subpoenas under attack, before the district 
court had determined whether the sub- 
poenas should be enforced. The court is- 
sued an order to show cause and an order 
staying the hearing until the further order 
of the court. On March 27, 1961, the dis- 
trict court issued its order granting in part 
and denying in part the petition of the 
Commission for enforcement of the sub- 
poenas and denying the motion to stay 
further proceedings. These appeals are 
from this order. The hearing examiner on 
March 31, 1961, scheduled another hear- 
ing for April 17, 1961, in Kansas City, Mis- 
souri. Appellants in No. 16,745 were 


of competition in commerce and unfair or de 
ceptive acts or practices in commerce.’’ 

3 Section 9 of the Act, 15 U. S.C. A. § 49, in 
pertinent part is as follows: 

“* * * And in case of disobedience to a 
subpoena the commission may invoke the aid 
of any court of the United States in requiring 
the attendance and testimony of witnesses and 
the production of documentary evidence. 

“Any of the district courts of the United 
States within the jurisdiction of which such 
inquiry is carried on may, in case of contumacy 
or refusal to obey a subpoena issued to any cor- 
poration or other person, issue an order requir- 
ing such corporation or other person to appear 
before the commission, or to produce documen- 
tary evidence if so ordered, or to give evidence 
touching the matter in question; and any fail- 
ure to obey such order of the court may be 
punished by such court as contempt thereof.’”’ 
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advised that the subject matter of the hear- 
ing scheduled for that date was the same as 
that stated for the hearing previously set 
for February 6, 1961. Again Adams re- 
quested that the hearing be continued and 
when the request was denied, motions were 
filed in this court on April 14, 1961, for 
an order to stay further proceedings by the 
Commission, Upon consideration of the 
motions, we directed that the Commission 
show cause on or before April 24, 1961, why 
the hearing scheduled for April 17, 1961, 
would not have the operation and effect of 
depriving Adams of their rights on appeal 
as well as also circumventing the benefits 
and rights accruing to them under the parts 
of the order from which the Commission 
had appealed issued in the district court 
on March 27, 1961. We also directed that 
the hearing scheduled for April 17, 1961, 
be stayed until the disposition of the matter 
on the show cause order. After a hearing 
on April 24, 1961, this court, on May 16, 
1961, entered an order denying the motion 
of Adams to stay or postpone the Commis- 
sion’s taking of evidence and testimony 
from Safeway and vacating the temporary 
stay or postponement theretofore granted. 


Appeal in No. 16,745 
[Review of Complaint] 


Is the district court vested with jurisdic- 
tion to consider and adjudicate the suffi- 
ciency of the original complaints filed by 
the Commission in the proceedings pending 
before that agency? That is the sole ques- 
tion presented for determination in this 
appeal. Appellants concede that the Com- 
mission was authorized under §5 of the 
Act to institute and prosecute proceedings 
for the purpose of determining whether 
there has been a restraint of trade as pro- 
scribed by §1 of the Sherman Act. But 
they contend that the district court is au- 
thorized to test the sufficiency of the com- 
plaint for the purpose of determining whether 
it forms a basis for the issuance of sub- 
poenas. The Commission’s position is that 
this is a function within the exclusive juris- 
diction of the Commission and, upon review, 
within the exclusive jurisdiction of this court. 


The district court sustained the Commis- 
sion, stating in its order of March 27, 1961: 
4The court went further and held that even 
if appellants were correct in their contention 


that the court possessed jurisdiction to pass on 
the question, it was of the opinion that the 
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“The Petitioner [Commission] insists that 
this court is without jurisdiction to deter- 
mine the question of the sufficiency of the 
Complaint, that this right is vested solely 
in the Court of Appeals. With this conten- 
tion I am in accord. I do not believe this 
court has jurisdiction to determine that 
question.” 4 


[Exhaustion of Remedies| 


Section 5(b) of the Act, 15 U. S.C. A. 
§ 45(b), authorizes the Commission to issue 
complaints, conduct proceedings, hold hear- 
ings, resolve issues, and to enter appropriate 
orders, Section 5(c), 15 U. S. C. A. § 45(c), 
provides for a review of the proceedings 
before the Commission by the appropriate 
United States Court of Appeals, and § 5(d), 
15 U. S. C._A. §45(d), provides: “The 
jurisdiction of the court of appeals of the 
United States to affirm, enforce, modify, or 
set aside orders of the Commission shall be 
exclusive.” The Act does not expressly, or 
by implication, confer upon district courts 
authority to interfere with proceedings prop- 
erly and lawfully instituted. Not only is 
there no statutory support for the conten- 
tion advanced by appellants, but such a con- 
cept is contrary to the deep-rooted principle 
that- parties must exhaust their administra- 
tive remedies before they can properly and 
successfully enlist the aid of courts. Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 
58 S. Ct. 459, 82 L. Ed. 638; Newport News 
Shipbuilding & Drydock Co: v. Schauffler, 303 
S354 58S. 5 Ct. 466; 82-1 ad» 6462" ck. 
Federal Power Commission v. Metropolitan 
Edison Co., 304 U. S. 375, 58 S. Ct. 963, 82 
L. Ed. 1408; Rochester Telephone Corp. v. 
United States, 307 U. S. 125, 129, 130, 59 
S. Ct. 754, 83 L. Ed. 1147; United States v. 
Illinois Central R. R. Co., 244 U. S. 82, 37 
S. Ct. 584, 61 L. Ed. 1007. See also note in 
51 Harvard Law Review, p. 1251, Primary 
Jurisdiction—Effect of Administrative Rem- 
edies on the Jurisdiction of Courts. In 
Myers v. Bethlehem Shipbuilding Corp., supra, 
a leading case on the subject of exhaustion 
of administrative remedies, the Supreme 
Court, speaking through Mr. Justice Brandeis, 
stated, 303 U. S. at pp. 51-52: 


“Obviously, the rule requiring exhaus- 
tion of the administrative remedy cannot 
be circumvented by asserting that the 


complaint is adequate upon which to base the 
issuance of a subpoena and to conduct the ex- 
amination incident to the investigation of the 
complaints against the various parties. 
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charge on which the complaint rests is 
groundless and that the mere holding of 
the prescribed administrative hearing would 
result in irreparable damage. Lawsuits 
also often prove to have been groundless; 
but no way has been discovered of re- 
lieving a defendant from the necessity of 
a trial to establish the fact.” 


In Chamber of Commerce v. Federal Trade 
Commission, 8 Cir., 280 F. 45, we considered 
the question, and stated at p. 48: 


“Tt is our judgment that neither the 
District Court nor this court has power 
under the act to interfere with the investi- 
gation and inquiry of the Commission, 
involving the taking of testimony and 
the finding of facts essential to the mak- 
ing of such an order as shall ultimately be 
passed upon by the Circuit Court of 
Appeals for enforcement, affirmance, modifi- 
cation, or setting aside.” 


In Chamber of Commerce, supra, and in 
Crown-Zellerbach Corporation v. Federal 
Trade Commission [1946-1947 Trappe CASES 
{ 57,487], 9 Cir., 156 F. 2d 927, unsuccessful 
attempts were made in the district court to 
enjoin agency action. While appellants are 
not directly challenging the power of the 
Commission to proceed with the investiga- 
tion initiated by it, their attempt to curb 
any power of the Commission through an 
assault on the complaint because of vague- 
ness and indefiniteness, is an effort to ac- 
complish by indirection what they cannot 
do by direct action. Miles Laboratories v. 
Federal Trade Commission, D. C. Cir., [1944- 
1945 Trapve Cases § 57,206], 140 F. 2d 683, 
cert. den. 322 U. S. 752. Perkins v. Endicott 
Johnson Corp., 2 Cir., 128 F, 2d 208, aff'd 317 
U. S. 501, pertinently enunciates the prin- 
ciple in this language, 128 F, 2d at pp. 
218-219: 


“Had the defendants in the case at bar 
sought an injunction against the adminis- 
trative proceeding, they would have failed 
in their effort. Cf. Federal Power Com- 
mission uv. Metropolitan Edison Co. [304 
U. S. 375 (1938)]; Myers v. Bethlehem 
Corp. [303 U. S. 41 (1938)]; Newport 
News Co. v. Schauffler [303 U. S. 54 
(1938).] Yet if the trial court’s position 
in the instant case were tenable, the same 
result could be accomplished by indirec- 
tion; a respondent in an administrative 
hearing could refuse to respond to a sub- 
poena and, in a suit in court to compel 
enforcement of the subpoena, the court 
could do what it is forbidden to do under 
Blar v. United States [250 U. S, 273 
(1919)]. The doctrine of the Bethlehem, 
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Schauffler and Edison cases would become 
frivolous and lack real substance; it would 
relate merely to one procedural device util- 
ized by a respondent wishing to have the 
courts interfere with what the Supreme 
Court said, in those cases, was the ‘exclu- 
sive initial power’ of the administrative 
officials to investigate and determine their 
own jurisdiction. If defendants were to 
win here, they would have discovered a 
way of ‘running around the end’ when 
blocked at the center. We do not take so 
lightly those recent and as yet undis- 
turbed Supreme Court decisions.” 


’ After this case has run the gamut of ad- 
ministrative proceedings and if an order is 
entered adversely affecting appellants, they 
may, if they so desire, secure judicial review 
of any action taken by the Commission. 
United States v. Morton Salt Co. [1950-1951 
TraDE Cases § 62,561], 338 U. S. 632, 643, 
but until the administrative proceedings 
have been exhausted and terminated, they 
cannot permissibly invoke the aid of a court 
for the purpose of securing judicial deter- 
mination of the question here presented. 


The district court properly determined it 
lacked jurisdiction to test the sufficiency of 
the complaint, and its order in that respect 
is affirmed. 


Appeal in No. 16,747 
[FTC Act] 


Commission’s appeal is from the court’s 
order denying enforcement of part or all of 
a number of specifications of the subpoenas 
duces tecum, and from the court’s failure to 
enforce other provisions of the subpoenas. 
The parties to whom the subpoenas were 
directed (Adams, Sr. and ADC, Adams, Jr. 
and ADI) did not appeal from that portion 
of the order directing enforcement as to the 
whole or portions of certain specifications. 
Thus, the appeal brings into focus the pro- 
priety of the court’s action in denying 
enforcement. Before proceeding to considera- 
tion of the specifications, enforcement of 
which was denied, we examine the legal 
standards or guides which are to be applied 
in resolving the enforcement issue. 


Section 9 of the Federal Trade Commis- 
sion Act, Title 15 U.S. C. A. § 49, empowers 
the Commission to examine documentary 
evidence of any corporation being investi- 
gated or proceeded against, and to “require 
by subpoena the attendance and testimony 
of witnesses and the production of all such 
documentary evidence relating to any matter 
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under investigation.” (Italics supplied), This 
statutory authority was judicially determined 
to be similar to discovery proceedings af- 
forded by the Federal Rules of Civil Pro- 
cedure by the Supreme Court of the United 
States in Oklahoma Press Publishing Co. v. 
Walling, 327 U. S. 186, where the court 
stated, at p. 216: 


“The result therefore sustains the Ad- 
ministrator’s position that his investiga- 
tive function, in searching out violations 
with a view to securing enforcement of 
the Act, is essentially the same as the 
grand jury’s, or the court’s in issuing 
other pretrial orders for the discovery of 
evidence, and is governed by the same 
limitations. These are that he shall not 
act arbitrarily or in excess of his statu- 
tory authority, but this does not mean 
that his inquiry must be ‘limited . . . by 
forecasts of the probable result of the in- 
vestigation’. . .’” 


[Limitations on Authority] 


The investigatory authority of an admin- 
istrative agency is not without limitations. 
There is general unanimity among the courts 
that a subpoena meets the requirements for 
enforcement if the inquiry is (1) within the 
authority of the agency; (2) the demand is 
not too indefinite, and (3) the information 
sought is reasonably relevant. United States 
uv. Morton Salt Co. [1950-1951 TrapE CASES 
7 62,561], 338 U. S. 632, 652, 653; Oklahoma 
Press Publishing Co. v. Walling, supra, 327 
U. S. 186, 208; Endicott Johnson Corp. v. 
Perkins, 317 U. S. 501, 509; Civil Aeronautics 
Board v. Hermann, 353 U. S. 322; United 
States v. Woerth, 130 F. Supp. 930, 942, aff’d 
sub nom. Woerth v. United States, 8 Cir., 
231 F. 2d 822; Chapman v. Maren Elwood 
College, 9 Cir., 225 F. 2d 230; McMann v. 
Securities and Exchange Commission, 2 Cir., 
87 F. 2d 377, cert. den. McMann v. Engel, 
301 U. S. 684; Hunt Foods and Industries, 
Inc, v. Federal Trade Commission [1960 
Trape Cases { 69,877], 9 Cir., 286 F. 2d 
803, 811, cert. den. 365 U. S. 877; McGarry 
et al. v. Securities and Exchange C ommission, 
10 Cir., 147 F. 2d 389, 392; Walling v. Ameri- 
can Rolbal Corporation, 2 Cir., 135 F. 2d 1003, 
1005; Federal Communications Commission v. 


Cohn, S. D.N. Y., 154 F. Supp. 899. 


If it is made to appear that the demand 
is too indefinite or that the data sought is 
not reasonably relevant, the agency action 
is generally regarded as being unreasonable 
and arbitrary, and the courts will deny 
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enforcement. As stated in the Cohn case, 
supra, “Of course the subpoena power must 
at all times be confined to ‘the rudimentary 
principles of justice’, and the courts will 
plainly refuse to enforce an administrative 
subpoena which is not within the bounds of 
reasonableness.” 154 F. Supp. 908. “The 
process is lawful if it confines its require- 
ments within the limits which reason im- 
poses in the circumstances of the particular 
case.” McGarry et al. v. Securities and Ex- 
change Commission, supra, 147 F.2d at p. 392. 


Initially the administrative agency must 
exercise its discretion in determining what 
information it will require in making the 
investigation, but when the jurisdiction of 
the court is invoked in an enforcement pro- 
ceeding, it must be judicially determined 
whether the agency abused its discretion; 
in other words, the court must determine 
whether the subpoena power has been con- 
fined to the rudimentary principles of justice. 
Federal Communications Commission v, Cohn, 
supra; McGarry et al. v. Securities and Ex- 
change Commission, supra; cf. Walling v. 
American Rolbal Corporation, supra. 


[FTC Charges] 


While there is a suggestion by appellees 
that the specifications fail to properly specify 
the documents sought, their principal claim 
is that the subpoenas called for irrelevant 
material and that “they are unduly broad 
and burdensome and unreasonable in scope.” 
In determining whether the Commission is 
entitled to enforcement in light of the stand- 
ards or tests to be applied, we must lay 
the specifications alongside the complaints. 
In summary, the complaints charge Adams 
and the respective grocery companies (Kroger, 
Safeway and A & P) with maintaining a 
conspiracy in restraint of interstate trade in 
Missouri, Kansas, Illinois and Kentucky. 
Each complaint alleges, inter alia, that in 
furtherance of the conspiracy, the named 
respondents had pursued the policy and 
practice of fixing prices and coercing com- 
petitors into maintaining prices and price 
differentials; that the grocery companies 
had engaged in territorial price wars and 
price discriminations and had given prefer- 
ential treatment to Adams; that Adams 
iad subsidized the practices and policies of 
the grocery companies in certain areas by 
various methods, which are enumerated in 
detail. 
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Since the parties are thoroughly familiar 
with the specifications and the precise data 
called for, we conclude that a summary 
thereof will suffice for purpose of this 
Opinion: 

Inasmuch as the district court’s order 
dealt with the specifications in the sub- 
poenas directed to Adams, Jr. and ADI, our 
summarization will be of the same sub- 
poenas with appropriate references to sub- 
poenas directed to Adams, Sr. and ADC. 


[Market Records] 
1. Books, records, etc., showing: 
(a) types of products manufactured, proc- 
essed, distributed, or sold from date of 
incorporation to September 24, 1959;° 


(b) geographical areas in which each 

type of product in (a) was distributed and 
sold. 
The district court enforced this provision 
but limited the time period, stating “the 
period subsequent to 1954 should be ade- 
quate.”®° The Commission contends the 
data sought by this specification is necessary 
to determine the nature and scope of 
Adams’ business and is relevant to the alle- 
gation that the companies are engaged in 
interstate commerce. The period between 
October 1, 1954, and September 24, 1959, 
should prove entirely adequate to establish 
the nature and scope of Adams’ business 
and that they are engaged in interstate 
commerce, concerning which there should 
not be much dispute. 


[Stockholder Reports} 


2. Copies of annual reports to stock- 
holders and profit and loss statements from 
date of incorporation [from January 1, 
1940, for ADC] to September 24, 1959, 


The district court refused to enforce this 
provision, stating that it was too broad in 
scope. However, since a conspiracy to fix 
prices is alleged to have existed “for many 
years past” the material sought is relevant 
as it may disclose business relations with 
other companies and profit trends. As 
pointed out in Federal Communications Com- 
mission v. Cohn, supra, broadness alone is 
not sufficient justification to refuse enforce- 
ment of a subpoena so long as the material 


5It appears that ADC was incorporated in 
1940 and Commission states it has reason to be- 
lieve the ADI was incorporated in 1947. This 
is not disputed by ADI. 
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sought is relevant. It is readily apparent 
that many of the specifications of the sub- 
poenas are broad in scope. However, when 
a conspiracy is alleged the search might 
take a broad sweep in order that informa- 
tion revealing the nature of the relationship 
between the alleged co-conspirators can be 
obtained. 
[Licenses] 

3. Any documents or writings relating to 
securing or maintaining licenses and permits 
required by law from January 1, 1950, to 


September 24, 1959. 


The district court refused enforcement of 
this provision, stating that it was unreason- 
able, arbitrary and too broad in scope. The 
record reveals that subsequent to the filing 
of the complaint Adams filed motions for a 
bill of particulars and raised an issue re- 
garding the use of independent distributors 
in the sale of their products. The method 
of distributing dairy products, that is, 
whether by independent contractors or 
agents and employees of Adams, is, in our 
opinion, relevant to the issue of Adams’ 
responsibility for the acts and conduct of 
these distributors of dairy products. The 
documents called for in this specification 
should be limited, however, to the period 
from October 1, 1954, to September 24, 1959. 


[Incorporation Records] 


4. Any writings pertaining to the estab- 
lishment, initial operation, or incorporation 
of ADI [ADC] prepared by ADI [ADC], 
officers, representatives or agents; from date 
of incorporation [from January 1, 1940, for 
ADC] to September 24, 1959. 


The district court denied enforcement of 
this provision for the same reason relied 
upon in denying enforcement of Specifica- 
tion 3. Commission asserts that the con- 
spiracy charged was initiated at or about 
the time of incorporation of Adams. The 
record discloses that in 1941 there was cor- 
respondence between Safeway and a bank 
in Kansas City relating to a contemplated 
loan to be made by the bank to “Mr. 
Adams”. In view of this circumstance and 
the assertion by Commission that the con- 
spiracy has existed for many years, the 
documents called for are reasonably rele- 
vant. Enforcement of this specification 
should be granted. 


$In a number of the specifications the Com- 
mission fixed the cut-off date for data sought as 
October 1, 1954, or approximately five years 
prior to the date the complaints were filed. 
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[Relations with Grocers] 

5. Any writings prepared by ADI [ADC], 
employees, etc., pertaining to the company’s 
relations, dealings or business with: Kroger, 
Safeway, A & P, from date of incorporation 
{from January 1, 1940, for ADC] to Sep- 
tember 24, 1959. 


The district court stated “If it [specification 
5] were confined to the correspondence be- 
tween the respondent and The Kroger 
Company, Safeway Stores, Inc. and The 
Great Atlantic and Pacific Tea Company, 
Inc. [it] would be a perfectly valid request.” 
The remainder of the specification was in 
the court’s opinion “entirely too broad.” 
Recognizing that direct proof of a con- 
spiracy generally is not available and that a 
conspiracy ordinarily is established by de- 
veloping circumstances from various sources 
of information, we conclude that this speci- 
fication should not be limited to corres- 
pondence by Adams. If in fact a conspiracy 
was formed, evidence thereof is more likely 
to appear from other documents called for. 
Enforcement should be ordered: 


[Customer Relations] 

6. Any writings of any kind prepared by 
ADI [ADC], employees, etc., pertaining to 
the company’s relations, dealings, or busi- 
ness with dairy product customers other 
than the three companies named in Speci- 
fication 5, from October 1, 1954, to Sep- 
tember 24, 1959. 


The trial court directed enforcement of this 
specification “with the execption of memo- 
randum made by officers, employees, repre- 
sentatives or agents of respondents.” The 
relevancy of the excluded memoranda is 
equally apparent. Thé specification should 
be enforced in toto. 

Specification 7 was enforced by the dis- 
trict court and is not the subject of this 
appeal. 

[Sales Records] 

8. Books, records, etc., showing for the 
period October 1, 1954, to September 24, 
1959: 

(a) annual net sales of dairy products 
in gallons or pounds and dollars; 

(b) monthly net sales in dollars and by 
quantities of each container size for each 
type of product sold directly or indirectly 
to Kroger, Safeway and A & P; 

(c) locations where items in (b) were 
delivered and by whom. 
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While the court apparently approved 
Specification 8(a), it failed to specifically 
direct enforcement thereof. As to 8(b) and 
(c) the court entertained doubts as to “how 
the respondents could be required to com- 
ply * * *,” stating that the records called 
for “would require a boxcar to contain 
them.” In our view, the information called 
for in 8(b) and (c), while undoubtedly 
voluminous, may be revealing as to the 
effect of the alleged price wars, price dis- 
criminations and other practices charged in 
the complaints. The court did not find that 
this data was irrelevant to the conspiracy 
charged. Enforcement should be granted. 

Specification 9 was enforced and is not 
before us. 


[Payments by Grocers] 


10. Books, records, etc., as will disclose 
payments, loans, advances, gifts or any- 
thing of value to ADI [ADC], officers, 
employees, etc., by Kroger, Safeway and 
A & P from date of incorporation [from 
January 1, 1940, for ADC] to September 
24, 1959, in connection with production, 
processing, purchase, distribution or sale of 
products or with the establishment, opera- 
tion, or incorporation of ADI [ADC or 
ADJ]. 

The district.court refused to enforce this 
as being too broad in time and in scope. © 
Evidence of payments made by the grocery 
stores, or any of them, to either ADC or 
ADI in connection with the establishment, 
operation or incorporation of either of the 
latter companies, could constitute proof of 
the effectuating of the alleged conspiracy 
and this portion of the specification should 
be enforced from the date of incorporation 
of each of the dairy companies. However, 
to require ADC and ADI to furnish the 
data which would disclose payments by the 
grocery companies for dairy products pur- 
chased for 20 years in one case (ADC) 
and 13 years in the other (ADI) would sub- 
ject both companies to a burden wholly out 
of proportion to the end sought. Enforce- 
ment as to this portion of Specification 10 
should be granted from the period of Octo- 
ber 1, 1954, to September 24, 1959. 


Specifications 11 and 12 of the ADI sub- 
poena were enforced by the district court. 
Specification 11 of the ADI subpoena is 
identical with that number in the ADC sub- 
poena. However, Specifications 12, 13 and 
14 of the ADC subpoena do not appear in 
the ADI subpoena and apparently were not 
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considered by the district court, at least 
the order reflects no action taken thereon. 
Specification 12 calls for: 


[Milk Purchases] 


12. [ADC] Books, records, etc., showing 
annual purchases of fluid milk in dollars 
and quantity from Pure Milk Producers 
Association of Kansas City, Missouri, from 
October 1, 1954, to September 24, 1959. 


Specification 13 requests the same docu- 


ments with respect to milk purchased from . 


the Milk Producers Marketing Company, 
Kansas City, Kansas. Inasmuch as the 
complaint alleges that ADC made sales to 
the named grocery corporations below cost, 
the data reflecting the cost to that company 
would be relevant. 


[Carton Purchases] 


14. [ADC] Books, records, etc., showing 
the total number and dollar value of milk 
cartons purchased annually and suppliers 
thereof furnished to Milk Producers Mar- 
keting Company by ADC from October 1, 
1954, to September 24, 1959. 


The information sought by this specifica- 
tion is similar to that requested by Specifi- 
cations 12 and 13 and is relevant for the 
same reason. Enforcement of these three 
specifications should be granted. 


The remaining specifications are identical 
for ADC and ADI. 


[Distributors], 


13. [15 ADC] Books, records, etc., dis- 
closing names of all distributors of ADI 
[ADC] products from date of incorporation 
to September 24, 1959, and showing follow- 
ing information for each distributor: 


(a) last mailing address; 


(b) date when started handling ADI 
[ADC] products; 


(c) date when stopped handling these 
products; 


(d) reason distributors stopped handling 
these products; 


(e) all cities and towns in distributor’s 
original route; 


(f) changes and dates changes in routes 
were made; 


(g) names and addresses of all local cus- 
tomers of distributors. 
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The district court refused to enforce this 
specification, claiming it was too broad in 
time, was unreasonable and irrelevant. We 
agree with the district court to the extent 
that the subpoena is too broad in time. The 
Commission’s position is that the documents 
sought are relevant to the determination of 
whether the distributors were independent 
contractors; for the purpose of determining 
the distributors which operated in a par- 
ticular area and for the purpose of obtain- 
ing information relating to specific price 
wars, price discriminations and sales below 
cost. The relationship between the dis- 
tributors and Adams is the subject of other 
specifications. The Commission has limited 
other specifications concerning price wars, 
price discriminations and sales below cost 
to the period subsequent to October 1, 1954, 
(e. g. see Specification 8), and we see no 
reason why this request should not be so 
limited. The period prior to October 1, 
1954, is not reasonably relevant to these 
allegations, particularly in view of the fact 
that the Commission itself has concentrated 
on activities subsequent to this time, En- 
forcement should be ordered for the period 
from October 1, 1954, to September 24, 1959. 


[Payments to Distributors] 


14. [16 ADC] Books, records, etc., show- 
ing payments, rebates, discounts, loans, 
guarantees, advances, gifts or anything of 
value made by ADI [ADC], its officers, 
employees, representatives or agents to any 


distributor from date of incorporation to 
September 24, 1959. 


The district court again refused enforce- 
ment because the specification was too broad 
in time. For the reasons stated in regard 
to Specification 13 [ADC 15], the data 
called for should be limited to the period 
from October 1, 1954, to September 24, 
1959. Enforcement accordingly ordered. 


The district court enforced Specification 
15 [ADC 17] stating: “If this information 
is available without an audit of the Com- 
pany’s books, it should be made available. 
If it requires an audit * * * I think the 
books should be made available to peti- 
tioner so that it may do the work.” The 
Commission does not object to the condi- 
tion imposed, and we find it reasonable, 
therefore, the specification should be en- 
forced in the manner specified by the dis- 
trict court. 
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In addition to the disposition made by 
the trial court of the specifications, it ruled 
that appellees should not be required to 
produce any documents or records, photo- 
stats of which are now in possession of 
the Commission, or available to it, as a 
result of any hearing which has heretofore 
been held with respect to the identical 
matter under consideration. From the rec- 
ord and briefs we are advised that the Sub- 
committee of Antitrust and Monopoly of 
the Senate Judiciary Committee has con- 
ducted an investigation of the dairy industry, 
and Adams produced documentary evidence 
before that Committee. The district court 
was of the opinion that such evidence is 
available to Commission and therefore ap- 
pellees should not be required to produce 
the same documents in hearings which may 
be conducted by the Commission. In its 
brief, Commission states it has obtained “a 
few documents” from the Subcommittee but 
that because of limitations imposed by the 
Subcommittee it did not receive a large 
portion of the documents which was made 
available to that Committee. The Commis- 
sion’s brief also states that appellees have 
been assured by the Commission that if 


they would identify and authenticate those 
documents which Commission has actually 
received, appellees would not be required 
to include such documents in their return; 
that it does not desire a duplication of 
material already in its possession. It appears 
to us that the offer of the Commission is 
reasonable and the court may properly in- 
clude in its order such conditions or re- 
Strictions that may be necessary to assure 
compliance with the offer of Commission.’ 


[Individual Testimony] 

Finally, the court failed to order enforce- 
ment of the ad testificandum provisions of 
the subpoenas directed to Adams, Sr. and 
Adams, Jr. The Commission is unques- 
tionably entitled to have these individuals 
appear as witnesses and the court should 
so order. 

The order appealed from in No. 16,747 
is reversed and the cause is remanded with 
instructions to the district court to direct 
by appropriate order enforcement of all of 
the subpoenas issued in the proceeding in- 
stituted by the Commission, in accordance 
with the determinations herein made. 
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In the United States District Court for the Northern District of Texas, Dallas Divi- 
sion. Civil Action No. 8871. Dated November 24, 1961. 


Case No. 1621 in the Antitrust Division of the Department of Justice. 


Clayton Act 

Acquisitions—Substantial Competitor—Inter-Company Competition—Aerospace In- 
dustry.—An acquisition in the aerospace industry did not result in eliminating a substantial 
competitor in any of the alleged lines of commerce. There was insubstantial competi- 
tion between the two companies. The acquired company concentrated on the manufacture 
of complete aircraft and the acquiring company emphasized the production of airframe 
sub-assemblies and military electronic equipment. The only product which both companies 
manufactured was an electronic device, which accounted for only .1% of the combined 
sales of the companies in 1960, and could be used only on pre-1960 radar equipment. 
Although both companies engaged in the manufacture of airframe sub-assemblies, the 
acquired company’s production had always been small and the acquiring company’s pro- 
duction had abruptly declined; the sale of such sub-assemblies accounted for only 
7.9% of the combined sales of the companies in 1960. During the three years 1958-1960, 
the two companies bid against each other as to only 1.08% of the acquiring company’s 
bids and 4.54% of the acquired company’s bids. The areas of success of both companies 
were not competitive. 

See Acquisitions, Vol. 1, 4325.36. 

Acquisitions—Government Procedures—Ability to Compete—Effects of Divestiture.— 
In holding that an acquisition in the areospace industry did not result in a substantial 


7In enforcement proceedings, the court is tions Commission v. Cohn, 154 F. Supp. 899, 


authorized to impose reasonable conditions and 
restrictions with respect to the production of 
data, documents, etc., designated in the sub- 
poenas, See and compare Federal Communica- 
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913; Walling v. American Rolbal Corporation, 2 
Cir., 1385 F. 2d 1003, 1005; Goldberg v. Truck 
Drivers, 6 Cir. — F. 2d —. 
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lessening of competition, the following factors, among others, were considered (1) the 
nature of government procedures and rules in selecting contractors, (2) the vulnerability 
of the acquiring company to the purchase of the acquired company by a third party, since 
the acquiring company shared the same plant with and under sublease from the acquired 
company, (3) the unrewarding attempts by both firms to diversify and expand their sales 
to other areas, (4) the inability of either company, alone, to effectively compete for prime 
missile contracts because of a lack of financial strength, plant facilities, or depth of 
personnel, and (5) the harmful effects which divestiture would have on the finances and 
operations of the new firm. 
‘See Acquisitions, Vol. 1, | 4325. 


Acquisitions—Reduction in the Number of Competitors—Aerospace Industry.—An 
acquisition in the aerospace industry did not result in an undue reduction in the number 
of competing enterprises in any of the alleged lines of commerce. Neither company was 
actually or potentially a substantial factor in competition in any of the lines of commerce. 
There was an abundance of competition for government prime and subcontracts for air- 
craft and missiles and in other fields. In fact, excessive competition would impose a burden 
on the government. The number of competing firms in the alleged lines of commerce 
within the industry ranged from 21 to 41 firms and the elimination of the acquired firm 
would have no substantial competitive effect. 


See Acquisitions, Vol. 1, J 4325.18. 


Acquisitions—Substantial Factor in Competition—Market Shares—Aerospace In- 
dustry.—An acquisition in the aerospace industry did not eliminate competition from a 
company which was a substantial factor in any of the alleged lines of commerce where, treating 
the whole industry as a line of commerce, the acquired company’s market share was 0.93% 
and the acquiring company’s share was 0.35%. As to any of the possible lines of commerce 
within this industry, the individual or combined market shares of the companies was also 
insubstantial (for example, the combined market shares in some of the lines of commerce 
alleged were 2.08%, 3.0%, 0.39% and 1.28%). Also, the new combined firm would rank 
2lst among defense contractors, 21st among contractors for complete aircraft, and 23rd 
among research and development contractors. 


See Acquisitions, Vol. 1, J 4325.51. 


Acquisitions—Vertical Effects—Aerospace Industry.—An acquisition in the aerospace 
industry had no vertical effects. Except for insignificant sales of accommodation, the 
acquired and acquiring companies did not sell to each other or subcontract to each other. 
Accordingly, there would be no reduction of the market for any supplier’s product. 


See Acquisitions, Vol. 1, J 4325.96. 


Acquisitions—Competitive Effects—Substantiality—The horizontal effect of an acqui- 
sition in the aerospace industry was insubstantial where competitive sales of the two 
companies were insignificant, their combined share of relevant markets was small, and 
the combined companies would be confronted with strong and vigorous competition. Also, 
he Cee eee of the companies would have no adverse effect on price or quality of 
product. 


See Acquisitions, Vol. 1, J 4310.88. 


Acquisitions—Relevant Market—Aerospace Industry.—In an action challenging an 
acquisition in the aerospace industry, the government failed to prove that any of several 
alleged lines of commerce was an appropriate line of commerce within the meaning of 
Sec. 7 of the Clayton Act. The alleged lines of commerce were competition for prime 
contracts or subcontracts for the manufacture of products used in the aerospace field, 
prime contracts for producing spacecraft and boosters, subcontracts for producing sub- 
assemblies and component systems of spacecraft and boosters, prime contracts for pro- 
ducing missiles, subcontracts for producing sub-assemblies and component systems of 
missiles, prime contracts for producing military aircraft, and subcontracts for producing 
sub-assemblies and component systems of military aircraft—all of which products were 
for use by the Federal Government. For example, the aerospace field included such a 
broad range of heterogenous products and research activities that the “aerospace industry” 
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was not an identifiable business activity which could be bound in terms of companies 
in the field, services performed or products manufactured. Similarly, spacecraft and 
boosters and missiles were in such a fluid state, much of which was undeveloped, that they 
were not readily susceptible to definition as lines of commerce. Virtually no products in 
each of these alleged lines of commerce were interchangeable. 


See Acquisitions, Vol. 1, J 4315.45, 


Acquisitions—Relevant Market—Section of the Country—Government Contracting— 
Aerospace Industry.—The market for the fields of competition of two companies in the 
aerospace industry was a national one since the sales of both firms had been to the federal! 
government or its contractors scattered throughout the country. The southwest part of 


the country, where both firms were located, had no significance as a market area. 


See Acquisitions, Vol. 1, J 4315.51. 


For the plaintiff: Robert F. Kennedy, Attorney General, Lee Loevinger, Asst. At- 
torney General, Nicolaus Burns, Jr., Dept. of Justice, Lewis Bernstein, Dept. of Justice, 
Washington, D. C.; Barefoot Sanders, U. S. Attorney, Dallas, Texas. 


For the defendants: George Slover, Jr., of Johnson, Bromberg, Leeds & Riggs, 
Dallas, Texas; Lawrence E. Walsh of Davis, Polk, Wardwell, Sunderland & Kiendi, 


New York, N. Y. 
Findings of Fact and Conclusions of Law 


_Estes, District Judge [In full text]: 
Following trial of the above entitled cause, 
the Court hereby makes the following Find- 
ings of Fact and Conclusions of Law: 


1. Until August 16, 1961 defendants Ling- 
Temco Electronics, Inc. and Chance Vought 
Corporation were both Delaware corpora- 
tions. On that date defendant Ling-Temco 
Electronics, Inc. acquired all of the assets 
of Chance Vought Corporation. As con- 
sideration for the acquisition it delivered its 
convertible debentures. These, in turn, were 
delivered by Chance Vought to a trustee for 
distribution to Chance Vought stockholders 
in exchange for their Chance Vought stock. 
Chance Vought Corporation was dissolved 
and the name of Ling-Temco Electronics, 
Inc. was changed to Ling-Temco-Vought, 
Inc. 

2. Ling-Temco was formed in 1960 by the 
combination of two groups of companies 
with completely different product lines. 


3. J. J. Ling brought together a group 
of companies specializing in different prod- 
ucts related to sound or energy amplifica- 
tion and transmission. Its principal products 
were electronic testing equipment, loudspeaker 
systems and other acoustical equipment both 
for commercial and home use, and high- 
powered transmission systems and other 
communications systems and equipment. This 
group of companies was never in competi- 
tion with Chance Vought or with com- 
panies in the Temco group. The details as 
to the acquisition of these companies are 
set forth in Appendix 1. 


Trade Regulation Reports 


4. Robert McCulloch at the close of World 
War II was superintendent of the Dallas 
plant of North American Aviation, Inc.; 
its record of wartime production was second 
only to Grumman, and first as to com- 
panies producing bombers as well as fighter 
aircraft; at the end of the war, this plant 
was shut down; Mr. McCulloch resigned 
and organized Temco. The new company 
hired the best 500 of the 20,000 employees 
who had been laid off, and leased the plant 
from the Government. Its production effi- 
ciency was high. Its design capacity, how- 
ever, was virtually non-existent because 
North American’s design engineers had 
been concentrated at its Englewood, Cali- 
fornia plant. Accordingly, Temco developed 
as a company with recognized capability in 
the overhaul and modification of aircraft 
which had been built by others, and also 
in the fabrication of sub-assemblies of air- 
frames which had been designed by others. 
Its growth in the aerospace field was based 
entirely upon its own competitive efforts 
rather than the acquisition of other com- 
panies. Its only subsidiary, Fenske, Fedrich 
& Miller, Inc., operated in an unrelated 
field. 


5. Chance Vought was one of the oldest 
aircraft manufacturers in the country, highly 
successful in the design and production of 
Navy fighter planes. It had capability in 
design as well as production. In 1949, it 
moved from Connecticut to Dallas, Texas. 
There it took over from Temco the lease 
of the former North American plant but 
subleased one-fourth of the space back to 
Temco. Thereafter both companies operated 
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independently though side by side. Its sub- 
sidiaries, all in unrelated fields, are described 
in Appendix 2. 

6. Chance Vought has continued as a 
substantial producer of fighter aircraft. Its 
Crusader is the principal Navy fighter. In 
addition, it has entered the field of missiles 
and drones. The first operational attack 
missile for the Navy, the Regulus, was pro- 
duced by Chance Vought. It now produces 
for the National Aeronautics and Space Ad- 
ministration a small space exploratory mis- 
sile known as Scout. It has supervised and 
installed instrumentation in ground and sea 
range systems which track and direct the 


operations of missiles. In the field of elec- 
tronics it designs, manufactures, installs 
and maintains automatic control systems for 
industrial use. It has designed and con- 
structed for other contractors electro hy- 
draulic servo actuators through which the 
guidance system controls various parts of 
the missile and it has developed minor elec- 
tronic products. Its principal subsidiary 
designed and constructed mobile homes and 
travel trailers. 

7. The relative importance of its various 
products are shown by the following anal- 
ysis of its 1960 product sales. 


‘ 


CHANCE VOUGHT CORPORATION 
1960 PRODUCT SALES 


Dollars % of 
Sales 000’s Total 
Omitted Sales 
Complete Aircraft 


Crusader Fighters ........ 120,380 56.3 
Crusader Modification .... 7,820 3.7 


Crusader Kits and Equip- 


MEN) = ro ee 3 ES 6,956 3.2 
TOtal tar. ert he vine 135,156 63.2 
Mobile Homes .............. 45,084 21.1 


Industrial Electronics 


Industrial Automation 
Equipment +)... 435 .40- 8,710 4.1 


Missiles and Drones 
SCOULL Merete coat 4,575 2.1 


KD2U-1 (Drone version of 


RO LUIUS)E Soke aes an cle ans 1,374 0.6 
Research and Studies...... 540 0.3 
rr Otalates<ortt, det: Ae ee Bis 8,112 3.8 


Range Systems 


Drone Services ........... 2,648 1.2 
Ship Instrumentation ..... 1,577 0.8 
Range Operations ........ 708 0.3 
SEUCICS fy moccasin cousin cl grote ate: 48 
Total SPGer oie ae ete ~ 4,981 23 
q 70,160 


Description 


Construction of F8U-1P and F8U-2 airplanes and 
design and construction of higher powered 

F8U-2N all-weather airplanes. 

Modernization of early F8U-1, F8U-1P, and 
F8U-2 airplanes by installation of improvement 
changes and repair of damages. 


Kits of parts for field incorporation of changes. 


Design and construction and marketing of trav- 
el trailers, mobile homes, and prefabricated 
housing. 


Design, manufacture, installation, and mainte- 
nance of panels, alarms, and systems for the 
control of industrial processes, electric and 
gas utility operations. 


Design, construction, ground testing, and launch- 
ing of Scout rockets. 


Design, construction, and development of sur- 
face-to-surface, submarine launched, guided 
missiles and related equipment. 

Construction of supersonic target drones equipped 
with landing gear. 

Engineering studies concerned with special guid- 
ance systems for a nuclear powered missile, 


nuclear effects, automated equipment and re- 
liability. 


Provides supersonic, recoverable target opera- 
tions for Bomarc tests. 


Repair and modernization of electronics in three 
Pacific Missile Range Tracking vessels. 


Operation and maintenance of missile ranges at 
San Clemente, Pt. Mugu, California; Kauai, 
Hawaii; El Centro, California. 


Study of a fleet command information center. 
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CHANCE VOUGHT CORPORATION—Continued 
1960 PRODUCT SALES—Continued 


Dollars % of 
Sales 000’s Total 
Omitted Sales 
Airframe Sub-Assemblies 
hockheeqyP2V-C 26 .....-. 1,632 0.8 
Boeing—Dyna-Soar ....... 850 0.4 
North American Aircraft— 

LED Secs matacen ae sae are Ra 636 0.3 
Grumman—A2F .......... 32 
Miscellaneous roe abi <8" 368 0.2 

ERONICT At Re ee oe a 3,518 Ae 

Military Electronics 
Servo-Actuators ........... 2,865 1.3 
SOlSaBUOY. alidennk: sueace 338 0.2 
Antenna and Related Equip- 

MICNE Wrpwish tie oe ids es 0.1 
Research and Studies...... 35 
Video Correlators ......... 18 

FROLAL Depew. a sacars aes, ¢ 3,536 1.6 

Commercial Aircraft Equip- 
RHICHE PILES ate aarcoe secre 294 0.1 
Miscellaneous «2 32.24.22 60.. 5% 4,595 Qa 
MOCALOES Gah hetetee e 213,986 100.0 


8. Chance Vought’s volume of sales for 
complete aircraft has always been large 
both in dollars and percent of its total 


business. It has dropped, however, since 
1958 as follows: 

1958 $265,226,000 

1959 211,356,000 

1960 120,380,000 


9. A minor adjunct of its work as air- 
craft manufacturer has been the production 
of airframe sub-assemblies for government 
prime contractors. The volume of these 
sales have always been small. These were 


as follows: 
1958 $2,642,000 
1959 8,237,000 
1960 3,518,000 


Trade Regulation Reports 


Description 


Construction of aft sections for the Lockheed 
P2V airplane—Navy patrol. 


Design and study of Dyna-Soar front sections and 
supporting studies. 


Design and construction of miscellaneous wing 
panels and stabilizer sections. 


The design and fabrication of tools for the con- 
struction of the fuselage, aft section, and tails 
of the Navy A2F airplane. 


Construction of miscellaneous parts for a variety 
of prime contractors. 


Design and construction of electro-hydraulic sys- 
tem servo actuators for such programs as Min- 
uteman, Titan, Saturn, and Polaris. 


Development of an underwater detection system 
for defense against enemy submarines and 
ships. 


Specialized ECM, telemetry, and radar beacon an- 
tennas for various air and space vehicles. 


Miscellaneous studies and development work on 
equipment for installation in space vehicles. 


Design and construction of a device to increase 
the range of radar equipment. 


Manufacture of seats, trays and tables for the 
Convair ‘‘880’’ jet airliner. 


Miscellaneous orders for spare parts, special sup- 
port equipment and miscellaneous engineering 
studies and services. 


These sales included sub-assemblies for 
missiles as well as for manned aircraft. 


10. With respect to missiles and drones, 
Chance Vought started work on an un- 
manned aircraft following World War II. 
Its experience with fighter planes permitted 
it to develop what it called an unmanned 
fighter named Regulus I. Regulus I was 
a jet propelled aircraft with wings that 
had a construction very similar to the 
Cutlass fighter plane Chance Vought de- 
veloped for the Navy. Regulus I was a 
surface-to-surface missile and was subsonic, 
that is, designed to fly at less than the 
speed of sound, as was the case of manned 
fighter aircraft in those days. 


10(a). Chance Vought developed an adap- 
tation of Regulus I, called Regulus II, 
which was supersonic and could fly at 
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twice the speed of sound. It was designed 
for launching from submarines on the sur- 
face of the water and like Regulus I, Regu- 
lus II was propelled by a jet engine with 
a liquid fuel. 

10(b). Regulus II was never put in op- 
eration by the Government as a missile 
Polaris utilized a solid fuel rocket which 
was far safer and could be fired much 
more quickly than liquid fuel rockets from 
the submerged submarine. Thus, when the 
Polaris program was commenced by the 
Government, the production of Regulus JI 
was terminated by the Navy. Chance Vought’s 
sales of research and development services 
for Regulus II, which had been almost 
$50,000,000 in 1958, were only $1,623,000 in 
1960. Chance Vought decided to adapt its 
use as a drone and sales for the Regulus 


as a drone in 1960 amounted to $1,374,000. . 
10(c). The Scout rocket ptoduced for 


NASA is a relatively small three-stage. 
four-stage or five-stage booster capable af 
boosting in orbit scientific capsules. weigh- 
ing less than 200 pounds. It is a relatively 
inexpensive missile and sales in 1960 were 
about $5,000,000. 

11. Both Regulus II and the Scout 
utilized sophisticated navigation equipment 
and more particularly the technique of 
inertial guidance by which the navigation 
of the missile either for its return to the 
surface of the earth or for its position at 
point of discharge of its capsule is con- 
trolled by a geometric platform or plane 
which is so positioned in the missile that 
it is at all times inert and is not influenced 
by the rotation of the earth or the motion 
of the missile itself, thereby providing a 
stable reference point to receive and act 
upon electronic signals. 


12. Drones are relatively small inexpen- 
sive missiles which are used for surveillance 
or for targets. Chance Vought has adapted 
the Regulus missile for use as its drone 
KD2U-1. Its sales in 1960 amounted to 
$1,374,000. 


13. In terms of sales, its principal elec- 
tronic products were the electro hydraulic 
system servo actuators which were sold 
for inclusion in the Minuteman, Titan, Sat- 
urn and Polaris missiles. The other sales 
ef electronic products were in small amounts. 


14 .Its one electronic product which was 
also sold by Ling-Temco is the correlator. 
Thrs is a device which is attached to exist- 
ing radar screens for the purpose of mini- 
mizing unwanted signals and sharpening 
the image on the screen of the object being 


tracked by the radar. Its sales in 1960 
were only $18,000. 
15. Travel trailers, mobile homes and 


prefabricated housing are self-descriptive. 
Its industrial automation equipment con- 
sists of systems for the automatic regula- 
tion of industrial processes. 


[Ling-Temco’s Products] 


16. Ling-Temco’s principal products are 
electronic. In addition, a substantial part 
of its sales have been derived from the 
sale of airframe sub-assemblies and from 
modification, conversion and overhaul serv- 
ices. It obtained one contract for the 
development of a missile, the Corvus, which 
was concluded in March 1961 when the 
Government decided against its production. 


17. The relative importance of its various 
products is shown by the following anal- 
ysis of its 1960 product sales. 


LING-TEMCO ELECTRONICS, INC. 
1960 SALES BY PRODUCTS 


Dollar % of 
Sales 000’s Total 
Omitted Sales 
Military Electronics 
High power transmitters 
for radio and radar..... 39,597 23.9 
Iconorama Displays ....... 6,811 4.1 
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Description 


Radar Transmitters and Equipment— 
Super power (50,000 watts or over), radio com- 
munications, microwave communications and 
acquisition radar, transmitter design and manu- 
facture. These products are manufactured by 
Continental Electronics. 


Multi-channel plotting and display systems, the 


trade name of which is Iconorama. These dis- 
Plays are designed and manufactured by 
FF&M Electronics, Inc. 
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LING-TEMCO ELECTRONICS, INC.—Continued 
1960 SALES BY PRODUCTS—Continued 


Dollar % of 
Sales 000’s Total 


Omitted Sales Description 

Electronic Vibration Test bh Vibration testing equipment manufactured by 
CQ UIDINEN Fete ss epee eeers «soc 6,000 3.6 Ling Electronics and Calidyne for use in en- 

vironmental testing of military equipment. 
Loudspeakers ............. 1,651 1.0 Acoustical speakers designed and manufactured 
by University and Altec for use in military 

; equipment. 
Vacuum Tubes & Capacita- Manufactured by United Electronics for incorpo- 
ODS se oe Se eee 1,189 Awe ration in military electronic equipment. 

Video Correlators .......... 217 pak Radar echo enhancing device, manufactured by 


Temco Electronics for installation on military 
radar equipment. These devices employ cor- 
relation filtering to the video signal to separate 
desirable signals from undesirable interference. 


(O120G Roberane Se ererin er Ld 805 53) Includes the manufacture of radio perform- 
red — ance monitors, microwave transmitter-receiver, 
ol 29 8 UN eee acerca ar 56,270 33.9 ARN-32 marker beacon receivers and other 


electronic sub assemblies manufactured by 
Temco Electronics. 


Airframe Sub Assemblies 


B-52MATts Sectionc. 6 wonistesis 11,871 f(a Sales of aircraft structural assemblies for Boeing 
F-101 Aft Fuselage........ 4,957 3.0 B52 jet bomber, McDonnel F101 fighter, Lock- 
P2Vie- Outer. <WADES sooo. 00:5, 2,364 1.4 heed’s P2V neptune patrol aircraft and C130 
TAOWIOENVVATIES aycre ole crus oc act 1,431 2) Hercules transport aircraft; wings for the Ray- 
C-130 Aileron Tabs & Flaps 1,253 8 theon Hawk surface to air missile; and other 
Electra Assemblies ....... 1,071 7 similar items of smaller dollar magnitudes in- 
Othergst setae a cee haere hes 3,359 2.0 dividually. The Electra assemblies represent 

oo —_—— commercial subcontracting, rather than mili- 

OLA awe ht: s cuins ee nekke oe 26,306 15.9 tary as noted above. 


CORVMSH. cect Sie ee Ses 26,578 16.0 Corvus is a classified missile system which was 
under development for the U. S. Navy by 
Temco. (Program was phased out by the Navy 


in 1961) 
DOMES Foe se hs Se ee hte ee 0 0 No sales of drones were made in 1960. There 
—— —— was an overhead adjustment resulting in a 
GOroy ell ic i 8 peniae ee ye ieee ere 26,578 16.0 credit of $162,000 in 1960 relating to work done 


in prior years under the XKDT-1 Teal pro- 
gram, which amount is included in ‘‘Miscel- 
laneous’’ category. XKDT-1 Teal was a small 
drone prototype sold to the Navy in small 
quantities. The program was cancelled. 


Modification, Conversion & 


Overhaul 
Classified Project ......... 8,746 Be These sales are for overhaul, modification, or 
AR CHOTA TEVAIN st onites ne oF ake 7,295 4.4 equipment installation on multi-engined trans- 
C-121 Mod & Overhaul..... 4,263 2.6 port or bomber type aircraft operated by the 
C-118 Mod & Overhaul..... 926 6 military, much of a classified nature. 
USD-7 System Installation T5T Aas 
OLR CES Sree a a ees es 824 ae) 

POL Pet his ea tee wether so 22,811 13.8 


Non-Electronic Commercial 


Business ‘ , 
Air Conditioners .......... 10,412 6.3 Manufactured by Friedrich. 
Retrigeratorsiy.. Pais ios. 2. 6,975 4.2 Manufactured by Friedrich. 
Electrical Contracting .... 4,722 2.9 Ling Electric. 
fier ceeanin a Bere = et e33- 55 yaar Commercial washing machine produced by Temco 
Industrial Div. 
(Q)B AE ES gee Sn ee eee 246 Aal 
TOtAIS Mae Ae ice taney pete 22,410 13.5 
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LING-TEMCO ELECTRONICS, INC.—Continued 
1960 SALES BY PRODUCTS—Continued 


Dollar % of 
Sales 000’s Total 
Omitted Sales Description 


Industrial Electronics 
Loudspeakers & Parts.... 2,213 1,3 These products are used principally by the 
theater industry for in house and outdoor in- 
stallations. These speakers are manufactured 
both by University and Altec. 


Radio & TV Transmitters & Includes commercial broadcast stations that are 
Equipment’ 2lao.05-% «a 607 4 manufactured by Continental Electronics and 
Electron Corporation. 
TV Cameras & Studio Sys- Closed loop television systems manufactured by 
tems?) AIST PANS Baeeieaaies 380 2 Electron Corporation for use in industrial 
’ plants, schools etc. 

Electronic Vibration Test Electronic drivers and shakers sold to industrial 
Equipment 2)...02.5 ake 371 2 concerns for fatigue testing of industrial prod- 
oo ucts, These items are likewise manufactured 

Total “rSeEoe.. Heaee 3,571 2.1 by Ling Electronics and Calidyne. 


Consumer Electronics 
Loudspeakers, amplifiers, These products are manufactured by University 
microphones & parts..... 3, ish and Altec as components to original equipment 
manufacturers and distributors for household 
type of hi-fi, radio and public address appli- 


8 


cations. 
Replacement Components- 
Electronics 
Transformers: . .20.408ti0c2 1,067 6 Involves spare parts and specialized custom or- 
ders for industry and military replacements. 
Microphones, Parts & Misc. 915 6 
Vacuum Tubes & Capaci- 
tOTSe On oe ae as 379 2 
LOtal Beefeater eee 2,361 1.4 
Military Aircraft Equipment ‘This includes sales for jet engine parts, ammuni- 
Stemigntvans «cee PER ee 985 6 tion boxes, boundary layer ducts and other 
small items. 

Miscellaneous. g.csccssue scious ¢ 1,122 XG Royalties, facility rentals, engineering services 
on commercial aircraft components, billing ad- 
justments. 

Grand? Totaln io. aces can 165,853 100.0 


18. Its electronics products are ade- abruptly declined in the last three years. 
quately described in the above table. Its For these years, these sales were as follows: 
video correlator has the same purpose as 


that developed by Chance Vought and is EIS eee $71,539,000 
its only product sold in competition with 1 SL ee ees $53,713,000 
Chance Vought. 1960.24.) eae $26,306,000 
19. Ling-Temco was never a producer of 
complete aircraft. Under contract with the 21. For several years the sale of modifi- 


Goverumenteitedeveloped MUG traiee aie cation, conversion and overhaul services 
craft for the Navy but it was not ordered have salso been aD UABOTO RE yas heap tte 
total sales. This service includes the repair 
of damaged aircraft and their modification 
20. Ling-Temco has for many years pro- and adaptation to new purposes. It includes 
duced airframe subassemblies for Govern- the installation of electronic equipment as 
ment prime contractors. These have been to which the details are classified for secu- 
an important part of its sales but have rity purposes. 
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22. Ling-Temco was the Government 
contractor for the development of a small 
missile, the Corvus, which was designed to 
be launched from aircraft to seek out and 
destroy enemy radar installations through 
a homing device contained in it. After its 
successful development, the Government 
concluded not to order its production. 


23. Prior to 1960, Ling-Temco developed 
a target drone, XKDT. Its highest annual 
sales were $273,023, in 1958, and were con- 
cluded in 1959. It was never ordered into 
production. 


24. With the decline in airframe work, 
Ling-Temco has attempted to diversify its 
activities through the development and sale 
of commercial products such as air condi- 
tioners, refrigerators and commercial wash- 
ing machines. 

25. The relative importance of the prod- 
ucts of the combined companies and the 
extent of the competition between them is 
shown by the following table which com- 
bines their sales for the year 1960. 


COMPARISON OF 1960 SALES BY PRODUCTS 
(000’s OMITTED) 


Complete Aircraft 


Grisadermurphtersi: ot tees ae 
Crusader Modification ....... JES ANS 


Military Electronics 


High Power Transmitters for Radio & Radar 
Iconorama Displays .......... ee ae 
Electronic Vibration Test Equipment... 


Loudspeakers 


Vacuum Tubes & Capacitors ........... 
Wideos Correlatorsan eta ase o hn Se aeeaicb 
SCRVOMANCIUALONGE emctars re agurie 
Selhis- RUeres: HN Ree arr eee 
Antennas & Related Equipment ........ 


Research & Studies 
Others 


IWiGbileOILOmMeS maiseiit. caL.. 23. -BLb. ste cages 


Missiles & Drones 


Corvus 
Scout 


Regulus I & II ..... IO ET SEGRE 
KD2U-1 (Drone Version of Regulus)... 
eseancinaird StiCiesuass: oes ees 


Airframe Sub-assemblies 


Modification, Conversion & Overhaul ....... 


Non Electronic Commercial Business 


Air Conditioners 
Refrigerators 


Electrical. Contracting. .....-220----..-- 


Launderama 
Others 


Trade Regulation Reports 


% of 
Chance Ling- IL SENY. 
Vought Temco ILE Total 
ae 120,380 0 120,380 Sie2 
Se: 7,820 0 7,820 2.1 
- eo 6,956 0 6,956 1.8 
Rae 135,156 0 135,156 35.6 
0 39,597 39,597 10.6 
Bee 0) 6,811 6,811 1.8 
a. 0 6,000 6,000 1.6 
Se 0 1,651 1,651 4 
Aa eke 0 1,189 1,189 3 
rey 18 217 235 alt 
ee 2,865 0 2,865 8 
nee 338 0 338 Al 
Red sys 280 0 280 ail 
ese 35 0 35 
ree 0 805 805 Ui 
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COMPARISON OF 1960 SALES BY PRODUCTS 
(000’s OMITTED)—Continued 
% of 
Chance Ling- IANA 
Vought Temco GID Total 
Industrial Electronics ah z, 
Industrial Automation Equipment ........... 8,710 togoe® ; : 
Loudspeakers & Parts .......... ae aaeaty $e ea 0 ZAG 2;213 6 
Radio & TV Transmitters & Equipment...... 0 607 607 ee, 
TV Cameras w Studio systems.-......-. 0 380 380 at 
Electronic Vibration Test Equipment ........ 0 371 371 af 
TOtal vede: yn Se ee ee ees 8,710 3,571 12,281 3:2 
Range Systems 
Drone” Servite Eis) te: STAR Cees 2,648 0 2,648 / 
Ships instrumentation)... .. seb e eeeee 1,57Z 0 1577 A 
Ramges@perations: 0 cs ..ckeks meine: ins eee 708 0 708 2 
Studies i.) S- apis cere ee ee eee 48 0 48 is 
EROtal steve costae pon seas eae TE oh 4,981 0 4,981 i) 
Consumer Electronics 
Loudspeakers, Amplifiers, Microphones & Parts. . 0 3,439 3,439 29 
Replacement Components-Electronics 
‘Transformers, =... ..... ne eee sy 0 1,067 1,067 3) 
Microphones, Parts & Miscellaneous......... 0 915 915 LE 
Nacnumeubes: sci Capacitorsa ee ae ee 0 379 379 4) 
Total xaos i. OS, oD eee eee 0 2,361 2,361 6 
Military Aircraft Equipment Items............... 0 985 985 5 
Commercial Aircraft Equipment Items ........... 294 0 294 al 
Miscéllanecous: 2.2365. 54 2 ee ee nn eee 4,595 22 S717 1.5 
Grand -Rotals..), soo eee ae ee eee 213,986 165,853 379,839 100.0 


[Inter-Company Competition] 


26. Except for the video correlator no 
product was sold by the two companies in 
competition with each other. As to elec- 
tronics, except for the production of this 
minor item, the companies were engaged 
in mutually exclusive fields. The video cor- 
relator was not an important source of 
sales for either company. Its market is 
limited to pre-1960 radar equipment because 
radar manufacturers now include such a 
device of their own in new equipment as 
it is manufactured. 

27. Although prior to 1960 Ling-Temco 
developed a jet trainer for the Navy, this 
product was never in competition with any 
product of Chance Vought. It differed in 
function, and lacked the speed, maneuver- 
ability and complexity of the fighters pro- 
duced by Chance Vought. Ling-Temco 
lacked the capability to produce fighter air- 
craft or aircraft which would compete with 
that produced by Chance Vought. There is 
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no prospect that Ling-Temco would ever 
have become a competitor of Chance 
Vought in the field of manned aircraft, 


28. As to the modification, conversion 
and overhaul of aircraft, Ling-Temco has 
recognized capability; Chance Vought has 
not. Chance Vought’s contracts for modi- 
fication have been solely for the modifica- 
tion of aircraft of its own manufacture. It 
has never won such a contract in compe- 
tition; its contracts have been negotiated 
directly with the Government without op- 
portunity for competition by Ling-Temco or 
any other company. 


29. With respect to airframe sub-as- 
semblies, Chance Vought was capable of 
competing with Ling-Temco, particularly 
when the subcontract called for capability 
in aircraft design. Chance Vought sales 
in this area, however, have always been 
small. Ling-Temco’s sales, although sub- 
stantially greater than Chance Vought’s, 
have been abruptly declining. It is handi- 
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capped in bidding for sub-assemblies of ad- 
vanced aircraft because of its lack of 
strength in design. 


30. Competition, even to the extent it 
existed in 1960 would have lost significance 
in the future by the decline in volume of 
these subcontracts because the production 
of manned aircraft probably will be further 
cut back and an increasing number of 
aircraft producers seeking subcontracts 
would probably have reduced the sales of 
both companies. 


31. With respect to missiles and drones, 
both companies had been successful to a 
very limited degree and as to different types 
of missiles. At the time of combination 
neither had a backlog of orders for military 
missiles. Chance Vought, however, was 
still producing the Scout rocket for the 
non-military scientific purposes of the Na- 
tional Aeronautics and Space Administra- 
tion. This booster was designed and 
developed by the National Aeronautics and 
Space Administration. 


32. It is unlikely that Ling-Temco would 
have effectively competed with Chance 
Vought for contracts for missiles or drones. 
It concentrated its activity in a small, 
rocket-fueled, airborne, short-range missile 
—the Corvus—with a guidance system based 
on an electronic homing system. Chance 
Vought, on the other hand, in both its 
Regulus and Scout missiles, utilized sophis- 
ticated navigation equipment and an ex- 
tremely complex system to permit naviga- 
tion in space from one point on earth to 
another. Chance Vought has built up a 
professional staff, laboratory equipment and 
experience, with an investment of millions 
of dollars, to develop this capability. Ling- 
Temco had no such capability. 


33. To support the depth of engineering 
and technical personnel necessary to com- 
pete for contracts for missiles and ad- 
vanced aircraft, it is necessary to have 
some continuing source of income on which 
these persons are employed. They are too 
high salaried for many to be kept on the 
payroll just to formulate proposals. When 
the Government concluded the Corvus pro- 
gram without ordering it to full production, 
Ling-Temco was seriously set back in its 
effort to enter the missile field. Many of 
the engineers left Ling-Temco. 


34. Each company has developed a drone. 
Chance Vought’s adapted Regulus is more 
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sophisticated than the drone developed by 
Ling-Temco; it will return to the point of 
dispatch and may be reused without limita- 
tion. Ling-Temco’s was never ordered for 
production because its cost exceeded that 
specified by the Government for an ex- 
pendable drone. 


35. In the three years 1958-1960, the two 
companies bid against each other as to only 
1.08% of Ling-Temco’s bids and 4.54% of 
Chance Vought’s. Many other companies 
competed in each case. 


Summary of Extent of Bidding Competition 
Between LTE and CVC 


Numbers 

Total LTE Bids 1958-1960........ 3,431 
Total CVC Bids 1958-1960......... 851 
Total Competing Bids 1958-1960. . 37 
% of LTE Bids in Competition 

with (CVGraniowvst:. ashe Si. 1.08% 
% of CVC Bids in Competition 

With dol Bima neo comm aaa Cite, 5 4.54% 


Dollars 


Total $ Value LTE Bids 1958-1960 $1,507,594,094 
Total $ Value CVC Bids 1958-1960 1,251,557,017 
Total $ Value of Competing Bids 


195821960 dena. seek Be ae 65,614.308 
% of LTE Bids in Competition 

withy CY. Gyau8 ..2%. alibi: 4.35% 
% of CVC Bids in Competition 

WIth IG LEr ct ye saprsyearey bom oe 5.24% 


35(a). The foregoing view of the lack of 
inter-company competition between Chance 
Vought and Ling-Temco is not altered by 
unsuccessful bids which both companies at- 
tempted outside their respective fields of 
proficiency. Their lack of success confirms 
this view. 


[Aerospace Products] 


36. The aerospace field includes the re- 
search, development and production of 
manned and unmanned vehicles for move- 
ment above the earth’s surface and both 
within the layer of the earth’s atmosphere 
and beyond it. These vehicles include 
spacecraft, boosters, missiles, reconnais- 
sance and target drones, and manned air- 
craft, including military and space explora- 
tion purposes. The field also includes sea 
and ground installations necessary to the 
operation of these vehicles. 


37. The scientific knowledge in this field 
has advanced so rapidly that purchases by 
the Government follow a procedure unlike 
that used in the purchases of staple pro- 
ducts. With respect to aerospace activities, 
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the Government carries on continuing re- 
search, both by itself and by granting re- 
search contracts to industry, in various 
areas. From time to time the Government 
firms up requirements on its needs, based 
on what is feasible, and subsequently sends 
out to industry requirements for proposals. 
Meanwhile, industry carries on its own as- 
sessment of Government needs and develops 
its own skills and product designs so it can 
influence Government requirements and be 
ready for selective competitions. Fre- 
quently, it is necessary before full produc- 
tion can be ordered for the Government 
first to invite proposals for research to 
determine the feasibility of accomplishing 
a particular objective and the development 
of a prototype. Even after the Government 
makes an award to a contractor, there is 
no assurance that production will be or- 
dered. In some cases development prob- 
lems are encountered which make produc- 
tion infeasible. In some cases the expense 
is found to outweigh the usefulness of the 
proposed weapons. In others, scientific ad- 
vances are so rapid that one weapon is 
superseded by another by the time a proto- 
type is developed. 


38. If the prototype is successful and 
production in quantity is ordered, the con- 
tractor which successfully developed the 
prototype almost invariably becomes the 
producer under a further contract which is 
negotiated without competition. Occasion- 
ally, in order to give the Government a 
second source of supply, competitive pro- 
posals will be solicited for a so-called “sec- 
ond source”. 


39. A large amount of the work under 
most contracts for the development and 
production of these vehicles is subcon- 
tracted. It is the policy of the Government 
that major contractors subcontract por- 
tions of their work. In the case of the 
more advanced and the more complicated 
vehicles, the sub-contractors must be identi- 
fied so that in effect these bids are sub- 
mitted by teams of contractors acting jointly 
with one contractor acting as the manager 
or prime contractor. 


40. Except for commercial aircraft (as to 
which there was no competition between 
the two companies), the sole ultimate pur- 
chaser of all products is the United States 
Government. It does not face competition 
by other buyers. Price is of less importance 
in the Government’s choice of the seller 
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than is the case of staple products; the 
price to be paid for an undeveloped aero- 
space vehicle is, at the time of contract- 
ing, undeterminable. Congress appropriates 
funds adequate to purchase that which it 
believes necessary to the national defense. 
The Department of Defense formulates the 
terms, conditions and procedures by which 
its needs are to be supplied. Most of these 
products are supplied on a basis of cost 
plus a fixed fee, with the cost being subject 
to rigid Government control. In many cases 
the Government provides the facilities and 


‘ equipment used by the contractors. 


[Government Controls] 


40(a). Defense contractors are subjected 
to comprehensive Government controls and 
regulations which pervaded all phases of 
their operations. As the sole buyer, the 
Government is a monopoly. It determines 
the total amount of business to be made 
available to private enterprise, the appor- 
tionment of business among defense con- 
tractors, and the profits received by defense 
contractors. Private companies must limit 
themselves to the missions assigned by the 
Government. The agencies of the Executive 
Branch of Government, subject to the power 
of Congress over appropriations, determine 
what research will be done at Government 
expense, what will be spent in each area, 
and what weapons will be developed and 
which will be produced in quantity. 


40(b). Government procurement agencies 
decide whether the work will be performed 
in house by Government arsenals and labor- 
atories or contracted to private enterprise 
or to non-profit organizations. For example, 
the Navy developed the Sidewinder missile 
at the Naval Ordnance Test Station, Inn- 
yokern, California. The Navy placed the 
development of the Typhon missile with 
the applied Physics Laboratory, a non-profit 
organization. Other missiles developed in 
house by Government departments or agen- 
cies include Jupiter, Redstone, Pershing, 
Sergeant, Davy Crockett, and Zuni. 


40(c). Government procurement agencies 
determine if procurement is to be through 
advertised bidding or through negotia- 
tion with selected contractors or with a 
single contractor. On competitive procure- 
ments, invitations for bids are determined 
by the Government in its sole discretion. 
In addition, Defense Department procure- 
ment agencies have power to ear-mark any 
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individual procurement or part thereof for 
the exclusive benefit of small business con- 
cerns or for performance by labor surplus 
area contractors. The procuring agency may 
award a contract to other than the lowest 
responsible bidder, even when the procure- 
ment is by formal advertising. 


40(d). The Government also has power 
to control private firms under contract. It 
has the power to: 

(i) Determine which of contractor’s in- 
curred costs are allowable and reimbursable 
under cost-reimbursable contracts. 

(ii) Inspect all work, materials, and facili- 
ties at all times during performance of the 
contract. 

(iii) Require contractor to keep books, 
records, and documents pertaining to con- 
tract costs and to use Government-approved 
accounting procedures and practices. 

(iv) Require contractor to make his rec- 
ords available to the Comptroller General 
for inspection and audit at any time during 
the life of the contract and for a three- 
year period following final settlement. 

(v) Require approval of contractor’s 
“make-or-buy” programs, purchasing systems 
and proposed subcontracts. The Govern- 
ment can thereby determine what portion of 
the work will be performed by the prime 
contractor and what portion must be sub- 
contracted or purchased from others. The 
Government can also require that small 
business and labor surplus area concerns 
be given preference on subcontracts and 
purchases. 

(vi) Require the contractor to surrender 
valuable patents, designs, drawings, copy- 
rights, and proprietary data, and make them 
available for royalty-free use by the Gov- 
ernment itself or by its other contractors 
and subcontractors. 

(vii) Terminate contracts, in whole or in 
part, for the convenience of the Government, 
regardless of the effect thereof on the con- 
tractors, their suppliers, their employees, 
and their communities. 

(viii) Determine security clearances for 
all employees of the contractor or subcon- 
tractor working on defense projects. 


41. The most important factors in the 
selection of a contractor for the develop- 
ment of a new model aircraft, missile or 
other weapons system are the merits of the 
technical proposal, managerial competence, 
depth of engineering and scientific person- 
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nel, financial resources and proven ability 
on other projects. The Government will 
grant a contract to a company it believes 
most likely to produce an effective weapon 
even though its cost estimate may be higher 
than those of others. A bidder with un- 
proven capability cannot enter the field 
merely by submitting a proposal with a low 
cost estimate, Neither can a bidder succeed 
upon the basis of past capability alone. 


42. The procedure usually followed is 
for the Government to invite proposals from 
a number of companies having demonstrated 
capability related to the problems anticipated 
in connection with the development of the 
new weapon. These proposals usually in- 
clude: 

(a) Organization: The specific organiza- 
tions which would be assigned to perform 
the work; the names of key management, 
scientific and engineering personnel and the 
qualifications and experience of each. 

(b) Related Experience: Experience of the 
firm on similar or related projects and 
whether presently performing or negotiating 
for similar or related work with another 
military department or with Government 
contractors. 

(c) Managerial and Technical Plan: The 
division of management and technical re- 
sponsibility, the problems expected to be 
encountered, methods to solve them, and 
criteria and methods to keep costs at a 
minimum. 

(d) Subcontracting: The percentage of 
subcontracting contemplated and, if known, 
the identity of the subcontractors and the 
work to be performed by each. 


(e) Delivery: Indication of starting date 
by the number of days after receipt of 
award and a time schedule for accomplish- 
ment of each stage of development and 
production. 

(f) Facilities: Total facility requirements 
for research, development and production, 
including what is available by ownership, 
lease or conversion, and what is unavailable. 

(g) Financial Information: Necessary bud- 
get information; how financial requirements 
are to be fulfilled; and, if financing prob- 
lems exist, their extent and anticipated 
solution, 

(h) Cost Estimate: A cost estimate 
for completion of the project is required 
with detailed analysis to show how each 
major item of cost was estimated; the cost 
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estimate portion of the managerial and 
technical proposal is usually submitted in 
separate form after evaluation of the mana- 
gerial and technical portions of the proposal 
and frequently after the field of bidders 
has been narrowed on the basis of those 
proposals. 

43, The Government makes its best judg- 
ment evaluation on the basis of all factors 
concerned. Virtually all potential sellers 
are known to the Government before their 
proposals are received and these proposals 
are read against pre-existing knowledge of 
the personnel and facilities of each. 


44, In all of its branches the aerospace 
field is one of rapid change. Missiles are 
displacing manned aircraft and both missiles 
and manned aircraft are rapidly evolving 
in design and methods of development and 
production. 


45. Demand for military aircraft is de- 
clining rapidly as the demand for missiles 
increases. There still remains, however, a 
large number of airframe manufacturers 
capable of undertaking prime contracts for 
complete military aircraft and an even larger 
group capable of producing sub-assemblies 
and components under subcontract. 


46. With respect to missiles and drones, 
the rapid changes in types of missile have 
led to the entry of many new companies 
into competition for contracts for their 
development and production. As fields other 
than airframe manufacture become increas- 
ingly important, large companies from the 
field of electronics and from other fields 
have become successful competitors. 


47. Military manned aircraft differ from 
missiles as to purpose, operation and prob- 
lems of design, development and production. 
Although many companies produce both 
missiles and aircraft, there are also a num- 
ber of producers of each which do not 
produce the other. 


[Military Aircraft] 


48. The most advanced military aircraft 
is the B70 bomber, for which the contract 
has been let but which has not yet been 
actually developed. It is an immense air- 
craft far beyond the size of any yet flown. 
It is expected to have a speed of over 2,000 
miles an hour and yet withstand the friction 
of the earth’s atmosphere. Its development 
and production is under prime contract to 
one of the most experienced bomber pro- 
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ducers, and various major sub-assemblies of 
the basic airframe have been subcontracted 
to other companies each of itself a success- 
ful developer and producer of complete 
aircraft. 

49. The various types of military air- 
craft range downward from this gigantic 
enterprise through bombers, attack bomb- 
ers, cargo and transport planes, fighters, 
trainers, and finally liaison planes which are 
an adaptation of conventional civilian air- 
craft and which are sold by the same 
companies which sell civilian aircraft. 


50. About twenty-one companies produce 
military aircraft for the Government. Some 
of these produce several types of aircraft. 
For example, General Dynamics (Convair) 
produces fighter, bomber, cargo, transport 
and trainer aircraft for the military. Some 
companies produce only fighters and others 
produce liaison or trainer craft. All except 
one of these companies which produced 
bombers also produced fighters. Producers 
of bomber, transport or fighter aircraft are 
capable of producing the simpler trainer 
and liaison aircraft, but producers of only 
trainers and liaison aircraft usually do not 
have the capability of producing the more 
complex and major bomber, transport or 
fighter types. 

51. Total sales of military aircraft during 
fiscal year 1961 amounted to $6,261,000,000. 
Production is down substantially from its 
peak in 1953. In that year 10,626 military 
aircraft were produced, by 1956 the number 
produced was down to 6,144; in 1958 it was 
4,000 and in 1959, 2,000. The fiscal year 
budget for 1961 provides for procurement 
of only 1,500. 


52. The airframe is the hull of the air- 
craft to which engines and other equipment 
are attached. Airframe components con- 
sist of the parts of the airframe awhich 
can be produced separately and assembled 
by the prime contractor. They include both 
sections of the airframe itself and antennas 
and other devices which are built into the 
airframe. They do not include engines or 
heterogeneous equipment items which are 
not intrinsic parts of the airframe. 

53. The airframes of most large military 
aircraft are sub-assembled by subcontrac- 
tors. This permits earlier deliveries and it 
is in accordance with a policy of the 
Department of Defense to spread the avail- 
able work among the large number of 
companies competing for it. There is a 


© 1961, Commerce Clearing House, Inc, 


Number 11—137 
12-5-61 


Cited 1961 Trade Cases 


78,635 


U.S. v. Ling-Temco Electronics, Inc. 


relatively large group of small airframe 
companies which do subcontracting work 
for the larger companies. For the most 
part they lack engineers and other techni- 
cal personnel necessary to design military 
aircraft. Accordingly, they undertake to 
fabricate sections of an airframe in accord- 
ance with design specifications furnished 
them by a prime contractor. 

54. As long as the larger companies 
could keep their plants busy with prime 
contracts they did not frequently bid for 
subcontracts. With the decline in prime 
contracts, however, most of these larger 
companies now compete for subcontracts 
for the sub-assemblies of large aircraft. 


55. The decrease in contracts for aircraft 
has resulted in a more than proportionate 
decrease in the work available to subcon- 
tractors because of the competition of com- 
panies capable of designing and producing 
complete aircraft which formerly limited 
their competition to such proposals. 


56. With the decrease in contracts for 
manned aircraft, prime contractors have had 
excess plant capacity and have been less 
inclined to subcontract work beyond the 
extent required by the Department of Defense. 

57. Subcontracts for missile airframe sub- 
assemblies are not offsetting the decline 
in production of manned aircraft because 
missiles are not duplicated in as large quan- 
tities as manned aircraft. 

58. Airframe subcontracting is accord- 
ingly a field of intense competition by a 
large number of prospective sellers. 

59. Modification, conversion and over- 
haul is used to describe the service of re- 
pairing, rebuilding and re-equipping aircraft 
built by others and previously accepted by 
the Government. It includes repair of 
damage and increasingly it includes the 
installation of devices for surveillance and 
other instruments, whose details are under 
security classification, and the adaptation 
of aircraft to their use. 

60. Some of the largest aircraft manu- 
facturers perform this service and, like air- 
frame subcontracts, it also has attracted 
aircraft companies which lack design en- 
gineers. Now this work requires capability 
with certain areas of electronics, particularly 
reconnaisance. 

61. Total Defense Department purchases 
of these services during fiscal year 1961 
amounted to $874,600,000. 
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[Missiles] 


62. Missiles are self-propelled unmanned 
vehicles which are capable of transporting 
capsules containing explosives, scientific in- 
struments or persons. They include at one 
extreme the Saturn which will be capable 
of projecting a 5 ton capsule into space and 
at the other small air-carried or battlefield 
missiles. They range down in size and 
complexity from intercontinental ballistic 
missiles, intermediate range ballistic missiles 
and other surface-to-surface missiles to the 
smaller air-to-surface, surface-to-air, air-to- 
air and surface-to-underwater missiles. 


63. The capsules which these missiles 
project also vary in size and complexity 
from large man carrying capsules to small 
instrument carrying satellites of the type 
projected by Chance Vought’s Scout. 


64. In addition to size, these missiles 
differ as to guidance complexity and navi- 
gational requirements. Certain missiles have 
relatively simple guidance systems by which 
they are attracted to heat. Others which 
leave the earth’s atmosphere and are to 
return to a precise point on its surface are the 
product of a completely different capability. 


65. Experience in the production of air- 
craft, while important, is now only one of 
the principal skills required in the design, 
development and production of these missiles. 
Most modern missiles are built by a team of 
contractors drawn from varied fields. 

66. The same companies having capabili- 
ties with respect to missiles are also capable 
of designing and developing drones, which 
are relatively simple and relatively inex- 
pensive missiles used as targets or for 
surveillance. The smaller companies have 
received a large portion of the drone contracts. 

67. The total Defense Department and 
National Aeronautics and Space Adminis- 
tration purchases of missiles and drones 
for the fiscal year 1961 amounted to over 
$5,533,000,000. 


[Market Shares] 


68. Any competition between the two 
companies as to video correlators was in- 
significant. These devices and other devices 
to perform the same function are manu- 
factured by every major radar manufacturer 
including General Electric, Westinghouse, 
RCA, Bendix, Hazeltine, Raytheon, Gil- 
fillan, Texas Instruments, Sperry Rand, 
Philco, Magnavox and Bell Laboratories. 
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69. Treating manned aircraft (both prime 
contracts and subcontracts) as a separate 
line of commerce, the total market sales in 
fiscal year 1961 were $6,261,000,000. Of 
this, Ling-Temco’s share was 0.28% and 
Chance Vought’s 1.80%. The share of the 
two combined was 2.08%. 


70. Treating airframe subassemblies as a 
separate line of commerce, the total market 
sales were over $992,640,000. Of this, Ling- 
Temco’s share was 2.65% and Chance 
Vought’s 0.35%. The share of the two com- 
bined was 3.0%. 


71. Treating missiles and drones as a 
separate line of commerce, the total market 
sales in fiscal 1961 were $5,533,000,000. Of 
this Ling-Temco’s share was 0.30% and 
Chance Vought’s 0.09%. The share of the 
two combined was 0.39%. 


72. Treating the aerospace industry as a 
whole (manned aircraft, missiles, drones, 
sub-assemblies thereof, and the modifica- 
tion, conversion and overhaul of aircraft) 
as a line of commerce, the total market sales 
in fiscal 1961 were $13,630,000,000. Of this 
Ling-Temco’s share was 0.35% and the 
share of. Chance Vought 0.93%. The share 
of the two combined was 1.28%. 


73. As to any of the foregoing possible 


lines of commerce the shares of the defend- 
ants individually or combined were not 
substantial.* 


74, In 1960 Chance Vought was 27th in 
rank among defense contractors, with 0.7% 
of the total. Ling-Temco was 50th, with 
0.3%. The awards were not concentrated 
with any single company or small group 
of companies. The first ranking contractor 
had only 6% of the total. The top five had 
24.8%. The top 20 had 49%. The top 100 
had 73.4%. Chance Vought and Ling-Temco 
combined would advance to 21st place. 


75. With respect to research and develop- 
ment contracts, Ling-Temco ranked 26th, 
Chance Vought ranked 46th, combined they 
would advance to 23rd. Again, the con- 
tracts were distributed over a large number 
of contractors; 1839 in all, 


76. The sellers competing for defense 
contracts include the strongest and largest 
competitors in the country. Of the first 
20, 18 would be larger in total sales and in 


* For market shares in the other alleged lines 
of commerce not covered specifically in these 
Findings reference is made to Exhibits E, F, 
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total assets than the combined Ling-Temco- 
Vought company. They include General 
Motors Corporation, American Telephone 
and Telegraph Company, General Electric 
Company, Westinghouse Electric Corpora- 
tion, International Business Machines Cor- 
poration and General Dynamics Corporation. 
Of the first 20 companies, 11 had sales of 
over one billion dollars. 


77. With respect to the sale of complete 
aircraft, Chance Vought ranked twelfth of 
about 21. Its rank will not be affected by 
the combination with Ling-Temco because 
Ling-Temco did not compete with Chance 
Vought in this area. 


78. With respect to subcontracts for air- 
frame sub-assemblies, there are at least 
forty-one sellers: 


Aeronca Lavell Aircraft Corp. 
Avco Lockheed 
Beech Martin 
Bell Aerospace Corp. McDonnell 
Bendix Minneapolis-Honey- 
Benson Manufacturing _ well 
Boeing Monrovia Aviation 
Cessna Corp. 
Chance Vought North American 
Chrysler Northrop 
Convair Parsons Corp. 
Douglas Piasecki Aircraft 
Emerson Corp. 
Fairchild Republic Aviation 
Goodyear Corp. 
Grumman Rohr 
Hayes Ryan 
Helio Aircraft Corp. Schweizer 
Hiller Aircraft Corp. Solar Aircraft 
Hughes Aircraft Temco 

Corp. Twigg Industries 
Intercontinental Twin Coach 
Kaiser Weber 

79. With respect to the overhaul and 


modification of aircraft, there are at least 
forty-one competing sellers: 
Aero Corporation 
Aerodex, Inc. 
Aerojet-General Corporation 
Aeronautical Division of Minneapolis- 
Honeywell Regulator Co. 
Air Mod Division, Cook Electric Company 
Air Overhaul, Inc. 
AiResearch Manufacturing Company, Divi- 
sion of Garrett Corp. 


G, I and K, which exhibits are here 
of these Findings. by made 
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American Airmotive Corporation 

Bendix Corporation 

Brady Industries, Inc. 

Central Aviation and Marine Corporation 

Collins Radio, Inc. 

Curtiss-Wright Corporation 

Dallas Airmotive, Inc. 

Dayton Aviation Radio & Equipment 
Corporation 

Douglas Aircraft Company, Inc. 

Fairchild Aircraft & Missiles 

General Dynamics Corporation 

General Electric Company 

General Precision, Inc. 

Hayes Corporation 

Hughes Aircraft Company 

International Aircraft Services 

Jackson Electrical Instrument Company 

Land-Air, Inc. 

Lawrence Aviation Industries, Inc. 

Lear, Inc. 

Lockheed Aircraft Service, Inc. 


Melpar, Inc. 

North American Aviation, Inc. 
Oneida Electronics, Inc. 

Oxwell, Inc. 

Page Aircraft Industries 

Pan American World Airways 
Piper Aircraft Corporation 

Revere Corporation of America 

L. B. Smith Aircraft Corporation 
Southwest Airmotive 

Sperry Rand Corporation 

Sweeney Engineering Corporation 
Temco Electronics & Missiles Company 
United Aircraft Corporation 

Utica Electronics Company, Inc. 
Westinghouse Electric Corporation 


80. As to missiles and drones, of the suc- 
cessful contractors, the combined Ling- 
Temco-Vought would be one of the smallest. 
The successful contractors to date are as 
follows: 


Strategic Missiles 


Name and Service Status Prime or Major Contractor 
Atlas (Air Force) operational Convair 
Minuteman (Air Force) research and development Boeing 
Polaris (Navy) operational Lockheed 
Titan (Air Force) nearly operational Martin 
Thor (Air Force) operational Douglas 
Jupiter (AF-Army) operational Chrysler 
Regulus I (Navy) operational Chance Vought 


Regulus II (Navy) 


operational as target drone 


Chance Vought 


Hound Dog (Air Force) operational North American 
Quail (Air Force) operational McDonnell 
Skybolt (Air Force) research and development Douglas 

Tactical Missiles 

(Surface to Surface) 

Pershing (Army) research and development Martin 
Redstone (Army) operational Chrysler 
Sergeant (Army) operational Sperry-Utah 
Corporal <Army) operational Firestone 
Little John (Army) operational Emerson 
Davy Crockett (Army) operational Army 
Mace (Air Force) operational Martin 
Matador (Air Force) operational Martin 
LaCrosse (Army) operational Martin 
Shillelagh (Army) research and development Ford 
Honest John (Army) operational Douglas 
Navaho cancelled North American 
Snark operational Northrop 

(Air to Surface) 
Bullpup (Navy—A. F.) operational Martin-Maxson 
Corvus (Navy) cancelled Temco 
Wagtail (Air Force) research and development Minneapolis-Honeywell 
White Lance cancelled Martin 

(Surface to Air) 
Bomarc (Air Force) operational Boeing 
Nike-Hercules (Army) operational Western Electric 
Nike-Ajax (Army) operational Western Electric 
Hawk (Army) operational Raytheon 
Talos (Navy) operational Bendix 
Terrier (Navy) operational Convair 
Tartar (Navy) operational Convair 
Redeye (Army) operational Convair 
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Name and Service 


Nike-Zeus (Army) 
Mauler (Army) 
Typhon (Navy) 


Sidewinder (Navy—A. F.) 
Zuni (Navy) 

Genie (Air Force) 
Sparrow I (Navy) 
Sparrow II (Navy) 
Sparrow III (Navy) 
Falcon (Air Force) 

Eagle (Navy) 

Super Falcon (GAR-9) 


Weapon Alfa (Navy) 
Astor (Navy) 
Subroc (Navy) 
Asroc (Navy) 


Transit (Navy) 
Apollo (NASA) 
Dyna-Soar (Air Force) 
Mercury (NASA) 
Midas (Air Force) 
Nimbus (NASA) 
Mariner (NASA) 


Orbiting Astronomical 
Observatory (NASA) 
Surveyor (NASA) 
Echo (NASA) 
Discoverer (Air Force) 
Ranger (NASA) 


Advent (Army) 
Tiros (NASA-DOD) 
OGO (NASA) 

OSO (NASA) 
Relay (NASA) 
Samos 

Syncone (NASA) 


Centaur (NASA) 

Agena (Air Force) 

Thor Delta, Thor Able, 
Thor Agena B (NASA) 

Scout (NASA) 

Rover (NASA) 

Saturn C-1 (NASA) 

Saturn C-2 (NASA) 

Saturn C-2 (NASA) 

Nova (NASA) 

Blue Scout (Air Force) 

Orion (Air Force) 

Vanguard (Navy) 

Juno (NASA) 
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Status 
(Antimissile) 


research and development 
research and development 
research and development 


(Air to Air) 


operational 

operational 

operational 

operational 

cancelled 

operational 

operational 

cancelled 

research and development 


(Antisubmarine) 


operational 
research and development 
research and development 
operational 


Space Systems 
(Satellites and Space Craft) 


research and development 
research and development 
research and development 
research and development 
research and development 
research and development 
research and development 


research and development 


research and development 
part operational 
part operational 
research and development 


research and development 
research and development 
research and development 
research and development 
research and development 
research and development 
research and development 


(Space Launch Vehicle) 


research and development 
operational 
all operational 


operational 

research and development 
research and development 
research and development 
study 

study 

operational 

study 

operational 

operational 
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Western Electric 
Convair 
Bendix 


Philco/GE 

Naval Ordnance Test Station 
Douglas 

Sperry Rand 

Douglas 

Raytheon 

Hughes 

Bendix 

Hughes 


Navy 

Westinghouse 
Goodyear 
Minneapolis-Honeywell 


Applied Physics Lab 

not yet awarded 

Boeing 

McDonnell 

Lockheed 

General Electric 

NASA Jet Propulsion 
Laboratory 

Grumman 


Hughes 

Langley Research Center 

Lockheed 

NASA Jet Propulsion 
Laboratory 

Army 

RCA 

Space Technology Laboratory 

Ball Brothers 

RCA 

Lockheed 

Hughes 


Convair 
Lockheed 
Douglas and Lockheed 


Chance Vought 

Aerojet 

NASA 

NASA 

NASA 

none 

Aeronutronie Division (Ford) 
General Atomic 

Martin 

Chrysler 
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[Amounts of Competition Needed] 


80(a). It is the undisputed testimony that 
there is an abundance of competition for 
prime contracts for aircraft and missiles. 
To obtain the beneficial effects of competi- 
tion the optimum number of bidders in- 
vited would be eight to fifteen. When the 
competitors become too numerous a waste- 
ful load is placed upon the procuring agency 
and thousands of man hours and millions 
of dollars are wasted by the superfluous 
competitors. To the extent that these com- 
petitors have other Government contracts 
(and most of them do) this waste is charged 
back against existing cost-plus-fixed-fee con- 
tracts in the form of overhead. Accordingly 
almost the full burden of the cost of exces- 
sive competition ultimately falls on the 
Government. 


80(b). It is also the undisputed testimony 
that there is an abundance of competition 
for subcontracts. In the competition for 
airframe and component subcontracts there 
is little required in the way of engineering 
design. Accordingly, there are a large 
number of companies capable of fabrication 
to the design of the prime contractor. 
Based upon the opinion of the procurement 
officers of the two principal prime contrac- 
tors in this field, a competition of five or 
more proposals is adequate to preserve the 
benefits of competition. 


[National Market] 

81. The market for the fields of competi- 
tion is a national one. The sales of both 
companies have been to the United States 
Government or its contractors scattered 
throughout the country. Neither the south- 
west nor Dallas has any significance as a 
market area. 


[Ling-Temco Vulnerable] 

82. The plan for the acquisition of the 
assets of Chance Vought originated as a 
defensive maneuver by Ling-Temco in re- 
sponse to information that a substantial 
block of Chance Vought stock had been 
acquired by others and would be sold to 
some other company or group. Ling- 
Temco was vulnerable because it shared 
the same plant with and under sublease 
from Chance Vought. 


[Continued Competition] 


83. The reason the acquisiton was pur- 
sued to culmination was that both com- 
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panies realized that they could not continue 
to compete effectively for new military 
procurements had they followed their sepa- 
rate and traditional activities: fighter air- 
craft in the case of Chance Vought and 
subcontracting airframe components and 
overhaul in the case of Temco. 


83(a). In the case of Temco, its net 
sales (without regard to the “Ling” group 
of companies, which were engaged in other 
activities) had declined sharply in the 
years 1958-1960: 


Leos sds eaetegaiias $119,097,849 
MCAS es cles di 100,677,510 
LOCO We ee 86,508,042 


83(b). Temco’s backlog in the same pe- 
riod declined 38%: 


POSS ECRUG- $108,000,000 
OSG MRI EN See 83,000,000 
1960 xs ee 67,042,226 


83(c) During the same three year period, 
profit before taxes declined by 34%. Had 
Temco continued to operate in 1961 by it- 
self, it would have shown a profit after tax 
of $49,503 for the first six months opera- 
tions on sales of $38,869,956, or a 94% de- 
cline in profits from the comparable six 
months period in 1960. 


83(d). By far the major portion of Tem- 
co’s sales were attributable to subcontract- 
ing work of airframe subassemblies. Because 
of the decline in military aircraft procure- 
ment and the increased competition in sub- 
contracting work, Temco’s sales in this 
area were cut by almost two-thirds between 
1958 and 1960: 


(OS See eee 07 09 000 
Dh. i tere ame ne 53,713,000 
LOGI et wn ts 26,306,000 


83(e). Temco’s attempt to diversify and 
expand its sales activities to other areas 
had failed. For example, Temco developed 
the TT-1 jet trainer, but the Navy never 
ordered its production. The development 
contract with the Navy produced total 
sales of $3,700,000, while the total cost to 
Temco was $13,800,000, resulting in a loss 
of $10,100,000 on this contract. Similarly, 
Temco’s contract for production of a sub- 
assembly component for the Terrier missile 
resulted in a loss of $1,538,000. In the first 
9 months of 1961 alone losses were sustained 
of more than $1,500,000 on other contracts. 
In February 1958 Temco purchased F. F. 
& M. Electronics, Inc. and from that date 
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to September 30, 1961 invested $9,883,700 
in that company. In the same period 
EF. F. & M. showed a loss of $1,443,012. 
Temco had established an Electronics Divi- 
sion in May 1959 with the objective of 
developing a line of proprietary military 
electronics products. Results to date have 
been extremely disappointing. For the 
year 1960 the Electronics Division showed 
a loss of $214,600 and between January and 
July 1961 the Electronics Division lost 
$294,100. In the case of one of the Elec- 
tronics Division’s products, the correlator, 
after more than two years of development 
and production, losses on sales have amounted 


to $187,000. 


83(f). Employment at Temco declined 
44.5% between 1956 and 1960—from 10,730 
employees to 5,999—principally because its 
sales had declined so sharply and its losses 
on projects had been so severe. 


83(g). On the Corvus development con- 
tract, Temco received from the Navy a total 
of $75,247,000, but because the Corvus was 
never ordered into production, Temco’s 
profit from this contract was $314,000, 
representing a profit margin of 0.4%. When 
the Corvus program was cut back by the 
Navy, it was necessary to terminate the 
employment of 79 technical employees rep- 
resenting 724 man years of experience—a 
substantial reduction in and weakening of 
Temco’s resources. 


83(h). Chance Vought’s experience in the 
past three years was similar. On Decem- 
ber 17, 1958, the Navy announced that it 
would procure a fighter aircraft from an- 
other company rather than a new model 
of the Crusader aircraft. Two days later 
on December 19, 1958, the Navy cancelled 
the Regulus II program in its entirety in 
order to obtain financial resources for the 
higher priority Polaris submarine missile 
program. The net result of these cutbacks 
was a reduction of $110,000,000 in contract 
orders on hand at Chance Vought and mass 
involuntary terminations in employment re- 
quired in most categories of Chance Vought 
personnel. In the short period from Decem- 
ber 18, 1958 to the end of March 1959 
Chance Vought terminated 5,011 employees, 
including 3,060 in production and support 
and 1,112 professional, administrative and 
supervisory employees. The talents of many 
specialists were lost to other companies. 


83(i). Chance Vought’s sales between 
1958 and 1960 also declined very sharply: 
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1953 BRN $333,192,432 
19593 Letras 254,658,936 
1960 320-0 PE 213,884,759 


This represented a 36% decline in sales. 
Chance Vought’s aircraft sales, which over 
the years has represented more than three- 
fourths of its total sales, were cut in half 
between 1958 and 1960: 


1958 iecunat acer $269,639,000 
1959 eee ee 223,457,000 
LOGO He fiend aa: 135,156,000 


83(j). Chance Vought’s backlog on hand 
declined from $370,000,000 in 1958 to 
$201,000,000 in.1960 and its net income went 
from $8,957,626 in 1948 to $3,894,455 in 
1960, representing declines of 45.5% and 
56.5% respectively. 


83(k). Because of these cutbacks and 
the decline in sales and profits, Chance 
Vought’s total employment was reduced 
substantially from a peak of more than 
18,000 employees in mid-1957 to 7,047 at 
December 31, 1960, a decline of 50%. 


83(1). As in the case of Temco, Chance 
Vought’s attempt to diversify and expand 
its sales activities to other areas also have 
proved unrewarding. The Vought Elec- 
tronics Division, established in 1959, showed 
a net loss of $426,000 in 1960 and $1,249,000 
thus far in 1961. Chance Vought invested 
over $17,000,000 in acquiring a mobile home 
business, which for 1960 showed a loss of 
$673,000 and for 1961 an estimated loss of 
upwards of $2,000,000. Other diversifica- 
tion efforts had similar results. Chance 
Vought’s investment of more than $8,000,000 
in Information Systems, Inc. has produced 
losses of $1,341,000 in 1960 and an estimated 
$1,500,000 in 1961. And Chance Vought’s 
investment of more than $2,500,000 in Na- 
tional Data Processing Corporation has 
resulted in losses to Chance Vought since 
the acquisition in 1959 of $1,995,000. 


83(m). With these reversals and sharply 
declining sales, profits and employment, 
both companies were faced with the prob- 
lem of having to compete with much larger 
competition at a time when weapon sys- 
tems were becoming even more complex 
and costly. Neither company had sufficient 
financial strength, plant facilities or depth 
of personnel to compete effectively for 
prime missile contracts and they did not 
have a realistic opportunity to develop the 
strength they needed to make them effec- 
tive competitors in the future. 
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[Competitive Effects] 


84. The acquisition has no vertical effect. 
Except for insignificant sales of accom- 
modation, Chance Vought and Ling-Temco 
did not sell to each other or subcontract 
to each other. Accordingly, there will be 
no reduction of the market for any suppli- 
er’s product. 


85. The horizontal effect of the acquisi- 
tion is insubstantial. Their sales in compe- 
tition with each other were insignificant. 
Their combined share of the relevant markets 
is small. The combined companies will be 
confronted with strong and vigorous com- 
petition. The combination of the companies 
will have no adverse effect on price or 
quality of product. 


86. The competitive force of the facilities 
and personnel of the two companies will 
not be diminished. There is no intent to 
cut back production or to reduce the bidding 

efforts previously exerted by the two indi- 
' vidual companies. It is the intent of the 
new company to use its combined personnel 
to undertake proposals for larger projects 
than those for which either company would 
theretofore have been capable, to increase 
the number of proposals submitted, and to 
improve those proposals so that they will 
be more likely to receive serious consideration. 


87. Effective competition for missile con- 
tracts requires capabilities including skill in 
aerodynamics and ballistics, guidance and con- 
trol, handling and launching, propulsion, 
warheads and fuses, ground support equip- 
ment, mathematics and physics, fluid me- 
chanics, fuels and combustion, metallurgy, 


Position 


Chairman of the Board and Chief Executive Officer...... 


President 
Chairman—Executive Committee 


Executive Vice President..................++% 
Vice President, Secretary and Treasurer..... 
Vice: President, Controller... .................. 
Vice President, Technical Director........... 


President, new Chance Vought Corporation 


92(a). New divisions have been estab- 
lished for Ling-Temco-Vought, Inc. as fol- 
lows: Aerospace Systems (new Chance 
Vought Corporation), Electronics, Commu- 
nication and Test Systems, Commercial 
and Industrial Products, Sound Systems, 
Aerosystems, and Information Handling 
Systems. 
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navigation, research and research labora- 
tories, communications and electronics; and, 
although Chance Vought had these skills in 
greater depth than Ling-Temco, neither 
alone could have continued to compete 
effectively with the technical organizations 
of the companies which have proven the 
substantial competitors in the missile field. 


88. There is no reasonable probability 
that the effect of the acquisition of the 
assets of Chance Vought by Ling-Temco 
will either substantially lessen competition 
or tend to create a monopoly in any line of 
commerce in any section of the country. 


89. For over eight months the govern- 
ment has known of the plan to combine the 
companies and for over five months that 
both companies joined in the plan. 


90. Between January and March, 1961 
both companies voluntarily supplied the 
Government with appropriate information 
to enable it to determine whether to com- 
mence this action. 


[New Corporation] 


91. The two have been combined and a 
new Board of Directors and new officers 
have been elected and have been in office 
and operating the new company since Au-: 
gust 16, 1961. The formation of the com- 
bination has been anticipated since March 
31, 1961 and the activities of the companies 
have been coordinated since then. 


92. The principal officers of Ling-Temco- 
Vought, Inc. and their former affliation are 
as follows: 


Former Com- 


Name pany 
R. McCulloch Ling-Temco 
Eee San G. K. Johnson Chance Vought 


Boge ost tee Fy J.J. Ling Ling-Temco 
regi es Srey ats 348 C. Skeen Ling-Temco 
aasexape: chapels L. D. Webster Ling-Temco 
SpE SE J. J. Kerley Chance Vought 
Se a Oe R. C. Blaylock Chance Vought 
BG AR one ee W. P. Thayer Chance Vought 


92(b). The new Chance Vought Cor- 
poration, which is wholly owned by 
Ling-Temco-Vought, Inc. and which has re- 
sponsibility for Aerospace Systems, has a 
total of 10,520 employees, of which 2,699 
were formerly Ling-Temco employees and 
who are now interspersed among the 
divisions of the new Chance Vought Cor- 
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poration. In that corporation 13 senior 
management positions have been filled by 
Ling-Temco management personnel. Virtually 
all of the management, administrative, pro- 
duction and technical functions of the two 
former companies’ aerospace work have 
been integrated for utilization of people, 
plant, equipment and procedures on all 
projects and functions which have been 
assigned to the new Chance Vought Cor- 
poration. The corporate organization of 
the new Chance Vought Corporation and 
the organization of each of its divisions 
have been established with no separation 
of former Ling-Temco and Chance Vought 
business. The production facilities of the 
Temco Aircraft and Missiles Division of 
former Ling-Temco has been integrated 
with the Astronautics Division of the new 
Chance Vought Corporation, which previ- 
ously had no production facility of its own, 
but had a design and development capabil- 
ity. There is no longer any organization, 
facility, man or machine identifiable as the 
Temco Aircraft and Missiles Division. 


92(c). The new Electronics Division of 
Ling-Temco-Vought, Inc. has been formed 
out of the former Chance Vought Elec- 
tronics Division, portions of the former 
Temco Electronics Division, and portions 
of the former Temco Missiles and Aircraft 
Division. There are a total of 1,261 em- 
ployees in the new Electronics Division, of 
which 521 were former Ling-Temco em- 
ployees. The Electronics Division occupies 
portions of the former Ling-Temco plant 
at Garland, Texas, and most of the per- 
sonnel of the former Chance Vought 
Electronics Division, who were located at 
Arlington, Texas, have moved to Garland. 

92(d). In all divisions of Ling-Temco- 
Vought, Inc. and its subsidiary, the new 
Chance Vought Corporation, there has been 
a mutual exchange of proprietary informa- 
tion regarding technical projects, research 
and development, bidding activities, costs 
and rates. This has resulted from the in- 
tegration of personnel, projects and func- 
tions of both former companies into the 
single enterprise. 

93. The executive offices of Ling-Temco- 
Vought, Inc. are located at Grand Prairie, 
Texas, and the executives, accounting per- 
sonnel and other administrative personnel 
of former Ling-Temco have moved from 
Garland to Grand Prairie. The portions of 
the plant at Grand Prairie, which have been 
leased from the United States Navy by 
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former Chance Vought and subleased in 
part to former Ling-Temco, have been com- 
bined in one operation. Extensive rearrange- 
ments have been made in the portions of 
the plant at Grand Prairie formerly occupied 
by the defendants. Production lines, office 
and engineering space in the plant have 
been rearranged to house the new organiza- 
tions and projects and as of November 1, 
1961, more than $355,000 have been ex- 
pended by Ling-Temco-Vought, Inc. in 
these building rearrangements and equip- 
ment reassignments necessary to effect 


efficient utilization of the plant. 


94(a). If each defendant were required 
to operate its respective former portion of 
that plant, it would require duplication of 
many overhead items and would result in 
waste in use of its facilities. 


95. Separate service office maintained by 
former Ling-Temco and former Chance 
Vought in Washington, Dayton, Hunts- 
ville, Los Angeles, and San Francisco have 
been combined, with resultant savings in 
cost. The combined corporate field offices 
of Ling-Temco-Vought, Inc. are comprised 
of 14 former Ling-Temco employees and 23 
former Chance Vought employees. 


96. The advantages of the combination 
would be lost with respect to proposals for 
contracts coming up for consideration. The 
new company has capabilities which would 
qualify it for consideration on new procure- 
ment items as to which neither company 
operating separately would be qualified. In 
the case of at least one contract the com- 
bined company was invited to bid after 
each individual company had been declined 
an invitation. 

97. [Omitted] 

98. [Omitted] 


99. A divestiture would severely disrupt 
employee relations and cause uncertainty 
in staff adjustment. 


100. The financial arrangements of Ling- 
Temco-Vought would be embarrassed. A 
bank loan of more than $60,000,000 has 
recently been concluded, the agreement of 
the banks being made on the basis of the 
combined assets, sales and earning power 
of the two companies. 


101. Debentures in an amount of over 
$44,000,000 of Ling-Temco-Vought, Inc. were 
delivered to The First National City Bank 
of New York, as Trustee, for delivery to 
the former Chance Vought stockholders in 
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return for their stock. Of this amount, 

approximately three-fourths have already 
been distributed to Chance Vought stock- 
holders in exchange for their stock, 


102. These Debentures are being actively 
traded, as are the shares of Common Stock 
of Ling-Temco-Vought, Inc., on the basis 
of the combined resources, combined assets, 
net worth and earnings of Ling-Temco- 
Vought, Inc. The market price of Ling- 
Temco stock dropped from 38, at the time 
the combination was approved by the stock- 
holders of both defendants, to approximately 
34, after the stockholders were informed 
that the Government’s suit was in con- 
templation, and to 30% after the suit was 
actually commenced. During the same period 
the market price of the old Chance Vought 
shares and their equivalent Debentures dropped 
from 54% to 53. The effect of these de- 
clines was to reduce the market price of 
stock shares and debentures in the hands 
of their holders by over $26,000,000. 


103. It is conceded by the parties in this 
litigation that the appropriate section of 
the country within the meaning of Clayton 
Act Section 7 is the entire United States. 


104. It is conceded by the parties in this 
litigation that the acquisition of the assets 
of Chance Vought by Ling-Temco has no 
vertical effect on competition and that the 
issue to be determined is the horizontal 
effect on competition. 


[Lines of Commerce] 


105. It has been stipulated that the aero- 
space field includes the research, develop- 
ment and production of manned and unmanned 
vehicles for movement above the earth’s 
surface and both within the layer of the 
earth’s atmosphere and beyond it, that these 
vehicles include missiles, reconnaissance and 
target drones, and manned aircraft, includ- 
ing military and space exploration purposes, 
and that the field also includes sea and 
ground installations necessary to the opera- 
tion of these vehicles. The field includes 
such a broad range of heterogeneous prod- 
ucts and research activities that the “aero- 
space industry” is not an identifiable business 
activity which can be bound either in terms 
of companies in the field or services per- 
formed or products manufactured. The 
concept of such an amorphous and nebulous 
field is of no value in measuring the com- 
petition between Chance Vought and Ling- 
Temco. 
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106. Likewise, spacecraft and boosters 
and missiles are in such a fluid state, much 
of which is undeveloped, that they are not 
readily susceptible to definition as lines of 
commerce. These fields are marked by tre- 
mendous growth, by new concepts and by 
new itechnologics which have brought new 
companies into competition for Government 
contracts. The great and rapid technological 
advance, with continuous discovery and de- 
velopment of new processes and products, 
has resulted in constant disruption of activ- 
ities and change in basic concepts. These 
alleged fields are so vast they encompass 
products of radically different natures. Vir- 
tually no products developed in the alleged 
missile line of commerce is interchangeable 
with another. The same is true as to space- 
craft and boosters. The products of the 
two companies in this case demonstrate 
the lack of common quality between missiles, 
between spacecrafts and between boosters. 
The only type of vehicle for which Ling- 
Temco had any proficiency was the Corvus, 
which differed in guidance, propulsion and 
mission from the missiles as to which Chance 
Vought had demonstrated capabilities. As 
long as the differences are so great between 
various types of spacecraft, various types of 
boosters and various types of missiles, it is 
not foreseeable that the combination of Ling- 
Temco and Chance Vought would have any 
measurable effect on any forthcoming com- 
petition. 


106(a). As the market lines with respect 
to spacecraft, boosters and missiles clarify, 
the subdivisions in this area as best they 
can now be foreseen would be as follows: 


Spacecraft (a field itself will ultimately 
further subdivide); 


Large missiles and boosters (a field which 
will be subject to many further subdivisions 
as the period of experimentation as to basic 
guidance concepts, fuel and propulsion sys- 
tems stabilizes); 


Light tactical missiles (which will in turn 
subdivide into specialized types). 


106(b). Ling-Temco has had no success 
in any of these possible subdivisions of the 
overall grouping except the last in which 
it developed one missile, the Corvus. Chance 
Vought has had success in the large missile 
field but this single success occurred ten 
years ago, before the present immense inter- 
continental ballistic missiles and boosters 
were developed. It has also capably dis- 
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charged the responsibility for supervising 
the assembly of the several stages of the 
Scout rocket which was designed by the 
National Aeronautics and Space Adminis- 
tration laboratory. The areas of success of 
both companies are not competitive. 

107. Military manned aircraft, unlike mis- 
siles and spacecraft, is now a more estab- 
lished business activity, although in its most 
advanced stages its products assume quali- 
ties like those of missiles and spacecraft. 
Most of those products are still closely dis- 
tinguishable. The field should be divided 


between the design of complete aircraft and - 


production to the design of others. It. may 
be that the field of complete military air- 
craft should be further subdivided, but in- 
asmuch as Chance Vought is the only one 
of the defendants which had any significant 
experience as a designer and producer of 
complete aircraft, it is sufficient to sub- 
divide the field into design and production 
of complete aircraft on the one hand and 
production to the design of others of air- 
frames or sub-assemblies of airframes on 
the other hand. (The service of overhaul 
and modification of military aircraft is a 
completely different filed, as plaintiff has 
acknowledged.) 

107(a). Ling-Temco is not competitive in 
the field of military manned aircraft. Its 
single success, if it may be so described, 
in developing a jet trainer in 1956, which 
was never accepted for production by the 
Navy, did not demonstrate its capability of 
competing with Chance Vought in this field. 
Its unsuccessful effort in bidding for the 
contract to develop the Crusader aircraft, 
in 1953, does not demonstrate its capability 
of competing with Chance Vought in this 
field. It is significant that it was never 
thereafter invited by any branch of the 
service to compete for a contract to design 
or develop a fighter aircraft. 


107(b). The only line of commerce in 
which Ling-Temco and Chance Vought 
could be regarded as competitive is that of 
subcontracts for the subassemblies and com- 
ponents or aircrafts and missiles. In this 
respect their intercompany competition is 
not substantial. Although this subcontract- 
ing work formed a major part of Ling- 
Temco’s business in 1960 (15.9% of sales) 
it is rapidly declining. By the end of April 
next year Ling-Temco’s biggest single sub- 
assembly contract, the aft section of the 
B-52 which comprised almost half of its 
total sales in this field, will be completed. 
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The percentage of Chance Vought’s sales 
from this line of commerce was only 1.7%. 
Its total dollar value was $3,518,000.00. 


108. Although defendants contest plain- 
tiff’s definition of the lines of commerce, 
they have submitted proof to counter the 
anti-competitive effects of the acquisition, 
and the Court has analyzed the evidence in 
this case, even if plaintiff’s alleged lines of 
commerce are in fact appropriate lines of 
commerce within the meaning of Clayton 
Act Section 7. 


[Summary of Effects] 


109, Theré is no reasonable probability 
that the effect of the acquisition of the 
assets of Chance Vought by Ling-Temco 
may substantially lessen competition or tend 
to create a monopoly in any of the follow- 
ing lines of commerce alleged by plaintiff: 


a. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing products for the use of the 
United States Government in the aerospace 
field. 


b. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing products for the ultimate use of 
the United States Government in the aero- 
space field. 


c. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing spacecraft and boosters for use 
of the United States Government. 


d. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing sub-assemblies and component 
systems of spacecraft and boosters for the 
ultimate use of the United States Gov- 
ernment. 


e. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing missiles for use of the United 
States Government. 


f. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing sub-assemblies and component 
systems of missiles for the ultimate use of 
the United States Government. 
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g. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing military aircraft for use of the 
United States Government. 


h. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing sub-assemblies and component sys- 
tems of military aircraft for the ultimate 
use of the United States Government. 


110. Ling-Temco’s acquisition of the assets 
of Chance Vought has not resulted in an 
undue reduction in the number of compet- 
ing enterprises in any of the foregoing 
alleged lines of commerce. 


111. There is no reasonable probability 
that the acquisition of the assets of Chance 
Vought by Ling-Temco will have the effect 
of unduly reducing the number of compet- 
ing enterprises in any of the foregoing lines 
of commerce. 

112. Ling-Temco was not a substantial 
factor in competition in any of the fore- 
going alleged lines of commerce. 


113. Ling-Temco was not a potentially 
substantial factor in competition in any of 
the foregoing alleged lines of commerce. 


114. Chance Vought was not a substan- 
tial factor in competition in any of the 
foregoing alleged lines of commerce. 

115. Chance Vought was not a poten- 
tially substantial factor in competition in any 
of the foregoing alleged lines of commerce. 


116. Ling-Temco’s acquisition of the assets 
of Chance Vought has not resulted in the 
elimination in whole or in material part 
of the competitive activity of an enterprise 
which has been a substantial factor in com- 
petition in any of the foregoing alleged 
lines of commerce. 

117. There is no reasonable probability 
that the acquisition of the assets of Chance 
Vought by Ling-Temco may have the effect 
of eliminating in whole or in material part 
the competitive activity of an enterprise 
which is a potentially substantial factor in 
competition in any of the foregoing alleged 
lines of commerce. 

118. The intercompany competition be- 
tween Chance Vought and Ling-Temco was 
insubstantial in any of the foregoing alleged 
lines of commerce. 

119. The combination of Ling-Temco and 
Chance Vought did not result in the elimina- 
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tion of competition from a substantial com- 
petitor in any of the foregoing alleged lines 
of commerce. 


120. Ling-Temco’s acquisition of the assets 
of Chance Vought has not deprived the 
United States of significant competition in 
conducting research, developing, testing, evalu- 
ating, fabricating a prototype of, and pro- 
ducing for the ultimate use of the United 
States services or products in any of the 
foregoing alleged lines of commerce. 


Conclusions of Law 
[Relevant Markets] 


1. Plaintiff has failed to meet its burden 
of proving by a preponderance of the evi- 
dence that any of the following alleged 
lines of commerce is an appropriate line of 
commerce within the meaning of Clayton 
Act, Section 7: 


a. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing products for the use of the 
United States Government in the aerospace 
field. 


b. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing products for the ultimate use of 
the United States Government in the aero- 
space field. 


c. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing spacecraft and boosters for use 
of the United States Government. 


d. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing sub-assemblies and component sys- 
tems of spacecraft and boosters for the ulti- 
mate use of the United States Government. 


e. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing missiles for use of the United 
States Government. 


f. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing sub-assemblies and component sys- 
tems of missiles for the ultimate use of the 
United States Government. 
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g. Competition for prime contracts for 
researching, developing, testing, evaluating, 
fabricating a prototype of and ultimately 
producing military aircraft for use of the 
United States Government. 


h. Competition for subcontracts for con- 
ducting research, developing, testing, evalu- 
ating, fabricating a prototype of and ultimately 
producing sub-assemblies and component sys- 
tems of military aircraft for the) ultimate 
use of the United States Government. 


[Effects] 


2. Plaintiff has failed to meet its burden’ 


of proving by a preponderance of the evi- 
dence that: 

a. The result of the acquisition may be 
substantially to lessen competition in any 
of the alleged lines of commerce. 


b. The acquisition has eliminated com- 
petition from an enterprise which has been 


or may be a substantial factor in competi- 
tion in any of the alleged lines of commerce. 


c. The acquisition has resulted or may 
result in an undue reduction in the number 
of competing enterprises in any of the al- 
leged lines of commerce. 


d. The acquisition has eliminated com- 
petition or will eliminate competition from 
a substantial competitor or potentially sub- 
stantial competitor in any of the alleged 
lines of commerce. 


3. Ling-Temco’s acquisition of the assets 
of Chance Vought, and the resultant com- 
bination, has not resulted in any violation 
of Clayton Act, Section 7. 


4. Ling-Temco’s acquisition of the assets 
of Chance Vought has not resulted and 
will not in reasonable probability result in 
the lessening of competition or tend to 
create any monopoly. 


Date of Acqui- 
sition 


1. Dec. 21, 1955 


2. Apr. 20, 1956 


3. Jan. 16, 1957 


4. July 3, 1957 


5. May 29, 1958 
6. Aug, 


1, 1958 


7. Nov. 17, 1958 
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SUMMARY OF ACQUISITIONS 
LING-TEMCO ELECTRONICS, INC., ITS PREDECESSORS AND SUBSIDIARIES 


Name and Address 


Grady Electric 
Glendale, Cal. 


L. M. Electronics, Inc. 
Los Angeles, Calif. 


Electronic Wire and 
Cable 
Burbank, Cal. 


American Microwave 
Corp. 


North Hollywood, Cal. 


United Electronics Co. 
Newark, N. J. 


The Calidyne Co., Inc. 
Winchester, Mass. 


Lighting and Supply 
Corp. 
Dallas, Tex. 


Description of Business 
Electrical contracting. 


Manufacture of electronic 
power supply and control 
system for vibration test- 
ing systems. Marketing 
complete test systems. 


Design and manufacture of 
wire and cable assemblies 
used in aircraft, missiles, 
automation and general in- 
dustry. 


Manufacture of microwave 
relay systems used by tele- 
vision stations, common car- 
rier operators (such as tele- 
phone companies), military 
and industrial data trans- 
mission systems. 


Manufacture of special pur- 
pose vacuum tubes and 
high energy vacuum ca- 
pacitors. 


Manufacture of electro-dy- 
namic shakers for vibration 
testing systems. Marketing 
complete test systems. 


Wholesale electrical fixtures 
and supplies. 


Remarks 


Assets sold 6-30-60 and no 
longer part of Ling-Temco. 


Became Ling Electronics, 
Inc. and now operated as 
a division of Ling-Temco. 


Merged into American Mi- 
crowave Corp. See item 4 
below. 


Merged with Electronic 
Wire and Cable. Name 
changed to Ling Systems, 
Inc. Stock of Ling Sys- 
tems sold 3-31-59 to indi- 
vidual who transferred as- 
sets of Ling Systems to 
Missile Systems Corp. See 
item 8 below. 
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Date of Acqui- 


sition Name and Address 


8. Apr. 1, 1959 Missile Systems Corp. 
North Hollywood, Cal. 


9. May 1,1959 Altec Companies, Inc. 
and subsidiaries* 
New York, N. Y. 
*Altec Lansing Corp. 
Anaheim, Cal. 
*Newpaths, Inc. (inac- 


tive) 


Anaheim, Cal. 


10. June 3,1959 University Loudspeak- 
ers, Inc., subsidiary* 
and affiliates** 

White Plains, N. Y. 


*University Western 
Hemisphere Corp. 
New York, N. Y. 
**A_ V. Specialty Corp. 
Mamaroneck, N. Y. 


**University Export 


Corp. 


New York, N. Y. 
**Columbia Cabinet 


Corp. 


Stottsville, N. Y. 
11. Sept. 9, 1959 Continental Electronics 
Manufacturing Co. 
Dallas, Tex. 


12. Apr. 15,1960 Bauer Aluminum Co. 
Richardson, Tex. 
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Description of Business 


Design and manufacture of 
complete cable systems in- 
cluding installation for ra- 
dar, missile and similar ap- 
plications. 


Manufacture of acoustic 
equipment including loud- 
speakers, amplifiers, micro- 
phones, transformers, tun-~ 
ers, cabinets and other ap- 
paratus for use in indus- 
trial and commercial sound 
systems. Also service, re- 
pair and maintenance of 
speaker installations in thea- 
tres, stadiums, auditoriums, 
ete. 

Manufacture of popular 
priced loudspeakers for use 
in home hi fidelity systems, 
public address systems and 
specialized applications. 
Western hemisphere sales 
outlet. 


Manufacture of certain types 
of specialized speakers on 
subcontract from University. 
Overseas sales outlet for 
University products. 


Manufacture of cabinets to 
house University speakers. 


Design and manufacture of 
ultra-high power radio 
transmitting equipment for 
application in AM _ broad- 
casting, communications ra- 
dar and research work. 
Custom aluminum extru- 
sions. 


78,647 


Remarks 


Missile Systems Corp., suc- 
cessor to Ling Systems, 
Ine. (see items 3 and 4 
above) issued to Ling Elec- 
tronics, Inc. (a predeces- 
sor of Ling-Temco Elec- 
tronics, Inc.) $140,000 of 
its convertible debentures 
in consideration of cancel- 
lation of indebtedness 
owed by Ling Systems, 
Ine. to Ling Electronics. 
Entire interest in Missile 
Systems Corp. was sold by 
Ling Electronics 10-13-59 
and no longer part of 
Ling-Temco. 


Acquired 50% 6-3-59. 
Acquired remaining 50% 
2-10-60. 


Bauer issued to Ling-Altec 
Electronics, Inc. (a prede- 
cessor of Ling-Temco) its 
debenture in the principal 
amount of $34,000 as con- 
sideration for a parcel of 
land purchased from Ling- 
Altec in June, 1959. On 
April 15, 1960 the terms of 
the debenture were revised 
to make it convertible into 
Bauer common stock, at 
which time Ling-Altec con- 
verted $7,500 debenture 
principal into 7,500 shares 
Bauer common stock (ap- 
proximately 2% of the 
total common stock out- 
standing), waiving any 
further conversion privi- 


leges. 
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Date of Acqui- 


sition Name and Address Description of Business Remarks 
13. July 11,1960 Temco Aircraft Corp. Manufacture of Corvus mis- 
and subsidiary* sile parts, aircraft assem- 
Garland, Tex. blies and electronic equip- 


ment. Performance of over- 
haul and aerosystems work 
on military aircraft. 


*Fenske, Fedrick & Production of electronic, 80% acquired by Tem- 
Miller, Inc. optic and electrical devices. co Aircraft Corporation 
Los Angeles, Cal. Principal product is new 2-28-58. Acquired remain- 
type multi-channel plotting ing 20% 12-31-60. 
device marketed under trade 
name ‘‘Iconorama.”’ 


Luscombe Aircraft Manufacture of small pri- 85.40% of capital stock ac- 


Corp. vate commercial airplane. quired by Temco Aircraft 
Garland, Tex. Corporation 3-31-50. lLus- 
‘ combe merged into Temco 
2-27-53. 
14. Dee. 31, 1960 Ed Friedrich, Inc. Manufacture of refrigeration 
Friedrich Refrigera- equipment, including room 
tors, Inc. air conditioners, central air 
San Antonio, Tex. conditioning units, commer- 


cial freezers and refriger- 
ated display cases. 


15. Jan. 31,1961 National Aeronautics Consulting and engineering 
and Space Engineer- services primarily with re 


ing, Inc. gard to construction of mis- 
Los Angeles, Cal. sile base facilities. 
Appendix 2 


SUMMARY OF ACQUISITIONS 
CHANCE VOUGHT CORPORATION 
Date of Acqui- 
sition Name and Address Description of Business 
Oct. 8, 1959 National Data Processing Corp. Bank automation 
(51% owner) 


Nov. 1959 General Coach Works, Inc. Mobile homes 
A.B.C. Coach Co., Ine. Mobile homes 
Mid-States Corp. Mobile homes 
March 1, 1960 Information Systems, Inc. Electronic computers, etc., used in 
(80% owner) automatic industrial controls 
April 1961 Harbor Boat Building Co. and Ship building and ship repair; design 
affiliate Harco Engineering Co. marinas; ship engineering 


[70,161] Revlon, Inc, v. Kaufmann Furniture Co., trading as Pennsylvania Em- 
ployees Mart (P. E. M.), Oscar.W. Winchell, and Winbrook Drugs, Inc. 


In the Pennsylvania Court of Common Pleas, Berks County. No. 2922 Equity Docket, 
1961. Dated October 30, 1961. 


Sur Preliminary Injunction. 


Pennsylvania Fair Trade Act 


Fair Trade Enforcement—Preliminary Injunction—Irreparable Injury.—A_ prelimi- 
nary injunction was dissolved where the fair trader failed to prove irreparable injury. 
Testimony of defendant’s competitor that he noticed a loss of sales of the manufacturer’s 
product was of no evidentiary value because the claimed loss began before the defendant 
was open for business. Also, the fair trader failed to prove sales of items. 


See Fair Trade, Vol. 2, J 6358.40. 
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Fair Trade Enforcement—Preliminary Injunction—Fair and Open Competition —A 
preliminary injunction was dissolved where the fair trader failed to establish by absolute 
proof that its products were in fair and open competition throughout the commonwealth. 
The mere opinion or conclusion of a witness or admission in the pleadings is not 


sufficient. 
See Fair Trade, Vol. 2, | 6176.40. 


For the plaintiff: Fred I. Noch, James M. Potter and Matthew L. Salonger, New York, 


P. E. M. except sales made to one non- 


Ney. 
For the defendants: Harold Blumberg and Edward Youngerman. 
Opinion 
[Enforcement Suit} 


Bony, Judge [Jn full text]: The Plaintiff, 
Revlon, Inc. (Revlon), filed its Complaint 
in Equity alleging that the Defendants, 
Kaufmann Furniture Co., t/a Pennsylvania 
Employees Mart (P. E. M.), Oscar W. 
Winchell, and Winbrook Drugs, Inc. (Win- 
brook) were offering for sale and selling 
certain of Plaintiff's cosmetic products at 
prices below the stipulated dealer minimum 
retail prices for such cosmetic products. It 
prays that the Defendants be enjoined from 
advertising and selling Revlon products 
under the Fair Trade prices. 


After hearing on June 26, 1961, the 
Court signed a Preliminary Decree granting 
said injunction against two of the Defend- 
ants, Kaufmann Furniture Co., trading 
as Pennsylvania Employees Mart (P. E. M.) 
and Winbrook Drugs, Inc. (Winbrook). 
Thereafter, Defendants duly filed their mo- 
tion to dissolve the injunction. 


[Lease Arrangement] 


The testimony of the Plaintiff discloses 
that Winbrook leases a space in the retail 
store of P. E. M. located at 750 Penn Street, 
Reading, Pennsylvania. This space is a drug 
and cosmetic department which is owned 
and operated by Winbrook who has its own 
employees, its manager, and has its own list 
prices to be charged for the articles offered 
for sale. P. E. M. does not fix or set the 
prices, but the purchaser does not know of 
the arrangements as to the lease and prices, 
and all packages are marked with a green 
sticker, P. E. M., and all advertisements also 
appear under the name of P. E. M. 


[Evidence] 


Prices of products of Revlon were adver- 
tised and sold at the drug counter below 
Fair Trade prices to members only of 


Trade Regulation Reports 


member who was a salesman of Revlon. 
The number of members, the membership 
fee, or the qualifications of the members 
was not in the offered testimony. Said sales- 
man obtained the membership card of a 
friend who was a member, and used this 
card to make the purchases. One of the 
purchases was made during the noon-day 
intermission of the trial of the case. No 
evidence was presented as to the number 
of Revlon items sold and the total sales 
value thereof. 


No competent testimony was offered to 
show that other retailers were injured or 
damaged by sales of P. E. M. Their sole 
witness who sells Revlon products at 
Temple, Berks County, Pennsylvania, stated 
that he noticed loss of sales in April or 
May of 1960 while P. E. M. was not open 
for business until September or October, 
1960, 


Evidence of the Plaintiff showed that one 
thousand Fair Trade Agreements were 
signed and in force in Pennsylvania govern- 
ing over three hundred Revlon items, that 
over $150,000,000 was spent by the Plaintiff 
for trade marks, advertising, and promoting 
the trade name of Revlon in various adver- 
tising mediums, and that its items are in 
general competition with cosmetic products 
of other companies. 


The lease between P. E. M. and Winbrook 
was not offered and admitted in evidence 
although paragraph 6 and paragraph 11 were 
read. Likewise, no evidence was presented 
that P. E. M. or Winbrook signed a Fair 
Trade Agreement. However, a Fair Trade 
Agreement with Sun Ray Pharmacy of 
Philadelphia was admitted into evidence 
but it was objected to because it was im- 
properly proved. 


The Defendants have raised numerous 
questions in their brief but it is not neces- 
sary to discuss and determine all of them. 
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[Necessary Proof] 


A careful review of the record and a con- 
sideration of the able briefs of counsel leads 
to the conclusion that the Plaintiff has not 
made out a clear case on the facts. All the 
testimony, a part of which is reviewed 
above, leaves the Chancellor with an opin- 
ion that is doubtful as to the granting of a 
preliminary injunction. The law in this re- 
gard is clear as was stated in the case of 
McDonald v. Noga, 393 Pa. 312: 


¥ . A preliminary injunction is 


granted only in a clear case where the. 


ground for it is not open to question: 
Herr v. Rumisek, 303 Pa. 9, 10, 153 A. 
125 2 As was said in Myersdale & 
Salisbury Street Railway Company v. Penn- 
sylvania & Maryland Street Railway Com- 
pany, 219 Pa. 558, 565-566, 69 A. 92, ‘The 
complainant must establish a clear legal 
right, not doubtful, nor uncertain, and the 
injury threatened must be of a permanent 
and irreparable character. Where the 
complainant’s title is doubtful equity will 
not relieve by injunction: Commonwealth 
v. Rush, 14 Pa. 186; Bumnell’s Appeal, 69 
Pa. 59; Commissioners v. Long, 1 Pars. 
Eq. Cases, 143. It is the duty of the 
court when an injunction bill has been 
filed, to inquire and ascertain whether 
the individuals, or corporation, seeking 
the relief, has a clear legal right to the 
use, Occupation or enjoyment of the prop- 
erty or right, the invasion of which is 
sought to be enjoined. These are ele- 
mentary principles in a proceeding in 
equity.’ ” 


See also Vulcanized Rubber & Plastics Com- 
pany v. Scheckter, 400 Pa. 405. 


[Irreparable Injury] 


The action of the Court was based on 
insufficient legally competent facts which 
would bring the matter within the ruling of 
the case of Blanton v. Paul, 400 Pa. 347, 
that the preliminary injunction was not 
based on reasonable grounds. Should this 
Court now continue the preliminary injunc- 
tion it would do so without considering 
the merits of the case as a whole for the 
Defendants have not filed an Answer and 
have presented no testimony. The record 
presently does not show that the Plaintiff 
will suffer irreparable injury to its business 
if no preliminary injunction should issue. 
The sole testimony presented on this ques- 


tion was of no evidentiary value for the 
alleged loss of business of a competing drug 
store began prior to the alleged sales by the 
Defendants in September or October, 1960. 


[Volume of Sales] 


In the same vein the Plaintiff has not 
proved the number of Revlon items sold 
and the total sales thereof so it is again 
doubtful if the Plaintiff has suffered any 
damages. We can, of course, assume from 
the testimony of Mrs. Pittarelli that Revlon 
items were sold. But certainly, one of the 
first steps in determining whether the Plain- 
tiff has suffered the damages that it alleges 
it has suffered in its Complaint, is not 
only to prove prices but also to prove sales 
of items. The offer to sell without the sale 
certainly created an additional doubt. 


[Fair and Open Competition] 


And finally, there must be absolute proof 
that the items of merchandise are in fair 
and open competition throughout this Com- 
monwealth, which must be established by 
fact and not by opinion or conclusion of a 
witness. Under the recent case of Gulf Oil 
Corporation v. Mays [1960 Trape Cases 
7 69,821], 401 Pa. 413, it was decided that 
the Commonwealth has an interest in cases 
involving unlawful price fixing, and the 
mere admission in pleadings that the items 
of products are in open competition is not 
sufficient without evidentiary proof. 


We come to the same conclusion that 
the Supreme Court did in the case of Sin- 
clair Refining Co. v. Schwartz, 398 Pa. 60, 
64: 


“Since competition is the nexus of the 
Act and has been asserted and denied, the 
need of proof is obvious. 


“There are substantial issues that should 
await development at a full hearing. The 
current injunction, whose imposition we 
regard as without basis, should be dis- 
solved.” : 


And now, to wit: October 30, 1961, the 
preliminary injunction heretofore issued on 
June 26, 1961 is dissolved. 


READINGER, J. was not present at the argu- 
ment of the case and did not participate in 
this decision. 
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[f] 70,162] The Baltimore Luggage Co., Gertrude Holtzman, and Samuel J. Holtzman 
v. Federal. Trade Commission. 


In the United States Court of Appeals for the Fourth Circuit. No. 8382. Decided 
November 7, 1961. 


On Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


; Misrepresentation—Prices—Preticketing—Area for Determining Regular and Usual 
Prices.—Deceptive preticketing was established where it was shown, among other things, 
that a manufacturer preticketed its luggage sold through retail stores with prices which 
were in excess of those at which the luggage was usually and regularly sold by retailers 
in 12 of the 47 jurisdictions in which its retailers were located, embracing 387 of its 1,276 
retailers and representing 37.5 per cent of its total dollar sales volume. A consideration 
of the trade areas where the preticketed prices were higher than the actual prices, rather 
than the country as a whole, was proper for determining the regular and usual prices. 


‘See Misrepresentation, Vol. 2, J 7835.32. 


Misrepresentation—Prices—Preticketing—Legality—A manufacturer of luggage vio- 
lated the FTC Act by preticketing luggage sold through retail stores with retail prices 
which were in excess (approximately $2.00) of the prices at which the luggage was usually 
and regularly sold by retailers. As to preticketing in 387 of its 1,276 retail outlets in 
which the retail prices were substantially less than the preticketed retail prices, it was 
found that the manufacturer’s purpose was to make it appear to customers of the retailers 
that the retailer was selling the luggage at approximately $2.00 less than the regular retail 
price, and that the manufacturer was aware that its price tags were being used for 
deceptive purposes. The cease and desist order did not proscribe the manufacturer’s 
practice of preticketing; it only prohibited the manufacturer from preticketing its luggage 
with a retail price “when such amount is in excess of the price at which said merchandise 
is usually and regularly sold at retail in the trade area or areas where the representations 
are made.” Although the Automobile Information Disclosure Act indicates that preticket- 
ing per se is not illegal, it does not indicate that deceptive preticketing has Congressional 
approval. 

See Basic Rules, Vol. 1, { 805, Misrepresentation, Vol. 2, J 7835.321. 

For the petitioners: William J. Pittler, with Robert L. Sullivan, Jr.. and Sklar & 
Sullivan on brief. 


For the respondent: Gerald Harwood, Attorney, Federal Trade Commission, with 
James McI. Henderson, General Counsel, and J. B. Truly, Assistant General Counsel, 
Federal Trade Commission, on brief. 


Affirming FTC cease and desist order in Dkt. 7683. 
Before Soper and BryANn, Circuit Judges, and BARKSDALE, District Judge. 


order, Baltimore has filed its petition for 


[FTC Order] 


BARKSDALE, District Judge [Jn full text]: 
After an administrative hearing, the Fed- 
eral Trade Commission issued an order 
against the Baltimore Luggage Company, a 
Maryland Corporation, and Gertrude Holtz- 
man and Samuel J. Holtzman, its controlling 
officers (hereinafter collectively referred to 
as “Baltimore”), requiring Baltimore to 
cease and desist from a continuation of 
certain of its acts and practices alleged to 
be violative of the Federal Trade Com- 
mission Act. Feeling aggrieved by this 
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review in this court. 


The pertinent provisions of the Act are 
as follows: 


“Sec. 5(a)(1). Unfair methods of com- 
petition in commerce, and unfair or de- 
ceptive acts or practices in commerce, are 
hereby declared unlawful.” 66 Stat. 632 
(1952), 15 U. S. C. 45(a) (1). 

“Sec. 5(a)(6). The Commission is 
hereby empowered and directed to pre- 
vent persons, partnerships or corpora- 
tions, from using unfair methods 
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of competition in commerce and unfair or 
deceptive acts or practices in commerce. 


66 Stat. 632 (1952), 15 U. S. C. 45(a)(6). 


“Sec. 5(c) the findings of the 
Commission as to the facts, if supported 
by evidence shall be conclusive.” 52 Stat. 
PSMGA938) 15 Us SreG7 45(c) 2. 


[Preticketing] 


There is little, if any, controversy as to 
facts. Baltimore Luggage Company manu- 
factures luggage in the city of Baltimore, 
which it sells under the name of “Lady 
Baltimore”, in eight different sizes and 
eight different colors, directly to retail 
dealers throughout the United States. .The 
individual defendants are its officers, who 
formulate, direct and control its acts and 
practices. Each piece of luggage is shipped 
by Baltimore to the retail dealer with a 
printed ticket or tag attached, setting forth 
a retail price for that piece of luggage. 
The precise language appearing on a typical 
ticket or tag is as follows: 


“Lady Baltimore 
Fashion Luggage 
Size: 18” O’Nite 
Color: Coppertone 
Price: 12.95 - * 


*Subject to existing Federal & Sales 
Taxes” 


[Regular Prices], 


During the period involved in this pro- 
ceeding, the ticketed retail prices ranged 
from $12.95 plus tax for the smallest pieces 
to $21.95 plus tax for the largest pieces. 
Actually, during this period Baltimore’s 
luggage was usually and regularly sold by 
numerous retailers, including those in the 
New York, Philadelphia, Washington and 
Baltimore trade areas, at a retail price of 
approximately $2.00 lower than the ticketed 
price. The regular and customary retail 
price for Baltimore’s luggage was approxi- 
mately $2.00 lower than the ticketed price 
in areas throughout the country in which 
were located 387 of the approximately 
1,276 retail outlets for Baltimore’s luggage, 
which retail outlets accounted for ap- 
proximately 371%4% of Baltimore’s sales. 
Although Baltimore’s pretickets were some- 
times removed by the retailers who sold 
the luggage at less than the preticketed 
price when the luggage was put on sale, 
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generally the retailers left Baltimore’s tick- 
ets on the luggage. Some stores also 
exhibited cards furnished by Baltimore 
showing the same price as that printed on 
Baltimore’s tickets. The hearing examiner 
found, and the Commissioner adopted his 
findings, that by preticketing its luggage, 
and in some instances also by furnishing 
customers with display cards showing re- 
tail prices, Baltimore represented that the 
prices on the tickets and cards were the 
usual and regular retail prices for its lug- 
gage, and that this representation was 


false in those trade areas where the luggage 


was usually and regularly sold at retail at 
approximately $2.00 less. The Commission, 
adopting the finding of its hearing exam- 
iner, further found that, in the areas in 
which Baltimore’s luggage was usually and 
regularly sold for approximately $2.00 less 
than the preticketed price, Baltimore had 
placed in the hands of the retailers the 
means of deceiving purchasers into believ- 
ing that the luggage was being offered at 
reduced prices lower than the regular retail 
prices. Although Baltimore contended that 
any representations as to the regular and 
usual price of its luggage should be judged 
on the basis of the price at which the 
luggage is sold throughout the country, 
rather than the price at which it is regu- 
larly and customarily sold in the trade areas 
where the preticketed price was higher than 
the actual price, the Commissioner re- 
jected this contention and issued its order 
directing petitioners to cease and desist 
from: 


“1, Representing, directly or by im- 
plication, by means of pre-ticketing or 
in any other manner, that any amount is 
the usual and regular retail price of mer- 
chandise when such amount is in excess 
of the price at which said merchandise 
is usually and regularly sold at retail 
in the trade area or areas where the 
representations are made. 


_ “2, Furnishing to others any means or 
instrumentality by or through which the 
public may be misled as to the usual and 
customary prices of respondents’ mer- 
chandise. 


“3. Putting any plan into operation 
through the use of which retailers or 
others may misrepresent the usual and 
regular retail price of merchandise.” 


Although Baltimore contends that this 
order is ambiguous and indefinite, we find 
no substance in this contention. 
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[Authorities] 


The Commission does not contend that 
for the manufacturer to place tickets on 
its products before delivering them to re- 
tailers indicating the retail purchase price, 
a practice known as “preticketing”, is illegal 
or deceptive per se. But the Commission 
does maintain, and Baltimore agrees, that 
manufacturers who preticket their prod- 
ucts fictitiously are guilty of engaging in 
an unfair trade practice in violation of the 
Act. It was held in Federal Trade Com- 
mission v. Winsted Hosiery Co., 258 U. S. 
483, that the Commission might properly 
inhibit a manufacturer from placing labels 
on its merchandise fictitiously misrepre- 
senting the material from which the mer- 
chandise was manufactured. And more to 
the point, it has recently been held in 
Clinton Watch Co. v. Federal Trade Com- 
mission [1961 Trape Cases { 70,055], 291 
F. (2d) 838, that preticketing merchandise at 
fictitious and excessive prices, was an ac- 
tivity proscribed by the Act in order to 
protect the interest of the public. The 
court said (p. 840): 


“. . Petitioners are engaged in the 
manufacture of watches which are sold 
in interstate commerce to wholesale mail 
order houses, to discount houses, and to 
retailers. A price tag is attached to each 
watch at the factory, reflecting a price 
substantially in excess of the normal and 
usual retail price. Ultimate purchasers 
of petitioners’ products testified that they 
bought the watches at substantially lower 
prices than those indicated on the at- 
tached tickets. Preticketing at fictitious 
and excessive prices must be deemed to 
have the tendency of deceiving the public 
as to the savings afforded by the pur- 
chase of a product thus tagged as well 
as to the value of the product acquired. 
Petitioners’ practice places a means of 
misleading the public into the hands of 
those who ultimately deal with the con- 
sumer. Notwithstanding the prevalence 
of these practices and the familiarity 
therewith among the members of the 
trade, these activities are proscribed to 
protect the interest of the public. Federal 
Trade Commission v. Winsted Hosiery Co., 
1922, 258 U. S. 483, 494, 42 St. Ct. 384, 
66 L. Ed. 729. 


“Misrepresentation as to the retail value 
of merchandise by means of an attached, 
fictitious price and deception as to savings 
afforded by the purchase of the product 
at a substantially lower price than that 
indicated thereon constitute unfair meth- 
ods of competition. Niresk Industries, Inc. 
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v. Federal Trade Commission [1960 TRADE 
Cases { 69,625], 7 Cir., 1960, 278 F. 2d 
337, 340, certiorari denied 364 U. S. 883, 
81 S. Ct. 173, 5 L. Ed. 2d 104; Harsam 
Distributors, Inc. v. Federal Trade Commis- 
sion [1959 Trape Cases {| 69,280], 2 Cir., 
1959, 263 F. 2d 396, 397.” 


[Trade Area] 


Baltimore’s principal contention is that: 
“In order to sustain its allegation that the 
Petitioners (Baltimore), by the use of pre- 
tickets, misrepresent the usual and regular 
retail price of its luggage, the Respondent 
(the Commissioner) must prove, by sub- 
stantial evidence, that the usual and regular 
price at which Petitioners’ product is sold 
at retail, throughout the country, is substan- 
tially less than its preticketed price.” With 
this contention we do not agree. The evi- 
dence showed that Baltimore sold its lug- 
gage to 1,276 retail customers in cities 
located in 46 states and the District of 
Columbia. Of this number, 387 retailers in 
approximately twelve states sold this lug- 
gage at retail at substantially less than 
the preticketed prices. Sales to these 387 
retail dealers represented 37.5% of Balti- 
more’s total dollar volume sales. As to 
the preticketing in the 387 retail stores in 
which the retail prices charged were sub- 
stantially less than the preticketed retail 
prices, the Commission has found as a fact 
that ‘“Respondent’s purpose is self evident— 
to make it appear to the store customers 
that the store was selling the luggage at 
approximately two dollars less than the 
regular retail price, and the customer would 
believe he or she was getting a reduced 
price. It is apparent that the respondent 
corporation was aware that its price tags 
were being used for deceptive purposes.” 


No authorities have been cited to us, nor 
do we find any, which hold that, before 
the Commission may proscribe a deceptive 
practice on the part of a manufacturer 
which is widespread, it must be shown that 
the practice is not only widespread but 
universal. 

The Commission has supplied us with 
copies of agreed orders entered in the 
proceedings In re Siegmund Werner, Inc., 
etc., Oct. 28, 1960, and In re Knight of Rest 
Products, Inc., etc., Sept. 13, 1960. Both of 
these orders required defendants to cease 
and desist from, iter alia, preticketing their 
merchandise with a retail price “in excess of 
the price at which such product is usually 
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and customarily sold at retail in the trade 
area or areas where the representation 1s 
made.” (Italics supplied). 


It does not appear from these orders 
how widespread the deceptive preticketing 
had been, but the italicized language would 
seem to indicate that the deceptive pre- 
ticketing was not universal, but only in cer- 
tain areas. 


[Preticketing Not Barred] 


We hold that the evidence here was ample 
to support the finding of the Commission 
that Baltimore’s preticketing practice was 
deceptive to the extent indicated above, 
and fully justified the Commission’s order 
requiring Baltimore to cease and desist 
from this practice. It is to be noted that 
the Commission’s order does not proscribe 
Baltimore’s practice of preticketing: the 
order only requires Baltimore to cease and 
desist from preticketing its merchandise 
with a retail price “when such amount is 
in excess of the price at which said mer- 
chandise is usually and regularly sold at 
retail in the trade area or areas where 
the representations are made.” 


[Auto Price Law] 


Baltimore seeks to justify its preticketing 
practice by reference to the Automobile 
Information Disclosure Act, Public Law 
85-506, July 7, 1958, 72 Stat. 325, 15 USCA 
1231-1233, which requires manufacturers of 
automobiles to place a label upon each new 
car delivered to a retailer showing “the 
retail price of such automobile suggested 
by the manufacturer’, together with the 
suggested retail price of accessories and 
other items of optional equipment attached 
to the automobile, and the transportation 
costs. While this Act does require a 
species of preticketing, it is not a statute 
of general application, but applies solely 
and specifically to the sale of new auto- 
mobiles, and was intended to protect the 
public from fraudulent practices engaged 
in primarily by retail automobile dealers. 
The legislative history of this Act, U. S. 
Congressional and Administrative News, 
85th Congress 1958, p. 2902, in speaking of 
the purpose of the bill and the need for 
the legislation, sets out (pp. 2903, 2904, 
2905) : 


“The primary purpose of the bill is to 
disclose the manufacturers’ suggested re- 
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tail price of the automobile (passenger 
car or station wagon) so that the buyer 
will know what it is. This information 
is not available now. 


“The present-day buyer of a new auto- 
mobile is usually completely bewildered 
and unable to find his way through the 
marketing jungle in which the automobile 
dealers have become involved. 


“This bill will restore the confidence 
of the automobile buyer. The disclosure 
of the manufacturer's suggested retail 
price will help to minimize the advertising 
extravagances indulged in by some auto- 
mobile dealers. 


. 


“Neep For LEGISLATION 


“Recently, the new car dealers have 
been plagued by unfair and unscrupulous 
marketing practices on the part of some 
dealers, which have been injurious to the 
new car dealers as a whole, injurious to 
the car manufacturers, and bewildering 
to the purchasers of new cars. These 
practices are what is called ‘price packing’ 
and misleading advertising. They have 
created chaos and confusion in the market 
place. 


“Price packing is the practice of mark- 
ing up or adding charges over and above 
the normal recognized markup from the 
wholesale price at which a dealer pur- 
chases a new automobile from a manufac- 
turer. The pack in the price of the car 
is, of course, offset by over-allowances 
on the true value of the customer’s used 
car. Much of the trouble caused by the 
pack has been the misconception, created 
in the minds of the public, as to the value 
of the used car in today’s market, as 
well as the uncertainty of knowing what 
the new car is worth. The effect has 
been to confuse the public and to damage 
the automobile industry. Dealers who 
would like to do business on a fair, com- 
petitive basis have been forced to use 
such tactics in order to stay in business. 
Confusion, doubt, and suspicion have 
developed in the minds of the buying 
public which have retarded the sale of 
new cars, and have set off a chain reac- 
tion adversely affecting the entire auto- 
mobile industry, and, in fact, our entire 
ECONOmiy maces 


It is quite obvious that the Automobile 
Information Disclosure Act was enacted in 
the effort to remedy a situation peculiar 
to the automobile industry brought about 
by widespread fraudulent or deceptive prac- 
tices principally indulged in by retailers. 
The Act does indicate that preticketing per se 
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is not illegal, but the Commission does not 
so contend. There is nothing in this Act 
to indicate the fictitious or deceptive pre- 
ticketing has Congressional approval. 


[A firmed] 
It follows that the order of the Federal 
Trade Commission complained of by Peti- 
tioner is affirmed. 


abl 70,163] Jeanne Koster v. Lingan A. Warren, Milton L. Selby, Chester N. Sanders, 
Dwight M. Cochran, et al., and Safeway Stores, Inc. 


In the United States Court of Appeals for the Ninth Circuit. No, 16,800. Dated 
October 19, 1961. 


_Upon Appeal from the United States District Court for the Northern District of 
California, Southern Division. Harris, District Judge. 


Sherman Act 


Corporate Officers—Company Payment of Antitrust Fine—Recovery by Stockholder. 
—There was no reasonable probability that a stockholder would prevail in his derivative 
action to recover from the corporation’s former president the sum of $75,000, representing 
the amount of an antitrust fine paid by the corporation on behalf of the president who, on a 
plea of nolo contendere, was fined in a government antitrust action against the corporation and 
the president. The corporation was simply attempting to extricate itself from a trouble situation 
-which presented itself after the fact of the alleged violation. The payment of the fine was not 
made pursuant to any agreement of indemnity, but was to compensate the president for 
foregoing rights (going to trial on a not guilty plea) which if exercised could operate to 
the detriment of the corporation (loss of antitrust cases, possible treble damage suits, 
expense and loss of time, and adverse publicity). 


See Department of Justice Enforcement and Procedure, Vol. 2, 8682.70. 


For the appellant: Garry, Dreyfus, McTernan & Keller, San Francisco, Cal., Sidney 
L. Garwin, New York, N. Y., of counsel. 


For the appellees: William T. Selby, Ventura, Cal., for Milton L. Selby; W. Burleigh 
Pattee, Bruce M. Casey, Jr., and Chickerling & Gregory, San Francisco, Cal., for Chester 
N. Sanders; Ackerman, Johnston, Johnston & Mathews, George H. Johnston and Willard 
P. Norberg, San Francisco, Cal., for Lingan A. Warren; McCutchen, Doyle, Brown & 
Enersen, Morris M. Doyle, Burnham Enersen and Bryant K. Zimmerman, San Francisco, 
Cal., for Dwight M. Cochran; Turner H. McBain and Donald G. McNeil, San Francisco, 
Cal., for Safeway Stores, Inc., and Robert A. Magowan; Pillsbury, Madison & Sutro, 
San Francisco, Cal., of counsel. 


Affirming 1959 Trade Cases {[ 69,509. 
Before CHAMBERS, Merritt and Koetscn, Circuit Judges. 


move the court for an order requiring the 
plaintiff to furnish security upon the 
ground: “That there is no reasonable proba- 


[Derivative Suit] 


MERRILL, Circuit Judge [In full text except 
for omissions indicated by asterisks]: Appel- 


lant, as stockholder in Safeway Stores, In- 
corporated, has brought this stockholder’s 
derivative action on behalf of the corpora- 
tion with federal jurisdiction resting on 
diversity of citizenship. She has taken this 
appeal from a judgment of dismissal for 
failure to post security pursuant to the pro- 
visions of § 834 of California’s Corporations 
Code. 

That section provides that the defendant 
in a stockholder’s derivative action may 
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bility that the prosecution of the cause of 
action alleged in the complaint against the 
moving party will benefit the corporation 
or its security holders.” 


That section further provides: 


“At the hearing upon such motion, the 
court shall consider such evidence, written 
or oral, by witnesses or affidavit, as may 
be material: (a) to the ground or grounds 
upon which the motion is based * * *.” 
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Following a hearing at which appellees, 
as moving parties, supported their motion 
by testimony and affidavit, the district court 
concluded that there was no reasonable 
probability that appellant would prevail in 
her causes of action. She was directed to 
post bond in the sum of $100,000.00. Upon 
her failure to do so within the time pre- 
scribed, the action was dismissed. 


Upon this appeal, appellant attacks the 
district court’s conclusion that there was 
no reasonable probability of her prevail- 
ing. Before we reach the merits of her con- 
tention in this respect, however, we are 
faced with two contentions with reference 
to the California statute upon which the 
court’s order was based. 

x OK Ok 


[Reimbursement of Officers] 


As a second cause of action, the complaint 
alleges: 


“On or about July 7, 1955, a Federal 
Grand Jury in Fort Worth, Texas, in- 
dicted Safeway, Warren, and one Earl 
Cliff, an employee of Safeway for violat- 
ing the Sherman Act and the Robinson 
Patman Act in the State of Texas, and 
the State of New Mexico. On or about 
November 1, 1955, the aforementioned in- 
dictment was dismissed but was replaced 
by a similar criminal information against 
Safeway, Warren and Cliff, 


“On or about June 3, 1957, all three 
tenes ons entered pleas of Nolo Conten- 
ere, 


“On or about June 18, 1957, the United 
States District Court, for the Northern 
District of Texas, Fort Worth Division, 
imposed a fine of $105,000 on Safeway, 
$75,000 on Warren, and $7,500 on Cliff, 
and in addition thereto, sentenced Warren 
and Cliff to prison for one year. The 
prison sentences imposed on Warren and 
Cliff were suspended but the fines on the 
three defendants were collected by the 
Court. 


“Pursuant to the aforesaid plan and 
conspiracy heretofore set forth and as a 
means of conferring additional benefits 
upon Warren, Safeway was caused to pay 
all of said fines including the fines im- 
posed on Warren and Cliff. 


“Said payment of the fines imposed 
upon Safeway, Warren and Cliff consti- 
tuted a gift of the assets of Safeway to 
Warren and constituted a waste of Safe- 
way’s assets in that the payment was 
made by Safeway for Warren without 
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consideration. The criminal acts per- 
formed by Safeway were performed at the 
express direction, order and command of 
Warren and with his knowledge and 
consent.” 


At the hearing appellees gave this ex- 
planation. When the indictment was re- 
placed by a criminal information a civil 
suit also was brought against Safeway. 
The corporation, under its then president, 


Magowan, attempted settlement of the 
suits. Warren and Cliff had pleaded not 


guilty. 


[Nolo Contendere] 


Magowan hoped to dispose of the criminal 
case and negotiate a settlement of the civil 
suit by consent decree in order to avoid the 
loss of the cases and the then greatly 
enhanced possibility of subsequent treble 
damage suits. He also wished to avoid ad- 
verse publicity to Safeway and further 
expense and loss of time by company per- 
sonnel. Counsel advised him that unless all 
defendants pleaded nolo contendere the court 
would require that the case be tried. Warren 
and Cliff were then persuaded to change 
their pleas to nolo contendere. 


The plan was successful. The trial of 
the cases was avoided and no treble dam- 
age suit was brought. 


Appellees assert that the action they took 
in payment of the fine was justified as a 
matter of business; that the corporation 
received its quid pro quo and that the pay- 
ment cannot be regarded as a gift or as 
waste of corporate funds. 


[Business Justification] 


Appellant contends that payment by a 
corporation of fines levied against its officers 
in antitrust suits must be held to be 
against public policy. It may well be that 
public policy would strike down, as lacking 
in quid pro quo, any arrangement whereby 
a corporate officer could with immunity 
from personal liability involve his company 
in antitrust violations. Such was not the 
arrangement here, however. The corpora- 
tion was simply attempting to extricate 
itself from a troublesome situation which 
presented itself after the fact of the alleged 
violation. The payment of the fines was not 
made pursuant to any agreement of in- 
demnity, but was to compensate Warren 
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and Cliff for foregoing rights which if 
exercised could operate to the detriment of 
the corporation. If the United States has 
cause to object to the manner in which 
Warren and Cliff have managed to escape 
the consequences of their conduct, that 
problem is not before us. 


The district court found no probability 
that appellant would prevail on this cause 
of action, and we agree. 

* * x 

The third cause of action charges waste 
of corporate assets by the disposition of an 
asset of Safeway for an inadequate price. 


[] 70,164] Federal Trade Commission v. Ace Books, Inc., and Ace News Co., Inc. 


In the United States District Court for the Southern District of New York. 
M18-304. Dated November 17, 1961. 


Federal Trade Commission Act 
FTC Investigations—Witnesses and Production of Evidence—Place of Hearing.— 
A request by subpoenaed corporations that an investigation be conducted at their offices 
to obviate the: need for removing voluminous records from their place of business was 
reasonable and, therefore, granted. 


See FTC Enforcement and Procedure, Vol. 3, J 9580. 


FTC Investigations—Witnesses and Production of Evidence—Costs.—A request by 
‘subpoenaed corporations that the FTC be required to advance the reasonable cost of 
producing subpoenaed records under Rule 45(b) of the Federal Rules of Civil Procedure 
was denied since they failed to show facts justifying such an order when the investigation 


is to be conducted in their offices. 


See FTC Enforcement and Procedure, Vol. 3, f 9580. 
For the plaintiff: Albert G. Seidman, New York, N. Y. 
For the defendant: Jerome N. Wanshel, Larchmont, N. Y. 


Memorandum 
[FTC Subpoena] 


MacManon, District Judge [Jn full text]: 
The Federal Trade Commission applies for 
an order requiring respondents to appear, 
testify and produce documentary evidence 
in an ex parte investigation being conducted 
by the Commission to determine whether 
there is reason to believe that respondents 
are violating Sections 2(a) and 2(d) of the 
Clayton Act, 15 U. S. C. A. §§ 13(a)(d), in 
connection with the sale and distribution of 
magazines and books. 


In the course of the investigation, the 
Commission served its subpoenas requiring 
respondents to appear at the United States 
Court House, Foley Square, New York, 
New York, before 2 Commission examiner to 
testify and produce designated documentary 
evidence. A hearing was convened by the 
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examiner at the time and place scheduled, 
but counsel for respondents appeared and 
advised that respondents would not comply 
with the subpoenas. 


[Place of Hearing] 


The Commission’s authority to conduct 
investigations of possible violations of the 
Clayton Act and to issue subpoenas in aid 
thereof is clearly established by Section 9 
of the Federal Trade Commission Act, 15 
U. S. C. A. § 49. Respondents do not con- 
test the Commission’s power but ask that 
the investigation be conducted at respond- 
ents’ offices to obviate the need for removing 
voluminous records from their place of 
business where they are needed. This re- 
quest is reasonable under the circumstances. 
See Walling v. Golebiewski, 142 F. 2d 1015 
(2 Cir, 1944) and Walling v. American Rolbal 
Corp., 135 F. 2d 1003, 1005 (2 Cir. 1943). 
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justifying such an order when the investiga- 
tion is to be conducted ‘at respondents’ 
offices, and the request is therefore denied. 


Accordingly, petitioner’s motion is granted, 
except that the hearing will be held at 
respondents’ offices. Settle order on notice. 


[Costs] 


Respondents further request that the 
Commission be required to advance the 
reasonable cost of producing the subpoenaed 
records under Rule 45(b), Federal Rules of 
Civil Procedure, They have shown no facts 


[70,165] Zion’s Service Corp. v. H. A. Danielson. 
In the Supreme Court of the State of Utah. No. 9232. Filed November 29, 1961. 


Utah Antitrust Laws 


Bidding Practices—Organization of Corporation—Information for Bidding—Payment 
of Dividends.—The organization of a corporation by masonfy contractors to provide them 
with estimates of materials which would be required for jobs open for bidding was illegal 
under the Utah antitrust laws, where such information was supplied to all member con- 
tractors in consideration for fees based on the cost of each job received by them, the fee 
was graduated and based on the total bid on a job and was to be added to the actual job 
cost, and the surplus funds of the corporation were to be invested and dividends were 
to be paid to members, without regard to their success as bidders. The corporation pro- 
vided a common source of information for bidding, and it had as one of its objectives the 
controlling of prices, 


See Price Fixing, Vol. 1, J 4840.47. 


Combinations—Trade Associations—Profit Corporations——A corporation organized 
by masonry contractors which had as its objective the rendering of services to member 
contractors on a fee basis and the distribution of surplus funds to successful as well as 
unsuccessful bidders was a profit corporation and illegal under the Utah antitrust laws. It 
went beyond a mere nonprofit trade association which provides essential information of a 
general nature. = 


See Combinations, Vol. 1, f[ 1875.47. 


Private Enforcement—Antitrust Law Violation as a Defense—Enforceability of Con- 
tract—A corporation’s recovery of fees for services rendered to one of its members was 
barred where the agreement under which the fees were due was violative of the Utah 
antitrust laws and clearly against public policy. 


See Private Enforcement and Procedure, Vol. 2, J 9386.47. 
For the plaintiff-respondent: Nielsen & Conder, Salt Lake City, Utah. 
For the defendant-appellant: Norman Wade, Salt Lake City, Utah, 


[Agreement] 


ANDERSON, District Judge [Jn full text]: 
The record discloses that the plaintiff, 
Zion’s Service Corporation, was incorpo- 
rated in 1955 by the defendant and 14 other 
masonry contractors who had decided to 
form a corporation that would provide cer- 
tain technical services to its members. There 
would be available the services of specialists 
in estimating the materials which would be 
required for jobs open for bidding. These 
estimates would be circulated to all mem- 
bers. On January 3, 1956, the Board of 
Directors of the corporation agreed that as 
members they would pay to the corporation 
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one per cent on all jobs received by the 
members up to $10,000, two per cent on 
jobs up to $25,000, and three per cent on 
any job over $25,000. The defendant was 
present as a director and seconded a motion 
that the fees due from the members be pro- 
rated and paid as the progress payments on 
a job were received. It was also agreed at 
this meeting that the corporation officers 
would determine the fee on jobs coming 
to the members through the corporation. 


The defendant told the other directors 
that as long as Duane White was connected 
with the corporation he would not pay either 
for his stock or the dues for services ren- 
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dered him. After Mr. White left the cor- 
poration, the defendant did pay for his 
stock and made various payments on the 
fees for services. 


A Mr, Gerald Whitaker was employed 
to provide the materials estimates and dur- 
ing 1956, 133 such estimates were prepared 
for the members, 127 being circulated to 
all members, and six for individual members. 
In 1957, 182 estimates were prepared and 
distributed, including a few private esti- 
mates. During this period of time the de- 
fendant obtained six jobs for which 
plaintiff claimed the fees due as per the 
schedule agreed upon for these jobs, total- 
ing $5,288. The defendant made payments 
to plaintiff during this period totaling 
$1,662, leaving the balance claimed by the 
plaintiff in the sum of $3,626. 


At a Board of Directors’ meeting in 
October, 1958, the defendant was advised 
as to the amount of his bill, and after the 
deletion of one ‘tem agreed to pay it if all 
of the members owing would pay the same 
fee he had been charged. 


Mr. Whitaker indicated that it was ex- 
pected that the contractors would add to 
their bids the fee provided by the schedule 
of the corporation. It is also important to 
note that the corporation paid dividends 
to the members. The defendant received a 
check for one dividend of $1,000. 


The trial court found that one of the 
purposes for which plaintiff corporation was 
formed “was to furnish to its members and 
stockholders material analyses or quantity 
surveys on projects open to bid by such 
members.” It also determined that “in 
consideration of the agreement of the cor- 
poration to furnish such services to him 
and in consideration of the agreement of 
the other members of the corporation so to 
do, defendant agreed to pay to the plaintiff 
corporation in cash ... .” 

The defendant argues that there is no 
evidence to show a contract, and second, 
that the plaintiff was not bound to do any- 
thing, so there was a lack of consideration 
which would preclude the formation of a 
contract. We do not agree. 

The members organized the corporation 
for purposes mutually beneficial to each. 
At the Board of Directors’ meeting on 
January 3, 1956, the members there present, 
the defendant among them, each agreed 
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to pay a fee to be determined by the officers 
on jobs received through the corporation 
and on all other jobs received to pay in 
accordance with the schedule agreed upon 
at the meeting. Each obviously promised 
and agreed in consideration of the promises 
of the others. 


[Existence of a Contract] 


When the defendant received the job 
in each of the six instances in question an 
enforceable obligation ripened requiring that 
he pay in accordance with his agreement. 
The fact that he asserted he would not pay 
until Mr. White left the company could 
have no possible effect on his liability under 
their agreement, but only give the corpora- 
tion a knotty administrative problem as to 
what they should do in view of his stand. 
More than this, he paid for his stock and 
made payments on the fees due for services 
rendered, further affirming that he would 
pay the balance. From these facts, it is 
abundantly clear there was more than suffi- 
cient evidence to support the trial court’s 
finding of a contract between the parties. 
The amount of the claimed balance is with- 
out serious conflict in the record, providing 
the trial court with sufficient basis in evi- 
dence from which to determine the amount 
due. 


The defendant’s argument that plaintiff 
first breached the agreement by failing to 
make investments and therefore cannot re- 
cover, does not affect the enforceability of 
the agreement which the parties made. It 
is certainly true that an investment program, 
using the fees for the same after payment of 
costs, was planned. It was one of the 
powers of the corporation which the di- 
rectors could exercise at any appropriate 
time. Since the filing of the complaint sev- 
eral investments in securities have been 
made. The powers of a corporation stated 
in its articles are to be exercised consistent 
with the judgment of the directors. The 
fact that these investments were not made 
earlier is not evidence of a breach of con- 


tract. 


[Statute of Frauds} 


Section 25-5-4, U. C. A. 1953, as amended, 
was cited by defendant as barring the 
plaintiff from recovery should the court 
find an agreement. The portion of the 
statute applicable is as follows: 
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“In the following cases, every agree- 
ment shall be void unless such agreement, 
or some note or memorandum thereof is 
in writing subscribed by the party to be 
charged therewith: 

(1) Every agreement that by its terms is 
not to be performed within one year from 
the making thereof.” (Emphasis supplied) 

The witness Whitaker testified that each 
of the members of the corporation was 
free to leave the corporation at any time 
simply by bringing in his stock to the 
company and making his desires known. 


It is undisputed that no one did. Where the — 


agreement can be performed within one 
year, though this be done by election of 
one of the parties to terminate, there can 
be no doubt but that the Statute of Frauds 
is not applicable. We agree with the fol- 
lowing statement from the Restatement of 
Contracts and believe it determinative of 
this question: 

“The words ‘cannot be fully performed’ 
must be taken literally. The fact that 
performance within a year is entirely im- 
probable or not expected by the parties, 
does not bring the contract within this 
statute.” (Sec. 198, Comment b.) 


In Johnson v. Johnson, 31 Utah 408, 88 P. 
230, we ruled that a contract by a purchaser 
of land to pay the seller “for life, one-half 
of the crops produced on lands” was not 
within the above provision since death might 
occur within one year. The right to termi- 
nate a contract at any time is likewise such 
an event as may occur within a year and 
hence the statute does not apply. 


[Antitrust Defense] 


The defense which defendant seems to 
emphasize most vigorously is that in any 
event the contract under which plaintiff 
claims is unenforceable by reason of being 
in violation of Section 50-1-1, U. C. A. 
1953, (Utah Constitution Art. XII, Sec. 
20) in that it is an unlawful restraint of 
trade. The following sections are relied 
upon by defendant: 


Section 50-1-1, U. C. A. 1953, as amended: 


“Combinations to control prices forbidden. 
—Any combination by persons having for 
its object or effort [effect] the controlling 
of prices of any professional services, 
any products of the soil, any articles of 
manufacture or commerce, or the cost of 
exchange or transportation, is prohibited 
and declared unlawful.” 

Section 50-1-6, U. C. A. 1953, as amended: 


q 70,165 


“Forbidden Contracts void.—Any contract 
or agreement in violation of any pro- 
vision of this chapter shall be absolutely 
void.” 

These sections are buttressed by citations 
of authority from 17 C. J. S., Sec. 238, page 
622; 12 Am. Jur., Sec. 167, page 662; and 
the Restatement of Contracts, Sec. 517, all 
to the general effect that a contract which 
is, by its terms, an unreasonable restraint 
of trade is invalid as against public policy. 
With these there can be no argument. The 
defendant argues that the case of Master- 
builders Assn. of Kansas v. Carson, 296 P. 
693, applies the foregoing principles in a 
fact situation‘very similar to the one at hand. 
In that case the court held that the contract 
in quesion was void as against public policy. 


It appears that in the Masterbuilders case 
there was a contract entered into whereby 
the defendant agreed to pay the plaintiff 
association one-half of one per cent of a con- 
tract price of $10,000. One-half of this 
amount was to go to the association and 
the remaining one-half was to be distributed 
equally to the five lowest unsuccessful bid- 
ders in the contract. The association was 
an association of contractors in Kansas. 
The contractors were not organized together 
as a corporation. The association furnished 
quantities estimates to its members as was 
done in the case at bar. The Kansas court 
said that a contract by members of a volun- 
tary association in assessing a fee upon each 
member of a percentage of the contract price 
of any public contract secured by him was 
void regardless of the intent with which 
it may have been entered into. The ruling 
of the court that the contract was void was 
based upon three grounds: (1) That the 
contractor is likely to add the cost of this 
service to his bid and therefore pass it on 
to the consumer; (2) that five others who 
did not do any services or any work for 
this, benefited from the contractor’s bid; 
and (3) free competition is diminished 
where all contractors use the same service 
from the same source. 


This case is comparable to the one at 
hand. The member contractor is likely to 
add the costs of this service to the con- 
sumer. This was borne out by plaintiffs 
witness, Mr. Whitaker, who stated he ex- 
pected the amount to be charged to each 
contractor would be added to his bid. 
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[Profit Corporation] 


Also, the members of the organization 
expected that the fees assessed would more 
than pay the cost of the same, since divi- 
dends were paid to the members from 
profits, and an investment program was 
contemplated. One of the inducements for 
members to join was the investment op- 
portunity for the members arising from 
the investment of the funds of the corpora- 
tion. This meant that all members were 
to receive dividends and benefit from the 
investments, without regard to their suc- 
cess as bidders. 


Hence, in the case at bar the corporation 
was not formed strictly as a nonprofit trade 
association to provide essential information 
involving the economics of their trade, but 
had a wider and broader organizational pur- 
pose, a clear agreement to employ a com- 
mon agent to provide one essential ser- 
vice in bidding each job—a common source 
of information for bidding—and with a fee 
schedule producing sufficient profit for in- 
vestments and dividends to be paid the 
members. All members would share in the 
benefits and profits of an investment pro- 
gram, irrespective of whether they actually 
paid any fees. This extra margin in fee 
was imposed knowing full well that it would 
be passed on to the public and the fees 
were computed with this very thought in 
mind. 


[Objectional Features] 


We, therefore, conclude that where a 
group of contractors organize a profit cor- 
poration for the purpose of providing to 
each an essential service necessary for the 
individual contractor to make a bid on a 


particular job, and all the members get 
such information from this common source, 
and where the fee to be paid is graduated 
upward based on the total bid, and where 
the fee is understood to be in addition to 
the actual job cost with the purpose in 
mind of carrying out an investment program 
for the members, and paying dividends, that 
such a contract is a combination which has 
as one of its objects the controlling of prices 
in violation of 50-1-1, U. C. A.-1953, and 
also is in unreasonable restraint of trade 
and invalid as against public policy. 


Plaintiff’s authorities respecting the right 
of those engaged in commerce to organize 
into trade associations, nonprofit in nature, 
to provide essential information of a gen- 
eral nature that may be applied to specific 
problems of the members is not questioned. 
This is not such a case. 


The citation of Frailey v. McGarry (1949), 
116 Utah 504, 211 P. 2d 840, is in point in 
that there must be a showing free from 
doubt that the contract is against public 
policy, and not merely one which has 
turned out unfortunately for a party, to 
successfully claim the defense of public pol- 
icy. But the present case is a case where 
the contract is clearly against public policy. 


For these reasons the judgment is re- 
versed, and the district court is directed to 
enter a judgment dismissing plaintiff’s cause 
and awarding defendant his costs herein. 

We concur: F, Henrt Henetop, Rocer I. 
McDonoucH, FE. R. CALtister, JR., J. ALLAN 
CRrocKETT, Justices. 

Wabe, CJ. having disqualified himself does 
not participate. 


[70,166] Switzer Brothers, Inc., Robert C. Switzer and Joseph L. Switzer v. Harry 
P. Locklin and Elmer J. Brant, general partners doing business under the firm name of 


Radiant Color Company. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 1961, 
September Session, 1961. Nos. 13,193 and 13,194. November 30, 1961. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. MINER, Judge. 


Sherman Act 
Patents—Tying Arrangements—Materials Used in Patented Devices—Infringement 
Suits—Daylight Fluorescent Materials——License agreements in which the assignee of 
patents on daylight fluorescent devices tied the use of its trade-mark and materials pro- 
duced or approved by it to the use of its patents constituted an attempt to monopolize the 
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industry and a per se violation of the Sherman Act. The licensees were required to place 
the trademark on all raw materials and devices, to use only materials produced or approved 
by the assignee in the manufacture of all devices, and to deal only with other licensees in 
the buying and selling of such materials. In furtherance of its licensing program, the 
assignee also had unlawfully brought infringement suits, and threatened to bring such 
suits, against customers of the claimant on account of materials purchased from the claim- 
ant which were not covered by the assignee’s patents. 


See Patents, Vol. 2, J 5045.20, 5080.75. 


Patents—Tying Arrangements—Materials Used in Patented Devices—Business Justi- 
fication—Reasonableness of Approval—Effect of Trade-Mark Act.—License agreements 
in which the assignee of patents on daylight fluorescent devices tied the use of its trade- 
mark and materials produced or approved by it to the use of its patents was not justifiable 
as a method of controlling the quality and method of use of the materials. U. S. v. Jerrold 
Electronics Corp., 1960 Trave Cases {| 69,784, was distinguished because it involved a new 
technology which was likely to succeed only if control of the equipment were retained 
by the original manufacturer. Dehydrating Process Co. v. A. O. Smith Corp., 1961 TRADE 
Cases J 70,069, was also distinguished, since the evidence there had shown that the sale 
of the patented items for use with products of other manufacturers resulted in 50% cus- 
tomer dissatisfaction. The argument here that it was reasonable to require the use of 
only approved materials because quality materials would have been approved, was rejected; 
the evidence showed that no materials were ever approved except materials of licensed 
manufacturers and that approval was conditioned on acceptance of a license and payment 
of royalties. Also, the licensing agreements were not justified under the quality control 
provisions of the Trade-Mark Act since they were patent licenses and not trade-mark 
licenses and, in any event, the Act could not be construed so as to condone an antitrust 
violation. 


See Patents, Vol. 2, 7 5080, 5105.45. 


Patents—Tying Agreements—Materials Used in Patented Devices—Suitability for 
Noninfringing Use.—License agreements in which the assignee of patents on daylight 
fluorescent devices tied the use of materials produced or approved by it to the use of its 
patents were not justified under Sec. 271(d) of the Patent Code since the tied materials 
were suitable for substantial noninfringing use. The section referred to applies only to 
components of a patented combination which are “not a staple article or commodity of 
commerce suitable for noninfringing use” and it cannot be construed as vacating the rule 
in Mercoid Corp. v. Mid-Continent Investment Co., 1944-1945 Trape CAsEs J 57,201, that the 
monopoly of a combination patent extends only to the totality of the combination, and 
not to the separate component elements of the combination. 


See Patents, Vol. 2, J 5080.40. 


Necessity of Proving Public Injury—Private Actions—Tying Arrangments.—The fact 
that unlawful tie-in provisions of patent licensing agreements resulted in public injury was 
supported by the record. However, even if public injury were not proved, it is inherent 
in every violation of the Sherman Act and, in a treble damage action, the statutory 
criteria for recovery are satisfied when a plaintiff has proved an unlawful restraint of 
trade which caused damage to himself. 


See Basic Rules, Vol. 1, J 645.54. 


Private Enforcement—Damages Resulting from Unlawful Conduct—Other Factors 
Contributing to Injury—Elements of Damage—Expense of Defending Suits.—A claimant 
was entitled to recover damages resulting from tie-in licensing agreements, even though 
there may have been other factors contributing to his injury. The claimant was also 
entitled to recover expenses (attorneys’ fees and court costs) incurred in defending infringe- 
ment suits, and counteracting threats of such suits, against the claimant’s customers, which 
were a method of enforcing the unlawful licensing program. 


See Private Enforcement and Procedure, Vol. 2, 1 9026.09, 9026.11. 
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Private Enforcement—Tying Agreements—Appropriateness of Relief—Divestiture of 
Trade-Mark.—Divestiture of the trade-mark rights of an assignee of patents was not 
warranted by the assignee’s unlawful licensing program which tied the use of its trade- 
mark and materials produced or approved by it to the use of its patents. Especially in 
Private actions, this drastic remedy should not be used where there is no “conspiratorial 
combine of giant economic units of industry” and where a simple injunction is adequate 


to restore competition. 


See Private Enforcement and Procedure, Vol. 2, J 9310.14. 


For the counter-defendants-appellants and appellees: Albert L. Ely, Jr., and Sidney 
D. L. Jackson, Cleveland, Ohio, M. Hudson Rathburn, Chicago, II. 


For the counter-plaintiffs-appellees and appellants: Carl Hoppe and James F. Mitchell, 
San Francisco, Cal., Wm. J. Marshall, Chicago, Ill. 


Mercer, District Judge [Jn full text]: 
Appellant, Switzer Bros., Inc., Robert C. 
Switzer and Joseph L. Switzer, appeal from 
a judgment granting injunctive relief to 
appellee and ordering appellants to render 
an accounting on account of violation of 15 
WeSC. 8s$ 1-2 and 14. Harry P Cockiin 
and Elmer J. Brant, d/b/a Radiant Color 
Company, prosecute a cross-appeal, con- 
tending that the court below erred in failing 
to enjoin appellants from continuing to use 
the registered trademark, ‘“Day-Glo”, in the 
marketing of daylight fluorescent materials. 


Hereinafter, for convenience, the name 
Switzer, is used to denote Switzer Brothers, 
Inc., the term appellants is used to denote 
Switzer, Robert C. Switzer and Joseph L. 
Switzer, collectively, and the term appellee 
is used to denote Radiant Color Company. 


Switzer, an Ohio corporation which is 
wholly owned by the individual appellants, 
Robert C. and Joseph L. Switzer, is en- 
gaged in the manufacturing and selling of 
daylight fluorescent materials, which it mar- 
kets in interstate commerce under the 
registered trademark “Day-Glo”’. At all 
times since January 1, 1949, appellee has 
been a competitor of Switzer, manufactur- 
ing and marketing daylight flourescent ma- 
terials in interstate commerce under the 
trade name, ‘‘Velva-Glo.” 


The cause was tried upon appellee’s 
counter-claim for injunctive relief and treble 


1The action was originally commenced by 
appellants as a patent infringement suit against 
a@ number of appellee’s customers who are 
engaged in making and marketing daylight fiuo- 
rescent advertising displays. Appellee inter- 
vened on behalf of its customers and filed 
answers to the complaint. Pursuant to the 
mandate of this court, Switzer Bros. v. Locklin, 
7 Cir. [1953 TRADE CASES { 67,577], 207 F. 
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damages in which it was alleged that ap- 
pellants had attempted to monopolize the 
fluorescent materials market in violation of 
the antitrust laws, and appellants’ counter- 
claim against appellee, alleging antitrust 
violations and unfair competition.’ 


After a trial which lasted for some three 
weeks, the District Court entered volumi- 
nous findings of fact, about some of which 
the principal issues for decision revolve. 
The findings are summarized, generally, to 
the extent deemed necessary to an under- 
standing of the issues, before specific con- 
tentions against the findings are treated in 
relationship to the applicable law. 


Daylight fluorescent materials are pig- 
ments, liquid colors and coated paper and 
cardboard which produce brilliant color ef- 
fects through the phenomenon of fluores- 
cence in response to the visible light of day. 
End-use products in which such materials 
are employed include signalling, novelty 
and advertising devices. 


Switzer is the assignee of various patents 
relating, insofar as here pertinent, to the 
production of daylight fluorescent devices 
and displays. Switzer is also the owner of 
the registered trademark “Day-Glo” which 
it employs in marketing its fluorescent ma- 
terials, At all times material to this cause, 
Switzer marketed its products only through 
a pyramid of licensed manufacturers and 
dealers employing such materials. Switzer 
is, as the court found, the apex of the pyra- 
mid, superimposed above at least eight 


2a 483, appellee filed its counter-claim under 
the antitrust laws. The patent infringement 
complaint was subsequently dismissed, and that 
judgment was affirmed. Switzer Bros. v. Chi- 
cago Cardboard Co. [1958 TRADE CASES 
q 69,004], 7 Cir., 252 F. 2d 407. The cause was 
then tried upon the issues raised under the 
antitrust laws. 
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licensed manufacturers of daylight fluores- 
cent materials, licensed dealers in all parts 
of the United States and more than 4,000 
end-use manufacturers who composed the 
base of the pyramid, 


Under contracts with Sherwin-Williams 
Company and other manufacturers of pig- 
ments, papers and inks, Switzer licensed 
each manufacturer to use the Switzer patents 
upon consideration of the manufacturers’ 
agreements that they would market all fluo- 
rescent materials manufactured by them 
under the Day-Glo mark and would sell 
such materials only to Switzer licensed 
dealers and end-use device manufacturers. 
The manufacturers were authorized, with 
Switzer’s approval, to enter into licensing 
agreements with dealers and end-users. 


Switzer, and its licensed manufacturers, 
entered into contracts with a number of 
dealers, under which such dealers were li- 
censed to sell Day-Glo materials, upon the 
dealer’s agreement that they would deal 
only in daylight fluorescent materials which 
carried the Day-Glo mark and were ob- 
tained from Switzer or other sources au- 
thorized in writing by Switzer to produce 
fluorescent materials; that they would sell 
such material only to Switzer licensees; and 
that they would not compete with Switzer or 
with other authorized sources of Day-Glo 
materials, These dealers, also with Switzer’s 
approval, were authorized to enter into 
agreements with end-use manufacturers, li- 
censing such manufacturers to use the 
Switzer patents. 


Finally, agreements were made with the 
more than 4,000 end-use manufacturers un- 
der which they were granted a license to 
manufacture fluorescent end-use devices under 
the Switzer patents upon their agreement 
that they would use the trademark Day-Glo 
on all end-use devices manufactured and 
that they would buy their fluorescent ma- 
terials only from Switzer or from other 
sources approved in writing by Switzer as 
a supplier of such materials. 


Each agreement in the first and last-men- 
tioned categories required the payment to 
Switzer of royalties, measured by a per- 
centage of volume of business. 


No licenses under the Switzer patents 
were granted to any end-use manufacturer, 
except under the licensing agreements here- 
inabove summarized, and except under label 
licenses adopted in 1952 which granted to 
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purchasers of Day-Glo materials a royalty- 
paid license to use “only” the purchased 
materials in devices covered by the Switzer 
patents. 


All materials manufacturers’ licenses, all 
end-use manufacturers’ licenses and all label 
licenses referred specifically to Switzer pat- 
ents 2,417,384 and 2,475,529 relating to the 
manufacture of daylight fluorescent devices. 
The court found, and that finding is not 
challenged, that the daylight fluorescent ma- 
terials manufactured by Switzer and its 
licensees have substantial non-infringing uses 


‘not defined in any claim of those patents. 


Beginning in early 1949, Switzer charged 
non-licensees and all users of non-licensed 
displays with patent infringement through 
advertisements and news releases in trade 
papers and through letters and oral com- 
munications. Beginning in latter 1949, the 
same media and methods were employed to 
threaten all non-licensed manufacturers and 
all users of non-licensed devices with patent 
infringement suits. Suits were commenced 
in widely scattered parts of the United 
States against unlicensed dealers in daylight 
fluorescent materials, manufacturers of end- 
use devices and users of such devices. Two 
of those suits, including the instant case, 
were instituted against appellee’s customers. 
The court found that all of this activity was 
done in furtherance of Switzer’s licensing 
program. 


Appellee was in the target area of Switzer’s 
campaign, Switzer licensees and others were 
advised that appellee’s “Velva-Glo”’ ma- 
terials were infringements of Switzer’s pat- 
ents. Appellee’s customers were threatened 
with suit, and ultimately some of them were 
actually sued. The last was done, as the 
court found, to deter consumers and pros- 
pective customers from purchasing fluores- 
cent materials produced by appellee. 


The court found that the Switzer publica- 
tions and threats were unauthorized because 
they purported to claim a monopoly in the 
whole field of daylight fluorescent displays, 
were excessive, as Switzer should have 
known, and were not followed promptly by 
litigation against all of those to whom they 
were directed, 


Finally, the court found that the Switzer 
licenses have the effect of lessening com- 
petition and creating a monopoly in daylight 
fluorescent materials, that the individual 
appellants participated in the illegal acts, 
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that appellee was damaged in respects to 
be hereinafter noted, that an injunction 
should issue and that appellants should ac- 
count to appellee in treble damages as de- 
termined by a subsequent accounting. 


By its judgment order the court decreed 
that appellants had misused the Switzer 
patents and the Day-Glo trademark in res- 
traint of trade in interstate commerce in 
violation of the antitrust laws. 15 U. S. C. 
§§ 1, 2, 14. An injunction was ordered 
restraining appellants and each of them: 


(a) from granting any license to use the 
combination claimed by said Switzer patents 
2,417,384 and 2,475,529, where such licensed 
use is directly or indirectly conditioned on 
purchasing or otherwise obtaining only from 
Switzer Brothers, Inc., or from sources 
designated by it, any daylight fluorescent 
materials to be used in such combination, 
but not patented by such patents; 


(b) from selling or offering to sell any 
daylight fluorescent materials, with an 
undertaking or understanding that the pur- 
chaser will be granted the right to use 
the combination claimed in said Switzer 
patents on condition that such daylight 
fluorescent materials, unpatented with res- 
pect to said patents, shall be purchased only 
from Switzer Brothers, Inc., or from a 
source designated by it; 


(c) from in any way discriminating in the 
granting of licenses to use the combination 
claimed in said Switzer patents, in favor of 
users Or proposed users of such combina- 
tion who purchase daylight fluorescent ma- 
terials therefor from Switzer Brothers, Inc., 
or from a source directed by it, and against 
such users or proposed users who purchase 
such daylight fluorescent materials from 
any other sources; 


(d) from so using said Switzer patents 
as to tend to create a monopoly in daylight 
fluorescent materials not patented by such 
patents, or in any way, directly or indi- 
rectly, misusing such patents, in violation 
of the antitrust laws of the United States, 
particularly United States Code, Title 15, 
Sections 1, 2, and 14; 


(e) from bringing suit against or in any 
way threatening the customers of Radiant 
Color Company with suits for alleged in- 
fringement of said Switzer patents on ac- 
count of the sale and use of daylight 


fluorescent materials which have been ob-- 
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tained from Radiant Color Company and 
are not embraced by the claims of said 
patents; 


(f{) from making representations that the 
Switzer patents cover fluorescent materials 
produced by Radiant Color Company, or 
devices made from such materials, which 
are not embraced by the claim of said pa- 
tents. 


The decree also referred the cause to a 
special master to take and report on ac- 
counting of appellee’s damages. 


Appellants’ principal contention for re- 
versal is that Switzer’s licensing policy and 
appellants’ practice thereunder was not a 
violation of the antitrust laws, but was 
a lawful business practice legitimately pur- 
sued. Since the trial court entered findings 
opposed to that contention, the issue re- 
solves itself into the question whether the 
findings of fact leading to the judgment 
that the antitrust laws were violated are 
supported by the record. 


[Tie-in Licensing as Per Se Violation] 


We reject at the outset appellants’ con- 
tention that we are concerned only with 
construction of written contracts, and there- 
fore Rule 52(a), Fed. R. Civ. P., 28 U. S. 
C. A., does not apply. The basic licenses 
used by appellant tie the right to the use 
of patents to the use of the Day-Glo trade- 
mark, and both to the exclusive use of 
Switzer produced, or Switzer approved mate- 
rials. The combination thereof is, per se, 
a violation of the antitrust laws, Interna- 
tional Salt Co. v. United States [1946-1947 
TRADE Cases { 57,635], 332 U. S. 392; Stand- 
ard Sanitary Mfg. Co. v. United States, 226 
U. S. 20, unless the evidence requires a 
finding that the unique circumstances of the 
industry required adoption of a tie-in pro- 
gram, otherwise unlawful, as a legitimate 
business practice. E. g., United States v. 
Jerrold Electronics Corp. [1960 TRrapE CasEs 
q 69,784], E. D. Pa., 187 F. Supp, 545, aff’d 
per curiam, 365 U. S. 567. Thus, the issue 
is one to be determined from the record 
evidence of Switzer practices; That issue 
depends upon a voluminous record, com- 
posed of testimonial and exhibit evidence. 
Rule 52(a) is particularly applicable to such 
a record. International Boxing Club v. United 
States [1959 Trape Cases { 69,231], 358 
U. S. 242, 252; Timken Co. v. United States 
[1951 Trape Cases { 62,837], 341 U. S. 593, 
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596-97: Milwaukee Towne Corp. v. Loew's 
Inc. [1950-1951 Trape Cases { 62,891], 7 
Cir, 190 F. 2d 561, 564-65, cert, denied 
342 U. S. 909. 


Upon the question whether the findings 
are supported by the record, the license 
agreements themselves support the monop- 
oly findings. The patent licenses were con- 
ditioned upon the use of the Day-Glo mark. 
From Switzer, at the apex, to the more 
than 4,000 end-use manufacturers at the 
base of the pyramid of Switzer control 
established by the licenses, all were re- 
quired to place the Day-Glo trademark 
upon all raw materials and end-use devices 
produced. Each licensee agreed, as a con- 
dition of the license, that only materials 
manufactured by Switzer or approved by it 
in writing might be used in the production 
of fluorescent displays. Switzer’s licensed 
manufacturers and dealers were enjoined 
by their license agreements not to sell to 
any person other than Switzer licensees. 


The evidence apart from the licenses re- 
veals that Switzer refused to sell fluorescent 
materials to persons other than its licensees, 
and that no materials were ever approved 
for use by its licensees except materials 
produced by manufacturers who held a 
Switzer license. Appellants’ argument that 
non-licensed materials which met Switzer 
quality standards would have been approved 
after testing by Switzer is refuted by Switzer 
correspondence conditioning approval upon 
acceptance of a Switzer license and the 
payment of Switzer of royalties. 


There is ample proof that appellants made 
excessive and reckless claims of patent in- 
fringement in the furtherance of their licens- 
ing program. Their patents were limited to 
certain end-use, combination devices and 
appellants do not challenge the finding that 
the basic fluorescent materials had substan- 
tial non-infringing uses. Yet, the patents 
were asserted by appellants as a monopoly 
on all fluorescent materials and all daylight 
fluorescent displays. This is demonstrated 
by evidence of Switzer’s position that every 
fluorescent display which was not marked 
with the Day-Glo trademark was an in- 
fringement of its patents. 


The record amply supports the finding 
and conclusion that the Switzer licensing 
program was conceived and employed to 
foster a Switzer monopoly in the daylight 
fluorescent industry. The licenses required, 
as a condition for the grant thereof, that 
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the licensee purchase all materials from 
Switzer, or sources approved in writing by 
it, not only for production of the patented 
devices, but also for the production of all 
daylight fluorescent devices. The grant of 
the patent license was also conditioned upon 
the licensees accepting the Switzer Day- 
Glo trademark. These are precisely the 
type of tie-in schemes which have been fre- 
quently condemned by the Supreme Court: 
Automatic Radio Mfg. Co. v. Hazeltine Re- 
search [1950-1951 TravE Cases { 69,634], 339 
U. S. 827, 830-32; International Salt Co. 
uv. United States [1946-1947 Trape CAasES 
J 57,635], 332 U. S. 392; Mercoid Corp. vw. 
Minneapolis-Honeywell Reg. Co. [1944-1945 
TravE Cases § 57,202], 320 U. S. 680; Mer- 
coid Corp. v. Mid-Continent Inv. Co. [1944- 
1945 Trapve Cases { 57,201], 320 U. S. 661; 
Morton Salt Co. v. Suppiger Co. [1940-1943 
Trave Cases § 56,176], 314 U. S. 488; Ethyl 
Gasoline Corp. v. United States [1940-1943 
TRADE Cases { 56,013], 309 U. S. 436; C. f., 
Northern Pacific R. Co. v. United States 
[1958 Trape Cases { 68,961], 356 U. S. 1; 
United States v. Paramount Pictures, Inc. 
[1948-1949 TrapE Cases J 62,244], 334 U. S. 
13 


[Business Justification] 


Appellants attempt to justify their licens- 
ing program and activities in furtherance 
thereof by reference to the principles ap- 
plied in United States v. Jerrold Electronics 
Corp. {1960 TrapE Cases § 69,784], E. D. 
Pa. 187 F. Supp. 545, aff'd per curiam, 
365 U. S. 567, and Dehydrating Process Co. 
v, A. O. Smith Corp. [1961 Trape Cases 
{ 70,069], 1 Cir., 292 F. 2d 653. They urge 
upon us evidence that appellants had suf- 
fered a disastrous experience in Canada 
from uncontrolled sales of fluorescent mate- 
rials, and that their licensing program in 
United States marketing was designed to 
permit control of the quality and method 
of use of the materials in order to forestall 
a repeat of the Canada fiasco. 


Appellants’ position is without merit. The 
trial court rejected the evidence now urged 
upon us, and its failure to enter findings 
with respect thereto is tantamount to find- 
ings adverse to appellants upon the evi- 
dence. Container Patents Corp. v. Stant 
[1944-1945 Trappe Cases { 57,283], 7 Cir., 
143 F. 2d 170, 172, cert. denied 323 U. S. 
734. Furthermore, the findings entered by 
the court imply its rejection of the argu- 
ment now asserted. Even upon the unsatis- 
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factory presentation here,’ we are convinced 
that those findings are unassailable, 


Therein is found a basic point of dis- 
tinguishing this cause from the Jerrold and 
Dehydrating cases. In each of those cases, 
the trial court found that practices, pre- 
sumptively in violation of the antitrust laws, 
were, in fact, a legitimate exercise of busi- 
ness practice. Here, by contrast, the court 
found upon conflicting evidence that appel- 
lants’ activities were unlawful both per se 
and in fact. That finding is unassailable in 
this court unless it is demonstrated to be 
clearly erroneous. Fed. R. Civ. P. 52(a), 
254). SHGIA: 


An analysis of Jerrold and Dehydrating 
discloses, also, that each is inapposite fac- 
tually to the: case at bar. Jerrold was a 
new business, pioneering the development 
of a master television antenna, designed to 
pick up television signals at a central tower 
for transmission and distribution by cable 
to whole communities which were out of 
the range of normal television reception. 
Its first sales of equipment were made on 
an experimental basis before the system 
was perfected, with Jerrold agreeing to fur- 
nish without further charge such new equip- 
ment and modifications of equipment as 
experimental use of the installations might 
prove to be necessary. Thereafter, Jerrold, 
who manufactured only parts of the total 
system, sold its equipment only on a full- 
system basis, with the buyer agreeing that 
he would buy only equipment approved by 
Jerrold for repairs or expansion of the 
system and with the buyer accepting a 
compulsory service contract under which 
the equipment would be serviced by Jerrold 
engineers, The court characterized the tie- 
in arrangements as, per se, unreasonable, 
but held it to be a legitimate business 
arrangement at its inception, for the reason 
that Jerrold was pioneering a new tech- 
nology, not then perfected, which was likely 
to succeed and gain public acceptance only 
if control of the equipment were retained 
by Jerrold who was familiar with the tech- 
nological limitations and problems involved. 
The court held, however, that continuation 
of the tie-ins by Jerrold after the system 


was perfected was an unreasonable restraint 
and a violation of the antitrust laws. 


In the Dehydrating case, it was charged 
that the sales practice adopted by Smith 
of selling its patented silo-unloading device 
only for use in its own patented, glass-lined 
silo was a tie-in prohibited by the antitrust 
laws. Smith’s unloader, installed inside at 
the bottom of a silo or storage bin, used a 
sweep arm to direct stored material from 
storage through a slot in the base of the 
silo or bin. Successful operation of the 
unloader required an unimpeded, gravity 
down-feed of the stored material onto the 
unloader. When the unloader was first 
marketed, it was sold by Smith without 
restriction as to its use. The tie-in policy 
was adopted some 7 years later, after 50% 
of Smith’s customers, who had purchased 
the unloader for installation in silos other 
than Smith’s, had complained of malfunc- 
tions resulting from construction character- 
istics of the silos which impeded the free 
gravity feed of material to the unloader. 


The Court of Appeals stressed three points 
in affirming a judgment for Smith upon a 
directed verdict, namely, (1) that 50% cus- 
tomer dissatisfaction was substantial evi- 
dence of the reasonableness of Smith’s policy 
of selling the unloader only for use in its 
own silos, (2) that there was no evidence 
that anyone other than Smith manufactured 
a silo or storage bin with the specifications 
necessary for successful use of the un- 
loader; and (3) that Dehydrating had not 
sustained the burden of proving any dam- 
age to it from Smith’s sales practice. 


As the court pointed out in the Jerrold 
case, a defendant claiming a business rea- 
son for tie-in sales, as opposed to an attempt 
to restrain trade, has the burden of proving 
the existence of facts necessary to support 
his claim. 187 F. Supp. at 560. The court 
below found, at least by implication, that 
appellants had not sustained that burden. 
We agree. There are no factors here present 
which are comparable to the facts of either 
Jerrold or Dehydrating which the courts 
there felt excused tie-in sales from censure. 


2 The transcript of the trial comprises almost 
4,000 pages of testimony. The appendix pre- 
sented by appellants is composed of skimpy 
excerpts from that mass of testimony, and it 
falls far short of the intendment of our Rule 
16(b), 28 U. S. C. A. We have not resolved the 
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appeal upon the basis of the Rule, see A. O. 
Smith Corp. v, Pre-Fab Transit Co., 7 Cir., 287 
F. 2d 210, because the appendices presented show 
beyond doubt that the findings of the court 
below are sustained by the evidence. 
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{License Agreements as 
Trade-Mark Licenses} 


The licenses used by Switzer are not prop- 
erly characterized as trademark licenses as 
appellants would have us do. The quality- 
control provisions of the Lanham Act, 15 
U.S. C. § 1051, et seq., relating to trademark 
licenses, cannot be construed to condone a 
violation of the antitrust laws. Timken Co. 
v. United States [1951 Trape Cases { 62,837], 
341 U. S. 593, 599. 


[Effect of Patent Code] 


Section 371(d) of Title 15, U. S. C., does 
not justify Switzer’s label licensing program 
as appellants contend, That section applies 
to components of a patented combination 
which are “not a staple article or commodity 
of commerce suitable for noninfringing use.” 
15 U. S. C. 371(c). Switzer’s label licenses 
tied sales of its materials to the Switzer 
patents despite the fact that the materials 
were suitable for substantial noninfringing 
uses. The trial court found that the label 
licenses had the effect of restraining trade 
and fostering a Switzer monopoly in the 
daylight fluorescent industry. No reason is 
apparent of record to disturb that finding. 

Indeed, appellants’ argument on Section 
371(d) depends largely upon a miscon- 
struction of the statute, namely, that the 
Act constitutes a legislative vacation of the 
rule of the Mercoid and other cases that 
the monopoly of a combination patent ex- 
tends only to the totality of the combination, 
and cannot be asserted as a monopoly upon 
the separate component elements of the 
combination. That rule was reaffirmed and 
applied in the recent case of Aro Mfg. Co. 
v. Convertible Top Replacement Co., 365 U. S. 
336, 5 L. Ed. 2d 592, 598 (1961). That case 
removes all arguable validity of the con- 
tention now asserted. 


[Consent Decree as Evidence of Discontinu- 
ance of Practice] 


One final contention of appellants upon 


the question of antitrust violations must be 


briefly mentioned. An antitrust suit filed 
by the United States against Switzer, 
Sherwin-Williams and others was ter- 
minated by a consent decree entered by 
the United States District Court for the 
Northern District of California on October 
22, 1953. Appellants urge that decree in 
refutation of the findings that Switzer’s 
licensing policies still have the effect of 
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lessening competition in the fluorescence 
industry. 


The consent decrees, entered without a 
trial of the issues in the government suit, 
enjoined enforcement of the tie-in features 
of Switzer’s licenses and enjoined appel- 
lants from engaging in the type of conduct 
adjudicated in this case. Appellants argue 
that they have amended their ways in ac- 
cordance with the restrictive provisions of 
that decree. On the other side of the blot- 
ter, however, the court below, after a trial 
of some three weeks’ duration, found that 
appellants were still violating the antitrust 
laws and that appellants’ licensing and 
trade policies still have the effect of lessen- 
ing competition in the industry. We can- 
not say on the record before us that those 
findings are clearly erroneous. 


Appellants next contend that the findings 
that appellee was damaged by appellants’ 
illegal conduct are not supported by the 
evidence. 


[Necessity of Showing Public Injury] 


Appellants’ attack is spearheaded by the 
argument that the evidence does not support 
finding 28 that the general public was dam- 
aged by appellants’ conduct, by reason of 
the fact that the public was deprived of an 
opportunity to purchase fluorescent mater- 
ials in a free market not affected by ap- 
pellants’ unlawful practice. We reject that 
argument upon the record, and we note, 
also, that the argument is specious even if 
the finding of public injury were not sup- 
ported by the record. Congress has deter- 
mined that public injury is inherent in every 
monopolistic practice or restraint of trade 
in violation of the Sherman Act, Klor’s v. 
Broadway-Hale Stores [1959 Trape CAsEs. 
{ 69,316], 359 U. S. 207, 211. In a treble 
damages action under the Clayton Act the 
statutory criteria for recovery are satisfied 
when a plaintiff has alleged and proved 
an unlawful restraint of trade and damage 
to himself growing out thereof, Radiant 
Burners v. Peoples Gas Co. {1961 TrapE 
Cases { 69,896], 364 U. S. 656. 


[Multiple Causes of Private Injury] 


Appellants’ argument that the evidence 
fails to show that appellee’s loss of sales 
which is reflected by the record resulted 
from appellants’ unlawful conduct is re- 
jected for two reasons. First, we will not 
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disturb the findings, made upon conflicting 
evidence, that appellee’s sales were re- 
stricted as a result of the unlawful con- 
duct. Secondly, we think appellants’ 
contention rests upon a misconstruction of 
the law which would make injury com- 
pensable under the antitrust laws only if 
the unlawful conduct found to exist stood 
alone as the causation of the injury. A 
violation of the antitrust laws is answerable 
in treble damages for injury to another by 
the unlawful act even though other factors 
may have contributed to the injury. Bigelow 
v. RKO Radio Pictures [1946-1947 TrapbE 
Cases {[ 57,445], 327 U. S. 251, 264-65; Story 
Parchment Co. v. Paterson Co., 282 U. S. 555, 
566; Momand v. Universal Film Exchanges 
[1948-1949 Trape Cases § 62,360], 1 Cir., 172 
F. 2d 37, 43; William Goldman Theatres, Inc. 
v. Loew's Inc. [1946-1947 Trape CASES 
157,496], E. D. Pa. 69 F. Supp. 103, aff'd 164 
F. 2d 1021. 


[Element of Damage} 


The court below found that both this suit 
and a suit in Ohio against appellee’s cus- 
tomers were instituted in furtherance of 
Switzer’s unlawful licensing program and 
that appellee’s expenses incurred in de- 
fending its customers is an element of its 
damages. That finding is supported by the 
evidence and is correct in legal principle. 
Clapper v. Original Tractor Cab Co. [1959 
TRADE CASES { 69,472], 7 Cir., 270 F. 2d 616, 
623-24, cert. denied 361 U. S. 967; Kobe, 
Inc. v. Dempsey Pump Co. [1952 TRADE CASES 
167,312], 10 Cir., 198 F. 2d 416, 424-25, 
cert. denied 344 U. S. 837. Expenses in- 
curred by appellee in counteracting Swit- 
zer’s propaganda and threats to appellee’s 
customers was also properly found by the 
court as an element of appellee’s damages. 
Cf., Maytag Co. v. Meadows Mfg. Co., 7 Cir., 
45 F. 2d 299, 302, cert. denied 283 U. S. 
843. 


We cannot say that the findings that 
appellee was damaged by appellants’ un- 
lawful conduct are clearly erroneous. The 
elements of damage found are supported 
by the record and are elements authorized 
by law. The reference of the case to a 
master for a determination of the amount 
of damages is a proper procedure. LaBuy v. 
Howes Leather Co. [1957 TRaDE Cases 
J 68,585], 352 U. S, 249, 259. 


We have considered other contentions of 
appellants, including the contention that the 
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court erred in dismissing appellants’ counter- 
claim. All are found to have no merit, In 
appeal No. 13193 the judgment is affirmed. 


[Divestiture of Trade-Mark] 


On the cross-appeal in No, 13194, appel- 
lee first contends that the court erred in 
failing to prohibit Switzer’s further use of 
the trademark Day-Glo, in the manufacture 
and sale of daylight fluorescent materials. 
Appellee argues that the record reveals that 
the demand for “Day-Glo” marked goods 
was induced, in part, by fear and not by 
the usual elements of good will which es- 
tablishes a trademark, That argument re- 
fers to advertisements and representations 
by Switzer, made in furtherance of its 
scheme to monopolize the trade, that Day- 
Glo is “The Mark of Legality in Daylight 
Fluorescence”; that “The Law is on your 
Side” when you call for Day-Glo; and that 
absence of the Day-Glo mark upon fluores- 
cent materials and advertising devices would 
subject the manufacturer and user to an 
action for patent infringement. Finally, ap- 
pellee argues that the mark has an artificial 
value arising out of appellants’ unlawful, 
coercive conduct which appellants will con- 
tinue to realize, if permitted to use the mark, 
because of public identification of the mark 
as the only lawful mark in the daylight 
fluorescence industry. 


In the light of the whole record, it seems 
apparent that the “Day-Glo” trademark 
became, as a result of appellants unlawful 
conduct, vested with an artificial value in 
the fluorescence field over and above the 
normal incidence of good will. To that ex- 
tent, appellee’s argument does possess logi- 
cal persuasiveness. 


Something more than logical persuasive- 
ness, however, must be shown before a re- 
versal of the court’s decision is required. 
Not the least of the considerations to be 
taken into account is the drastic nature of 
the remedy suggested. It seems to us that 
divestiture of property rights in a trade- 
mark, by injunction against the mark’s con- 
tinued use, is a remedy which would seldom 
commend itself to equity in a private suit 
under the antitrust laws for injunctive relief 
and treble damages, Even in the context 
of suits by the United States to restrain 
conspiratorial monopolies divestiture as a 
remedy is not without prescription. Thus it 
is stated that a decree should not penalize 
by divestiture under “the guise of prevent- 
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ing future violations,” Hartford-Empire Co. 
v. United States [1944-1945 TrapE CASES 
157,319], 323 U. S. 386, 409, and that the 
harsh remedy of divestiture should not be 
employed whenever injunctive relief is ade- 
quate to prevent continued wrongdoing. 
Standard Oil Co. v. United States, 221 U. S. 
1, 77; dissenting opinion of Mr. Justice Frank- 
furter, United States v. du Pont & Co. [1961 
TravE Cases { 70,017], 366 U. S. 316, 335- 
364, It seems certain to us that divestiture 
as a remedy in private antitrust litigation 
should be even more narrowly proscribed, 
especially in a case such as this where there 
is lacking a conspiratorial combine of giant 
economic units of industry*® and in which 
the violations stem from the activities of a 
single supplier of fluorescent materials and 
its officer-stockholders. 


Appellee attempts to support its position 
by its reference to cases involving con- 
spiratorial combines of large economics forces 
adjudicated in government antitrust suits. 
International Boxing Club v. Umited States 
[1959 TrapE CAsEs { 69,231], 358 U. S. 242; 
United States v. Paramount Pictures, 334 
U. S. 131; United States v. Crescent Amuse- 
ment Co. {1944-1945 Trape Cases { 57,316], 
323 U. S. 173. That reference assumes an 
analogy which does not exist. A distinction 
must be drawn between the conspiracy 
cases, in which divestiture as a remedy has 
been considered necessary to restore com- 
petition, and this case in which competition 
may be restored by injunction, and divesti- 
ture could only remove a residue of benefit 
which may yet enure to Switzer from its 
use of the Day-Glo mark. 


We have found no reported case of the 
Supreme Court which would authorize di- 
vestiture as a remedy in the situation at 
hand, and we could not require divestiture 
in the absence of convincing reasons why that 
remedy is necessary to prevent continued 
violations of the antitrust laws. 


8’ Examples of that type of situation in which 
divestiture was decreed, are United Siates v. 
duPont & Co. [1961 TRADE CASES {f 70,017], 
366 U. S. 316, International Boxing Club v. 
United States [1959 TRADE CASES { 69,231], 
358 U. S. 242, United States v. Paramount Pic- 
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It is apparent that the court below felt 
that continued violations of law could be 
prevented without enjoining the continued 
use of the “Day-Glo” trademark. Its decree 
was drafted accordingly, upon its finding 
that the excessive claims made by appel- 
lants of a monopoly in the fluorescence field 
were made in good faith without a con- 
scious purpose to violate the antitrust laws. 
We cannot say that that finding is clearly 
erroneous or that the decree, formulated by 
the court to meet the adjudicated exigencies 
of the case, is not a valid exercise of the 
large discretion with which the court was 
vested. E.g., International Salt Co. v. United 
States [1946-1947 Trave Cases J 57,635], 332 
U. S. 392, 400-401; United States v. du Pont 
& Co. [1957 TrapE Cases { 68,723], 353 
U. S. 586, 607-608. 


Finally, appellee contends that finding 29 
should be made more specific. The court 
found that appellee has been directly dam- 
aged by Switzer’s licensing program in re- 
spects enumerated in that finding “and pos- 
sibly in others”, Appellee contends that the 
finding, as cast, is ambiguous, and that it 
should include a specific finding that appel- 
lants’ unlawful practices forestalled appel- 
lee’s normal growth in the industry. 


We think it unnecessary to disturb that 
finding. The conclusions of law and the 
decree do not purport to limit the scope of 
inquiry upon the trial as to the amount of 
damages. The cause is referred to the master 
to ascertain and report an account of “the 
damages suffered.” Since appellee is not 
restricted in the scope of its proof before 
the master, it has no cause to complain that 
finding 29 might have been more specifically 
cast. 


The judgment is affirmed on both the 
appeal and the cross-appeal. 


tures [1948-1949 TRADE CASES f 62,244], 334 
U. S. 131, United States v. American Tobacco 
Co., 221 U. S. 106, Standard Oil Co. v. United 
States, 221 U. S. 1, and Northern Securities 
Co, v. United States, 193 U. S. 197. 
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In the Supreme Court of the United States. No. 47—October Term, 1961. Dated 
December 11, 1961. 


On writ of certiorari to the United States Court of Appeals for the Second Circuit. 


Federal Trade Commission Act 


FTC Investigations—Special Reports—Review of Orders Before Accrual of Penalties. 
—The imposition of forfeitures on a company which failed to file special reports did not 
deprive it of property without due process of law, where the company did not attempt to 
obtain judicial review of the orders prior to the commencement of a government action 
to compel compliance and for the recovery of the statutory forfeiture, or seek a stay once 
the litigation had begun. Finding that the company had not pursued any of its possible 
remedies (Declaratory Judgment Act, the Administrative Procedure Act, or general 
equitable powers of the courts), the court commented that the Declaratory Judgment Act 
apparently would have been sufficient to meet the company’s needs. 


See FTC Enforcement and Procedure, Vol. 3, § 9571.65, 9571.70, 9571.85, 9574.19. 


FTC Investigations—Special Reports—Non-Compliance with Partially Defective 
Orders.—Forfeitures could be imposed on a company, even though orders requiring the 
filing of special reports were only partially enforceable, up to the date the Supreme Court 
granted a stay to review, but since a second set of orders was merely supplementary, only 
a single daily penalty accrued. The percentage of enforceable or unenforceable items was 
irrelevant. It was not a case involving a single oversight or any honest mistake in a good 
faith attempt to comply, nor was it a case of such extensive invalidity that there was no 
longer an intelligible requirement for a report. The rule in Bowman Dairy Co, v. U. S., 
341 U.S. 214, 1950-1951 TrapE Cases { 62,818, was not applicable since the company could 
have delayed the accrual of the forfeitures. 


See FTC Enforcement and Procedure, Vol. 3, J 9580.35, 9583.41. 


FTC Investigations—Special Reports v. Answers to Specific Questions—Penalties for 
Non-Compliance.—The forfeiture provisions of Section 10 of the FTC Act, penalizing the 
failure to file “any annual or special reports,” are applicable to the failure of a company 
to answer specific questions as well as file special reports under Section 6(b) of the FTC 
Act. The statutory reference to “answers in writing to specific questions” merely elaborates 
the power to require special reports. A construction of the statute which empowers the 
FTC to particularize its requests for annual or special reports with specific questions 
will tend to avoid objections of vagueness. 


See FTC Enforcement and Procedure, Vol. 3, J 9583.21. 


FTC Investigations—Special Reports—Copies of Census Bureau Reports in Company 
Files—A corporation can be required by the FTC under Section 6(b) of the FTC Act, 
to produce file copies of statutory reports made by it to the Census Bureau. The Census 
Act’s prohibitions against disclosure run only against the officials receiving the information 
and do not purport to generally clothe census information with secrecy. Also, by securing 
the retained census report file copy, the FTC is merely obtaining, in a form already pre- 
pared, that information which it has independent authority, under its investigation and 
special report powers, to require the company to furnish from its records. Although the 
Bureau furnishes reporting corporations a copy of the form marked “Keep this copy for 
your files,” the Census Act “does not require [a corporation] to keep a copy of its report.” 


See FTC Enforcement and Procedure, Vol. 3, J 9580.10. 
For the petitioner: Horace R. Lamb, New York, N.Y. 


For the respondent: Archibald Cox, Solicitor General, Lee Loevinger, Asst. Attorney 
General, Daniel M. Friedman, Asst. to Solicitor General, W. Wallace Kirkpatrick, Acting 
Asst. Attorney General, Lionel Kestenbaum, Richard H. Stern, and Richard A. Solomon. 
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Opinion of the Court 


Mr. Justice CLarK delivered the opinion 
of the Court [im full text]: Pursuant to 
§6(b) of the Federal Trade Commission 
Act,’ the Commission issued orders direct- 
ing the petitioner and corporations acquired 
by it to submit various reports. Petitioner 
failed to furnish all of the requested infor- 
mation, and the United States at the request 
of the Commission brought the present suit 
in the District Court seeking (1) a manda- 
tory injunction to compel compliance with 
all of the orders? and (2) statutory forfei- 
ture of $100 for every day petitioner was in 
default of those orders directed specifically 
tort 

The District Court found that some of 
the requests were unenforceable because 
of vagueness and that others had been 
answered either specifically or by reference 


to materials previously furnished. Petitioner 
was directed to answer the remaining items, 
including those calling for file copies of 
census reports. However, because some of 
the requests were too vague to be enforced, 
the District Court did not award the statu- 
tory forfeitures. [1960 TrapE Cases { 69,666] 
181 F. Supp. 862. The Court of Appeals 
affirmed insofar as the District Court or- 
dered compliance, but reversed that portion 
of the decision refusing to award the statu- 
tory forfeitures. [1960 TRADE CasEs { 69,880] 
285 F. 2d 607. We granted a limited writ 
of certiorari because of a conflict in the 
circuits on the question of compulsory pro- 
duction of the copies of census reports and 
the general importance of certain other 
questions in the administration of the 
investigatory provisions of the F. T, C. A. 


1‘*The commission shall also have power— 

““(b) To require, by general or special orders, 
corporations engaged in commerce, excepting 
banks and common carriers subject to the Act 
to regulate commerce, or any class of them, or 
any of them, respectively, to file with the com- 
mission in such form as the commission may 
prescribe annual or special, or both annual and 
special, reports or answers in writing to specific 
questions, furnishing to the commission such in- 
formation as it may require as to the organiza- 
tion, business, conduct, practices, management, 
and relation to other corporations, partnerships, 
and individuals of the respective corporations 
filing such reports or answers in writing. Such 
reports and answers shall be made under oath, 
or otherwise, as the commission may prescribe, 
and shall be filed with the commission within 
such reasonable period as the commission may 
prescribe, unless additional time be granted in 
any case by the commission.’’ 38 Stat. 721, 15 
Was, C.25 46 (0b); 

?Section 9 of the Federal Trade Commission 
Act provides that ‘‘{uJpon the application of 
the Attorney General of the United States, at 
the request of the commission, the district 
courts of the United States shall have jurisdic- 
tion to issue writs of mandamus commanding 
any person or corporation to comply with the 
provisions of this Act or any order of the com- 
mission made in pursuance thereof. . . ..”’ 38 
Stat. 722, 15 U. S. C. § 49. 

3 Section 10 of the Federal Trade Commission 
Act provides: ‘‘That any person who shall neg- 
lect or refuse to attend and testify, or to answer 
any lawful inquiry, or to produce documentary 
evidence, if in his power to do so, in obedience 
to the subpoena or lawful requirement of the 
commission, shall be guilty of an offense and 
upon conviction thereof by a court of competent 
jurisdiction shall be punished by a fine of not 
less than $1,000 nor more than $5,000, or by im- 
prisonment for not more than one year, or by 
both such fine and imprisonment. 

“Any person who shall willfully make, or 
cause to be made, any false entry or statement 
of fact in any report required to be made under 
this Act, or who shall willfully make, or cause 
to be made, any false entry im any account, 
record, or memorandum kept by any corpora- 
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tion subject to said sections, or who shall will- 
fully neglect or fail to make, or to cause to be 
made, full, true, and correct entries in such 
accounts, records, or memoranda of all facts 
and transactions appertaining to the business of 
such corporation, or who shall willfully remove 
out of the jurisdiction of the United States, or 
willfully mutilate, alter, or by any other means 
falsify any documentary evidence of such cor- 
poration, or who shall willfully refuse to submit 
to the commission or to any of its authorized 
agents, for the purpose of inspection and taking 
copies, any documentary evidence of such cor- 
poration in his possession or within his control, 
shall be deemed guilty of an offense against the 
United States, and shall be subject, upon con- 
viction in any court of the United States of 
competent jurisdiction, to a fine of not less than 
$1,000 nor more than $5,000, or to imprisonment 
for a term of not more than three years, or to 
both such fine and imprisonment. 

“If any corporation required by this Act to 
file any annual or special report shall fail so to 
do within the time fixed by the commission for 
filing the same, and such failure shall continue 
for thirty days after notice of such default, the 
corporation shall forfeit to the United States 
the sum of $100 for each and every day of the 
continuance of such failure, which forfeiture 
shall be payable into the Treasury of the 
United States, and shall be recoverable in a civil 
suit in the name of United States brought in 
the district where the corporation has its prin- 
cipal office or in any district in which it shall 
do business. It shall be the duty of the various 
United States attorneys, under the direction of 
the Attorney General of the United States, to 
prosecute for the recovery of forfeitures. The 
costs and expenses of such prosecution shall be 
paid out of the appropriation for the expenses 
of the courts of the United States. 

“Any officer or employee of the commission 
who shall make public any information obtained 
by the commission without its authority, unless 
directed by a court, shall be deemed guilty of 
a misdemeanor, and, upon conviction thereof, 
shall be punished by a fine not exceeding 
$5,000, or by imprisonment not exceeding one 
year, or by fine and imprisonment, in the discre- 
tion of the court.’’ 38 Stat. 723, 15 U.S. C. § 50. 
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365 U. S. 857. On motion of petitioner, we 
also granted a stay tolling the further run- 
ning and accumulation of forfeitures await- 
ing our decision. We now affirm the 
judgment of the Court of Appeals. 


Petitioner contends that it cannot law- 
fully be required to produce copies of statu- 
tory reports made by it to the Census Bu- 
reau because of their confidential nature. 
The remainder of the inquiries found en- 
forceable by the District Court are not 
now contested by the petitioner. As to the 
forfeitures, petitioner advances several argu- 
ments: (1) The statutory forfeiture of 
§10 is not applicable because it applies 
only to a failure to furnish “reports” while 
the inquiries directed to petitioner called 
for answers to specific questions; (2) No 
forfeitures can be imposed because the 
orders were only partially enforceable; and 
(3) It is a denial of due process to assess 
penalties for failure to obey orders during 
a time petitioner was without remedy to 
test their validity. 

I 


{FTC Investigations and Orders] 


The controversy culminating in this litiga- 
tion had its inception in September 1956. 
At that time the Commission requested 
petitioner to furnish voluntarily information 
concerning certain of its corporate acquisi- 
tions to enable the Commission to deter- 
mine whether there had been any violations 
of the antitrust laws. A year later, having 
failed to obtain the bulk of the requests, 
the Commission served a subpoena duces 
tecum on petitioner. It covered somewhat 
the same information as was previously re- 
quested but, in addition, required similar 
data concerning three more corporate ac- 
quisitions effected in the interim. In due 
time petitioner fully complied with the sub- 
poena, and the hearing before the Examiner 
was concluded. After reviewing the mate- 
rial, however, the Commission found that 
it needed additional information and in 
June 1958 requested petitioner’s counsel to 
furnish it. A running exchange of corres- 
pondence between petitioner’s counsel and 
the Commission’s staff followed. Counsel 
contended, inter alia, that no additional in- 
formation was needed and requested a 
statement of mecessity therefor. Upon 
counsel’s insistence three separate levels 
of authority in the Commission, from the 
local attorney in New York City to the 


“4 Compare Federal Trade Comm’n v. Dilger, 
[1969 TRADE CASES { 69,685] 276 F. 2d 739 
(C. A. 7th Cir. 1960) with United States v. St. 
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Director of the Bureau of Investigation in 
Washington, explained the need for the 
information, advised that the request there- 
for had been fully authorized and requested 
petitioner to comply therewith. This dis- 
cussion continued for over six months dur- 
ing which time petitioner furnished only 
two documents of the many requested. On 
January 6, 1959, the Commission instigated 
a formal investigation of the acquisitions 
made by petitioner during the preceding 
five years. Pursuant to this investigation 
the Commission issued six orders requiring 
the filing within 30 days of “special reports” 
which were to contain specified information 
and documents. On motion of petitioner, 
the Commission temporarily suspended 
these orders while it considered petitioner’s 
motion that they be vacated. On May 6, 
1959, the motion to vacate was denied, and 
petitioner was directed to comply by May 
28, 1959. On June 4, 1959, the Commis- 
sion broadened its investigation to cover 
two corporate acquisitions by petitioner oc- 
curring after the instigation of the formal 
investigation. Accordingly three more 
orders requiring “special reports” were is- 
sued. Upon petitioner’s failure to comply 
with either set of orders, notices of default 
were served on June 20, 1959, and July 24, 
1959, respectively. This complaint was 
filed on September 15, 1959, three years 
after the inquiry was opened. The com- 
plaint sought a mandatory injunction 
which would compel petitioner to file with 
the Commission the “special reports” sought 
by all nine orders. However, forfeitures 
were claimed only for petitioner’s failure 
to respond to orders numbered 1 and 7, 
which were directed specifically to peti- 
tioner. The other seven orders had been 
directed to corporations acquired by peti- 
tioner rather than to it. 


II. 
[File Copies of Census Reports] 

Among the items ordered enforced and 
with which the petitioner still refuses to 
comply are requests for file copies of cer- 
tain reports previously made to the Census 
Bureau. The petitioner claims each of these 
to be confidential. There is a conflict be- 
tween the Courts of Appeal on the point.’ 
Here both the District Court and the 
Court of Appeals have held these file cop- 
ies not restricted, and with this conclusion 
We agree. 
Regis Paper Co., {1960 TRADE CASES { 69,880]. 
285 F. 2d 607. (C. A. 2d Cir. 1960.) 


q 70,167 


78,674 


Court Decisions 


Number 12—132 
12-12-61 


St. Regis Paper Co. v. U.S. 


Petitioner’s claim is based on §§8 and 
9(a) of the Census Act, 13 U. S. C. §§ 8-9 
(a), and assurances of confidentiality by 
the Government. It can be noted imme- 
diately that § 8 does not in any way support 
petitioner’s position. This section grants 
the Secretary of Commerce the discretion 
to furnish to named authorities data taken 
from information furnished the Census Bu- 
reau on censuses of population, agriculture 
and housing. Subsection (c) thereof pro- 
vides that when the Secretary furnishes 
such data it shall “[i]n no case” be used 
by the recipent “to the detriment of the 
persons to whom such information relates.” 
Not only has the Commission not been 
furnished any information by the Secretary, 
but the information involved does not re- 
late to the particular censuses covered by 
the section, and so this section is clearly 
inapplicable here. 

The prohibitions of §9(a) apply to the 
Secretary, and other officers and employees 
of the Department of Commerce. Each of 
them is prohibited from using the informa- 
tion supplied for other than statistical pur- 
poses; and, from making any publication 
thereof wherein the name or identity of 
those furnishing information is revealed; 
and, finally, from permitting anyone outside 
of the employ of the Department of Com- 
merce to “examine the individual reports” 
filed.® The form of the report provided by 
the Census Bureau is marked “Confidential” 
and in addition states that “[iJt cannot be 
used for purposes of taxation, investigation 
or regulation.”* The Bureau also furnishes 
the reporting corporations a copy of this 
form, such as the one involved here. The 
copies are marked ‘‘Keep this copy for your 
files,” and the Bureau is said to have ad- 
vised reporting companies that they are 
confidential. It also appears that a Presi- 
dential Proclamation admonished reporting 
companies that “[t]he Census has nothing 
to do with the enforcement of any 
national, state, or local law or ordinance. 
There need be no fear that any disclosure 
will be made regarding any individual per- 


5 Information as confidential; exception: 

““(a) Neither the Secretary, nor any other 
officer or employee of the Department of Com- 
merce or bureau or agency thereof, may, except 
as provided in section 8 of this title— 

““(1) use the information furnished under the 
provisions of this title for any purpose other 
than the statistical purposes for which it is 
supplied; or 

““(2) make any publication whereby the data 
furnished by any particular establishment or 
individual under this title can be identified; or 
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son or his affairs. For the due protection 
of the rights and interests of the persons 
furnishing information every employee of 
the Census Bureau is prohibited, under 
heavy penalty, from disclosing any infor- 
mation which may thus come to his knowl- 
edge.” ” Petitioner also relies upon an 
opinion of the Attorney General, 36 Op. 
Atty. Gen. 362 (1930). 

Similar contentions were considered by 
the Court of Appeals for the Seventh Cir- 
cuit in Federal Trade Comm'n v. Dilger, 
[1960 Trape Cases { 69,685] 276 F. 2d 739 
(1960), where it was held that these “as- 
surances of confidentiality and protection 
constitute a pledge of good faith on the 
part of the Congress, the President and 


the Department of Commerce. . . The 
United States has given its word and 
should be permitted to keep it.” 276 F. 


2d, at 744. It concludes that since the 
Commission cannot obtain the original it 
should not be permitted “to do indirectly 
that which it cannot do directly.” Id., at 743. 

The Solicitor General contends that for 
the purposes of this case petitioner has 
waived the point by voluntarily submitting 
like data to the Commission during its 
investigation herein. We cannot agree. 
Reaching the merits of the issue he points 
out that the government agencies are at 
toggerheads on the problem, the Department 
of Commerce, Census Bureau and the Bu- 
reau of the Budget believe that the copies 
are not subject to legal process, while the 
Federal Trade Commission and the Anti- 
trust Division of the Department of Justice, 
which filed this suit, contend to the con- 
trary. The Solicitor General, “fully rec- 
ognizing the delicate balance of opposing 
considerations,” h.s concluded “on balance” 
that the copies are not subject to compul- 
sive production. As has been noted, we 
do not agree. 


[Effect of Statements Concerning Con- 
fidentiality—S cope of Census Act] 
As we have seen, the prohibitions against 
disclosure contained in §9 run only against 


“(3) permit any one other than the sworn 
officers and employees of the Department or 
bureau or agency thereof to examine the indi- 
vidual reports.’’ 13 U. S. C. § 9(a). 

‘ “‘Confidential—This report is required by 
Act of Congress, approved August 31, 1954, (13 
U.S. C. 131 and 224). Your report is confidential 
and—only sworn Census employees will have 
access to it. It cannot be used for purposes of 
taxation, investigation or regulation.’’ 

™ Proclamation by President Hoover, Novem- 
ber 22, 1929, 46 Stat. 3011, 3012. 
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the officials receiving such information and 
do not purport to generally clothe census 
information with secrecy. The Solicitor 
General admits that “literally construed” 
the restrictions of the statute go no further. 
But he insists that since the purpose of 
the statute is to encourage the free and 
full submission of statistical data to the 
Bureau, this can be accomplished only 
through the creation of a confidential re- 
lationship which will extend the privilege 
to the petitioner and like reporting com- 
panies. We do not believe that the lan- 
guage of the President, supra, gives the 
statute the meaning claimed for it; nor 
can the legend on the Census Bureau forms 
or its advice to reporting companies extend 
the coverage of the Act. Cf. United States 
v. California, 332 U. S. 19, 39-40 (1947); 
United States v. Stewart, 311 U. S. 60, 70 
(1940); United Staies v. Socony-Vacuum Oil 
Co., {1940-1943 Trane Cases § 56,031] 310 
U.S. 150, 225-227 (1940). We fully realize 
the importance to the public of the sub- 
mission of free and full reports to the 
Census Bureau, but we cannot rewrite the 
Census Act. It does not require petitioner 
to keep a copy of its report nor does it 
grant copies of the report not in the hands 
of the Census Bureau an immunity from 
legal process. Ours is the duty to avoid 
a construction that would suppress other- 
wise competent evidence unless the statute, 
strictly construed, requires such a result. 
That this statute does not do. Congress 
did not prohibit the use of the reports ‘per 
se but merely restricted their use while 
in the hands of those persons receiving 
them, z.c., the government officials. Indeed, 
when Congress has intended like reports 


not to be subject to compulsory process 
ii-has said) son) See 45:,U.-S;C. $41,549 


U. S. C. §320(f).” Moreover, although tax 
returns, like these census reports, are made 
confidential within the government bureau, 
Internal Revenue Code of 1954, §§ 6103, 
7213(a), copies in the hands of the taxpayer 
are held subject to discovery.” Likewise 
the Criminal Code, 18 U. S. C. § 1905,” 
prohibits federal employees generally from 
disclosing trade secrets and other business 
data received in the course of their official 
duties, but the same information is ob- 
tainable from the reporting company’s files 
or personnel by judicial process. 


[Special-Report Information as Alternative] 


This conclusion is buttressed by the fact 
that though petitioner furnishes the required 
reports to the Census Bureau it is not 
relieved from furnishing the same infor- 
mation to the Federal Trade Commission. 
This is made certain by an Act of Congress 
specifically providing that nothing in the 
Census Act “shall be deemed to revoke or 
impair the authority of any other Federal 
agency with respect to the collection or 
release of information.” 13 U. S. C. § 132. 
It appears, therefore, that through the use 
of special reports the Commission could 
require the petitioner to supply the iden- 
tical information from its files. Hence by 
securing the retained file copy the Com- 
mission is merely obtaining in a form al- 
ready prepared that information which it 
has the power to require petitioner to fur- 
nish from its records. 


Ill. 


{Penalties—Answers to Questions 
as Special Reports] 


Petitioner next claims that the orders 
required “answers in writing to specific 


8“That neither said report nor any report 
of said investigation nor any part thereof shall 
be admitted as evidence or used for any purpose 
in any suit or action for damages growing out 
of any matter mentioned in said report or in- 
vestigation.’’ 36 Stat. 351, 45 U.S. C. § 41. 

2 “‘(f) No report by any motor carrier of any 
accident arising in the course of the operations 
of such carrier, made pursuant to any require- 
ment of the Commission, and no report by 
the Commission of any investigation of any 
such accident, shall be admitted as evidence, 
or used for any other purpose, in any suit 
or action for damages growing out of any 
matter mentioned in such report or investiga- 
tion," 49 U.S: C. *3' 320): 

10. g., United States v. O’Mara, 122 F. Supp. 
399 (D. C. D. C. 1954). Contra., O’Connell v. 
Olsen & Ugelstadt, 10 F. R. D. 142, 143 (D. C. 
N. D. Ohio 1949). 

11 ‘‘Whoever, being an officer or employee of 
the United States or of any department or 
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agency thereof publishes, divulges, discloses, or 
makes known in any manner or to any extent 
not authorized by law any information coming 
to him in the course of his employment or 
official duties or by reason of any examination 
or investigation made by, or return, report or 
record made to or filed with, such department 
or agency or officer or employee thereof, which 
information concerns or relates to the trade 
secrets, processes, operations, style of work, or 
apparatus, or to the identity, confidential sta- 
tistical data, amount or source of any income, 
profits, losses, or expenditures of any pefson, 
firm, partnership, corporation, or association; 
or permits any income return or copy thereof 
or any book containing any abstract or par- 
ticulars thereof to be seen or examined by any 
person except as provided by law; shall be 
fined not more than $1,000, or imprisoned not 
more than one year, or both; and shall be re 
moved from office or employment.’’ 18 U. S. C. 
§ 1905. 
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questions” under §6(b) as distinguished 
from the “special reports” also authorized 
by that section, but that the forfeiture pro- 
vision of §10 penalizing the failure to file 
“any annual or special reports” does not 
include the phrase “answers in writing to 
specific questions” and is, therefore, inappli- 
cable. We do not agree. 


The Commission contends that its orders 
here in fact called for information in the 
nature of “special reports,” and it so desig- 
nated each of the nine orders at the time 
of their issuance. Examination of the or- 
ders by no means proves the Commission 
to be in error, for it appears that practically 
all of the requests called for the furnishing 
of statistical or like information, details of 
organization and operation, specific docu- 
ments, etc. As the Court of Appeals stated, 
“the cumulative effect of all the questions 


is substantially that of a request for a re-: 


port.” 285 F. 2d, at 615. 


While this is true, it cannot be denied 
that in many instances specific information 
was requested and “answers in writing to 
specific questions” were contemplated. But 
this does not disqualify the materials from 
being special reports, for the statutory 
reference to “answers in writing to specific 
questions” merely elaborates the power to 
require special reports. 


The source of the Commission’s power, as 
we have noted, is § 6(b), see note 1, supra, 
which authorizes the Commission to order 
corporations to file “annual or special, or 
both annual and special, reports or answers 
in writing to specific questions.” Since the 
forfeiture provision of § 10, see note 3, supra, 
only refers to “any annual or special report,” 
petitioner argues that forfeiture is inappli- 
cable to a corporation failing to give “an- 
swers in writing to specific questions,” which 
it contends is a separate power quite distinct 
from the power to order reports. But if this 
is true there would be no penalty where a 
corporation deliberately refused to comply 
with a lawful Commission order to answer 
specific questions, for the only penalty avail- 
able against corporations is the forfeiture 
provision. Thus a corporation that refused 
to file an annual or special report would be 
subject to a $100 per day forfeiture. An 
individual under subpoena who refused to 
appear and testify or supply documents 
would be subject to a fine of $1,000 to $5,000 
and/or a jail sentence up to three years. 
But under petitioner’s interpretation of the 
Act there would be no penalty whatsoever 
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where a corporation deliberately failed to 
file answers to specific questions. The only 
remedy would be a mandatory injunction to 
force it to do so. We cannot attribute such 
an anomaly to Congress. Rather we would 
assume that in placing the phrase “answers 
in writing to specific questions” in § 6(b) 
Congress was merely explicating what the 
Commission might require a corporation to 
include in an annual or special report. 


[Legislative History of Report Requirements} 


Moreover, the legislative history of the 
Act does not support petitioner’s theory 
that the phrase “answers in writing to spe- 
cific questions” refers to a separate power of 
the Commission. Both the House and Sen- 
ate bills dealing with the Federal Trade 
Commission (or Interstate Trade Commis- 
sion, as it was called in the House) had 
provisions enabling the Commission to order 
annual and special reports, but neither men- 
tioned answers to specific questions. The 
House Committee Report on the original 
House version of the Act stated: 


“The commission, under this section, 
[later 6(b)] may also require such spe- 
cial reports as it may deem advisable. 
By this means, if the ordinary data fur- 
nished by a corporation does not ade- 
quately disclose its organization, financial 
condition, business practices, or relation 
to other corporations, there can be ob- 
tained by a special report such additional 
information as the commission may deem 
necessary.” H. R. Rep. No. 533, 63d 
Cong., 2d Sess. 4. 


The phrase “answers in writing to specific 
questions” first appeared in the Conference 
Report, but the report by the House Man- 
agers explaining the modifications of the 
House bill did not mention it (although it 
discussed some other changes in the annual 
and special report provisions of the House 
bill). H. R. Rep. No. 1142, 63d Cong., 2d 
Sess. Similarly, the explanation of the Con- 
ference Report by the Senate Managers in 
debate makes it clear that the changes made 
in conference were of the nature of new, 
clarifying phraseology (with two exceptions 
not relevant here). 51 Cong. Rec. 14768-14769. 
If the conference had intended to give the 
Commission a separate, new power which 
was not included in either the House or 
Senate bill, surely there would be some 
mention of it in the reports by the managers. 


Finally, it should be noted that a construc- 
tion of the statute which empowers the Com- 
mission to particularize its requests for 
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annual and special reports with specific 
questions will tend to avoid objections of 
vagueness. The requests directed to peti- 
tioner which were not particularized—items 
1(h); 3(j), (k); 5 (i), (Uk); 605); 7)); 8G); 
and 11(a)-(1) of the first order; and item 5 
of the seventh order—were struck down by 
the District Court as unenforceable. Such 
general requests for reports without spe- 
cificity place the reporting company in a 
difficult position, leading to expensive and 
time-consuming litigation as well as frus- 
trating the Commission’s attempt to obtain 
information. 


IV. 
[Forfeitures on Partially Invalid Orders] 


The District Court held that since the 
Commission orders were “partially defec- 
tive,” petitioner had a valid reason for 
challenging them, and therefore no for- 
feitures accrued. Petitioner supports this 
holding by asserting that many of the items 
included in the Commission’s orders were 
held unenforceable by the District Court, 
and that under Bowman Dairy Co. v. United 
States, [1950-1951 Trane Cases { 62,818] 341 
U. S. 214 (1951), forfeiture should not be 
imposed for noncompliance with substan- 
tially defective orders. The Court of Ap- 
peals disagreed, holding that forfeiture had 
occurred and that the daily penalty began 
to run 30 days after the notice of default 
on the first set of the Commission’s orders.” 
We agree with the Court of Appeals and 
conclude that the single daily penalty runs 
until the date of our stay, February 7, 1961. 

Petitioner’s figures relative to the per- 
centage of defective inquiries are based on 
analysis of all nine orders. However, the 
suit for forfeiture was brought only in re- 
spect to the two orders directed to petitioner, 
and we will restrict our consideration to 
the 134 inquiries included therein, Prior to 
the judgment 63 of these items remained 
unanswered. The trial judge struck 10 of 
them as unenforceable, leaving 53 which 
he ordered to be answered. However, 
whether one takes the above figures, or those 
of the petitioner asserting that only 37% of 
the questions were enforced by the trial 
court, or the Government’s claim that two- 
thirds of the questions were valid and un- 
answered at the time of the suit, this case 
need not go off in a mathematical formula. 


The record fully supports the conclusion of 
the Court of Appeals that this is not “a 
case involving single oversight or an honest 
mistake in a good faith attempt to comply 
with the Commission’s order.” 285 F. 2d, 
at 614. Nor, as the concurring opinion 
found, is it a case of “such extensive in- 
validity that there is no longer an intelligible 
requirement” for a report. 285 F. 2d, at 616. 


[Availability of Review] 

Petitioner asserts that even partial inval- 
idity of the order prevents the application 
of the forfeiture provision, arguing that the 
case is controlled by the rule in Bowman 
Dairy Co., supra. In that case the Court 
concluded that “one should not be held in 
contempt under a subpoena that is part good 
and part bad.” 341 U. S., at 221. But that 
rule cannot be considered apart from its 
facts. There the defendant could not appeal 
from the contested order, but was able to 
challenge it only by disobeying and appeal- 
ing the contempt conviction. It was in re- 
view of that conviction—the defendant’s 
first opportunity to review the validity of 
the order—that this Court held that its 
partial invalidity barred the punishment. 
Here petitioner might have delayed accrual 
of the forfeitures pending determination of 
the merits or obtained a separate judicial 
determination of the validity of the orders 
before the penalties began to accrue, as we 
point out infra. Rather than attempting 
such procedures it defied large parts of the 
orders. It cannot now be heard to com- 
plain because such defiance was in error, 


[Partial Compliance in Lieu of New Order} 


Petitioner also contends that the trial 
court, after finding the orders partially in- 
valid, should have stricken them and re- 
quired the Commission to issue new ones 
if it wished to proceed with the inquiry. 
We agree with the trial court and the Court 
of Appeals that § 6(c) of the Administrative 
Procedure Act, 60 Stat. 241, 5 U. S. C. 
§ 1005(c), authorized the procedure the court 
followed, 7. e., ordering partial compliance. 
That section directs the court to sustain 
“any such subpena or similar process or 
demand to the extent that it is found to be 
in accordance with law ...” Nor do we 
see any substance to the further contention 
that in directing partial compliance the trial 
judge treated those items found enforceable 


12 The second set of orders was merely supple- 
mentary, so only a single daily penalty accrued. 


Trade Regulation Reports 


q 70,167 


78,678 


Court Decisions 


Number 13—46 
12-18-61 


St. Regis Paper Co. v. U.S. 


as subpoenas and therefore subject solely to 
contempt action. The various requests were 
severable, and the court’s order was not in 
substitution of the Commission’s orders but 
merely an enforcement of them, in accord- 
ance with § 9 of the F. T. C. A. authorizing 
the court to compel obedience to lawful 
Commission orders. Finally, petitioner ar- 
gues that the case should have been re- 
manded to the trial court for determination 
of whether the forfeiture should apply. 
However, once the Court of Appeals held 
that the default was within the forfeiture 
provision of § 10, its penalties accrued, and 
there was nothing remaining open for de- 
cision that required a remand to the District 
Court. 


VN; 


{Accrual of Forfeiture Pending Review of 
Order] 


Petitioner’s final point is that to impose 
the forfeitures will deprive it of property 
without due process of law. This argument 
is based on the premise that the orders of 
the Commission were not judicially review- 
able except at the risk of paying daily for- 
feitures accumulating throughout the period 
of noncompliance, including the period of 
judicial review. We need not consider this 
point at length for it appears that petitioner 
did not try to obtain judicial review prior 
to the commencement of this action by the 
Government, nor did petitioner seek a stay 
once the litigation had begun, This inaction 
was in part based upon petitioner’s reliance 
on Federal Trade Comm’n v. Claire Furnace 
Co., 274 U. S. 160 (1927) ‘This reliance was 
misplaced. Im that case am injunction was 
sought against the Commission restraining 
it from enforcing certain orders issued under 
the same section of the Act involved here. 
The Commission, however, had not issued 
any notice of default on the orders, as was 
done here, nor had the orders been for- 
warded to the Attorney General for en- 
forcement. This Court properly held an 
injunction would not lie since the subjects 
of the reports could not suffer any injury 
or penalty at that point in the investigation. 
As Chief Justice Taft said, “Until the At- 
torney General acts, the defendants can not 


4% Petitioner unsuccessfully moved in the Court 
of Appeals for a postponement of the effective 
date of the Commission’s orders. Coming when 
it did, however, we cannot say that such denial 
was an abuse of discretion. Cf. Virginian R. Co. 
v. United States, 272 U. S. 658 (1926). Further- 
more, a short while thereafter we stayed the 
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suffer, and when he does act, they can 
promptly answer and have full opportunity 
to contest the legality of any prejudicial 
proceeding against them.” 274 U. S., at 174. 


[Stay Under Declaratory Judgment Act] 


Upon the commencement of the action by 
the government petitioner might have then 
sought a stay, as it did when the decision 
went against it in the Court of Appeals.” 
Moreover, after the entry of the notices of 
default by the Commission, petitioner might 
have itself sought relief before the § 10 for- 
feitures began to accrue instead of waiting 
for the Attorney General to sue for their 
collection. As was said in United States v. 
Morton Salt Co., [1950-1951 Trape Cases 
7 62,561] 338 U. S. 632, 654 (1950), “we are 
not prepared to say that courts would be 
powerless” to act where such orders appear 
suspect and ruinous penalties would be sus- 
tained pending a good faith test of their 
validity. There the record did not present 
and the Court did not determine “whether 
the Declaratory Judgment Act, the Admin- 
istrative Procedure Act, or general equitable 
powers of the courts would afford a remedy 
if there were shown to be a wrong, or what 
the consequences would be if no chance is 
given for a test of reasonable objections to 
such an order.” Similarly, as this matter 
comes here now, the petitioner has pursued 
none of these remedies, and we could not 
therefore say that it had ‘‘no chance” to 
prevent the running of the forfeiture pend- 
ing a test of the validity of the orders. Cf. 
United States v. L. A. Tucker Truck Lines, 
344 U. S. 33, 37 (1952); Natural Gas Pipe- 
line Co. v. Slattery, 302 U. S. 300, 310 (1937). 
We note, however, that the Declaratory 
Judgment Act, 28 U. S. C. § 2201, provides 
that “In a case of actual controversy within 
its jurisdiction ... any court ... may de- 
clare the rights . . . of any interested party 
seeking such declaration .. .” This appears 
sufficient to meet petitioner’s needs. 


This Court cannot forgive statutory pen- 
alties once they legally attach and finding 
no grounds upon which we can strike them 
down the judgment of the Court of Appeals 
is Affirmed. 


accumulation of further penalties when the 
petition for writ of certiorari was granted. If 
petitioner had unsuccessfully sought a stay in 
the District Court a different question might 
have been presented. That action, after final 
judgment, could have been reviewed both in 
the Court of Appeals and here. 
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[Dissenting Opinion] 


Mr. Justice Brack, with whom Mr. Justice 
Wuirttaker and Mr. Justice Stewart concur, 
dissenting. 

I dissent from the Court’s holdings (1) 
that petitioner’s copies of census reports 
submitted to the Census Bureau are not 
privileged from production by §9 of the 
Census Act, and (2) that for its refusal to 
produce these copies and to answer certain 
of many questions asked it by the Federal 
Trade Commission, petitioner must pay a 
penalty of $100 for each day since that 
refusal up to the time, many months later, 
when this Court granted a stay as to future 
penalties. 


[Census Information] 


First. Section 9(a) of the Census Act, 
set out in note 5 of the Court’s opinion, 
with exceptions not here material, provides 
that neither the Secretary of Commerce, 
nor any other officer or employee of the 
Department of Commerce or any bureau or 
agency thereof, may use the information 
furnished in census reports except for cen- 
sus purposes, make any publication of the 
data contained in such reports as coming 
from the establishment or individual report- 
ing it, or permit any person except officers 
and employees of the Census Bureau to 
examine such reports. Moreover, in secur- 
ing from petitioner the very reports, copies 
of which are here being held subject to sub- 
poena by the Federal Trade Commission 
as a step towards government regulation 
of the petitioner, the form supplied by the 
Census Bureau told petitioner: 

“Your report is confidential and only 
sworn census employees will have access 


to it. It cannot be used for purposes of 
taxation, investigation or regulation.” 


The President of the United States backed 
up these promises of Congress and the 
Census Bureau with a proclamation in which 
he stated unequivocally: “No person can 
be harmed in any way by furnishing the 
information required.” 46 Stat. 3011, 3012. 
I agree with the Seventh Circuit Court of 
Appeals that “These assurances of con- 
fidentiality and protection constitute a 
pledge of good faith on the part of the 
Congress, the President and the Depart- 
ment of Commerce.” Federal Trade Comm'n 
v. Dilger, {1960 Trave Cases { 69,685] 276 
F. 2d 739, 744. 


Trade Regulation Reports 


It is true, as the Court emphasizes, that 
although the Census Act, the Census Bureau 
and the President promised that the Census 
Bureau would keep census reports purely 
confidential, neither the Act, the Bureau nor 
the President literally promised in so many 
words that other government agencies such 
as the Federal Trade Commission would 
never subpoena and use copies of those 
reports prepared and kept in reliance upon 
the Government’s promise of secrecy. The 
Court holds that, because the Government 
did not so expressly bind itself with respect 
to actions it may take against copies of 
these reports through the Federal Trade 
Commission, the solemn and comprehensive 
promises of secrecy which it made need not 
be honored. But surely the Government's 
promises, fairly construed, do not indicate 
that the scope of the protection afforded 
against the use of census reports “for pur- 
poses of taxation, investigation or regula- 
tion” is limited to the originals of those 
reports and to the Census Bureau alone. 
That Bureau does not itself even engage in 
the activities against which the use of these 
reports is protected. Quite plainly, the 
promised protection was against govern- 
mental “taxation, investigation or regula- 
tion” generally, and, to protect the integrity 
of that promise, it is of course necessary 
that all of the particular arms of Govern- 
ment which are engaged in those activities 
be bound by the Government’s pledges, Our 
Government should not, by picayunish 
haggling over the scope of its promise, 
permit one of its arms to do that which, by 
any fair construction, the Government has 
given its word that no arm will do. It is 
no less good morals and good law that the 
Government should turn square corners in 
dealing with the people than that the 
people should turn square corners in deal- 
ing with their Government. Cf. Rock Island, 
Arkansas & Louisiana R. Co. v. United States, 
254 U.S. 141, 143. 


[Imposition of Forfeitures] 


Second. The petitioner is being penalized 
$100 per day for its failure to produce 
copies of its census reports along with 
answers to certain of the voluminous ques- 
tions propounded to it by the Federal 
Trade Commission. Many questions had 
already been answered prior to the time 
penalties began to run. The District Court 
has held that a very substantial number of 
the other questions asked need not be 
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answered, and I do not understand that this 
Court now holds otherwise. So far as the 
Commission’s demand for production of the 
census reports is concerned, petitioner could 
quite reasonably have felt that it was under 
no obligation to comply because of the 
Government’s numerous promises that these 
reports would be treated as confidential. 
Indeed, the very position taken by petitioner 
as to the privileged nature of its census 
reports was held to be correct in the Dilger 
case, decided just three weeks before the 
District Court decision in this case. All of 
this plainly shows, I think, that, with regard 
to some of the information sought, indeed a 


very substantial part of it, there was a 
serious, good-faith controversy concerning 
the Commission’s power to compel dis- 
closure. Under these circumstances I agree 
with the District Court’s conclusion that 
these heavy statutory penalties should not 
have been imposed. It is practically the 
universal rule that laws imposing penalties 
of this kind should be strictly, not expan- 
sively, construed. Applying that standard, 
I am by no means sure that the penalty 
provisions of the statute upon which this 
judgment rests can be construed so as to 
justify the penalties here at all. 


I would reverse this judgment. 


‘ 


[70,168] United States v. Universal Wool Batting Corp. and Jacob Louis. 
In the United States District Court for the Southern District of New York. Civ. 


134-394. Dated November 30, 1961. 


Federal Trade Commission Act 


FTC Enforcement—Civil Penalty Suit—Right to Injunction—While injunctive relief 
to enforce compliance with an FTC order is authorized under Sec. 9 of the FTC Act, it 
should not be atuttomatically granted in a civil penalty suit. Such relief was denied in 
view of the limited nature and extent of the violations and the defendants’ withdrawal 
of their answer which avoided a trial. 

See FTC Enforcement and Procedure, Vol. 3, 9711. 

FTC Enforcement—Civil Penalty Suit—Number of Violations—Financial Resources. 
—In assessing the amount of civil penalties for violations of an FTC order, the court 


considered the relatively limited extent of the violations actually presented (refusing to 
consider other possible violations), and the limited financial resources of the defendants. 


Penalties totaling $1,000 were imposed on the firm and its president. 
See FTC Enforcement and Procedure, Vol. 3, 9701. 
For the plaintiff: Robert M. Morgenthau, U. S. Attorney, New York, N. Y. 
For the defendants: Hovell, Clarkson, Klupt & Schrank, New York, N. Y. 
Imposing civil penalties in FTC Dkt. 6326. 


Memorandum 


Cooper, District Judge [In full text]: This 
is a civil action, brought under Section 5(1) 
of the Federal Trade Commission Act, 15 
U. S. C.-§ 45(1), to recover civil penalties 
for violations of a cease and desist order 
issued by the Federal Trade Commission. 


[Scope of Relief] 


The complaint alleges that defendants 
violated the Commission’s order by selling 
and shipping several cartons of mislabeled 
woolen batting. Defendants withdrew their 
answer. Accordingly, at a hearing on No- 
vember 9, 1961, the court directed judg- 
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ment in favor of plaintiff and afforded an 
opportunity to present proof and argument 
with respect to the assessment of penalties 
and related relief. 


{Other Possible Violations] 


The Government urges that in assessing 
the penalties and in determining the scope 
of relief, the court consider other possible 
violations by defendants of the Commis- 
sion’s order in addition to those alleged in 
the complaint. However, no proof of such 
other violations was adduced at the hear- 
ing and the court cannot speculate as to 
their occurrence. 
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Although the complaint nowhere ex- 
pressly requests or even mentions injunc- 
tive relief, the Government now seeks an 
injunction. It is the opinion of the court 
that while authority to grant such relief 
exists, 15 U. S. C. § 49, the facts in this 
case do not warrant it. 


[Injunctive Relief] 


The court does not look lightly upon the 
indifference of the defendants towards the 
Commission’s order. Nevertheless, in de- 
termining the scope of relief, consideration 
is given to the limited nature and extent 
of the violations actually charged and to 
the defendants’ withdrawal of their an- 
swer, which obviated the necessity of a 
trial and resulted in entry of a default 
judgment. Fed. R. Civ. P., 54(c). More- 
over, in view of the severe potential conse- 
quences attendant upon the granting of an 


injunction, a request for such relief should 
not be regarded as the automatic concomit- 
ant of a demand for money penalties. 


[Assessment of Penalties] 


In assessing the amount of the penalties, 
the court takes into consideration the rela- 
tively limited extent of the derelictions 
actually presented in the complaint, and 
the limited financial resources of defend- 
ants, as represented, without contradiction, 
by defendants’ counsel. 


Judgment for plaintiff. A penalty of five 
hundred dollars ($500.) is imposed on each 
of the two counts of the complaint (Total: 
$1000.). To repeat what was said at the 
hearing: Defendants are hereby warned 
not to abuse the court’s leniency by fur- 
ther infractions of the Commission’s cease 
and desist order. Settle order on notice. 


[f 70,169] I. B. Adelman v. Paramount Pictures, Inc., et al. 
In the United States ‘Court of Appeals for the Fifth Circuit. No. 18484. Dated Decem- 


ber 8, 1961. 


Appeal from the United States District Court for the Southern District of Texas. 


INGRAHAM, Judge. 


Sherman and Clayton Acts 


Private Suit—Modification of Injunction—Relitigation of Decided Issue.—The closing 
of a downtown Houston theatre as a first run house did not require the modification of 
an injunction enabling a motion picture exhibitor to compete with that theatre in licensing 
films for first run exhibition. The exhibitor sought to have the injunction modified to 
permit him to compete with three other downtown theatres operated by the defendants. 
It had been previously determined that the operator did not compete with these downtown 
theatres, and that issue could not be relitigated without the operator’s showing a subse- 
quently occurring fact as establishing the contrary of that determination. The closing of 
the theatre was not such a fact. 


See Private Enforcement and Procedure, Vol. 2, J 9314.60, 9314.70. 


Private Suits—Modification of Injunction—Jurisdiction of Court.—A district court, 
having retained jurisdiction, could entertain a petition for the modification of an injunction, 
and it could “no doubt” have exercised jurisdiction even though it had not been expressiy 
reserved. 


See Private Enforcement and Procedure, Vol. 2, J 9314.80. 

For the appellant: Thomas C. McConnell, Chicago, Ill, with Gaius G. Gannon, Jr., 
Houston, Tex. 

For the appellees: Wm. R. Brown, Houston, Tex., and Jos. Irion Worsham, Dallas, 
Tex., with Jack Binion, Houston, Tex., and Roy W. McDonald, New York, N. Y. 

Affirming 1960 Trade Cases {[ 69,731. 

Before Expert P. Tutte, Chief Judge, and JosreH C. HutcuHeson, Jr. and Warren L. 
Jones, Circuit Judges. 


Trade Regulation Reports q 70,169 


78,682 


Court Decisions 


Number 13—50 
12-18-61 


Delaware Valley Marine Supply Co. v. American Tobacco Co. 


[Injunction] 


Jones, Circuit Judge [Jn full text]: This 
appeal might well be disposed of by a refer- 
ence to the opinion of the district court in 
which the facts are distinctly set forth and 
the applicable law is clearly stated. Adelman 
v. Paramount Pictures, Inc. [1960 TRADE 
CasEs 69,731], 182 F. Supp. 217. The judg- 
ment of the district court is affirmed. A few 
observations on our part may be appropriate. 


This suit was brought in 1948 by the 
appellant, I, B. Adelman, the owner of the 
Delman Theatre in Houston, Texas, seek- 
ing an injunction to allow him to compete 
with specifically designated theatres which 
were operated by appellees for first run 
feature films. It was contended by the 
appellant that he was entitled to compete 
with all theatres in Houston operated by 
appellees. It was expressly determined that 
he was not in competition with appellees’ 
Loew’s State, Metropolitan or Majestic 
Theatres. It was held that he was entitled 
to compete with appellees’ Kirby and River 
Oaks Theatres, and a judgment was entered 
on September 16, 1955, enjoining the ap- 
pellees from denying the appellant an equal 
opportunity to compete for the first run 
of feature film in Houston except such as 
might be licensed for first run exhibition at 
Loew’s State, Metropolitan or Majestic 
Theatres. There were two other first run 
theatres in Houston operated by appellees, 
the Kirby and the River Oaks. The Kirby 
was a downtown theatre; the River Oaks 
was not. There was no appeal from the 
judgment. 


[Request for Modification] 


Subsequent to the entry of the injunction 
the Kirby ceased to operate as a first run 


theatre. In 1958 the appellant filed a peti- 
tion for the modification of the injunction 
by giving him an opportunity to compete 
with the Loew’s State, Metropolitan and 
Majestic Theatres. The district court, as 
appears in its opinion, concluded that the 
principles of estoppel and res judicata were 
controlling as against the appellant and 
dismissed the petition to modify. 


[Res Judicata] 


The district court, having retained juris- 
diction, could entertain a petition for the 
modification of the injunction, and it could 
no doubt have exercised such jurisdiction 
even though it had not been expressly re- 
served. United States v. Suift & Co. [1932- 
1939 Trape Cases 455,005], 286 U. S. 106, 
52 S. Ct. 460, 76 L. Ed. 999. It does not 
follow, however, that issues which have 
been submitted to the court and have been 
decided by it may be relitigated upon an 
application for modification. A review of 
the determination of such issues and the 
correction of an erroneous decision may be 
accomplished by the established appellate 
procedures, 28 Am. Jur. 832, Injunctions 
§ 319, Restatement, Judgments §46; 6 
Toumlin Anti-Trust Laws 580 § 18.17. Since 
it was expressly decided on the original 
application for an injunction that the 
appellant’s Delman Theatre was not in 
competition with appellees’ Loew’s State, 
Metropolitan and Majestic Theatres, and no 
subsequently occurring fact is asserted as estab- 
lishing the contrary of that determination, 
any modification of the injunction such as is 
now sought would be a reversal of the 
determination of an issue decided by the 
court and accepted by the appellant. 


The district court’s judgment is affirmed. 


[f] 70,170] Delaware Valley Marine Supply Co. v. The American Tobacco Co., 
Philip Morris, Inc.; Liggett & Myers Tobacco Co.; R. J. Reynolds Tobacco Co.; P. Loril- 
lard Co.; Lipschutz Bros., Inc.; Janis Lipschutz, executrix of the Estate of Albert Lip- 
schutz, deceased; Janis Lipschutz; Morton Lipschutz; Mae Lipschutz. 


In the United States Court of Appeals for the Third Circuit. 


December 8, 1961. 


No. 13369. Filed 


Appeal from the United States District Court for the Eastern District of Pennsyl- 


vania. STEEL, Judge. 


Sherman Act 


Proof of Conspiracy—Conscious Parallelism—Number of Firms—Courses of Action 
Available.—Consciously uniform business behavior, standing alone, would not sustain a 
finding of conspiracy. The refusal of five tobacco companies to sell to a newly formed 
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distributor, for resale to ships in the Port of Philadelphia, was not a substantial basis for 
an inference of conspiracy. There were relatively few firms which had only two courses 
of action opened to them, acceptance or rejection of the corporation’s application. There- 
fore, the suspicion of conspiracy which would be created by the unlikelihood of numerous 
firms reaching one of many possible conclusions was lacking. To be successful in the 
particular business, a distributor had to have available for sale all major brands. Thus, 
if each company knew that the others would not sell, a sale by one company would 
have been costly and a futile gesture. 


See Combinations, Vol. 1, § 1455.22. . 


Proof of Conspiracy—Conscious Parallelism—Reasonableness of Action.—The refusal 
of five tobacco companies to sell to a newly formed distributor, for resale to ships in the 
Port of Philadelphia, would not sustain a finding of conspiracy where the companies 
were adequately represented in this market (although there were complaints about one 
distributor) their sales were increasing, and they had no financial interest in the existing 
major distributor which would prompt such action, and the corporation’s applications 
did not indicate that it had experience, financial responsibility or other attributes. The 
new corporation did not make a better offer (even though it offered to buy ona C. O. D. 
basis) or offer better or equal facilities, than the existing distributors, and the companies’ 
refusals were not shown to be automatic, without giving the matter consideration, or to 
be part of a policy of rejection in the past. The contention that uniform decisions, made 
under circumstances tending to make the act of one company dependent upon the reaction 
of others, violate the Sherman Act was rejected. 


See Combinations, Vol. 3, f 1455.16. 


Proof of Conspiracy—Conscious Parallelism—Refusal to Deal—Different Methods 
of Refusing—Knowledge of Acts of Others.—The fact that there were differences in the 
ways in which five cigarette companies rejected a company’s application to purchase 
their cigarettes does not negate a finding of parallelism, There was uniformity of action 
on a crucial point—all companies denied the applications. Also, since there was some 
evidence from which a jury could infer that each of the companies was aware of the 
action taken by each of the others, there was evidence to support a finding of conscious 
parallelism. However, in this case, such a finding, standing alone, was not sufficient to 
support a finding of conspiracy. 

See Combinations, Vol. 1, § 1450.84; Private Enforcement and Procedure, Vol. 2, 
J 9026.528, 9300.68, 9302.421. 

For the appellant: Edwin P. Rome, Philadelphia, Pa. 

For the appellees: John B. H. Carter, Robert W. Sayre, H. Francis DeLone, R. 
Sturgis Ingersoll, Joseph W. Swain, Jr., John G. Harkins, Jr., and Jay H. Eiseman, 
Philadelphia, Pa. 

Affirming 1960 Trade Cases {[ 69,773. 

Before Biccs, Chief Judge, and Hastiz and Forman, Circuit Judges. 


Opinion of the Court Liggett & Myers Tobacco Company, P. 


Lorillard Company, Philip Morris, Incor- 


[Refusal to Sell] 


Biccs, Chief Judge [In full text]: The 
plaintiff-appellant, Delaware Valley Marine 
Supply Company, has sued the defendants- 
appellees, American Tobacco Company, 


1 The plaintiff’s original complaint also alleged 
violation of Section 2 of the Act, 15 U. S.C. A. 
§ 2. Although a pre-trial stipulation and 
the record of the case seem to indicate that the 
Section 2 charge has been abandoned, the 
plaintiff, in a footnote in its brief before this 
court, still maintains that the monopoly issue is 
open. Also, the district court opinion states 
that the suit is brought for violation of both 
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porated and R. J. Reynolds Tobacco Com- 
pany (the “tobacco companies’), Lipschutz 
Bros., Inc. and the individuals named in the 
title of this cause, alleging violation of 
Section 1”? of the Sherman Act, 15 U. S. 


sections. But it is not necessary to resolve 
this uncertainty for the Section 2 charge as 
stated is also dependent upon a finding of con- 
spiracy to refuse to deal, which is the controll- 
ing issue in the case with regard to the-alleged 
violation of Section 1. 

2The section states in pertinent part that, 
‘“Tavery contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
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C. A. §1. The plaintiff seeks treble dam- 
ages, attorney’s fees and injunctive relief. 
Judgment was entered for all the defend- 
ants and the plaintiff has appealed. 


The plaintiff, Delaware—Valley Marine, 
is a corporation organized to sell tax-free 
tobacco products and liquor to vessels en- 
gaged in the foreign trade entering the 
Port of Philadelphia. It applied to the 
defendant tobacco companies for a “direct 
listing,” to enable it to purchase cigarettes 
tax-free for resale to ships. All of the 
tobacco companies* declined to sell ciga- 
rettes to the plaintiff, and it never com- 
menced to do business. At the time of the 
tobacco companies’ refusals to do business 
with the plaintiff, all were selling direct to 
Lipschutz Bros., Inc., an established firm 
in the business of selling tobacco, whiskey 
and other supplies to ships in the Port of 
Philadelphia. In addition, Reynolds and 
Lorillard had a second Philadelphia outlet, 
M. J. Kelly Company, which was in the 
business of selling a full line of ship sup- 
plies. The plaintiff alleges that the tobacco 
companies acted in concert in restraint of 
trade and that Lipschutz in effect aided and 
abetted the conspiracy. 


After all of the plaintiff's evidence had 
been presented the defendants moved for 
a directed verdict pursuant to Rule 50(a), 
Fed. R. Civ. Proc., 28 U. S. C. These mo- 
tions were denied;* they were also denied 
when renewed at the close of all of the 
evidence. The trial court then submitted 
all issues to the jury on special interroga- 
tories pursuant to Rule 49(a). After de- 
liberating for five hours the jury was unable 
to agree on an answer to the first inter- 
rogatory® and was discharged. All the 
defendants then moved for judgment in 


of trade or commerce among the several States, 
or with foreign nations, is declared to be 
illegal.” 

’ Lorillard has maintained throughout the 
proceeding that the plaintiff never applied to it 
to buy cigarettes. The issue of whether an ap- 
plication was made by the plaintiff to Lorillard 
to purchase cigarettes was considered to be a 
jury issue by the trial judge and was not de- 
cided as will appear. We will assume arguendo 
that Lorillard was contacted and did refuse 
to sell cigarettes to the plaintiff. 

4In denying these motions the court filed an 
opinion unreported for publication. It stated 
in part: ‘‘Whether the record contains any evi- 
dence to support a finding of a conspiracy or of 
damages are questions which present more dif- 
ficulty. Within the time limitations under which 
I have been working I have been unable to re- 
view the record with the care or to examine the 
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accordance with their earlier motions for 
directed verdict as authorized by Rule 50(b). 


The defendants argued that the plaintiff’s 
case was fatally defective in three respects: ° 
(1) that no proof had been introduced from 
which the jury could find that the plaintiff 
had such a business or property interest 
as to give it standing to maintain the suit 
at bar; (2) that there was no direct evi- 
dence of conspiracy and none from which 
a jury could infer that the defendants had 
conspired; and (3) that there was no proof 
that the plaintiff had suffered any damage. 
Reversing the position it had first taken 
when the motions were made, prior to the 
submission of the interrogatories to the 
jury, the trial court granted the defendants’ 
motion to dismiss the action on the ground 
that the plaintiff had not proved any dam- 
age. See 184 F. Supp. 440 [1960 Trapr 
Cases J 69,773]. As the plaintiff had stated 
its view that a finding of damage was a 
necessary basis for the granting of injunc- 
tive relief, the trial court refrained from 
passing on evidence submitted by the plain- 
tiff to prove the conspiracy. In view of 
the disposition that we make of the litiga- 
tion it is unnecessary to pass on the issue 
of whether proof of damages is a prerequi- 
site to obtaining an injunction. In disposing 
of the Rule 50(b) motions the trial court 
also ruled that there was evidence from 
which the jury was entitled to find that the 
plaintiff had a business within the meaning 
of Section 4 of the Clayton Act, 15 U. S. 
C. A. §15, and therefore possessed the 
standing to maintain the suit at bar. The 
defendants have not contested this ruling. 


On appeal the plaintiff urges that the trial 
court’s ruling on damages was erroneous. 
The defendants contend that it was not and 


law with the thoroughness which I consider 
necessary for a proper disposition of these ques- 
tions. I have therefore decided to deny the 
motions. I do so with the thought that if due 
consideration of the law and the facts after all 
of the evidence is in should reveal that plaintiff 
has failed to make out a case, defendants’ rights 
can be adequately protected either prior to jury 
submission, or thereafter in the event of a jury 
verdict adverse to defendants, by curative action 
by me upon timely and appropriate motions 
which the Rules authorize defendants to file.’’ 

5 The first interrogatory was as follows: ‘‘Did 
plaintiff have such business or property as to 
entitle it to maintain this action?’ 

®° Certain defendants raised individual reasons 
for the granting of the motion as to each of 
them but in view of the disposition we make 
of the case it is unnecessary to set out these 
reasons. 
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assert also that the plaintiff failed to pro- 
duce any evidence of conspiracy and that 
therefore the motions for directed verdict 
in their favor must be granted.” 


[Failure to Prove Conspiracy] 


On motions for a directed verdict in 
favor of the defendants * the evidence must 
be considered in the light most favorable 
to the plaintiff and it is entitled to the 
benefit of all inferences which can reason- 
ably be drawn from the record in its behalf. 
So viewing the case we conclude that the 
judgment below must be affirmed because 
of the failure of the plaintiff to produce 
evidence from which a jury would be en- 
titled to infer that the defendants had con- 
spired in refusing to deal with the plaintiff, 


In so concluding we are aware of the diffi- 
culties of proof of modern antitrust conspiracy 


and that the difficulties increase as the number 
of conspirators lessens.° It is certainly true 
that “the picture of conspiracy as a meeting by 
twilight of a trio of sinister persons with 
pointed hats close together belongs to a 
darker age.” But is is the fact that con- 
spiracy remains an essential ingredient of a 
case based on Section 1. Conscious parallel- 
ism, relied on heavily by the plaintiff here, 
is of aid in demonstrating the existence of 
sophisticated and silent agreements which 
so often have injuriously restrained trade. 
But conscious parallelism is not yet a con- 
clusive legal substitute for proof of con- 
spiracy.” It is circumstantial evidence the 
probative value of which necessarily varies 
with the kind of parallelism and the factual 
setting where it is found.” Some business 
practices may provide strong evidence cf 
agreement: sealed bids for 6,000 barrels of 


7In its reply brief, the plaintiff urges that 
tne issue of conspiracy is not properly before 
this court. Various grounds are presented in 
support of this contention: (1) that the failure 
of the defendants to cross-appeal bars considera- 
tion of the issue; (2) that the defendants 
flagrantly violated Rule 24 of this court by 
deliberately presenting an incomplete appendix; 
i.e. one that does not give all of the evidence in 
the case which is favorable to the plaintiff; 
(3) that the defendants have violated Rule 24 
also by failing to provide a precise chronological 
statement of facts necessary to decide the con- 
spiracy issue; and (4) that this court will not 
Tule on an issue which has not been decided by 
the district court. The plaintiff's objections 
(1) and (4) must be rejected on the basis of the 
Supreme Court’s per curiam opinion in Jaffke 
v. Dunham, 352 U. S. 280 (1957), the relevant 
language of which has been recognized and 
applied in this circuit, Zegan v. Central R. R. 
Co., 266 F. 2d 101, 103 (1959). In Jaffke, 352 
U. S. at 280-281, the Court stated: ‘‘We granted 
certiorari in this case to review a judgment of 
the Court of Appeals . . . reversing an order 
of the District Court .. . sitting in bankruptcy, 
which required respondent as trustee of a 
pankrupt’s estate to pay $27,400 to petitioner 
.... On appeal, the Court of Appeals held that 
petitioner had failed to prove that any specific 
portion of the money that he had given the 
bankrupt became a part of the funds in the 
hands of respondent. Because petitioner had 
not cross-appealed, the Court of Appeals held 
that it could not consider the action of the 
District Court in striking the bankrupt’s affi- 
davit from the record. A successful party in the 
District Court may sustain its judgment on any 
ground that finds support in the record. If the 
District Court was in error in striking an ad- 
missible affidavit, a cross-appeal was not a pre- 
requisite for the Court of Appeals to rule on 
the admissibility of the affidavit, and finding 
it admissible, to find that it afforded evidence 
in support of the District Court judgment.”’ In 
the Zegan case, this court applied the Jaffke 
rule in an appeal from a judgment for defend- 
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ant under Federal Rule of Civil Procedure 
50(b) and considered an argument not passed 
on by the court below—precisely the situation 
presented by the instant appeal. 

In respect to objections (2) and (3), although 
the defendants do not ignore all of the plain- 
tiff’s evidence, it is true that the statement 
of facts and the appendix do omit some of the 
testimony offered by the plaintiff which would 
tend to show the tobacco companies to have 
been interested in and aware of what their com- 
petitors were doing in respect to applications 
for direct listing. The defendants’ appendix 
also neglected to include evidence relating to 
earlier rejections by the tobacco companies of 
applications for direct listings. The court had 
the possibility of omissions like these in mind 
when it provided for a reply brief and appen- 
dix. See our Rule 24(5). By this rule the 
adversary party can make sure that there is 
brought to the attention of the court all evi- 
dence deemed pertinent. The plaintiff has 
taken full advantage of this opportunity in the 
case at bar. We think we should not bar con- 
sideration of the defendants’ motions to dis- 
miss the action on the ground that the evidence 
is insufficient to sustain the charge of conspir- 
acy. No prejudice has resulted to the plaintiff 
from the defendants’ insufficient reproduction of 
the record in their appendix. 

8 We have called these ‘‘motions for a directed 
verdict.’’ Technically they are motions to 
enter judgment for the respective defendants 
pursuant to Rule 50(b). 

®See Rahl, Conspiracy and the Anti-Trust 
Laws, 44 Ill. L. Rev. 743, 757 (1950). 

10 Ball v. Paramount Pictures, Inc. [1948-1949 
TRADE CASES f 62,286], 169 F. 2d 317, 319 
(3 Cir. 1948), cert. denied, 339 U. S. 911 (1950). 

11 Theatre Enterprises, Inc. v. Paramount 
Film Distributing Corp. [1954 TRADE CASES 
1 67,640], 346 U. S. 5387 (1954). See Note, Con- 
scious Parallelism—Fact or Fancy? 3 Stanford 
L. Rev. 679 (1951). 

22 Report of the Attorney General’s National 
Committee to Study the Antitrust Laws 39-40 
(1955). 
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cement, for example, from eleven firms, 
identical to the fraction of a cent, could 
hardly be coincidence.* The inference of 
agreement is strengthened if the partici- 
pants are many and if they comprise a 
nonoligopolistic industry, where the economic 
pressures forcing action and reaction with 
competitors are absent. But, as we stated 
in Milgram v. Loew's, Inc. [1950-1951 TRADE 
Cases § 62,938], 192 F. 2d 579, 583 (3 Cir. 
1951), cert. denied, 343 U. S. 929 (1952): 
“This does not mean... that in every 
case mere consciously parallel business prac- 
tices are sufficient evidence, in themselves, 
from which a court may infer concerted 
action.” We think this case falls within the 
category that we recognized in our dictum 
in Milgram, the category in which conscious 
parallelism is not enough. 


[Uniform Action] 


As is usual in Section 1 cases, the plaintiff 
here offers no direct proof of conspiracy. 
In effect, all of the direct evidence is to the 
contrary for all the defendants have denied 
expressly the existence of any agreement. 
The plaintiff’s case at its best can be 
summed up as follows: In January or Feb- 
ruary, 1956, Drew J. T. O’Keefe, Esquire, a 
member of the Pennsylvania Bar, who was 
one of the parties interested in forming the 
plaintiff corporation,” contacted two local 
tobacco company representatives, Beckwith 
of Philip Morris and Comey of Reynolds. 
During the ensuing discussions, conducted 
separately, O’Keefe asked to purchase 
cigarettes and indicated that he intended to 
get in touch with all major cigarette manu- 
facturers. Both Beckwith and Comey re- 
fused the applications but stated that their 
principals probably would sell to the plain- 
tiff if it obtained other brands of cigarettes 
for sale. No additional contacts were made 
with any of the defendants until July, 1956, 
some-weeks subsequent to the incorporation 
of the plaintiff. At this time letters of ap- 
plication were sent to at least three of the 
tobacco companies, PM, American and 
Liggett & Myers. Reynolds and Lorillard 


claimed that these letters were not received 
by them and were not mailed. Receiving 
no response, the plaintiff sent registered 
letters to these three defendants on August 
21, 1956, offering to buy C. O. D., and 
asserts that it sent identical registered 
letters to the other two tobacco company 
defendants. Reynolds and Lorillard con- 
tend that they did not receive these letters. 
We will assume arguendo that there was 
sufficient evidence offered by the plaintiff to 
prove to the jury that the plaintiff’s letters 
were mailed by it to Lorillard and received 
by that company. As stated, O’Keefe previ- 
ously had made direct contact with a repre- 
sentative of Reynolds and had tried to 
purchase cigarettes from that company. 


[Different Methods of Rejection] 


In the interval between the letters, 7. e., 
between July 7 and August 21, Clark, who 
was to be the plaintiff's manager, saw Miss 
Tooher, who was in charge of tax-free sales 
at L&M, at the company’s New York office. 
He was informed that L&M did not wish 
to add another distributor in Philadelphia 
at that time. On the same day that Clark 
saw Miss Tooher he had an interview with 
Turner, secretary of Philip Morris Over- 
seas. Clark was encouraged after this visit, 
although PM did not commit itself. PM 
was the only tobacco company with which 
the plaintiff had any contact after the letter 
of August 21, 1956. During the first part of 
1957, PM made a thorough investigation of 
the plaintiff and decided not to alter its 
earlier decision of rejection. For the pur- 
poses of this decision we will assume that 
it is a fact that all of the defendant to- 
bacco companies rejected the plaintiff's ap- 
plications for direct listing. The defendants 
urge that there can be no finding of parallel- 
ism because the manner of rejection was 
not uniform: L&M and American denied 
the application by letter without any in- 
vestigation; Lorillard and Reynolds did not 
even answer the letters; PM adhered to its 
earlier decision but only after extensive 
investigation and consideration. But the 
defendants cannot escape the impact of the 


%3Cf. F. T. C. v. Cement Institute [1948-1949 
TRADE CASES { 62,237], 333 U. S, 683, 713 n. 15 
(1948). 

4* The persons who created the plaintiff and 
were its principal stockholders were Mr. 
O’Keefe, Walter E. Knecht, Jr., Esquire, Mr. 
O’Keefe’s law partner, Mr. Edward J. Conway, 
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Chief Deputy United States Marshal for the 
Eastern District of Pennsylvania, Mr. H. Law- 
rence Clark, a Deputy United States Marshal, 
Eastern District of Pennsylvania, and Mrs. 
Mary Jane Hoffman, a school teacher of Cape 
May, New Jersey. 
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antitrust laws so easily.” If it were other- 
wise a charge of conspiracy could always 
be avoided by agreeing to go home by 
different roads. The plaintiff’s case, of 
course, would be the stronger if it could 
show that all the tobacco company defend- 
ants had rejected the plaintiff’s applications 
in the same way: vide, the automatic refusal 
to deal of Milgram v. Loew's, supra. But 
there was uniformity of action on a crucial 
point: all the corporate defendants denied 
the plaintiff's applications. If there are suffi- 
cient other facts and inferences which can 
be drawn from the record from which the 
jury might reasonably find concerted action, 
the plaintiff will not be prevented from re- 
covery simply because of differences in the 
ways in which its applications were rejected 
by the defendants. 


[Knowledge of Other’s Action] 


The issue of whether there is evidence 
from which a jury could find that the de- 
fendants or some of them knew that other 
defendants had or would reject the plaintiff 
as a purchaser is a troublesome one. All 
of the defendants, save PM, deny that they 
had knowledge that the plaintiff’s applica- 
tion had been or would be denied by any 
other defendant tobacco company. During 
1957, PM, in adhering to its earlier deci- 
sion not to place the plaintiff on its direct 
sales list, was aware of the fact that the 
ylaintiff had experienced difficulty in ob- 
‘aining cigarettes from other companies. 
[he plaintiff’s representatives testified that 
they disclosed this fact to PM’s representa- 
ives in an interview in 1957.% Although 
ve do not find the testimony of the other 
lefendants’ witnesses to the effect that they 
vere not aware of the rejections by the 
yther tobacco companies of the plaintiff's 
ipplications “incredible” as we did in Ball 
1, Paramount Pictures, Inc. [1948-1949 TRADE 


CASES J 62,286], 169 F. 2d 317, 320-21 (3 
Cir. 1948), cert. denied, 339 U. S. 911 (1950), 
we do conclude that there is in the record 
some evidence from which a jury would be 
entitled to infer that each of the tobacco 
companies was aware of the action taken by 
each of the others. 


[Inference from Conscious Parallelism] 


Thus the evidence in the record is suffi- 
cient to support a finding by a jury of con- 
scious parallelism but in this case consciously 
uniform business behavior of the kind shown, 
standing alone, is not enough to sustain a 
finding of conspiracy. The situation at bar 
was not of a sort which allowed much scope 
of action to the participants. The tobacco 
companies of course could say whether they 
would or would not put the plaintiff on 
their tax-free lists, in effect licensing it to 
make sales to ships in the Port of Phila- 
delphia. But this in reality was simply say- 
ing “Yes” or “No”. Here the five tobacco 
companies all said “No”. The suspicion 
which would be created by the unlikelihood 
of numerous firms reaching one of many 
possible conclusions is lacking and therefore 
the unanimity of the tobacco companies’ 
rejections of the plaintiff’s applications can 
afford no substantial basis for an inference 
of conspiracy. The asserted significance of 
unanimity of rejection becomes evanescent 
when one remembers that it is the plaintiff 
itself which so strongly asserts that to be 
successful in this type of ship chandlery the 
chandler must have available for sale all 
major brands of cigarettes, this assertion 
being concurred in by most of the defend- 
ants.” It follows that if each tobacco com- 
pany knew, as the plaintiff so forcibly asserts, 
that the others would not supply cigarettes 
to the plaintiff the sale of one brand of 
cigarettes to it by one of the tobacco com- 
panies would have been a costly and futile 


% The defendants rely on Independent Iron 
Vorks, Inc. v. United States Steel Corp. [1959 
*RADE CASES f 69,473], 177 F. Supp. 743, 746 
D. C. N. D. Cal, 1959). The court stated: “In 
eciding whether evidence of defendants’ con- 
uct can reasonably support an inference of 
onspiracy, there must be more than mere gen- 
ral similarities; there must be a sameness of 
onduct under circumstances which logically 
uggest joint agreement, as distinguished from 
adividual action.’’ But the court did not say 
hat parallelism in detail was a sine qua non 
f a plaintiff's case; it went on to note that 
aere was no other circumstantial evidence 
ointing to conspiracy. If a contrary interpre- 
ation of the court’s holding is to be drawn 
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from the statement at p. 749, that ‘‘as soon as 
generalities are put aside, the many divergen- 
cies in the defendants’ practices show such a 
lack of ‘parallel conduct’ as to negate any in- 
ference of agreement,’’ we decline to follow it. 

16 The plaintiff's representatives, O’Keefe and 
Clark, had! interviews in 1957 with Philip Mor- 
ris’s representatives but not with those of the 
other tobacco companies. 

11 Lorillard was not asked the question as 
to whether or not all brands of cigarettes were 
required for successful selling of the sort con- 
templated by the plaintiff. American made it 
clear that it ‘‘had no objection to’”’ the distribu- 
tor selling all brands. 
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gesture. To draw proof of conspiracy from 
such circumstances is to strain credulity. 

The fact that the plaintiff offered to buy 
C. O. D. and that this offer was rejected 
has no real probative value here. The letters 
of July 7 and August 21, 1956 do not furnish 
any substantial indications of the plaintiff’s 
financial responsibility. Even when we con- 
sider that matter to which the plaintiff 
seemingly attaches great importance, v2., 
complaints to the tobacco companies about 
Lipschutz and dislike of Lipschutz along 
the waterfront,” we are still of the opinion 
that the evidence falls short of the mini- 
mum necessary to support a finding of 
conspiracy. 


[Adequacy of Existing Representation] 


To hold to the contrary would be to allow 
speculation by the jury for we can find no 
additional circumstances which would tend 
to cast suspicion on the defendants’ rejec- 
tions of the plaintiff’s applications as an 
exercise of independent judgment. The cir- 
cumstances of the case at bar afford a 
striking contrast to those of cases in which 
findings of conspiracy have been premised 
on the doctrine of conscious parallelism.” 


The plaintiff contends that the reason given 
here by the defendant tobacco companies 
for their refusals to license the plaintiff 
were false as the District Court implied in 
Milgram [1950-1951 Trave CAses { 62,938], 
192 F. 2d 579, at p. 585. But the tobacco 
companies” stated in effect that their 
representation in the Port of Philadelphia 
was adequate and that the information dis- 
closed by investigation and the plaintiff’s 
applications did not indicate that it had 
the experience, financial responsibility and 
other attributes which would qualify it as 
a potentially successful distributor. These 
statements find full support in the record. 
In 1956, three companies, wiz., PM, L&M, 
and American,. with only one outlet did 
seven-eighths of the total business trans- 
acted in the Port of Philadelphia, and each 
had substantial increases in business over 
the previous year. Reynolds and Lorillard, 
although far behind the three leaders, had 
recently engaged a second distributor and 
their sales were increasing. Many of the 
decisions in which courts find conspiracy on 
the basis of circumstantial evidence do so 
because the defendants acted in apparent 
contradiction of their own economic self- 


1% The record discloses but two instances of 
complaints by buyers. Both were brought to 
the attention of L&M by a competitor of Lip- 
schutz. The testimony is undisputed that an 
explanation satisfactory to L&M was given to 
L&M by Lipschutz, There is also a showing 
that PM had information that other ship chand- 
leries on the waterfront disliked Lipschutz and 
that PM’s waterfront representative did not feel 
that Lipschutz was giving to selling PM brand's 
an effort equal to that given by Lipschutz to 
selling other brands. If this be evidence which 
demonstrates unreasonableness in PM’s refusal 
to sell to the plaintiff there was none of a simi- 
lar nature introduced against the other tobacco 
companies who dealt only with Lipschutz. The 
charge laid in the complaint is conspiracy under 
Section 1 of the Sherman Act. The evidence 
just referred to goes only to PM’s refusal to 
sell to the plaintiff and cannot support the con- 
spiracy charge. 

19 Milgram v. Loew’s, Inc, [1950-1951 TRADE 
CASES f 62,938], 192 F. 2d 579 (3 Cir. 1951), 
cert. denied, 343 U. S. 929 (1952); Bordonaro 
Brothers Theatres, Inc. v. Paramount Pictures, 
Inc. [1948-1949 TRADE CASES { 62,467], 176 
F. 2d 594 (2 Cir. 1949); Ball v. Paramount Pic- 
tures, Inc. [1948-1949 TRADE CASES ] 62,286], 
169 F. 2d 317 (3 Cir. 1948), cert. denied, 339 
U. S. 911 (1950); William Goldman Theatres, 
Inc. v, Loew’s, Inc. [1944-1945 TRADE CASES 
7 57,401], 150 F,. 2d 738 (3 Cir. 1945), cert. 
denied, 334 U. S. 811 (1948); see Givens, Parallel 
Business Conduct under the Sherman Act, 5 
Antitrust Bull, 273, 279 (1960). In other cases 
utilizing the theory of conscious parallelism to 


q 78,170 


find conspiracy, at least two of the following 
three circumstances are present: ‘‘plus’’ factors 
such as those emphasized in the simple refusal 
to deal cases, supra; parallelism of a much 
more elaborate and complex nature; a web of 
circumstantial evidence pointing very convine- 
ingly to the ultimate fact of agreement. With 
the above cited cases compare United States 
v. Paramount Pictures, Inc. [1948-1949 TRADE 
CASES { 62,244], 334 U. S. 131 (1948): F. T. C. 
v. Cement Institute [1948-1949 TRADE CASES 
1 62,237], 333 U. S. 683 (1948); United States v. 
United States Gypsum Co. [1948-1949 TRADE 
CASES { 62,226], 333 U. S. 364 (1948): American 
Tobacco Co. v. United States [1946-1947 TRADE 
CASES { 57,468], 328 U. S. 781 (1946); United 
States v. Masonite Corp. [1940-1948 TRADE 
CASES { 56,209], 316 U. S. 265 (1942); Inter- 
state Circuit, Inc. v. United States [1932-1939 
TRADE CASES { 55,205], 306 U. S. 208 (1939); 
Pittsburgh Plate Glass Co. v. United States 
[1958 TRADE CASES { 69,157], 260 F. 2d 397 


(4 Cir. 1958), aff'd [1959 TRADE CASES 
1 69,387], 360 U. S. 395 (1959): Morton Salt 
Co. v. United States [1956 TRADE CASES 


1 68,412], 235 F. 2d 573 (10 Cir. 1956): C-O-Two 
Fire Equipment Co. v. United States [1952 
TRADE CASES f 67,290], 197 F. 2d 489 (9 Cir.), 
cert, denied, 344 U. S. 892 (1952); Homewood 
Theatre, Inc, v. Loew’s, Inc. [1952 TRADE 
cea {| 67,333], 110 F. Supp. 398 (D. C. Minn. 

2» That is to say, all the tobacco companies, 
save Lorillard. There is no evidence as to why 
Lorillard refused to sell to the plaintiff but 
ef. note 3, supra. 
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interest. In such cases there was evidence 
that the plaintiff had made a better offer 
than did those with whom the defendant 
was currently doing business,” or that the 
plaintiff’s place of business was superior to 
that supplied by the defendant.” No better 
offer was proven here, nor was it shown 
that the plaintiff could provide facilities 
equal to those of Lipschutz or Kelly. In 
William Goldman Theatres, Inc. v. Loews, 
Inc. [1944-1945 Trape Cases { 57,401], 150 
F, 2d 738 (3 Cir. 1945), cert. denied, 334 
U.S. 811 (1948), one of the defendant dis- 
tributors had a 100% monopoly on first-run 
exhibition in Philadelphia. This distributor 
sought to continue the monopoly, which in- 
ured, to his benefit. Other distributors co- 
operated, apparently in return for similar 
favorable treatment elsewhere.* The de- 
fendant manufacturers in this case have no 
interest in the existing agency accounts of 
Lipschutz or Kelly. Goldman emphasized 
the fact that the defendants did not place 
any responsible executives on the stand to 
rebut the allegation of conspiracy, 150 F. 2d 
738, at p. 743: there was no silence here. 
In the Ball case, supra, 169 F. 2d 317, at 
p. 319, the plaintiff introduced evidence that 
one of the defendant distributors stated that 
it would use all of its influence to see that 
other distirbutors sent their first-run films 
to the defendant theater, in which it had a 
50% interest. The plaintiff offers no evi- 
dence of coercion arising from the facts in 
the instant case. In Milgram this court 
attached some importance to the decision in 
United States v. Paramount Pictures, Inc.,% 
involving a conspiracy similar to that which 
was alleged in Milgram and which had been 
decided against the defendants, the same 
persons in fact as were the defendants in 
the Milgram case. See 192 F. 2d 579 [1950- 
1951 Trape CAsEs { 62,938], at pp. 583-584. 
The defendants in the case at bar, unlike 
those in Milgram, do not suffer from the 
disability of such a prior adverse judgment. 


[Policy of Rejection] 


Two other factors deserve mention. In 
the Milgram case, we held that the district 
court judge was justified in taking into 
consideration the fact that the eight de- 
fendants rejected the plaintiff without giving 
the matter serious consideration. 192 F, 2d 
579, at p. 585. The plaintiff urges that the 
denials were automatic in this case also. 
This argument is not available against PM, 
which gave the plaintiff’s application thorough 
consideration. There is no evidence to indi- 
cate what attention was accorded the plain- 
tiff's offer in the case of Reynolds and 
Lorillard, assuming, as we have assumed, 
that they received O’Keefe’s letters.* White, 
the export manager of American, had the 
issue of licensing the plaintiff under con- 
sideration for two days, according to his 
uncontradicted testimony. The evidence 
does suggest that L&M’s denial was per- 
haps automatic, but L&M’s position in the 
market strips this of any sinister signifi- 
cance. At the time L&M was selling the 
large proportion of 42% of the dollar 
volume in the Port of Philadelphia; in addi- 
tion, its most recent experience with a sea 
stores selling agency other than Lipschutz 
had ended with the bankruptcy of the firm 
in 1951. Finally, the plaintiff seeks support 
for a finding of conspiracy in the fact that 
the defendants had adhered to the policy 
of rejection in the past. Of course this 
argument cannot be applied to Reynolds 
and Lorrillard who had in fact accepted a 
direct account other than Lipschutz. There 
are only three instances in the record, other 
than the plaintiff’s application, in which at 
least two of the defendants refused to deal 
with applicants. L & M and American 
rejected all three; PM rejected one. As is 
the case with the rejection of the plaintiff, 
economic circumstances prevent these denials 
from serving as bases for inferences of 
agreement. L & M, American and PM 
were the three dominant firms in the mar- 


21#H. g., Ball v. Paramount Pictures, Inc. 
{1948-1949 TRADE CASES { 62,286], 169 F. 2d 
317, 319 (3 Cir. 1948), cert. denied, 339 U. S. 911 
(1950). 

22H. g., Bordonaro Brothers Theatres, Inc. v. 
Paramount Pictures, Inc. [1948-1949 TRADE 
CASES { 62,467], 176 F. 2d 594, 597 (2 Cir. 1949). 
Compare Brown v. Western Massachusetts Thea- 
tres, Inc. [1961 TRADE CASES { 69,950 andi 
69,997], 288 F. 2d 302, 304-5 (1 Cir. 1961). 

2See Milgram v. Loew’s Inc. [1950-1951 
TRADE CASES f 62,938], 192 F. 2d 579, 585 (3 
Cir. 1951), cert. denied, 343 U. S. 929 (1952). 
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466 F. Supp. 323 (D. C. S. D. N. Y. 1946) 
[1946-1947 TRADE CASES { 57,470], modified, 
334 U. S. 1381 (1948) [1948-1949 TRADE CASES 
| 62,244], om remand, 85 F. Supp. 881 (D. C. 
S. D. N. Y. 1949) [1948-1949 TRADE CASES 


{ 62,473]. 

2 The Reynolds’ contract with the plaintiff 
through its local representative, Comey, was 
not ‘‘automatie’’ in nati The record shows 
that the meeting lasted ¢ ximately 45 min- 
utes, and that Comey eefe a full 
hearing, 
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ket, and all were doing very well with Lip- 
schutz at the times of the applications. We 
do not think that such infrequent action 
can show conspiracy. On the basis of this 
record, giving the plaintiff the accumulative 
benefit of all facts in its favor and of all 
logical and reasonable inferences to be 
drawn therefrom, we are forced to conclude 
that the plaintiff has failed to produce 
evidence sufficient to support a jury finding 
of conspiracy. 


In so deciding, we are not unmindful that 
the defendants’ refusal to deal is as effective 
in foreclosing the plaintiff from the sea 
stores tobacco business as an agreement to 
do so would be. It has been argued that 
such uniform decisions, made under eco- 


nomic circumstances tending to make the 
act of one firm or company dependent upon 
the reaction of others, violate Section 1 even 
though conspiracy is absent.* With this we 
cannot agree. Section 1 specifies means as 
well as ends. Perhaps as a matter of public 
policy restraint of trade per se should be 
controlled” but conspiracy is required in 
this case. 


What we have said in respect to the de- 
fendant tobacco companies renders it un- 
necessary to deal with the contentions of 
Lipschutz Bros., Inc. and of the individual 
defendants or to discuss the grounds upon 
which the court below rendered judgment. 


The judgment will be affirmed. 


[f 70,171] Refrigeration Sales Co., Inc. v. York Corp. 
In the New York Supreme Court, Special Term, Part 1, Kings County. 146 N. Y. L. J. 


No. 105, p. 17. Dated December 1, 1961. 


Sherman Act 


Antitrust Violation as a Defense—Action for Purchase Price—Court Judgment as 
Enforcing Conspiracy.—A distributor of refrigeration equipment could not avoid paying 
for goods sold to it by asserting that the seller required it to observe resale price restric- 
tions, to abstain from selling in certain territories or to certain governmental agencies, 
and to adhere to such restrictions under threat of distributorship cancellation pursuant to 
a conspiracy in violation of the federal antitrust laws. The alleged conspiracy did not 
“strike” at the sale of merchandise to the distributor; the selling arrangement was a 
‘separate intelligible transaction”. It was not claimed that the goods were sold to the 
distributor at an unreasonable price or at a price affected by the alleged conspiracy. 


Therefore, a court could give legal effect to the sale without enforcing the conspiracy. 
See Private Enforcement and Procedure, Vol. 2, J 9340.68. 


Cone, Justice [In full text]: In an action 
based upon fraud and breach of contract 
the defendants move pursuant to Rule 
111, Rules of Civil Practice, to dismiss 
plaintiff’s affirmative defense to defendants’ 
counterclaim for goods sold and deliv- 
ered. In substance the affirmative defense 
alleges that defendants violated the anti- 
trust laws of the United States by entering 
into contracts in restraint of trade, illegally 
fixing prices by controlling the resale prices 
of its products, prohibiting resale of its 
products in certain designated territories 
and to certain governmental agencies, and 


*6 See Conant, Consciously Parallel Action in 
Restraint of Trade, 38 Minn. L, Rev. 797, 814-25 
(1954). 

27 See Rahl, supra, note 9, at pp. 759-62; 
Schwartz, New Approaches to the Control of 
Oligopoly, 109 U. Pa. L. Rev. 31 (1960), espe- 
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by threatening to cut off plaintiff’s supplies 
if plaintiff violated the resale restrictions. 


[Antitrust Defense] 


The corporate defendants are in the re- 
frigeration and airconditioning industry. 
They undertook to sell to plaintiff their 
merchandise at prices listed in their price 
list less agreed discounts and granted to 
plaintiff a territory in which plaintiff had the 
exclusive right to sell, solicit and distribute 
the said merchandise. As part of the agree- 
ment, plaintiff agreed to provide the defendant 
with information concerning prospective 


cially pp. 39-41. Cf. the English imposition of 
direct control of oligopolistic restraint of com- 
petition, regardless of the means of restraint, 
Monopolies and Restrictive Practices (Inquiry 
and Control) Act, 1948, 11 & 12 Geo. 6, ch. 66, 
§§ 3(2), 4(2). 
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customers and to disclose to defendants any 
and all relevant matters and records per- 
taining to plaintiff’s business including inven- 
tory, personnel, financial condition, customers, 
sales promotion, advertising or other perti- 
nent information’ regarding the plaintiff’s 
business which might be required by the 
said corporate defendants. It is asserted 
that the corporate defendants thereafter, to- 
gether with the individual defendant, con- 
spired to fix prices for the merchandise in 
certain designated territories and with re- 
spect to sales to governmental agencies; 
that to carry out such conspiracy the cor- 
porate defendants as a condition to the 
delivery of the goods referred to in the 
counterclaim required plaintiff to abstain 
and refrain from offering the said goods 
at prices other than that fixed by the de- 
fendants and to abstain from selling the 
said goods in certain territories which the 
corporate defendants set aside as the exclu- 
sive territories for others, and to abstain 
from offering the goods for sale to certain 
“governmental agencies and _ subdivisions 
thereof; that such requirements were placed 
upon plaintiff under the threat that if plain- 
tiff violated them plaintiff’s distributorship 
rights would be canceled. 


[Contract as Instrument of Conspiracy] 


The Supreme Court of the United States, 
in actions to recover from the purchaser the 
agreed price of goods sold, has time and 
time again refused to permit the purchaser 
to escape his obligations by asserting a de- 
fense of illegality under the Federal anti- 
trust laws (see Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540; Cincinnati, P. B. S. 
& P. Packet Co. v. Bay, 200 U. S. 179; D. R. 
Wilder Mfg. Co. v. Corn Products Ref. Co., 
236 U. S. 165; A. B. Small Co. v. Lamborn 
& Co., 267 U. S. 248) since the violation was 
collateral to the right asserted in the litiga- 
tion and the relationship between the con- 
tract of purchase and the transgression of 
the anti-trust laws was too remote. How- 
ever in Continental Wall Paper Co. v. Lous 
Voight & Sons (212 U. S. 227) the court 
reached a different result. There the de- 
fendant purchased merchandise from plain- 
tiff which was the instrument whereby a 
scheme by thirty manufacturers to monop- 
olize trade and enhance the price of the 
merchandise was furthered. The defendant 
was compelled to become a party to the 
illegal combination or go out of business 
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and the account in suit was made up, as to 
prices and terms of sale, not upon an in- 
dependent collateral contract for goods sold 
and delivered but with reference to and in 
conformity with and for the object of en- 
forcing the agreements that constituted the 
illegal combination. The court in reaching 
its result held that to give judgment for 
the excessive purchase price in favor of the 
vendor would constitute the courts a party 
to carrying out one of the restraints for- 
bidden by the anti-trust laws. 


In appraising the foregoing cases, the 
United States Circuit Court of Appeals (2d 
Circuit) said in Lyons v. Westinghouse Elec- 
tric Corporation [1955 TravE Cases { 68,032], 
(222 F. 2d 184, 187): “The upshot of these 
decisions, if we apprehend them right, is 
that, if a conspiracy inheres in the contract 
in suit by a conspirator against a non-con- 
spirator, the conspiracy is a defense, but not 
otherwise. It is impossible to import any 
exact boundaries into that word; and we 
shall not attempt to do so; but, whatever 
may be the limits, it appears to us that, 
when a conspirator seeks to enforce a con- 
tract between himself and one of his ‘agents’ 
whom he has employed to carry out the 
purposes of the illegal enterprise, the con- 
spiracy must ‘inhere’ in the contract. The 
‘agent’ is a co-operator with him in his 
illegal venture, unlike the buyer of the 
goods monopolized who has not joined in 
the understanding and therefore is not an 
abettor. The fact that the agent’s coopera- 
tion is unwilling is irrelevant; although a 
victim of the wrong, he becomes an active 
promoter of it.” 


[Purchaser as Agent] 


Plaintiff asserts that the relationship be- 
tween it and the corporate defendants went 
far beyond the usual and ordinary relation- 
ship of buyer and seller; that the plaintiff’s 
innermost actions with respect to its distri- 
bution of the corporate defendant’s prod- 
ucts were completely controlled by these 
defendants and the plaintiff was required to 
reveal and to disclose tothem all of the 
details concerning its busines; that this 
relationship made the plaintiff the “agent” 
of the corporate defendants and accordingly 
within the meaning of the definition set 
forth in the Lyons case (supra) the price 
fixing conspiracy of the defendants inheres 
in the contract. 
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A plea similar in nature was urged and 
rejected in Kelly v. Kosuga [1959 TRADE 
Cases § 69,283], (358 U. S. 516) the court 
stating: “* * * the character of the parties 
is not in itself determinative.” 


[Contract as a “Separate 
Intelligible Transaction” | 


There the plaintiff sought recovery of the 
balance of the purchase price of onions sold 
to defendant. Defendant and plaintiff re- 
ciprocally agreed not to sell on futures, in 
erder to fix the selling price and limit the 
market supply. In upholding the right of 
plaintiff to recover the court recognized the 
availability of a defense of illegality only 
“Where the judgment of the court would 
itself be enforcing the precise conduct made 
unlawful by the Act.” Pointedly, it showed 
that in the Continental Wall Paper Company 
case (supra) if it had permitted plaintiff 
to recover the selling price, which was the 
excessive price fixed by the conspiracy, it 
would have enforced the contract made un- 
lawful by the act. It found, however, under 


‘to the plaintiff. 


the facts before it, that the completed sale 
of the onions to the defendant was an 
intelligible economic transaction at a fair 
price and under such circumstances it could 
not be said that to give such transaction 
legal effect would be to enforce a violation 
of the Sherman Act even though the sale 
furnished the occasion for a _ restrictive 
agreement. 

In the present case, the selling arrange- 
ment is also a separate intelligible trans- 
action. The alleged unlawful activity of the 
defendants herein does not strike at the sale 
of merchandise by the corporate defendants 
It is not claimed in the 
affirmative defense that the goods were sold 
to plaintiff at a price which was unreason- 
able or affected by the price fixing of the 
defendants, To give legal effect to this 
transaction would not constitute this court 
a party to carrying out one of the restraints 
forbidden by the anti-trust laws. The mo- 
tion to dismiss the affirmative defense is 
accordingly granted, 


Settle order on notice. 


[ff 70,172] Fleet-Wing Corp. v. Pease Oil Co., et al. 
In the New York Supreme Court, Special Term, Erie County. Dated March 24, 1961. 


Sherman, Clayton and Robinson-Patman Acts 


Antitrust Violation as a Defense—Action for Purchase Price—Relationship of Alleged 
Conspiracy to Contract—Price Fixing.—A distributor of petroleum products could not avoid 
paying for products by asserting that the seller required all its distributors, including itself, to fix 


prices in violation of the Sherman Act. 


The contract under which goods were sold to the dis- 


tributor was not an integral part of the illegal conspiracy. In order to allow an antitrust defense 
to stand, “the contract must in itself carry out the terms of the illegality and be part and 


parcel of the violations”, 
Clayton Act. 


The same rule applied as to a claimed violation of the 


See Private Enforcement and Procedure, Vol. 2, J 9340.68. 
Antitrust Violation as a Defense—Action for Purchase Price—Scope of Defense— 


Authority—Price Discrimination.—A distributor of petroleum products could not avoid 
paying for products by asserting that the seller willfully and deliberately discriminated 
in price against him in violation of the Robinson-Patman Act. This could not be asserted 
a ee under the rule in Bruce’s Juices v. American Can Co., 1946-1947 Trapve CASES 


See Private Enforcement, Vol. 2, J 9340.78. 


New York Antitrust (Donnelly) Act 


Antitrust Violation as a Defense—Action for Purchase Price—Scope of Defense.— 
A distributor of petroleum products could not avoid paying for products by asserting 


{ 70,172 


© 1961, Commerce Clearing House, Inc. 


Number 13—61 
12-18-61 


Cited 1961 Trade Cases 
Fleet-Wing Corp. v. Pease Oil Co. 


78,693 


that the seller required all distributors, including itself, to fix prices in violation of the 
New York Antitrust (Donnelly) Act. There was no allegation that the antitrust violation 
was an inherent part of the contract under which the goods were sold. The contention 
that inherent illegality in the contract is not required by New York law to invoke the 
provisions of the Donnelly Act was rejected. The federal rule, as announced in Kelly v, 


Kosuga, 1959 Trave Cases J 69,283, should be applied in New York. 
See Private Enforcement and Procedure, Vol. 2, J 9386.34. 
For the plaintiff: Phillips, Mahoney, Lytle, Yorkey & Letchworth; Alexander C. 


Cordes, of Counsel. 


For the defendants: Raichle, Moore, Banning and Weiss; Ralph L. Halpern, of 
Counsel; for defendants other than Charles S. Tiffany and The People of the State of 


New York. 


Memorandum 


JASEN, Justice [In full text except for 
omissions indicated by asterisks]: This is a 
motion by plaintiff under Rule 109 of the 
Rules of Civil Practice to strike out certain 
affirmative defenses contained in the answer 
of defendants on the ground that it appears 
on the face of each of the defenses that 
they are insufficient in law. 


[Sales Contracts] 


From the pleadings it appears that plain- 
tiff and defendant Pease Oil Company 
entered into certain contractual arrange- 
ments whereby the plaintiff sold and deliv- 
ered to defendant Pease certain gasoline and 
petroleum products between November 20th, 
1956 and August 29th, 1960, and there re- 
mains unpaid the sum of $164,464.82. The 
pleadings do not includé a copy of any 
contracts nor do they set out the particulars 
of the contracts, nor is it clear that a writ- 
ten contract was entered into between the 
parties. 


Plaintiff alleges for its second, third, 
fourth and fifth causes of action that de- 
fendants James O. Porter, Altadale Corpo- 
ration and Cintra Realty Corporation at 
certain times during the course of dealings 
between plaintiff and defendant Pease, exe- 
cuted and delivered to plaintiff guarantees. 
The guarantees of Cintra and Altadale were 
secured by mortgages on real property. The 
substance of each of the guarantees was a 
promise by each guarantor to pay on de- 
mand the full purchase price of the mer- 
chandise sold and delivered by plaintiff to 
Pease. A copy of the guarantee agreement 
between defendant Porter and plaintiff is 
attached to the complaint. 


Plaintiff alleges demand for payment from 
defendant Pease and from each of the de- 
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fendant guarantors, and a refusal on the 
part of each of the defendants to do so. 
Judgment in the amount of $164,464.82 and 
interest is sought, together with foreclosure 
of the mortgages which secure the various 
guarantees and the appointment of a re- 
ceiver of rents and profits of the parcels 
of real estate mortgaged. 


Defendants in their answer make various 
denials, introduce a series of affirmative 
defenses and counterclaims. 


The first affirmative defense, paragraphs 
Eleven through Twenty-five in the defend- 
ants’ answer, alleges the sale and delivery 
of certain goods to be contrary to public 
policy, null, void and unenforceable as a 
violation of Section 1 of the Act of Con- 
gress of July 2, 1890, C. 647, 26 Stat. 209, 
as amended, 15 U. S. C., Section 1, com- 
monly referred to as the Sherman Antitrust 
Act; the second affirmative defense, para- 
graphs Twenty-six and Twenty-seven, al- 
leges violation of Section 2 of the same Act; 
the third affirmative defense, paragraphs 
Twenty-eight and Twenty-nine in the an- 
swer alleges violation of the Federal law 
commonly known as the Clayton Antitrust 
Act; the fourth affirmative defense, para- 
graphs Thirty through Thirty-four alleges 
violation of the Federal law commonly 
known as Robinson-Patman Act; the fifth 
affirmative defense, paragraphs Thirty-five 
and Thirty-six alleges violation of General 
Business Law, Section 340, commonly known 
as Donnelly Antitrust Act; the tenth affirm- 
ative defense, paragraph Forty-four alleges 
that plaintiff, a foreign corporation, was 
not qualified to do business in the State of 
New York; the twelfth affirmative defense, 
paragraphs Forty-eight and Forty-nine al- 
leges that Altadale Corp. and Cintra Realty 
Corp. had no authority to execute the 
guarantees and mortgages. 
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Plaintiff moves to strike these defenses 
under Rule 109 of the Rules of Civil 
Practice, 


[Sufficiency of Affirmative Defenses] 


Any decision on the question of the 
sufficiency of an affirmative defense under 
Rule 109 must naturally be limited to the 
facts which appear in the pleadings (Com- 
missioners of the State Ins. Fund v, Farrand 
Optical Co. Inc., et al., 295 N. Y, 493). The 
facts alleged in the defenses attacked must, 
for the purposes of this motion, be deemed 
true. (Flynn v. New York World Telegram 
Corp., 268 N. Y. S. 757; Burns v. Lopez, 
256 N. Y. 123.) 


Neither plaintiff nor defendants have seen 
fit to include as part of their pleadings a 
copy of the contract or contracts which 
the parties allegedly made. Nor has either 
felt compelled to set out the substance 
thereof. Thus a defense of illegality of 
contract might be allowed to stand since 
this Court does not have before it sufficient 
pleadings to determine whether or not as 
a matter of law the allegations of illegality 
are insufficient. However, we need not de- 
cide the matter on that ground for a care- 
ful reading of the answer of defendants 
fails to reveal any allegation that the con- 
tract as such is illegal. There is, at best, an 
allegation of unrelated illegal agreements 
between plaintiff and some of its distributors 
not party to this action. 


[Price-Fixing Conspiracy] 


Defendants in their brief presented to 
this Court state (Page 2, 3) that “All dis- 
tributors of plaintiff's products including 
defendant Pease, were required to conspire 
to fix prices, (etc.) . .. with respect to 
plaintiff’s products.” However, even the 
most liberal construction of defendants’ an- 
swer fails to convince the Court that para- 
graphs Twenty, Twenty-one, Twenty-two, 
Twenty-three and Twenty-four of the an- 
swer can be so construed as to charge 
plaintiff, defendant Pease, or for that matter 
any other person, with complicity in an 
expressed conspiracy as part of the contract 
in issue, to violate any of the various Anti- 
trust Acts. 


A clear distinction must be made be- 
tween contracts which embody in their 
essential terms a conspiracy to violate the 
Antitrust Acts and contracts, the essentials 
of which are legal but which may inci- 


q 70,172 


dentally involve Antitrust violations which 
are collateral to the contract. 


An affirmative defense charging violation 
of the Antitrust Laws must be struck down 
upon motion to dismiss unless the contract 
for the sale of goods is alleged to be an 
integral part of the illegal conspiracy. The 
contract must in itself carry out the terms 
of the illegality and be part and parcel of 
the violations to allow the defense to stand. 
This is made abundantly clear by the United 
States Supreme Court in deciding the recent 
case of Kelly v. Kosuga [1959 Trane CASES 
7 69,283], 358 U. S. 516, [1959] which is 
controlling in the instant case. Fleischmann 
Distilling Corp. v. Frontier Liquor Corp. 
[1959 Trapve Cases f 69,324], 18 Misc. 2d 
903, 191 N. Y. S. 2d 674; Jamaica Sash & 
Door Inc. v. Prudential Improvement Service 
[1954 Trape Cases § 67,896], 137 N. Y. S. 
2d 593; Bruce’s Juices Inc. v. American Can 
Co. [1946-1947 Trape Cases § 57,553], 330 
UNS8/43,.755: 


The next defense of violating the Clayton 
Antitrust Act must be struck down on the 
same grounds as the first two defenses® 
above since the Sherman Act and the Clay- 
ton Act must be considered part of the 
same comprehensive scheme of legislation, 
the Clayton Act being enacted to further 
implement the Sherman Act. We cite as 
authority National Nut Co. of California v. 
Kelling Nut Co. [1944-1945 TrapE CASES 
7 57,405], 61 Fed. Supp. 76 [1945]. 


[Price Discrimination] 


Defendants’ fourth affirmative defense 
charges violation of Section 1 of the Act 
of Congress of June 19th, 1936, C. 592, 49 
Stat. 1526; 15 U. S. C. Section 13, com- 
monly known as the Robinson-Patman Act. 
The substance of this defense charges plain- 
tiff with willful and deliberate price dis- 
crimination against defendant Pease in 
violation of the Act. Such defense is not 
available to the defendants in tthe present 
action and redress must be sought for the 
alleged damage in accordance with the terms 
of the Robinson-Patman Act. In Bruce’s 
Juices v. American Can Co., supra, the United 
States Supreme Court rejected a defense 
that the seller had engaged in price dis- 
crimination against the buyer in violation 
of the Robinson-Patman Act in a suit by 
a seller for a balance remaining on a run- 
ning account of sales over a period of years. 
The Court stated (Page 750): “The Act 
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prescribes sanctions, and it does not make 
uncollectibility of the purchase price one of 
them. Violation of the Act is made criminal 
and upon conviction a violator may be fined 
or imprisoned. 49 Stat. 1528, 15 U. S. C. 
Section 13A. Any person who is injured 
in his business or property by reason of 
anything forbidden therein may sue and 
recover threefold the damages by him sus- 
tained and the costs of suit, including a 
reasonable attorney’s fee. 38 Stat. 731, 15 
U. S. C. Section 15. This triple damage 
provision to redress private injury and the 
criminal proceedings to vindicate the public 
interest are the only sanctions provided by 
Congress.” 


We consider this decision as controlling 
in the matter. 


[New York Law] 


Defendants’ fifth affirmative defense al- 
leging violation by plaintiff of Section 340 
of the New York General Business Law, 
commonly known as the Donnelly Antitrust 
Act must also be stricken. 


Assuming, as we do, for the sake of this 
defense that the contracts which are the 
subject of this action are wholly intrastate 
in character, still defendants may not pre- 
vail since there is no allegation that the 
violations of the Donnelly Act are an in- 
herent part of the contract. The New York 
Courts have followed the lead of the Fed- 
eral Courts in interpreting the Donnelly 
Act. In the case of Loew’s Inc. v. Radio 
Hawaii, Inc. [1959 Trapve Cases { 69,417], 
20 Misc. 2d 587, 191 N. Y. S. 2d 676, 679, 


Cited 1961 Trade Cases 


American Broadcasting-Paramount Theatres, Inc. v. Hazel Bisho pb, Inc. 


78,695 


[1959] the Court held: “There is no rea- 
son why the New York State statute (Sec- 
tion 340, General Business Law) should 
receive more rigid application than that 
given by the Supreme Court of the United 
States. The rule of the Kelly v. Kosgua 
case is equally applicable to the New York 
statute and the defenses which fail under 
the former must also fail under the State 
statute.” 


Defendants rely on the case of Carmine 
v. Murphy, 285 N. Y. 413, [1941] as being 
indistinguishable from the instant case. How- 
ever, there the very act which constituted 
the essence of the contract, the sale of alco- 
holic beverages without license, was ex- 
pressly forbidden by Legislative fiat and the 
illegality of the Act was admitted by the 
plaintiff. In the present case there is no 
allegation of inherent illegality by defend- 
ants and certainly no similar admission by 
plaintiff. 


Defendants assert the proposition that in- 
herent illegality in the contract is not re- 
quired by the Law of New York to invoke 
the provisions of the Donnelly Act. No 
authorities are cited to support this conten- 
tion. There is however, some contrary au- 
thority in New York that the Federal Rule 
should likewise be applied in New York. 
See Westinghouse Electric Corp. v. Lyons 
[1953 Trape Cases { 67,580], 125 N. Y. S. 
2d 420 affirmed 1 A. D. 2d 770, 149 N. Y. S. 
2d 216 to that effect. In the absence of any 
other compelling authority this Court elects 
to follow the lead of its sister Court in the 
Westinghouse case. * * * 


[1 70,173] American Broadcasting-Paramount Theatres, Inc. v. Hazel Bishop, Inc. 
In the New York Supreme Court, Special Term, Part 1, New York County, 146 
N. Y. L. J. No. 107, page 13. Dated December 5, 1961. 


New York Antitrust (Donnelly) Act 
Price Discrimination—Necessary Allegations—Conspiracy.—A cosmetic firm’s charges 
that a television network’s contracts had granted preferential discounts, allowances and 
charges to the firm’s competitors did not state a cause of action under the New York 
Antitrust Act. While it was alleged that the network and the competitors entered into 
such telecasting agreements, it was not alleged that they combined or conspired to 
restrain trade. 


See Combinations, Vol. 1, { 1805.35. 


Robinson-Patman Act 
Private Enforcement—Exclusive Federal Jurisdiction -A counterclaim which appeared 
to allege a claim under the Robinson-Patman Act was within the exclusive jurisdiction 
of the federal courts. 
See Private Enforcement and Procedure, Vol. 2, [ 9080.254. 
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Elyria-Lorain Broadcasting Co. v. Lorain Journal Co. 


McGrvern, Justice [In full text except for 
omissions indicated by asterisks]: In an ac- 
tion for breach of a written contract for 
sponsorship of television programs, plaintiff 
has addressed a motion to certain of the 
defenses and counterclaims set forth in the 
defendants’ second amended answer. A 
somewhat similar motion addressed to the 
amended answer was granted by Mr. Justice 
Epstein. Since the decision of my learned 
colleague is the law of the case, the issue is 
largely whether the amendments made in 
the second amended answer cure the de- 
fects found by him in the earlier pleading. 

x ok x 


[Conspiracy as a Necessary Allegation} 


7. The first counterclaim pleaded in the 
second amended answer is based on Gen- 
eral Business Law, section 340. It is alleged 
that plaintiff and two other major networks 
have a virtual monopoly in national tele- 
vision advertising and that such adver- 
tising is essential to the continued profitable 
existence of defendant Hazel Bishop, Inc. 
It is further alleged that plaintiff has made 
contracts with competitors of said defend- 
ants more favorable to them as regards 
charges, discounts, allowances and other 
factors than the contracts it made with 
said defendant, which benefits were without 
cost or competitive justification. This counter- 


claim pleads that these practices have dam- 
aged defendant to the extent of $1,000,000 
because its competitive position has been 
adversely affected. 

The corresponding counterclaim in the 
prior pleading was held insufficient for want 
of “anything of an evidentiary nature to 
establish restraint of trade or price dis- 
crimination or in what way it (defendant) 
was damaged thereby.” While the instant 
pleading is somewhat more detailed than its 
predecessor, it still fails to plead a cause 
of action under General Business Law, 
section 340. That statute prohibits con- 
tracts, agreements or combinations in re- 
straint of trade. While it is alleged that 
plaintiff made telecasting agreements with 
the competitors of defendant Hazel Bishop, 
Inc., it is nowhere alleged that there was a 
combination or conspiracy between plaintiff 
and such competitors to restrain trade. The 
first counterclaim appears to allege a claim 
under Robinson-Patman Act (15 U. S. C., 
sec. 13) but federal courts have exclusive 
jurisdiction of actions under that statute 
(15 U. S. C., sec. 15). (Freeman v. Bee 
Machine Co., Inc., [1940-1943 Trappe CASES 
1 56,278], 319 U. S. 448, 451 ftn. 6 [1943]; 
Kalmanash v. Smith, [1940-1943 Trapt Cases 
{ 56,296], 291 N. Y. 142, 157 [1943]). As 
a claim under section 340 of the General 
Business Law it is insufficient and is dis- 
missed, * * * 


[70,174] The Elyria-Lorain Broadcasting Co. v. The Lorain Journal Co., et al. 
In the United States Court of Appeals for the Sixth Circuit. No. 14469. Decided 


December 16, 1961. 


Appeal from the United States District Court for the Northern District of Ohio, 


Eastern Division. ConNELL, Judge. 


Sherman and Clayton Acts 


Private Suits—Damages—Loss of Radio Advertising Revenue—Government Judg- 
ment as Proof of Damage.—A radio station established, prima facie, that it was damaged 
by a newspaper’s policy of refusing advertising space to merchants who use radio adver- 
tising. A ruling and injunction ina government action against the newspaper presented 
an extremely strong prima facie case on the fact of damage. The contention that the 
finding of damage to the station in the government suit was not essential to the determina- 
tion of that suit was rejected. Since an injunction was granted.in the government suit 
there was a determination of present damage. ‘ 


See Private Enforcement and Procedure, Vol 2, J 9282. 


Private Suits—Damages—Loss of Radio Advertising Revenue—Government Judgment 
—Revenue Loss—Proximate Cause.—A radio station established that it was damaged by 
a newspaper’s refusal to permit merchants who advertised over radio to advertise in the 
newspaper. Merchants testified that they either cancelled their advertising contracts with 
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the station, or refrained from entering into such contracts, because of the newspaper’s 
policy. There was a marked decline in the station’s advertising revenues while the news- 
Paper’s policy was in effect and an equally marked increase in revenue when this policy 
was enjoined in a government suit. In addition, a ruling and injunction in the government 
action against the newspaper presented a prima facie case on the fact of damage. This 
evidence, in addition to testimony of the newspaper’s manager that the policy was to 
refuse advertising space to anyone who advertised ovei the radio and the lack of proof of 
anything else which might have caused the station’s loss, established that the newspaper’s 
policy was the proximate cause of the station’s damage. cy 


See Private Enforcement and Procedure. Vol. 2, 1 9026.15, 9300.805. 


Private Enforcement—Amount of Damage—Loss of Radio Advertising Revenue.— 
Tables which showed a marked decline in a radio station’s advertising revenue when a 
- newspaper’s restrictive policy was in effect, and an equally marked increase in revenue 
when the policy was enjoined in a government suit, established that the station suffered 


some damage. The trial court, however, would determine the amount of this damage. 
See Private Enforcement and Procedure, Vol. 2, J 9302.192. 


For the appellant: Marcus Cohn, of Cohn & Marks, Thurman Arnold, of Arnold, 
Fortas & Porter, both of Washington, D. C., and Herbert A. Rosenthal, Cleveland, Ohio. 


For the appellee: Raymond T. Jackson and Warren Daane, of Baker, Hostetler & 
Patterson, and Morris Berick, of Burke, Haber & Berick, Cleveland, Ohio. 


Reversing and remanding 1960 Trade Cases {[ 69,831. 
Before, MILLER, Chief Judge, and Martin and WEICK, Circuit Judges. 


[Appeal from Dismissal] 


Martin, Circuit Judge [In full text]: This 
is an appeal by the plaintiff from a judg- 
ment dismissing the complaint in a suit for 
treble damages under Section 4 of the Clay- 
ton Act. 15 U. S. C. A., Section 15. 


In October of 1948, the plaintiff radio 
station (WEOL) began broadcasting op- 
erations designed to serve the Elyria-Lorain 
area of Ohio. The defendant newspaper (The 
Lorain Journal) at that time reached ninety- 
nine percent of the families in Lorain, and 
enjoyed a virtual monopoly over local ad- 
vertising. Recognizing the competitive threat 
presented by the new radio station, the 
Journal refused to permit anyone who ad- 
vertised over the radio to advertise in the 
newspaper. Many of the local businesses, 
by their very nature, required newspaper 
advertising; and the policy of the Journal 
regarding advertising almost succeeded in 
destroying the radio station. 

Nearly a year after the radio station had 
commenced broadcasting, the United States 
brought suit in September of 1949 against 
the newspaper, seeking to enjoin an alleged 
violation of the anti-trust laws, specifically 
Sections 1 and 2 of the Sherman Act. 15 
U. S.C. A., Sections 1 and 2. An injunction 
against the newspaper was granted in 
January of 1951. United States v. Lorain 
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Journal Co. [1950-1951 Trape Cases J 62,685], 
92 F. Supp. 794. A direct appeal under 
Section 29, Title 15, U. S. C. A., was taken 
to the Supreme Court; and that court 
affirmed the action of the trial court [1950- 
1951 Trapve Cases {[ 62,957]. 342 U. S. 143 
(1951). 


Meantime, in July, 1951, the plaintiff radio 
station had begun a civil action for treble 
damages against the newspaper, under Sec- 
tion 4 of the Clayton Act. After some 
delay, the case was tried to a United States 
District Judge (sitting without the inter- 
vention of a jury), who found for the 
Journal and dismissed the complaint. The 
radio station has appealed from _ that 
judgment. 


The District Judge delivered an opinion 
and filed Findings of Fact, the essence of 
which is set forth as part of Finding No. 8: 
“Radio failed to establish, by competent 
evidence, that it sustained any of such 
alleged damages, or, even if some damage 
had been sustained, that it was proximately 
caused by the Journal’s advertising policies. 
Nor did Radio introduce any competent 
evidence from which the amount of any 
damages, if any, could be reasonably esti- 
mated or approximated, or could be esti- 
mated at all except by sheer speculation, 
guesswork or conjecture.” 
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Elyria-Lorain Broadcasting Co. v. Lorain Journal Co. 


[Scope of Review] 


We recognize that under Rule 52(a) of 
the Federal Rules of Civil Procedure, as 
construed by the Supreme Court, we are 
bound not only by findings of fact adopted 
by the District Judge, but also by factual 
inferences drawn by him from undisputed 
basic facts, unless they are clearly errone- 
ous. Commissioner v. Duberstein, 363 U. S. 
278. The fact that findings of the type of 
No. 8 are labelled “Findings of Fact” does 
not make them findings of fact if they are 
in reality conclusions of law and, if so, we 
are free to act independently and draw our 
own legal conclusions and inferences. United 
States v, Mississippi Valley Generating Co., 
364 U.S. 520, 526; Cordovan Associates, Inc. 
v. Dayton Rubber Co., 290 F. (2d) 858 (C. A. 
6). If, however, finding of fact No, 8 is 


considered to be a finding of fact, then in 


our judgment it is clearly erroneous and 
should be set aside. 


[Damage—Injunction] 


The opinion of the District Judge in 
United States v. Lorain Journal Co., contained 
the following statement: 


“Numerous Lorain County merchants 
testified that, as a result of the Journal’s 
policy, they either ceased or abandoned 
their plans to advertise over WEOL.” 92 
F. Supp. 794, 796. 


In its opinion, the Supreme Court further 
amplified the same theme: 


“Numerous Lorain advertisers wished to 
supplement their local newspaper advertis- 
ing with local radio advertising but could 
not afford to discontinue their newspaper 
advertising in order to use the radio. 


“WEOL’s greatest potential source of 
income was local Lorain advertising. Loss 
of that was a major threat to its existence. 
The court below found unequivocally that 
appellants’ [appellees here] conduct amounted 
to an attempt by the publisher to destroy 
WEOL and, at the same time, to regain the 
publisher’s pre-1948 substantial monopoly 
over the mass dissemination of all news and 
advertising. 


“To establish this violation of Section 2 
as charged, it was not necessary to show 
that success rewarded appellants’ [appellees 
here] attempt to monopolize. The injunc- 
tive relief under Section 4 sought to forestall 
that success. While appellants’ attempt to 
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monopolize did succeed insofar as it de- 
prived WEOL of income, WEOL has not 
yet been eliminated.” 342 U. S. 143, 153. 


Thus was presented an extremely strong 
prima facie case for the plaintiff on the fact 
of damage. Defendants’ contention that this 
fact was not essential to the determination 
of the Government’s anti-trust case is effec- 
tively countered by plaintiff’s reliance upon 
United States v. Oregon State Medical So- 
ciety [1952 Trapve Cases { 67,264], 343 U. S. 
326 (1952), where an injunction was denied 
for the reason that there was no present 
damage. A fortiori, where an injunction is 
granted there must have been a determina- 
tion of present damage. 


The appellant broadcasting company quite 
properly chose not to rely upon this prima 
facie case, however. It attempted, instead, 
to introduce evidence on the fact of damage. 
These attempts were frustrated many times 
by highly technical or erroneous rulings by 
the trial judge; but, even so, the plaintiff- 
appellant introduced enough evidence on 
the fact of damage to demonstrate that the 
finding of the United States District Court 
was clearly erroneous. 


[Testimony of Merchants] 


Numerous merchants testified that they 
had cancelled their advertising contracts 
with Radio Station WEOL. Those wit- 
nesses who were allowed to do so testified 
that the retaliatory policy of the Lorain 
Journal caused them to cancel their con- 
tracts with the broadcasting station. In 
one instance, the letter of cancellation was 
even dictated by a representative of the 
Lorain Journal Company. 


Another group of witnesses testified that 
they did not begin advertising on the radio 
until after the injunction of January, 1951, 
had issued in the Government case, inas- 
much as the Journal had informed them 
that they could not advertise in the news- 
paper if they advertised over Station 
WEOL. 


[Revenue Tables] 


Finally, the plaintiff-appellant introduced 
in evidenve certain Tables, showing adver- 
tising revenues broken down by areas and 
years. Of all these exhibits, the following 
probably show most conclusively the fact 
of damage. Only such part of each Table as 
is considered pertinent here is reproduced. 
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Elyria-Lorain Broadcasting Co. v. Lorain Journal Co. 


TABLE J—Percentage of Revenue Ob- 
tained by WEOL from Lor- 
ain, Ohio, Merchants of Total 
Local Revenue. 


LS OU PG ae ae Na cane 41.61% 
ey a a ae 21.46% 
1a i a era 11.79% 
IDS ERE eae EC 29.81% 
MOS2 Mie, Paes TOR 34.81% | 
POSS ea. USD EAL, 34.53% 


TABLE II—Comparison of Revenue ob- 
tained by WEOL from EI- 


yria, Ohio, with revenue 
obtained from Lorain, Ohio. 
Elyria Lorain 

1948 ........ $ 9,744.03 $10,705.74 
1949 &. a 958 78,501.06 33,355.87 
1950 ThiSeS Ae 86,629.53 20,076.97 
1951 59,719.60 54,425.04 
1 O52 eee oer 68,561.42 70,987.80 
15S eer oe 78,312.86 71,988.66 


These abridged tables show clearly a 
marked decline in advertising revenue while 
the Lorain Journal’s policy was in effect, 
and an equally marked increase in revenue 
when this policy was enjoined in 1951. 


The finding of the District Court that the 
plaintiff had failed to prove the fact of 
damage is not in harmony with the fact 
that all plaintiff’s evidence was largely 
uncontroverted. 


[Proximate Cause] 


The foregoing review of the evidence also 
refutes the finding that the plaintiff broad- 
casting company had failed to prove the 
advertising policy of the defendant news- 
paper to be the proximate cause of plaintiff’s 
injury. See Richfield Oil Corporation v. Kar- 
seal Corporation {1959 TravE Cases { 69,486], 
271 F. (2d) 709 (1959; C. A, 9). Further, 
there was testimony by the former Business 
Manager of the Lorain Journal that the 
policy of the defendant was, in fact, to 
refuse advertising space to anyone who ad- 
vertised over the radio. Finally, there was 
no proof in the case as to anything else 
which might have caused the plaintiff’s loss. 

In the usual anti-trust case, proximate 
cause may present the problem of whether 
the plaintiff was within the “target area” 
of the proscribed activities. Karseal Cor- 
poration v. Richfield Oil Corporation [1955 
TraveE Cases 68,020], 221 F. (2d) 358 
(1955; C. A. 9). But, certainly, this can be 


no problem here, where the defendants’ acts 
were admittedly aimed only at the plaintiff 
broadcasting company. 


[Amount of Damage] 


Plaintiff WEOL sought in the District 
Court to prove the amount of damages 
through expert witnesses and through vari- 
ous comparisons based on revenue. We 
find it unnecessary for us to review each of 
these methods and to comment upon them, 
inasmuch as it is obvious from the Tables 
set out herein that the District Court’s 
finding of plaintiff’s failure to prove the 
amount of damages was clearly erroneous. 
It is not for us to determine the amount of 
damages proved by the broadcasting com- 
pany. It is sufficient to say that the plaintiff 
proved some damage. Bigelow v. RKO Radio 
Pictures [1946-1947 Trape Cases { 57,445], 
$27 WS: 251 (A945): 


Added to the matter of damages are cer- 
tain questions of evidence which arose 
during the trial: (1) We think it was error 
to exclude many hypothetical questions that 
were clearly admissible under the authority 
of Dickerson v. Shepard Warner Elevator Co., 
287 F. (2d) 255 (1961; C. A. 6). However, 
we do not need to decide whether this was 
prejudicial error, inasmuch as we have al- 
ready indicated reversal on other grounds. 

(2) Although it is true that the opponent 
may not object to a non-responsive answer 
on that ground alone, he may move to strike 
such an answer if it is objectionable for any 
other reason. 

(3) Under Rule 32(c)(2), Federal Rules 
of Civil Procedure, it would seem that a 
party who has not objected to a leading 
question at the taking of a deposition may 
not subsequently object to it when the 
deposition is introduced at the trial. 

(4) We agree with the trial court that a 
witness may not testify to what he would 
have done had the situation been different 
from what it actually was. Such an answer 
is too speculative to be admissible. 


We conclude, therefore, that the finding 
of the United States District Court that the 
plaintiff-appellant had failed to prove the 
fact of damage, the proximate cause and the 
amount of damage, is clearly erroneous and 
should be set aside; and that the judgment 
dismissing the complaint should be reversed. 


Accordingly, the cause is remanded to the 
District Court for further proceedings in 
compliance with this opinion. 
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[7 70,175] Arthur J. Steel and Ruth M. Steel, individually and as constituting and 
doing business as St. Johns Theatre Co., a partnership, and Arthur J. Steel and Ruth M. 
Steel, as remaining partners of St. Johns Theatre Co., a partnership in dissolution v. 
American Broadcasting-Paramount Theatres, Inc., Florida Coastal Theatres, Inc., Leonard 
H. Goldenson, Sidney Markley and Louis J. Finske. 


In the United States District Court for the Southern District of New York. No. 
61 Civ. 2519. Dated December 6, 1961. 


Clayton Act 


Private Enforcement—Change of Venue—Amenability to Service—Consent.—Where 
defendants could not have been served with process in Florida, their motion to transfer 
the case to a Florida forum was denied. Any consent to jurisdiction, implicit in their 
motion, was immaterial. In addition, they failed to show that strong balance of con- 


venience which would justify transfer. 


See Private Enforcement and Procedure, Vol. 2, J 9092.81. 


Private Suits—Use of Government Judgment—Complaint.—References to a prior 
government decree entered against defendants were stricken from a complaint in a treble 
damage action against them. “Plaintiff’s right to relief is dependent upon violation of 


the statute and not of the decree . . 


.” The plaintiff was allowed, however, to replead 


and allege the entry of the decree and that it would be used as evidence. 
See Private Enforcement and Procedure, Vol. 2, J 9276.10. 
For the plaintiffs: Harry M. Pinstein, New York, N. Y. 
For the defendants: White & Case, Haliburton Fales II and Scott E. Bohon, New 


WiorkNewy 


[Change of Venuwe—Service} 


Merzner, District Judge [In full text]: 
Plaintiff seeks relief against the defend- 
ants by virtue of an alleged conspiracy in 
violation of the antitrust statutes. The 
defendants who have been served with proc- 
ess move to transfer the case to the South- 
ern District of Florida pursuant to 28 
U.S. C. § 1404(a). These defendants could 
not have been served with process in Flor- 
ida. Any offer implicit in bringing this 
motion that these defendants consent to 
jurisdiction of Florida is of no avail. This 
branch of the motion must be denied on the 
authority of Hoffman v- Blaski, 363 U. S. 
335 (1960). 


[Balance of Convenience] 


In addition, defendants have not shown 
that strong balance of convenience as re- 
quired by the cases. Gulf Oil Corp. v. Gil- 
bert, 330 U. S. 501 (1946); Ford Motor Co. 
v. Ryan, 182 F. 2d 329 (2 Cir. 1950). The 
various factors involved in the instant case 
are pretty evenly balanced. 
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[Reference to Prior Decree] 


Defendants have also moved, pursuant 
toyed: Re Civ..bs 12(b) (6) sandal ZG) to 
strike from the complaint all references 
contained in paragraphs 8 through 11 to 
the case of United States v. Paramount Pic- 
tures, Inc. This branch of the motion is 
granted. Plaintiff’s right to relief is depend- 
ent upon violation of the statute and not 
of the decree entered in litigation under 
that statute between other parties. This, 
of course, does not preclude evidentiary use 
of the decree in proper cases, pursuant to 


15. S. Giga 


Plaintiff is given leave to replead and 
may allege the entry of the decree and that 
it intends to rely thereon, pursuant to sec- 
tion 16. See Independent Theatres, Inc. v. 
American Broadcasting-Paramount Theatres, 
Inc. (S. D. N. Y. 1959), 1959 Trape CASES 
{ 69,551. 


So ordered. 
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[ff 70,176] Bankers Securities Corp. v. Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. No. 13,538. Filed 
December 18, 1961, 


On Petition to Review an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—“Regular” Prices—Merchandise Not Previously Sold by Adver- 
tiser—The advertising of “regular” or “usual” prices for carpeting was deceptive where 
the advertiser had no “regular” or “usual” price of its own because it had not previously 
sold the carpeting. The ads were deceptive even though the quoted prices were the usual 
prices at which other retailers in the market area offered that carpeting for sale. The 
advertisements gave the false impression that the advertiser had formerly sold the same 
merchandise at the higher prices, and this impression was not negated by banner headlines 
in the advertisements that the merchandise represented large surplus stocks acquired from 
certain mills and distributors. The use of these words to describe either a merchant’s own 
normal price or the normal price of his competitors may well create confusion on the part 
of both buyers and sellers. 


See Basic Rules, Vol. 1, f 830.05, 830.252; Misrepresentation, Vol. 2, J 7835.68. 


FTC Enforcement—Scope of Order—Responsibility of Respondent—Other Stores 
Owned by Respondent.—An order covering the advertising practices of any store operated 
or controlled by a corporation, based on a complaint charging deceptive advertising on 
the part of one store operated by the corporation, was excessively broad. The corporation 
did admit that it owned stock in other corporations which themselves owned and operated 
stores, but there was no evidence that it effectively controlled these corporations or exer- 
cised authority over their management functions. The existing order would subject the 
corporation to the risk of a contempt citation every time a corporation, in which it had a 
substantial interest, engaged in the type of advertising proscribed by the order. Accord- 
ingly, the order was modified to apply only to the advertising of the store whose deceptive 
advertising was the basis for the complaint. 


See FTC Enforcement and Procedure, Vol. 3, J 9603.701, 9661.50. 


FTC Enforcement—Scope of Order—Application to All Future Advertising—Extent 
of Violation —An order prohibiting a department store from engaging in deceptive pricing 
claims in all of its future advertising was not excessively broad. Although the complaint 
referred to objectionable advertisements published on only three occasions, testimony 
revealed that the store “constantly” engaged in the type of advertising charged. 


See FTC Enforcement and Procedure, Vol. 3, J 9661.10. 
For the petitioner: Louis J. Goffman, Philadelphia, Pa. 
For the respondent: Thomas F. Howder, Federal Trade Commission, Washington, D. C. 


Modifying, affirming and enforcing FTC cease and desist order in Dkt. 7039, 
Before GoopricH, McLauGHLIN and Hastir, Circuit Judges. 


Opinion of the Court The charge in this case dealt with certain 


[Petition for Review] 


Hastir, Circuit Judge [Jn full text] : This 
petition for review of a cease and desist 
order of the Federal Trade Commission 
asks that we overturn the Commission’s 
finding that certain department store ad- 
vertising was false and deceptive or, at 
least, that we modify the broad language 
of the order. 
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advertising of carpeting by Snellenburgs, a 
large department store with retail outlets in 
the city and suburbs of Philadelphia. The 
order of the Commission runs against peti- 
tioner, Bankers Securities Corporation, since 
the Commission found that this Pennsyl- 
vania corporation, while engaged primarily 
in the real estate business, “operates, as a 
division, separate and distinct from all its 
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Bankers Securities Corp. v. FTC 


other activities, a retail department store 


in Philadelphia known as ‘Snellenburgs’” 


[“Usual” or “Regular” Prices] 


The advertising in question, which related 
to sales of carpeting, was published in a 
Philadelphia newspaper on three occasions 
during the fall of 1956. Certain of the car- 
peting was offered for sale at $10.89 or 
$10.95 per square yard. Each advertisement 
also stated that this carpeting was “regularly” 
or “usually” sold at prices between $15.95 
and $16.95 per square yard. It is this 
representation that the Commission found 
false and deceptive. 


Petitioner admits that Snellenburgs had 
no “regular” or “usual” price of its own for 
the described item because the challenged 
advertisement was its first offering of car- 
peting of that type and quality. However, 
at other retail stores in Philadelphia, the 
normal recently prevailing price of such 
carpeting had been from $15.95 to $16.95 
per square yard. Thus, if the public under- 
stood the words “regular” and “usual” as 
referring to prices prevailing in the com- 
munity, the advertisement conveyed a cor- 
rect impression. But, if the advertisement 
was understood to refer to Snellenburgs’ 
own normal prices, its connotation was false. 
The Commission concluded that, as a mat- 
ter of fact, the latter meaning was conveyed 
by the words “regular’ and “usual”. Ac- 
cordingly, it prohibited the use of these 
words in future pricing except in truthful 
statement of the advertiser’s own recent 
normal prices. 


This ruling does not depend upon or even 
imply a finding that Snellenburgs intended 
to deceive. Indeed, in the circumstances of 
this case the advertisement correctly indi- 
cated the saving a purchaser could realize. 
But such indications of good faith are not 
controlling. If different merchants may use 
the words “regular” and “usual” at different 
times to indicate either their own normal 
prices or the normal prices of their competi- 
tors, confusion, detrimental to buyers and 
sellers alike, may well be created as to the 
meaning of much advertising. Moreover, if 
the advertiser intends to compare his present 
selling price with the normal prices of com- 
petitors, it is not difficult or burdensome for 
him to use words that make this clear. All 
of these factors make this the type of case 
in which a court should not interfere with 
the informed judgment of an administrative 
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body that is experienced and expert in 
evaluating the impact of advertising prac- 
tices and in framing equitable advertising 
reyuirements that serve the public interest. 
Cf. Jacob Siegel Co. v. FTC, 3d Cir., 1944 
[1944-1945 Trane Cases $57,313], 150 F. 
2d 750, rev’d on other grounds, 1946 [1946- 
1947 Trape Cases ¥ 57,451], 327 U. S. 608. 


We have not overlooked the petitioner’s 
additional argument that the Commission’s 
finding of deception was unjustified because 
the advertisements bore banner headlines 
indicating that the advertised merchandise 
represented large surplus stocks acquired 
from certain mills and distributors. But we 
are not persuaded that in the reader’s mind 
this identification of the merchandise must 
have or even should have negated the im- 
plication that Snellenburgs itself had previ- 
ously sold such carpeting at the stated 
“regular” or “usual” prices. We are satis- 
fied that on the entire record the finding of 
deception was reasonable and, therefore, 
must be sustained. Accord, The Fair v. FTC, 
7th Cir., 1960 [1959 Trape Cases { 69,548] 
272 F. 2d 609, 612-13; cf. Mandel Bros. v. 
FTC, 7th Cir., 1958 [1958 Trape CASES 
J 68,993], 254 F. 2d 18, 21, rewd on other 
grounds, 1959 [1959 Trape Cases { 69,342], 
359 U. S. 385. 


[Scope of Order] 


We next consider the scope of the Com- 
mission’s order. It reads as follows: 


“Tt Is ORDERED that respondent, Bankers 
Securities Corporation, a corporation, and 
its officers, representatives, agents and 
employees, directly or through any cor- 
porate or other device, in connection with 
the offering for sale, sale, or distribution 
of carpets, rugs, or other merchandise, in 
commerce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, do forth- 
with cease and desist from: 

“Representing in any manner that cer- 
tain amounts are the regular and usual 
retail prices of merchandise sold by any 
store operated or controlled by respondent 
when such amounts are in excess of the 
prices at which such merchandise has 
been usually and regularly sold by that 
store at retail, in the recent regular course 
of its business.” 

Petitioner first argues that isolated adver- 
tisement of a particular item for a brief 
period is not enough to justify a cease and 
desist order applicable, as this one is, to all 
of Snellenburgs’ future advertising. We need 
not reach this question because the record 
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clearly shows that these advertisements were 
not isolated or extraordinary occurrences. 
On this matter the testimony of the execu- 
tive head of Snellenburgs is explicit: 

“Q. Are there instances where you take 

a product which you do not usually sell 
and use the words ‘regular’ and ‘usual’ 
price for that product? 

“A. Yes, that happens constantly.” 
We conclude, therefore, that in its com- 
prehensive application to all of Snellenburgs’ 
advertising, the cease and desist order is 
no broader than the deceptive practice had 
been and, therefore, is proper. 


[Scope of Order-Parties] 


It remains to consider whether there is 
justification in the record for making the 
order so broad that it covers the advertising 
practice of “any store operated or controlled” 
by Bankers Securities Corporation. 


The record lacks evidence of the relation- 
ship of Bankers Securities Corporation to 
any store other than Snellenburgs. We have 
already mentioned that the Commission found 
that the “respondent is engaged primarily in 
the real estate business, but operates, as a 
division, separate and distinct from all its 
other activities, a retail department store 
in Philadelphia known as ‘Snellenburgs’”. 
Certainly this does not imply that petitioner 
operates other retail stores, but rather, the 
contrary. However, in a colloquy concern- 
ing the possible scope of any order that 
might be entered in this case, counsel for 
respondent stated to the Commission: 


“Bankers Securities has wide stock in- 
terest not only in real estate firms but 
in other stores throughout the United 
States, some of which engage in retail 
selling and because there may be a store 
in Tucson, Arizona or in Seattle, Wash- 
ington in which Bankers Securities owns 
30 or 40 percent of the stock or even 100 
percent of the stock, it would seem to 
have nothing in the world to do with this 
order and we want to be perfectly clear 
even if an order is entered in this case, 
it couldn’t possibly be read to bind that 
store out in Tucson or up in Seattle, 
Washington, which had nothing to do 
with this case.” 

In the entire record we have found nothing 
else concerning the relationship between the 


respondent and stores other than Snellenburgs. 
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At best, then, the Commission can argue 
that respondent has admitted being a stock- 
holder in other corporations which them- 
selves own and operate retail stores. There 
is no showing that such stock ownership 
gives the respondent effective control over 
any such operating corporation. It does not 
appear that respondent in fact exercises 
authority over management functions, par- 
ticularly advertising practices and policies, 
of any such operating corporation. Yet, in 
this state of the record, the Commission 
has issued an order that may arguably sub- 
ject the respondent to a contempt citation 
if at any time in the future another corpora- 
tion, in which it owns a substantial stock 
interest, does what Snellenburgs has done. 
And this risk is imposed despite the fact 
that, even in the case of Snellenburgs, re- 
spondent has not disclosed any purpose to 
do wrong or to persist in prohibited conduct. 
The circumstances here provide no justifica- 
tion for an order covering enterprises other 
than Snellenburgs. In this aspect, “the rem- 
edy selected has no reasonable relation to 
the unlawful practices found to exist”. See 
Jacob Siegel Co. v. FTC, 1946 [1946-1947 
TravE Cases {ff 57,451], 327 U. S. 608, 613. 


The principal paragraph of the order of 
the Commission shall be modified to read 
as follows: 


“Ir Is OrpERED that, Bankers Securities 
Corporation, a corporation, and its offi- 
cers: representatives, agents and employees, 
directly or through any corporate or other 
device, in connection with the offering 
for sale, sale, or distribution of carpets, 
rugs, or other merchandise by the depart- 
ment stores known as Snellenburgs, in 
commerce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, do forth- 
with cease and desist from: 


“Representing in any manner that cer- 
tain amounts are the regular and usual 
retail prices of merchandise sold by Snel- 
lenburgs when such amounts are in excess 
of the prices at which such merchandise 
has been usually and regularly sold by 
Snellenburgs at retail, in the recent reg- 
ular course of its business.” 

As thus modified the order of the Commis- 
sion will be affirmed and obedience to its 
terms will be commanded by this court. 
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[70,177] Dairy Foods Inc. v. Dairy Maid Products Cooperative v. Carnation 
Co., Foremost Dairies, Inc., and Pet Milk Co. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 
1961—September Session, 1961. Nos. 13338 and 13421. Dated December 18, 1961. 


Appeals from the United States District Court for the Western District of Wis- 


consin. SToNeE, Judge. 
Clayton Act 


Private Suits—Proof of Injury—Adverse Alternative Choices—Infringement Suit.— 
The necessity of a company to choose among alternatives, each of which has an adverse 
economic or financial impact on its business, is an injury to business or property 
within the meaning of the Clayton Act. The company alleged that, because of an 
unlawful conspiracy in the sale of instant milk, it was forced to cease production with 
consequent loss of sales, accept discriminatory and restrictive licenses under a patent 
pool with consequent increase in production costs, or defend expensive patent litigation. 
Although it was the company’s choice which determined the nature of resulting damage, 
it was the necessity of having to choose from such alternatives that was the injury. 
One of the elements of the alleged conspiracy was an agreement that patent infringe- 
ment suits would be threatened and filed in order to force the acceptance of licenses 
which would effectuate a conspiracy. The alleged necessity of choice, coupled with 
the company’s assertion that it had been forced to make expenditures in connection 
with the infringement suit, were sufficient under the law. 


See Private Enforcement and Procedure, Vol. 2, { 9026. 


Private Suits—Infringement Suit—Antitrust Counterclaim—Maturity of Claim—Ac- 
crual of Damages After Claim Is Filed.—In a patent infringement suit, a counterclaim 
charging the misuse of the patent in violation of the antitrust laws, and alleging injury 
by compelling the choice of alternative injuries, was not premature. The injury to 
the defendant occurred when suit was filed and a right of action accrued at that time. 
The fact that the damages included costs and expenses not yet accrued at the time 
the counterclaim was filed, as well as expenditures already made to defend the suit, 
did not make the claim premature. The antitrust damages claimed were not dependent 
or contingent upon the outcome of the infringement suit. 


See Private Enforcement and Procedure, Vol. 2, { 9300.08. 


Private Suits—Infringement Suit—Antitrust Defense and Counterclaim—Maturity 
of Claim.—In a patent infringement suit, the assertion of an affirmative defense of 
misuse of the patent is no bar to a counterclaim alleging an antitrust violation involving 
the same patent misuse. A prior adjudication that the patent rights are unenforceable is 
not a prerequisite to the maintenance of an antitrust action based on misuse of the 
patent. Similarly, the defendant was not required to await a successful adjudication 
of the misuse defense before asserting his counterclaim. 

See Private Enforcement and Procedure, Vol. 2, § 9177.64. 


For the plaintiff-appellee and counter-defendants-appellees: James P. Hume, Chicago, III. 
Julian O. Von Kalinowski, Los Angeles, Cal., and Wayne D. Hudson, San Francisco, Cal. 


For the defendant-appellant: Joseph G. Werner and Leon E. Isakson, Madison, 
Wis., and Melville C. Williams, Chicago, III. 


Before SCHNACKENBERG, CASTLE and KiLey, Circuit Judges. 


[Prior Proceedings] 

CAStLe, Circuit Judge [In full text]: Dairy 
Foods Incorporated, plaintiff-appellee, brought 
suit in the District Court against Dairy 
Maid Products Cooperative, defendant- 
appellant, for infringement of a patent. De- 
fendant’s answer raises issues of validity 


1Sections 1 and 2 of the Sherman Act. 15 
Uz Sue An ss) and.2: 
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and infringement of the patent, alleges mis- 
use of the patent in furtherance of a con- 
spiracy in violation of the antitrust laws, 
and asserts two counterclaims. The first 
counterclaim seeks a declaratory judgment 
against the plaintiff as to the validity and 
infringement of the patent. An amended 


© 1962, Commerce Clearing House, Inc. 


Number 15—29 
1-2-62 


Cited 1961 Trade Cases 


78,705 


Dairy Foods Inc. v. Dairy Maid Products Cooperative 


second counterclaim against plaintiff and 
additional counter-defendants, Carnation 
Company and Foremost Dairies, Inc.,? seeks 
recovery of treble damages pursuant to 
Section 4 of the Clayton Act? and in- 
junctive relief under Section 16 of that 
Act.6 Dairy Foods, Carnation and Fore- 
most made substantially identical motions 
to dismiss the amended second counterclaim, 
Carnation and Foremost moving, in addi- 
tion, that the order making them defendants 
to the counterclaim be vacated. The mo- 
tions to dismiss the amended second counter- 
claim assert failure of the counterclaim to 
state a claim upon which relief can be 
granted and consequent lack of jurisdiction 
of the subject matter. These assertions 
are grounded on contentions that the counter- 
claim fails to allege facts sufficient to show 
injury to defendant’s business or property 
as the result of federal antitrust violations 
and is premature in that it states no ac- 
crued. claim. The District Court granted 
these motions. A judgment order was 
entered dismissing the amended second 
counterclaim, vacating the order making 
Carnation and Foremost counter-defendants, 
and containing a determination by the 
District Court that no just reason for 
delaying entry of the judgment existed.’ 
Defendant’s appeal in No. 13338 is from that 
part of the judgment order dismissing its 
amended second counterclaim and vacating 
the order making ‘Carnation and Foremost 
counter-defendants. 


After defendant filed its notice of appeal 
in No. 13338 the District Court, on motion 
of the plaintiff, entered an order, subse- 
quent to the filing of the record and 
docketing of the case in this Court, that 
its judgment order be “corrected” by adding 
that: 


“The Court releases for appeal only its 
dismissal of the amended second counter- 
claim and réserves and retains its juris- 


2 Pet Milk Company, originally named as an 
additional counter-defendant, was later dis- 
missed on defendant’s motion. 

BD asic, Alt 15. 

415 U.S. COA § 26. 

’ The judgment order recites that such deter- 
mination was made in accordance with Rule 
54(b) of the Federal Rules of Civil Procedure. 
28. SoiGe Ag 

6The notice of appeal in No. 13421 states, 
in addition, that the appeal is also from the 
judgment the order ‘‘purports to modify as pur- 
portedly modified.” 

7 Plaintiff brought its infringement suit against 
defendant as owner of Peebles Patent No. 
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diction to proceed with all other ctaims 

and issues involved in this action.” 
The order further directed that a separate 
trial be first had limited to the issues of 
validity, scope and infringement of the 
patent; that discovery limited to those 
issues proceed; and that defendant produce 
certain of its officers and agents for the 
purpose of depositions by plaintiff. A mo- 
tion by plaintiff, made in this Court, that 
the order entered to correct the judgment 
order be included in the record in No. 
13338, was taken with the case. Defend- 
ant’s appeal No, 13421 is from the order 
entered by the District Court after the 
notice of appeal in No, 13338 was filed.® 


The two appeals have not been con- 
solidated, except for the purpose of oral 
argument, but to avoid unnecessary repeti- 
tion we elect to dispose of both in this 
opinion. 

[Counterclaim] 

The counterclaim in question contains al- 
legations which if proved are adequate 
to establish that plaintiff, Carnation and 
Foremost ate engaged in a combination and 
conspiracy in unreasonable restraint of and to 
monopolize trade and commerce in instant 
milk and instant milk products in violation 
of Sections 1 and 2 of the Sherman Act 
through the pooling of patents and patent 
applications pertaining to instant milk and 
instant milk products, including Peebles 
Patent No. 2,835,586,” and using the patents 
in the pool in a manner and with objectives 
which violate the Sherman Act. 


[Injury] 

The contested issue which emerges from 
defendant’s appeal in No. 13338 is whether 
the counterclaim alleges an injury to defend- 
ant’s business or property requisite to state 
a claim upon which relief can be granted 
under the provisions of Sections 4 and 
16 of the Clayton Act? 


2,835,586 for Dried Milk Product and Method 
of Making Same. 

8 Section 4 of the Clayton Act (15 U. S. C. A. 
§ 15) provides: ‘‘Any person who shall be in- 
jured in his business or property by reason of 
anything forbidden in the antitrust laws may 
sue therefor in any district court of the United 
States in the district in which the defendant 
resides or is found or has an agent, without 
respect to the amount in controversy, and shall 
recover threefold the damages by him sustained, 
and the cost of suit, including a reasonable 
attorney’s fee. 

Section 16 of the Clayton Act (15 U. S. C_ A. 
§ 26), insofar as here pertinent, provides: ‘‘Any 
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In appraising the sufficiency of the counter- 
claim, as tested by the issue presented, 
the following allegations become pertinent: 


“35. As a proximate result and effect 
of said combination and conspiracy and 
of the acts of said named co-conspirators 
in furtherance thereof: 

* Ok x 


“(b) Defendant and other smaller pro- 
ducers of instant milk and instant milk 
products have been and are threatened 
with loss and damage. They are faced 
with choosing between the three alter- 
natives of ceasing production of instant 
milk, defending expensive patent litigation 
if they refuse to accept plaintiff’s proffered 
license, or accepting a discriminatory and 
restrictive license under patents in plain- 
tiff’s pool that deprives them of an equal 
opportunity to compete with Carnation 
and Foremost and that will increase their 
costs of production. 

“(c) Defendant has been injured in its 
business and property as the proximate 
result of said acts of Carnation, Foremost 
and Plaintiff in furtherance of said vio- 
lation of said antitrust laws, which injury 
is continuing, and: includes: 

“(1) Defendant has been, and will be, 
forced to make expenditures of money 
and to use the time of its officers and 
employees to defend said patent infringe- 
ment suit. Said injury to date is substantial. 

““(2) Defendant has been forced by the 
threat of suit to expend a substantial 
amount of money before the filing of the 
infringement suit to investigate the scope 
and validity of plaintiff's patents.” 


In our opinion these allegations ade- 
quately set forth an injury to defendant in 
its business or property. The injury is 
the necessity that defendant make a choice 
among alternatives each of which has an 
adverse economic or financial impact on 
its instant milk business. It was allegedly 
compelled either to cease production with 
consequent loss of sales of the product, 
pay tribute with consequent increase in 
production cost, or incur the financial bur- 
den of expenses incident to the defense 
of litigation. Each of these alternatives 
had its particular adverse economic or fi- 
nancial effect on defendant’s instant milk 
business. To place a person in such a 
situation is an injury to his business. True, 


person, firm, corporation, or association shall 
be entitled to sue for and have injunctive re- 
lief, in any court of the United States having 
jurisdiction over the parties, against threatened 
loss or damage by a violation of the antitrust 
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it is the defendant’s choice which deter- 
mines the nature of the resulting damages 
but it is the necessity of having to choose 
from such alternatives that is the injury. 
The congressional enactments here involved 
were designed to afford a legal right to en- 
gage in business free from conspiratorial 
compulsion such as here alleged. A vio- 
lation of that right is a legal injury to the 
business adversely affected. Section 4 of 
the Clayton Act by its reference to the 
person “injured” recognizes that it is the 
‘Snjury” which gives rise to the consequent 
liability to respond in threefold ‘“damages.” 
‘The counterclaim must be considered as 
a whole. The allegations of paragraph 
35 are to be evaluated in the context of 
those which set forth the antitrust law 
violations. And they are to be considered 
in combination with the allegations that 
one of the elements of the conspiracy was 
an agreement that patent infringement suits 
would be threatened and filed to coerce 
the acceptance of licenses which would ef- 
fectuate the conspiracy and that plaintiff 
by threats of an infringement suit at- 
tempted to coerce defendant to accept 
a discriminatory and restrictive license under 
the patent pool. When so considered and 
appraised it becomes apparent that the 
alleged necessity of choice set forth in 
paragraph 35 coupled with the assertion 
therein that defendant “has been injured 
in its business and property as the proxi- 
mate result of said acts of Carnation, Fore- 
most and Plaintiff in furtherance of said 
violation of said antitrust laws” constitutes 
a sufficient allegation of injury to business 
or property under the controlling principles 
of notice pleading authorized by the Fed- 
eral Rules of Civil Procedure as interpreted 
and applied in Conley v. Gibson, 355 U. S. 41; 
United States v. Employing Plasterers Asso- 
ciation [1954 Trabe Cases § 67,692], 347 
U. S. 186; Central Ice Cream Company v. 
Golden Rod Ice Cream Company, 7 Cir., [1958 
TRADE CAsES § 69,017], 257 F. 2d 417; San- 
didge v. Rogers, 7 Cir. [1958 Trape CASES 
| 69,048], 256 F. 24d 269. And the necessity 
of choice, which constitutes the injury, was 
allegedly generated by the asserted com- 
bination and conspiracy in unreasonable 
restraint of and to monopolize commerce 


laws when and under the same condi- 
tions and principles as injunctive relief against 
threatened conduct that will cause loss or 
damage is granted by courts of equity, under 
the rules governing such proceedings, .. .” 
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and allegedly resulted from acts of plaintiff 
and the counter-defendants designedly in 
furtherance of such combination and con- 
spiracy. 

Where an infringement suit is brought as 
part of and in furtherance of a combination 
and conspiracy which violates the antitrust 
laws and results in injury such as is here 
alleged the person injured may recover 
threefold the damages he sustains. Clapper 
v. Original Tractor Cab Company, 7 Cir. 
[1959 Trapr Cases { 69,472], 270 F. 2d 
616; Kobe, Inc. v. Dempsey Pump Co., 10 
Cir. [1952 Trape Cases { 67,312], 198 F. 2d 
416, 424-425. And each of these cases is 
authority for the recovery of threefold the 
cost and expense of defending such an 
infringement suit. 


[Maturity of Claim] 


We are not persuaded by plaintiff’s con- 
tention that the counterclaim is premature 
and therefore fails to state a claim upon 
which relief can be granted. The injury 
to defendant’s business or property occurred 
when plaintiff filed the infringement suit— 
the compulsion which forced the choice. 
Defendant’s right of action, asserted by its 
counterclaim, then accrued. Emich Motors 
Corporation v. General Motors Corporation, 7 
Cir. [1956 TrapeE CaseEs f 68,249], 229 F. 
2d 714. The fact that the damages sought 
include costs and expenses yet to accrue 
at the time the counterclaim was filed, as 
well as expenditures already made to defend 
the patent infringement suit, does not make 
the counterclaim premature. Lawlor v. Loewe, 
235 U. S. 522, 536. The threefold damages 
here claimed are not dependent or contin- 
gent upon the outcome of plaintiff’s action 
and plaintiff's attempted analogy to a 
counterclaim for malicious abuse of process 
consisting of the bringing of the case in 
chief is inappropriate. The doctrine of 
Shwab v. Doelz, 7 Cir., 229 F. 2d 749, and 
similar cases, is not applicable here. A prior 
adjudication that claimed patent rights are 
unenforceable is not an element prerequisite 
to the maintenance of an antitrust action for 
damages or injunctive relief based on misuse 
of the patent. And there is no justification 
for applying a different rule merely because 
the antitrust action is asserted in the form 
of a counterclaim in an infringement suit 
where the misuse is pleaded as an affirma- 
tive defense. There is no reason why as- 
sertion of the misuse defense should be 
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conditioned upon renunciation of the right 
to maintain a counterclaim predicated upon 
the same factors upon which the alleged 
misuse is based. And where, as here, the 
right of action alleged by counterclaim has 
accrued it is ripe for assertion and not 
barred because relied upon as a defense to 
the plaintiff’s action. The defendant is not 
required to await a successful adjudication 
of the misuse defense before asserting its 
counterclaim. We find no merit in the 
contention that the counterclaim is pre- 
mature and cannot be maintained because 
defendant has pleaded misuse of the patent, 
based on the alleged conspiracy and acts 
in furtherance thereof, as a defense to the 
infringement suit. The argument that the 
counterclaim is premature because if plain- 
tiff prevails in its infringement suit the 
basis of the alleged misuse defense will 
have been adjudicated adversely to the de- 
fendant begs the question. And, that such 
misuse, if proved, would bar relief to plain- 
tiff would not preclude defendant from 
recovery of damages it sustained by reason 
of the same conduct. Moreover, the misuse 
defense does not reach or afford a remedy 
against the claimed continued threat of in- 
jury and damage from the alleged con- 
spiratorial activities of Carnation and Fore- 
most. It is no bar to the injunctive relief 
sought. 


In view of the position we have adopted 
with respect to the issues discussed we do 
not find it necessary to comment in detail 
on other arguments advanced nor to make 
specific reference to the cases cited and 
analyzed in connection with such conten- 
tions. We have, however, considered each 
of the arguments advanced by the parties 
in support of their respective positions and 
the authorities relied upon in support thereof. 


We conclude that the amended second 
counterclaim stated a claim upon which 
relief can be granted pursuant. to Sections 
4 and 16 of the Clayton Act. The District 
Court erred in granting the motion to dis- 
miss and entering the judgment order of 
dismissal. 


[Judgment Order] 


The order entered after the notice of ap- 
peal was filed, the record lodged, and appeal 
docketed in this Court, does not purport 
to make any change in the portion of the 
judgment order which was the subject 
of defendant’s appeal—the dismissal of the 
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amended second counterclaim and vacation 
of the order making Carnation and Fore- 
most counter-defendants. It did not purport 
to affect the subject matter of the appeal 
in No. 13338 and is of no import to any 
issue presented by that appeal. It is not 
material to a consideration of the appeal. 
The motion of the plaintiff to make such 
order a part of the record on appeal in 
No. 13338 is therefore denied. 


[Party Order] 


In appeal No. 13338 the judgment order of 
dismissal of the amended second counter- 
claim and of vacation of the order making 
Carnation Company and Foremost Dairies, 
Inc. defendants to the amended second 
counterclaim is reversed and the cause is 
remanded to the District Court with direc- 
tions to reinstate Carnation Company and 
Foremost Dairies, Inc. as counter-defend- 
ants, to overrule the motions to dismiss 
the amended second counterclaim, to re- 
quire Dairy Fooods Incorporated to reply 
to said counterclaim and Carnation Com- 
pany and Foremost Dairies, Inc. to answer 
same, and for further proceedings not 1n- 
consistent with the views herein expressed. 


[Appealability] 


In its appeal in No. 13421 the defendant 
asserts that the District Court was without 
jurisdiction to enter the order it did. The 
defendant contends that after the notice of 
appeal was filed the District Court was 
without jurisdiction to enter the order it 
did. The defendant contends that after the 
notice of appeal was filed the District 
Court was without jurisdiction to enter 
such an order. But apart from considera- 
tion of that issue it is apparent that the 
order is not a final appealable order. The 
retention of continuing jurisdiction asserted 
by the order can be tested by appeal only 
if an exercise of the claimed jurisdiction 
culminates in the entry of a judgment or 
order which is appealable. The appeal in 
No, 13421 is therefore dismissed. 


No. 13338 Reversed and remanded with 
directions. 


No. 13421 Appeal dismissed. 


[Concurring Opinion] 


SCHNACKENBERG, Circuit Judge, concurring 
{In full text]: Judge Castle’s opinion recog- 
nizes that it was essential that defendant 
Dairy Maid Products Cooperative allege 
in its amended second counterclaim an in- 
jury to its business or property, and the 
opinion refers to that defendant’s allegation 
that it was compelled either to cease pro- 
duction with consequent loss of sales of 
its product, pay tribute, or incur the financial 
burden of expenses incident to the defense of 
litigation, and holds that, to place a per- 
son in such a situation is an injury to his 
business, which, under §4 of the Clayton 
Act, gives rise fo a liability to respond in 
three-fold damages. 


No citation of any statutory authority has 
been made to show that the financial burden 
of the expenses of defense of litigation has 
been treated by the courts as damages to 
be recovered, other than court costs and 
attorneys’ fees. Moreover, the common-law 
rule is well-settled that, with the exceptions 
of costs and attorneys’ fees, there can, as 2 
general rule, be no recovery as damages 
of the costs and expenses of litigation, This 
rule has been repeatedly recognized in the 
federal courts, 25 C. J. S. 532. Actually the 
only matters pleaded in the counterclaim to 
show injury are this defendant’s expenses 
in defending itself in this case brought 
by plaintiff and in investigating plaintiff’s 
patent. These do not appear to me to 
constitute such injury in business or prop- 
erty sustained by defendant as will support 
the counterclaim charge of an antitrust 
violation. 

Despite this impression, I do not feel 
willing to dissent from that part of Judge 
Castle’s opinion, The law on this subject, 
as on any other, is not static. In view of 
the treatment of antitrust cases by the 
United States Supreme Court, and with a 
realization that this precise narrow question 
has not been presented to it, I concur in 
the opinion of Judge Castle, believing that 
no injustice will be done the litigants by 
refusing to affirm, on this narrow ground of 
injury, the dismissal of the counterclaim of 
Dairy Maid Products Cooperative. 


q 70,177 


© 1962, Commerce Clearing House, Inc. 


mone tenet Cited 1961 Trade Cases 78,709 
Crown Zellerbach Corp. v. FTC 


[f] 70,178] Crown Zellerbach Corp. v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. No. 15,904. Dated 
December 22, 1961. 


On Petition of Crown Zellerbach Corp. for Rehearing. 


Clayton Act 


FTC Procedure—Scope of Court Review—Evidence Used by the Court—Rehearing. 
—An appellate court’s use of market statistics different from those used by the FTC did 
not warrant a rehearing of the case. The statistics used by the court, which were found 
in the record, merely reinforced and supported the FTC’s findings, and in no way indi- 
cated disapproval of the agency’s bases for its findings. The use of these statistics did 
not result in an affirmance of the order on grounds other than those adopted by the 
Commission as the defendant contended. Also, by using a relevant market smaller than 
that used by the FTC, the court was merely adopting and reinforcing the rationale of 
the agency. 


See FTC Enforcement and Procedure, Vol. 3, { 9691.40. 


Acquisitions—Market Shares—Evidence Used by Reviewing Court—Rehearing.—I 
an Opinion affirming an FTC holding that an acquisition was illegal, the court’s use of 
market statistics different from those used by the FTC did not warrant a rehearing of the 
case. The differences between the market positions of .the firms in the data used by 
the court, as compared to the data used by the FTC, was fractional. Also, the improper 
omission of one firm’s sales from the statistics did not warrant a rehearing in view of 
the fact that no combination of the prodiction or sales figures found in the record could 
alter the basic findings of the FTC and the court. Even if the figures of the acquiring 
company were used, its market share would be reduced only from 50.53% to 35.5% and 
this change would not upset the basic finding that the acquisition was illegal. 


See Acquisitions, Vol. 1, 7 4325.517. 


Acquisitions—Relevant Market—Use of Smaller Area by Reviewing Court—Rehearing. 
—In an opinion affirming an FTC holding that an acquisition was illegal, the court’s use 
of a relevant market area smaller than that used by the FTC did not warrant a rehearing 
of the case. The court found that relevant market to be three Pacific Coast states and, 
while the FTC chose a wider area, it also found the evidence sufficient to show that the 
three Pacific Coast states were a section of the country within the meaning of Sec. 7 of 
the Clayton Act. 


See Acquisition, Vol. 1, J 4315.48. 

For the petitioner: Arthur H. Dean and Howard T. Milman, New York, N. Y., 
Philip S. Ehrlich, San Francisco, Cal., Sullivan and Cromwell, New York, N. Y., of 
Counsel. 

For the respondent: James McI. Henderson, General Counsel, J. B. Truly, Assistant 
General Counsel, Frederick H. Mayer and Gerald Harwood, Attorneys, Federal Trade 
Commission, Washington, D. C. 


Denying rehearing of 1961 Trade Cases {] 70,038 (FTC Docket 6180). 
Before Pore, MacrupER and Merritt, Circuit Judges. 


[Rehearing Petition] statements which indicate a failure fully to 


: understand the import of our decision, and 
Porr, Circuit Judge [In full text]: After b ‘ Zp 
nee : ae “ ecause of that, we take this occasion to 
OS saat ati aes Sai Aes comment upon certain of the contentions 
: made. 

within which to make reply thereto. We ; caoks 
find in the petition no reason why our The first is that instead of affirming the 
original opinion should not stand or why Commission’s order, this court should have 
a rehearing should be granted. We do find _ set it aside. This is said to be required 
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by the rule stated in Securities Comm'n v. 
Chenery Corp., 318 U. S. 80.* It is asserted 
that this court has affirmed the Commis- 
sion’s order on grounds other than those 
adopted by the Commission,—that we have 
held that the Commission “erred in its basis 
for decision.” That contention discloses a 
misunderstanding of the import of our decision. 
[Statistics] 

While our opinion supplied from the rec- 
ord charts of statistics which, in our view 
reinforced and supported the Commission’s 
findings, we have in no manner disapproved 
or rejected the Commission’s bases for its 
decision that “the effect of this acquisition 
may be substantially to lessen competition 
or tend to create a monopoly,” that at the 
time of acquisition Crown had “a _ pre- 
dominant share of the market”, that by the 


acquisition Crown increased significantly its . 


size in the market “in which it already had 
a commanding lead”, and that the result 
was the removal from the supplier market 
of “an important, fully integrated competi- 
tor” with “fully developed sales outlet to 
the trade.” Our tabulations assigned to 
Crown 50.53 per cent of the market, and 
to St. Helens 10.81 per cent which confirm 
the substantial accuracy of the Commis- 
sion’s results, taken from production rec- 
ords, of 51.5 per cent and 11 per cent re- 
spectively. 

It is true, also, that we found the rele- 
vant market, area-wide, to be the three 
Pacific Coast states, but we noted that the 
Commission, while choosing a wider mar- 
ket, had also found the evidence “sufficient 
to show that the three Pacific Coast states 
, constitute a section of the country, 
within the meaning of § 7.” We had thought 
that our decision made clear, particularly 
in the last four paragraphs of the opinion, 


1In Chenery the Court noted that in reaching 
the order there under review the Commission 
stated that it ‘‘was merely applying ‘the broad 
equitable principles enumerated in the cases 
heretofore cited.’ ’’ The Court held: ‘‘The cases 
upon which the Commission relied do not estab- 
lish principles of law and equity which in them- 
selves are sufficient to sustain its order.’’ The 
Court explained its decision when the case 
came up for the second time, (Securities Com- 
mission v. Chenery Corp., 332 U. S. 194, 196), 
saying: ‘‘When the case was first here, we em- 
phasized a simple but fundamental rule of ad- 
ministrative law. That rule is to the effect that 
a reviewing court, in dealing with a determi- 
nation or judgment which an administrative 
agency alone is authorized to make, must judge 
the propriety of such action solely by the 
grounds invoked by the agency. If those 
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that we were but adopting and reenforcing 
the ratio decidendi of the Commission. 


Petitioner challenges the statistics used 
to make up the several charts contained in 
our opinion, With one exception, which we 
shall note shortly, we continue to hold that 
the statistical situation presented in those 
charts is correct and that petitioner’s at- 
tempted alterations thereof are wrong and 
without basis in the record. 


This challenge of our charts is in any 
event without any real significance for even 
after petitioner’s attempt to revise our 
Chart D, it still comes up with a figure 
showing Crown to have had 35.5 per cent 
of the total market; and whether Crown’s 
share was 50.53 per cent, as our Chart D 
showed it to be, or 35.5 per cent as per 
petitioner’s revision of the Chart D, the 
conclusion reached by us is not altered. 
We said “Crown, with its leadership in 
production and sales of the product-line 
papers, its great disparity in size as com- 
pared with other competitors in the area, and 
its position as a price leader in the market, 
was already in a dominant position before 
the merger. Its acquisition of St. Helens 
could not help but substantially increase 
that dominance. It significantly added to 
its concentration of power.” Even if we 
were to accept petitioner’s revised figures, 
we would be obliged to say the same thing 
and to reach the further conclusion that 
the acquisition would probably result in a 
substantial lessening of competition and 
tend to create a monopoly. 


After a careful examination of the compu- 
tations now brought forward in the pe- 
tition for rehearing, we are of the opinion, 
previously expressed, that the statistics of 
sales furnished in our charts are substan- 
tially correct.’ 


grounds are inadequate or improper, the court 
is powerless to affirm the administrative action 
by substituting what it considers to be a more 
adequate or proper basis. To do so would 
propel the court into the domain which Con- 
gress has set aside exclusively for the admin- 
istrative agency.”’ 

2 While adding manufactured bags to our 
product market we stated: ‘‘We cannot say that 
the product market here, whether it includes 
or excludes manufactured bags, did not meet 
that test.’’ 

3 To illustrate the approach which petitioner 
makes with respect to these sales statistics we 
refer to petitioner’s discussion of its manufac- 
tured bags, Petitioner says the figure shown in 
our Chart C should be ‘‘not more than 37,978 
tons’’ rather than the 46,073 tons disclosed in 
the chart. The latter figure is compiled from 
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We do note one alteration which should 
have been included in Chart D. There 
should have been a reference to the Los 
Angeles Paper Bag Co. and its production 
of bags. Petitioner makes a calculation from 
which it concludes that sales of 15,703 tons 
of manufactured bags should have been 
added to the totals of the relevant product 
sold in this market. We doubt if this 
company’s sales were so high. But if we 
were to modify Chart D by including that 
amount as sales of manufactured bags, our 
Chart D would show Crown’s percentage of 
the total to be 47.99 per cent and St. Helen’s 
percentage to be 10 per cent. The ultimate 
result is no different.* 


The fact is that no combination of figures 
of production or sales found in this record 
can possibly modify or alter the basic find- 
ings of the Commission and of this court 
that prior to the merger Crown’s position 
in the market was a dominant one; and that 
after it had absorbed St. Helens, which was 
practically the only real and substantial 
producer in a position to compete with 
Crown, all up and down the line, Crown’s 
dominance of the market became over- 
whelming. This is true whether our compu- 
tation of sales or that of Crown is to be 
accepted; for we cannot ignore what the 
merger did to production capacity in the 
relevant area as noted in our opinion. We 
cannot ignore the substantial testimony of 
jobbers and converters as to what happened 
to them after the merger when they lost 
their independent sources of supply from 


Chart A. This assertion by Crown is evidently 
based upon its application of a stated percent- 
age of an item of 54,910 tons of bag paper 
listed in a tabulation in the Commission’s brief 
under the heading: ‘‘Unsold or Consumed 
Production’. As disclosed in our Appendix A, 
the sales data in Chart A were compiled from 
Exhibits 364 to Z; Crown's bag sales in 1952 
in the three Pacific Coast states appear on 
various pages from 2353 to 2378 of Exhibit 
Vol. 4. The totals shown on Chart A are taken 
from that source and computed with the aid 
of an adding machine. 

Another calculation which we find ourselves 
unable to accept is petitioner’s bringing forward 
of what is plainly a highly inflated calculation 
of the amounts of product-line papers sold in 
the Pacific Coast states from non-western mills. 
We find in the petition for rehearing nothing 
whatever to alter our view expressed in the 
opinion that there is nothing in the record to 
support so high a figure as the 33,000 tons 
amount which we inserted in our Chart D. The 
record abounds in evidence which confirms our 
conclusions that the imports from East and 
South were not of a size or quantity signifi- 
cantly to affect the results of the merger in the 
competitive situation which we have described 
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St. Helens, and had to look to Crown and 
its subsidiaries, which competed with them 
in their jobber and converter fields, for 
their supplies. 


[Case Authority] 


Finally, the petition for rehearing asserts 
that our decision is contrary to certain cited 
cases. We have difficulty in understanding 
why such cases are mentioned. Thus Feil 
v. Federal Trade Commission, 9 cir. [1960 
TRADE CASES { 69,894], 285 F. 2d 879, has 
no resemblance whatever to this case aside 
from the fact that the respondent there was 
also the Federal Trade Commission.5 We also 
find difficulty in understanding why the pe- 
titioner cites Tampa Electric Co. v. Nashville 
Coal Co. [1961 Trane Cases { 69,940], 365 
U. S. 320, a case which clearly bears no 
resemblance to the present one. We have 
concluded that petitioner has cited it be- 
cause the Tampa Electric case cited United 
States v. Columbia Steel Co. [1948-1949 TrapvE 
CASES { 62,260], 334 U. S. 495. Evidently 
the suggestion is that thereby the Court 
reapproved the Columbia Steel decision. But 
the Court in the Tampa Electric case cited 
Columbia Steel on a very limited point, 
namely, the point that foreclosure from 3 
per cent of a market is not sufficient to injure 
a seller’s competitors. Our original opinion 
adequately discloses why, in our view, the 
decision of the court in the Columbia Steel 
case is not pertinent here. (See the portion 
of our opinion following reference to foot- 
note 10 and also our footnote 25.) 

The petition for rehearing is denied. 


in our opinion. Some of this is noted in the 
opinion where we referred to what happened to 
jobbers after the elimination of St. Helens as 
an independent supplier. These jobbers found 
themselves at a disadvantage not merely be- 
cause they had to get their supplies from their 
competitor, but also because no satisfactory 
supplies could be procured from outside the 
Pacific coast area due to the time factor in 
obtaining deliveries which had to be made in 
spite of freight disadvantages in the long haul. 
The portion of petitioner’s Stanford Research 
Institute’s exhibit dealing with interregional 
movements of paper, including Table 75, indi- 
cates that the difference in coarse paper con- 
sumption and production in the western region 
taken as a whole is minimal. This suggests the 
impossibility of imports from eastern or south- 
ern sources amounting to any such figure as 
that asserted by petitioner. 

4In any event the competition of Los An- 
geles Paper Bag Co. lacks the significance at- 
taching to St. Helen’s competition, for this 
company purchased its bag paper almost ex- 
clusively from Crown. 

5 That was a case reviewing an order of the 
Commission requiring a concern to cease and 


desist from certain advertising. 
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[70,179] United States v. The Sherwin-Williams Co., The Martin-Senour Co., John 
Lucas & Co., Inc., W. W. Lawrence & Co., The Lowe Brothers Co., Acme Quality 
Paints, Inc., and Rogers Paint Products, Inc. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil No. 34728. Entered January 8, 1962. 


Case No. 1410 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Resale Price Fixing—Coercing Jobbers or Retailers to Maintain Prices—Price Lists— 
Consent Judgment.—A paint manufacturer and six affiliated companies have been pro- 
hibited by a consent judgment from coercing or inducing jobbers or retailers to charge 
specified prices in the sale of any “Kem” paint products, and from distributing to jobbers 
or retailers suggested prices at which such products should be sold to any third person. 
However, they could distribute to jobbers and retailers the prices at which they sell the 
products at wholesale or retail, so long as they state that the prices are those which they 
charge and are not suggested prices to be charged by others. 


See Price Fixing, Vol. 1, | 4760.20, 8834.10. 


Resale Price Fixing—Enforcement Policies—Refusal to Deal—Consent Judgment.— 
A paint manufacturer and six affiliated companies have been prohibited by a consent judg- 
ment from refusing to sell to any person because of the prices at which such person sold 
any “Kem” paint product, inducing jobbers to refuse to sell to any retailer because of the 
prices at which such retailer sold these products, refusing to sell to any jobber because 
he sold these products to any particular retailer or class of retailer, and designating to 
jobbers the retailers who should not be sold these products. However, the manufacturers 
could recommend that retailers should be of a type which normally handles paint products 
and should be capable of rendering adequate service. 


See Price Fixing, Vol. 1, 4770.65. 
Final Judgment E 


McNamer, District Judge [Jn full text]: [Jurisdiction] 
Plaintiff, United States of America, having 
filed its complaint herein on August 13, 
1958; defendants having filed an answer to 
such complaint denying the substantive al- 
legations thereof; and plaintiff and defend- 
ants having by their respective attorneys 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without any 
admission by plaintiff or said defendants in 
respect to any such issue, II. 

Now, therefore, before any testimony has ae 
been taken and without trial or adjudication Deri 
of any issue of fact or law herein and upon As used in this Final Judgment: 


This court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim upon 
which relief against the defendants may 
be granted under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended. 


consent of the parties signatory hereto as 
aforesaid, it is hereby ordered, adjudged and 
decreed, as follows: 
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(A) “Kem Products” means a latex base 
interior paint called Super Kem-Tone, an 
alkyd interior enamel called Kem-Glo, a 
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clear gloss varnish called Lin-X, and prod- 
ucts used in their application, such as 
brushes, rollers, trays, and tinting colors 
bearing the designation “Kem,” and includ- 
ing similar products sold for the above uses 
which incorporate the word “Kem” in the 
trade name or trademarks. 


(B) “Person” means any individual, part- 
nership, corporation, or any other business 
or legal entity. 

(C) “Prices” means prices, discounts, and 
terms and conditions of sale. 


IN 
[Applicability] 


The provisions of this Final Judgment 
shall apply to each defendant and to each 
of their subsidiaries, successors, assigns, of- 
ficers, directors, employees, and agents, and 
to those persons in active concert or par- 
ticipation with the defendants who receive 
actual notice of this Final Judgment by 
personal service or otherwise, but shall not 
apply to transactions solely between any 
such defendants or solely between any such 
defendant and its subsidiaries and the of- 
ficers, directors, agents, or employees of 
such subsidiaries. The term “subsidiary” as 
used in this paragraph means a company 
in which one or more of the defendants 
owns the controlling interest. 


IV. 
[Resale Prices] 


Each of the defendants is enjoined from: 

(A) Compelling, persuading, coercing, or 
inducing jobbers, or retailers to charge 
specified prices in the sale of any Kem 
Products; 


(B) Distributing to jobbers or retailers 
suggested prices at which Kem Products 
should be sold to any third person, provided 
that this subsection (B) shall not prohibit 
any defendant from distributing to jobbers 
and retailers the prices at which said de- 
fendant sells Kem Products at wholesale 
or retail, and bearing on the face thereof 
a clear statement that such prices are the 
prices charged by said defendant and are 
not intended to suggest prices to be charged 
by others; 


(C) Refusing to sell to any person, be- 
cause of the prices at which such person 
has sold or advertised any Kem Products, 
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or proposes to sell or advertise any Kem 
Products; 


(D) Compelling, persuading, coercing, or 
inducing jobbers to refuse to sell to any 
retailer, because of the prices at which 
such retailer proposes to sell or advertise, 
or has sold or advertised, any Kem Products; 


(E) Refusing to sell to any jobber be- 
cause such jobber has sold or proposes to 
sell any Kem Products to any particular 
retailer or class or type of retailer; 


(F) Designating to jobbers the retailers 
who should not be sold Kem Products, 
whether by publishing or circulating lists 
or descriptions of eligible or ineligible 
dealers, or by any other means, provided 
that this subsection (F) shall not prohibit 
any defendant from merely advising and 
recommending that retailers should be of a 
type which ordinarily handles paint prod- 
ucts and should be capable of rendering 
adequate service to the public. 


Wi 
[Notice of Judgment] 


Within sixty (60) days of the entry of 
this Final Judgment, the defendants shall 
mail a copy of this Final Judgment, together 
with a letter in the form annexed hereto as 
Exhibit A or Exhibit B (as may be appro- 
priate) to each person who is a retailer or job- 
ber customer of any of the defendants, to each 
person formerly a retailer or jobber (as 
identified upon a list to be furnished by 
the plaintiff to the defendants) and will 
furnish sufficient copies to each jobber for 
the retailer customers of such jobber to- 
gether with a request that a copy be mailed 
to each customer and within thirty (30) 
days after such mailing, to file with this 
Court, with a copy to the plaintiff herein, a 
report of compliance with this Section V. 


VIL 
[Inspection and Compliance] 


(A) For the purpose of securing compli- 
ance with this Final Judgment, duly au- 
thorized representatives of the Department 
of Justice shall, on written request of the 
Attorney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
to its principal offices, be permitted subject 
to any legally recognized privilege: 
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1. Access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of the defendant relating 
to any matters contained in this Final 
Judgment; 

2. Subject to the reasonable convenience 
of said defendant, and without restraint or 
interference from it, to interview officers 
or employees of the defendant, who may 
have counsel present, regarding any such 
matters. 


(B) Upon such written request of the 
Attorney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
said defendant shall submit such records 
in writing with respect to the matters con- 
tained in this Final Judgment as may from 
time to time be necessary to the enforce- 
ment of this Final Judgment; 


(C) No information obtained by the means 
provided in Section VI shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


vals 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


Exhibit A (Retailer Letter) 


Enclosed is a copy of a Federal Court 
injunction which terminated the above en- 
titled case on January 8, 1962. As a re- 
tailer who is selling or has sold Kem 
Products, you are entitled to receive the 
enclosed copy of this decree and this ex- 
planatory letter. In particular, your atten- 
tion is called to Paragraph IV of the Court’s 
order. 

Among other things, this decree prohibits 
Sherwin-Williams Co. and each of its sub- 
sidiaries from telling you, or any other 
Kem Products retailer, the price at which 
you should sell any Kem Products. Accord- 
ingly, you are advised that you are free 
to set your own prices for these products, 
free of control from us. 


Sincerely yours, 


Exhibit B (Jobber Letter) 


Enclosed is a copy of a Federal Court 
injunction which terminated the above en- 
titled case on January 8, 1962. As a jobber 
who is selling or has sold Kem Products, 
you are entitled to receive the enclosed copy 
of this decree and this explanatory letter. 
In particular, your attention is called to 
Paragraph IV of the Court’s order. 

Among other things, this decree prohibits 
Sherwin-Williams Co. and each of its sub- 
sidiaries from telling you, or any other 
Kem Products jobber the price at which 
you should sell any Kem Products, or the 
persons to whom you should sell any Kem 
Products. Accordingly, you are advised 
that you are free to select your own cus- 
tomers and set your own prices for these 
products, free of control from us. We do, 
however, advise and recommend that re- 
tailers should be of a type which ordinarily 
handles paint products and should be cap- 
able of rendering adequate service to the 
public. 


Sincerely yours, 


[70,180] Rita Gottesman, Maria Mattiello and Paul J. Peyser v. General Motors 


Corp. and E. I. du Pont de Nemours and Co. 


In the United States District Court for the Southern District of New York. Filed 


July 10, 1961. Civ. 121-251. 


Clayton Antitrust Act 


Private Enforcement—Stockholders’ Derivative Action—Application of Contempo- 
raneous-Ownership Requirement.—The contemporaneous-ownership requirement of Rule 
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23(b)(1) of the Federal Rules of Civil Procedure applies to a derivative stockholders’ 
suit based on the federal antitrust laws. Decisions based on the Securities Exchange Act 
were distinguished on the ground that that law provides that suit may be brought by the 
owner of any security without qualification. There is no comparable provision in the 


ee Act. Therefore, claims accruing before the plaintiffs became stockholders were 
arred. 


See Private Enforcement and Procedure, Vol. 2, J 9044. 


For the plaintiffs: Netter & Netter, New York, N. Y.; Edward A. Rothenberg, 
Henry L. Bayles and Abbott Gould, of counsel. 


For the defendants: Frank H. Gordon, New York, N. Y., for E. I. du Pont de 
Nemours and Co., Charles A. Rittenhouse, III, and Irving Shapiro, of counsel, Covington 
& Burling, Washington, D. C., Charles A. Horsky, Alvin Friedman and Henry Sailer, of 
counsel; George A. Brooks, for General Motors Corp., Henry N. Hogan and Edward 


B. Wallace, of counsel. 


Metzner, District Judge [In full text]: 
The parties in their statements of issues, 
presented in connection with a pretrial 
conference in this minority stockholders’ 
suit, have raised the question of the appli- 
cability of Rule 23(b)(1) of the Federal 
Rules of Civil Procedure. 


_ The pertinent portions of this rule read 
as follows: 


“ce 


. . . the complaint shall be verified by 
oath and shall aver (1) that the plaintiff 
was a shareholder at the time of the trans- 
action of which he complains . . .” 


[Ownership Requirement] 


The court is called upon to decide the 
apparently novel question of whether the 
contemporaneous-ownership requirement of 
Rule 23(b)(1) applies to a derivative stock- 
holders’ action brought originally in the 
federal court and based on a federal ques- 
tion (i. e., the antitrust laws). Develop- 
ments—Multiparty Litigation, 71 Harvard 
L. Rev. 875, at 951. 

The contemporaneous-ownership rule was 
adopted by the Supreme Court in the case 
of Hawes v. Oakland, 104 U. S. 450 (1882). 
In order to implement its decision the court 
adopted Equity Rule 94, which was later 
embodied in Equity Rule 27, of which Rule 
23(b) is substantially a copy and which the 
Second Circuit has held to be a “scrupulous 
re-enactment” of these rules. Goldstem v. 
Groesbeck, 142 F. 2d 422 (2 Cir. 1944); 
Original Committee Note of 1937 to Rule 
23; Advisory Committee Note of 1946 to 
Rule 23. 


[Purpose of Requirement] 


While one of the purposes behind clause 
(1) of Rule 23(b) and its predecessors was 
to prevent the conferring of collusive juris- 
diction on the federal courts, Delaware and 
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Hudson Co. v. Albany and Susquehanna RR., 
213 U. S. 435 (1909), it is clear that the 
rule relates to more than a jurisdictional 
requirement and is designed to prohibit a 
subsequent purchaser from speculating in 
litigation. Venner v. Great Northern Ry., 
209 U. S. 24 (1908); Dimpfell v. Ohio and 
Mississippi Ry. Co., 110 U. S. 209 (1884); 
Jacobson v. General Motors Corp., 22 F. 
Supp. 255, 257 (S. D. N. Y. 1938); Sum- 
mers v. Hearst, 23 F. Supp. 986, 989 (S, D. 
N. Y. 1938). As such it must apply to suits 
in the federal court where jurisdiction is 
based on a federal question as well as suits 
where jurisdiction is based on diversity of 
citizenship. 

Plaintiffs point to two decisions in this 
district which refuse to apply the contempo- 
raneous-ownership provision to actions origi- 
nally brought in the state courts and 
removed by the defendant on federal ques- 
tion grounds. Hand v. Kansas City Southern 
RypiGo. oe Ee cdi 712 ca Ne Ye OSL): 
followed by Jablow v. Agnew, 30 F, Supp. 
718 (S. D. N. Y. 1940). Without com- 
menting on the reasoning of these decisions, 
the anomalous situation they present has 
been recognized and they have been re- 
stricted to their particular facts. Jacobson 
v. General Motors Corp., supra, at 258; 
Piccard v. Sperry Corp., 36 F. Supp. 1006, 
1009, aff'd 120 F. 2d 328 (2 Cir. 1941). 


[Security Exchange Act Cases] 


Plaintiffs’ reliance on the decisions hold- 
ing Rule 23(b) inapplicable to stockholders’ 
derivative actions to recover “short-swing 
profits” realized by an insider under 16(b) 
of the Securities Exchange Act of 1934 is 
misplaced. These decisions are based upon 
the clear statutory language of 16(b), under 
which these suits ‘vere instituted. Blau v. 
Mission Corp., 212 F. 2d 77 (2 Cir. 1954), 
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cert. den. 347 U. S. 1016 (1954); Blau v. 
Albert, 157 F. Supp. 816 (S. D. N. Y. 1957), 
15 U. S. C. §78p(b). The particular statu- 
tory phrase has been characterized by the 
Second Circuit as “the direct mandate of 
§16(b) that suit may be brought ‘by the 
owner of any security’ without qualification.” 
Blau v. Mission Corp., supra, at 79. There is 
no comparable provision in the antitrust 


[Conclusion] 


The parties agree that the requirements 
of Rule 23(b) apply to the common law 
causes of action. The rule also applies to 
the causes of action based upon federal 
law and consequently plaintiffs here are 
limited to those federal causes of action 
accruing subsequent to May 4th, 1950. 


laws, 15 U. S. C. §15, and none should be So ordered. 


read into the law. 


[f 70,181] United States v. Milk Distributors Assn., Inc., National Dairy Products 
Corp., Cloverland Farms Dairy, Inc., The H. E. Koontz Creamery, Inc., Green Spring 
Dairy, Inc., Royal Farms Dairy, Inc., Will’s Dairy, Inc., Aristocrat Dairy, Penn Dairies, 
Inc., John M. Lescure, Maurice M. Thomas, George C. Oursler, and James J. Ward, Jr. 


In the United States District Court for the District of Maryland. Criminal No. 25658. 
Filed December 29, 1961. ; 


Case No. 1597 A in the Antitrust Division of the Department of Justice. 


‘Clayton and Sherman Acts 


Criminal Prosecutions—Who May Be Indicted under the Sherman Act—Offcials 
Acting in Representative Capacities——Corporate officials cannot be prosecuted under Sec. 
1 of the Sherman Act for acts committed solely in their representative capacities; they may 
be prosecuted for such acts only under Sec. 14 of the Clayton Act. Although individuals 
were prosecuted under the Sherman Act in pre-Clayton Act cases, these decisions did not 
make it clear that individuals were subject to liability under the Sherman Act. The cases 
on this point decided after the Clayton Act (until 1961) were not inconsistent with the 
conclusion that Sec. 14 is exclusive as to charges against individuals in their representative 
capacities. The clear language of Sec. 14 also indicates that it was to provide the exclusive 
criminal sanction for the acts of corporate officials performed in their representative 
capacities. The contention that the individual defendants could not be prejudiced by not 
being charged under Sec. 14, until they requested an instruction under Sec. 14 which was 
more favorable than the government instruction under Sec. 1, was rejected, and the 
relevant count in the information was dismissed. The defendants were entitled to know 
the exact nature of the charges against them in order to decide on their pleas and the type 
of defense they would present. Also, one of the defendants was an officer of a dissolved 
corporation, which was not named as a defendant. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8614.35. 


For the Government: Joseph D. Tydings, United States Attorney; John R. Hargrove, 
Assistant U. S. Attorney, Baltimore, Md.; Lewis A. Rivlin, Antitrust Division of the U. S. 
Department of Justice, Washington, D. C. 


For the defendants: Alva P. Weaver, III, for Milk Distributors Assn.; J. Cookman 
Boyd, Jr., Baltimore, Md., for National Dairy Products Corp.; Nathan Patz, Baltimore, 
Md., for Cloverland Farms Dairy, Inc.; Richard C. Murray, for The H, E. Koontz Cream- 
ery, Inc.; David R. Owen, Baltimore, Md., for Green Spring Dairy, Inc.; Nathan Patz, Balti- 
more, Md., for Royal Farms Dairy, Inc.; William H. Zimmerman, Baltimore, Md., for 
Will’s Dairy, Inc.; Z. Townsend Parks, Baltimore, Md., for Aristocrat Dairy; George W. 
Constable, Baltimore, Md., for Penn Dairies, Inc.; J. Cookman Boyd, Jr., Baltimore, Md. 
and John T. Chadwell and Richard W. McLaren, Chicago, Ill., for John M. Teschres 
W. Lee Harrison, Towson, Md., for Maurice M. Thomas; W. Lee Harrison, Towson Md. 
for George C. Oursler; Ward B. Coe, Jr. and G. C. A. Anderson, Baltimore, Md. for 
James J. Ward, Jr. ; 
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Question Presented 


R. Dorsey Watkins, District Judge [Jn 
full text}: By their motion to dismiss the 
second count of a two-count information, 
the individual defendants charged therein 
with violation of the anti-trust laws, for 
acts done while acting solely in their capacities 
as officers, directors, or agents who author- 
ized, ordered or did some of the acts con- 
stituting in whole or in part the violations 
alleged also to have been committed by the 
corporations with which they were associated 
as officers, directors or agents, have presented 
the question of whether they must be prose- 
cuted under section 14 of the Clayton Act, 
15 U. S. C. 24,7 or may, at the option of the 
Government, be prosecuted either under 
section 14 of the Clayton Act, or under 
section 1 of the Sherman Act, 15 U. S.C. 
land 22 Three well-reasoned opinions have 
reached the conclusion that under the stated 
circumstances the provisions of section 14 
_ are exclusive, and prosecution of the indi- 
viduals must be had under that section, if 
at all. United States v. National Dairy Prod- 
ucts Corp., D. C. W. D. Mo. 1961 [1961 
TraDE Cases { 70,064], 196 F. Supp. 155; 
United States v. A. P. Woodson Company, 
D.C. D. C. 1961 [1961 Trape Cases § 70,112], 
198 F. Supp. 582; United States v. American 
Optical Company, D. C. E. D. Wis., Novem- 
ber 3, 1961 [1961 Trapr Cases { 70,156], not 
yet officially reported. The only law review 
article brought to the attention of the court 
considers this result to be correct. Whiting, 
Antitrust and the Corporate Executive, 47 
Va. L. Rev. 929, 945. 


This court is in accord with the results 
reached, and much of the reasoning, in the 


above-cited opinions. However, as the mat- 
ter is one of substantial importance which 
has not been passed upon by any appellate 
court;* as it was thoroughly briefed and 
argued; * and as the Government insists that 
two points not previously urged have been 
presented to this court, some further con- 
sideration, without undue repetition, seems 
justified and perhaps required’ 


Background 


On March 22, 1961, the United States 
Grand Jury for the District of Maryland 
returned a two-count indictment for alleged 
violation of section 1 of the Antitrust Laws. 
Count I attempted to charge certain cor- 
porations with engaging, during a period 
beginning prior to 1946 and ending in 1957, 
in a combination and conspiracy to suppress 
and eliminate competition in the sale of 
milk in the City of Baltimore for use in 
public schools, in unreasonable restraint of 
trade and commerce. 


Count II attempted to charge the cor- 
porations named in Count I, two other cor- 
porations, and individuals, with engaging in 
a similar conspiracy, but with respect to 
sales to schools in Baltimore County and 
Baltimore City, during the spring or early 
summer of 1959 to the end of that year. 


The alleged participation of the individual 
defendants is set forth in paragraph 16 of 
the indictment, as follows: 


“Fach of the individuals listed below in 
this paragraph, is hereby indicted and 
made a defendant herein. Each is or has 
been employed by one or more of the 
corporate defendants or co-conspirators 
and has held or now holds the title or 


1Title 15, §24. Liability of directors and 
agents of corporation. 

‘“‘Whenever a corporation shall violate any 
of the penal provisions of the antitrust laws, 
such violation shall be deemed to be also that 
of the individual directors, officers, or agents 
of such corporation who shall have authorized, 
ordered, or done any of the acts constituting in 
whole or in part such violation, and such viola- 
tion shall be deemed a misdemeanor, and upon 
conviction therefor of any such director, officer, 
or agent he shall be punished by a fine of not 
exceeding $5,000 or by imprisonment for not 
exceeding one year, or by both, in the discre- 
tion of the court. Oct. 15, 1914, c. 323, § 14, 
38 Stat. 736.” 

2 Title 15, §1. Trusts, etc., in restraint of 
trade illegal; exception of resale price agree- 
ments; penalty. 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
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or with foreign nations, is declared to be ille- 
gal “itt oF 

Title 15, § 2. 
meanor; penalty. 

“‘Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopo- 
lize any part of the trade or commerce among 
the several States, or with foreign nations, Shall 
be deemed guilty of a misdemeanor, . . 

3 A direct appeal to the United States Supreme 
Court, under 18 U. S. C. 3781, has been taken 
by the Government in the National Dairy case. 
Jurisdiction has been accepted; December 18, 
1961, swb nomine United States v. Wise, section 
30 LW 3200. 

4 Arguments covered most of two days; 
memoranda totaling over ninety pages, 
size, were filed. 

5 There is no desire to pile Ossa on Pelion; or 
simply to escape from being low man on the 
Totem pole. 


Monopolizing trade a misde- 


five 
legal 
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position set forth opposite his name. 
Each of these individual defendants, dur- 
ing the applicable period of the statute of 
limitations, has been actively engaged in 
the management, direction, or control of 
the affairs, policies or activities of the 
defendant or co-conspirator with which 
he has been. associated and within such 
period of time has authorized some or all 
of the acts and things herein charged: * * *” 


The individual defendants moved to dis- 
miss Count II as to them, on the grounds 
that their alleged participation in the con- 
spiracy charged an offense punishable only 
under section 14 of the Clayton Act, while 
the indictment charged them only under 
section 1 of the Sherman Act. 


“At the hearing on the motion, the court 
pointed out what it considered to be certain 
vagueness and ambiguity in Counts I and 
II. The Government agreed to revise the 
allegations in these respects, and to proceed 
by way of an Information. As, however, 
the Government indicated that there would 
be no substantive change in the Informa- 
tion; that the theory of liability of the in- 
dividual defendants would be the same as 
that under the indictment; that it was the 
Government’s position that the individual 
defendants were liable under section 1 of 
the Sherman Act; and the Government pro- 
posed so to proceed, the Government was 
asked to state, in the nature of a bill of 
particulars, exactly what was the illegal 
conduct with which the individual defendants 
were charged. The reply was: 


“The Government states that the de- 
fendants, the individual defendants ac- 
tively and directly engaging in the alleged 
offenses are alleged to have been acting 
solely in their capacities as officers, directors 
or agents who authorized, ordered or did 
some of the acts constituting in whole or 
in part the violations alleged also to have 
been committed by the corporations with 
which they were associated as officers, 
directors or agents.” 


Thereafter, on July 17, 1961, a two-count 
information was filed, charging violation of 


i Lal eae eh eS Sa ie 


The first count was confined to corporate 
defendants and a partnership, for the period 
prior to 1946 to the fall of 1957. Count II 
included the defendants named in Count I, 


® Transcript, page 75; September 22, 1951. 

™The court had considerable difficulty in fol- 
lowing the Government in what seemed to be 
varying statements of position, but believes the 


q 70,181 


and added two more corporate defendants, 
and the individual defendants. Paragraph 
16 of the Information is substantially ver- 
batim of paragraph 16 of the Indictment, 
quoted above. 


New motions to dismiss were filed by the 
individual defendants, again on the ground 
that the offenses charged against them were 
alleged to have been done in their repre- 
sentative, not their individual capacities; 
that they were therefore liable to prosecu- 
tion only under section 14 of the Clayton 
Act, and not under section 1 of the Sher- 
man Act. 


At the hearing on the motions, the Gov- 
ernment agreed with its statement in the 
nature of a bill of particulars, quoted above, 
as to the kind of alleged illegal conduct 
with which the individual defendants were 
charged. The court pointed out that from 
the court’s point of view it would have been 
preferable if this language had been incor- 
porated in the Information. Jn order that 
there might be no misapprehension or later 
dispute, the court stated that it understood 
the concluding language of paragraph 16 to 
mean the same as if it read: 


“* * * Fach of these individual defendants, 
during the applicable period of the stat- 
ute of limitations, has been actively en- 
gaged in the management, direction, or 
control of the affairs, policies or activities 
of the defendant or co-conspirator with 
which he has been associated and within 
such period of time and solely in such rep- 
resentative capacity has authorized, ordered, 
or performed some or all of the acts and 
things herein charged... .” 


The Government agreed that with this 
modification, the sentence in substance cor- 
rectly represents the totality of the written 
and oral statements with respect to the 
alleged liability of the individual defendants.® 


Position of the Parties 


The position of defendants has been ade- 
quately heretofore stated. 


The position of the Government seems? 
to be that although all that the individual 
defendants are charged with doing was 
done by them in a representative capacity, 
it was of such a character as to impose upon 
them the liability they would have had, had 
expressed conclusion to be accurate. Trans- 


cript, pages 205-206; 207; Government’s Supple- 
mentary Memorandum, pages 1-2. 
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they been acting as individuals. The Govy- 
ernment therefore contends that although 
the individual defendants are clearly liable 
under section 14 of the Clayton Act, they 
are also guilty of violation of section 1 of 
the Sherman Act; that the Government may 
proceed under either section; that if it pro- 
ceeds under section 1 and the evidence fails 
to suffice for a conviction, the same evi- 
dence may justify a verdict under section 
14;° and that in Count II of the Informa- 
tion it is proceeding under section 1 of the 
Sherman Act. The Government admits ° 
that “it is literally impossible to charge a 
corporate officer with violating section 1 of 
the Sherman Act in his official capacity 
without using the language of section 14 to 
describe his offense. .. .” 


In opposition to the motions of the in- 
dividual defendants to dismiss Count II as 
to them, the Government contends that: 


1. Before the enactment of section 14 in 
1914, corporate officials acting in their rep- 
resentative capacity were subjected to criminal 
prosecution under section 1. 


2. Congress did not intend by the enact- 
ment of section 14 to relieve corporate off- 
cials of responsibility under the Sherman Act. 


3. Corporate officials acting in their rep- 
resentative capacity have been subjected to 
criminal prosecution under the Sherman Act 
subsequent to the enactment of section 14. 


4. In the absence of a showing of prejudice, 
the information should not be dismissed. 


Discussion 


It seems to be conceded that National 
Dairy was the first case in which the ques- 
tion of whether an offense within section 
14 could also or in the alternative be charged 
as an offense under section 1 was squarely 
raised and decided, although in its supple- 
mentary memorandum, filed September 6, 
1961, the Government contends that the Na- 
tional Dairy and Woodson cases are contrary 
to the pre-1914 and post-1914 decisions. In 
its appeal in the National Dairy case (United 


8 The insistence during argument that the 
very same evidence would be offered to secure 
a conviction under section 1 or section 14 seemed 
and seems to the court to involve certain 
definite, and significant, inconsistencies. If ex- 
actly the same evidence is required for a convic- 
tion under section 1 and section 14, the coverage 
of the two sections would seem to be identical. 
But the Government concedes that a conviction 
might be obtained under section 14 where it 
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States v. Wise, Supreme Court of the United 
States, October Term, 1961), the Govern- 
ment states in its Jurisdictional Statement 
filed September 10, 1961: 


_ “This appeal presents an important ques- 
tion of first impression regarding the 
inter-relationship of section 1 of the Sher- 
man Act and section 14 of the Clayton 
Act with respect to the criminal liability 
of corporate officials for antitrust violations 
committed in the course of their duties.” 


1. Pre-1914 litigation. 


The Government contends that prior to 
the enactment of section 14 of the Clayton 
Act in 1914, the decisions made it clear that 
individual defendants were subjected to 
liability under the Sherman Act despite the 
fact that they were acting on behalf of cor- 
porate entities, and cites United States v. 
MacAndrews and Forbes Co., D. C. S. D. 
N. Y. 1906, 149 F. 823, 832, appeal dismissed 
1908, 212 U. S. 585; United States v. Wins- 
low, D. C. Mass. 1912, 195 F. 578, 581, affd. 
1913, 227 U. S. 202; United States v. Swift, 
De CN D. Tl 191 88sF292: Umied 
States v. Patterson, D. C. S. D. Ohio 1912, 
201 F. 697; and Patterson v. United States, 
6 Cir. 1915, 222 F. 599, in support thereof. 
The court in National Dury [1961 Trane 
CAsEsS { 70,064], (196 F. Supp. at 156) cites 
MacAndrews and Forbes, and Swift, and 
contrasts them with Union Pacific Col Co. 
uv. United States, 8 Cir. 1909, 173 F. 737 and 
Nash v. Umted States, 1913, 229 U. S. 373, 
B33.9..Ct 100,57 1 Eds 1232. to reach the 
conclusion that “much doubt and uncer- 
tainty existed prior to the enactment of 
section 14 of the Clayton Act.” This conclu- 
sion is also reached in Woodson [1961 TRADE 
Cases { 70,112], 198 F. Supp. at 583-584. 


As the distinction between liability for 
purely personal as distinguished from rep- 
resentative action was not directly raised 
and decided in the cited cases, it is perhaps 
justifiable to characterize the situation prior 
to 1914 as one of “doubt and uncertainty.” 
This court, however, has no doubt or uncer- 
tainty that these cases do not make it clear 
that individual defendants were subjected 


could not be obtained under section 1; claims 
that it is easier to convict under section 14 than 
under section 1; and appears to recognize that 
certain offenses not punishable under section 1 
were made criminal by the enactment of section 
14, Whether all this is done with mirrors, is 
not clear. Certainly, like St. Paul, this court 
sees through the glass darkly. 
® Original memorandum, page 15. 
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to liability under the Sherman Act despite 
the fact that they were acting on behalf of 
corporate entities. 


MacAndrews, principally relied upon by 
the Government, seems expressly to recog- 
nize the distinction. In overruling a de- 
murrer based in part upon the objection 
that “there is an improper joinder of the 
corporate and individual defendants” (149 
F. at 829) the court said (at page 832): 


“When the statute declares that certain 
acts notoriously to be accomplished under 
modern business conditions only through 
corporate instrumentality shall be misde- 
meanors, and further declares that the 
word ‘person’ as used therein shall be 
deemed to include corporations, such stat- 
ute seems to me clearly passed in con- 
templation of the elementary principle 
that in respect of a misdemeanor all those 
who personally aid or abet in its commis- 
sion are indictable as principles. 
am compelled to the conclusion that, un- 
der this statute [the Sherman Act], if the 
officer or agent of a corporation charged 
with fault be also charged with personal 
participation, direction, or activity therein, 
both may be charged in the same indict- 
ment.” (Emphasis supplied). 


The emphasized language would seem 
clearly to state that where the corporation 
is charged with fault and an officer or agent 
is also charged with personal participation 
(as distinguished from participation in a 
representative capacity) the corporation and 
such personal participant may be charged 
in the same count. 


In this connection it may be well to deal 
with the approach adopted by the Govern- 
ment in its treatment of the pre- and post- 
1914 cases; which is that the act of an 
individual, even in a representative capacity, 
is still his personal act.*® In a sense this of 
course is true. The president of a corpora- 
tion remains an individual and does not 
become a disembodied spirit upon his elec- 
tion to office. But a president may act on 
the corporation’s behalf—in a representative 
capacity; or on his own behalf—in an in- 
dividual or personal capacity. This distinc- 
tion, obvious to this court, seems recognized 
in the quotation from MacAndrews. One can 
be “also charged with personal participation” 
only if he could alternatively be charged with 
a different, ¢.g. representative, participation. 


10 Subject perhaps to duress—see MacAndrews, 
149 F. at page 832—acting ‘‘under species of 
corporate coercion, for which they would not 
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This distinction, ‘to this court at least, is 
also clearly recognized in the case given second 
billing by the Government—the Winslow 
case, In overruling motions by corporate 
officials (there was no corporate defendant) 
to dismiss indictments on the ground that 
the Sherman Act did not apply to individuals 
acting solely in their capacities as represen~ 
tatives of the corporation the court said 
(195 F. at 581): 


“It is objected that the respondents are 
joined as officers of various corporations 
around which this litigation gathers, that 
one corporation is the principal, and that 
_the respondents are only officers or direc- 
tors thereof, The indictment, however, ex- 
pressly charges them as actors, and two 
fundamental principles are thoroughly set- 
tled. One is that neither in the civil nor 
the criminal law can an officer protect 
himself behind a corporation where he is 
the actual, present, and efficient actor; and 
the second is that all parties active in 
promoting a misdemeanor, whether agents 
or not, are principals. The rule distinguish- 
ing between directors of a corporation who 
are simply charged as such and directors 
acting an immediate, special part in the 
proceedings in question, was pointed out 
and settled by the Circuit Court of Ap- 
peals for this circuit in National Cash 
Register Company v, Leland, 94 Fed. 502, 
508, 509, .. .” (Emphasis supplied). 


The Swift case is not inconsistent with 
the foregoing. To the objections by the in- 
dividual defendants that they were officers 
of corporations and could not be held liable 
for corporate acts without knowledge, con- 
nivance and direction, the court said (188 F. 
at page 98): 

“* * * The answer to this is found in 
the indictment, which charges, not that 
the corporations, but that the groups of 
individual defendants, did what was alleged 
to be unlawful; and further, that the 
defendants managed and controlled the 
various corporations, and directed the cor- 
porate action. More was not necessary.” 
In the Patterson case, there was no cor- 

porate defendant. The individuals were 
charged with control and direction of Na- 
tional Cash Register Company and with 
conscious participation in the conspiracy. 
201 F. at pages 700, 718, 719, 726; 222 F. at 
pages 611, 612, 613. 


2. The purpose of section 14 of the Clay- 


‘ton Act. 


be held personally responsible’, or perhaps 
mental incapacity (or the present fetish, ‘‘irre- 
sistible impulse’’?). 
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Whether or not section 14 of the Clayton 
Act was passed to remove ambiguities as 
to the status of representative conduct un- 
der the Sherman Act, it is a not unreason- 
able assumption that it was passed for a 
purpose, and did at least enlarge the crimi- 
nal responsibility of corporate officials. Even 
the Government, after some apparent vacil- 
lation, seems so to concede, The question 
is—what are the purpose and effect of the 
legislation—does it merely supplement the 
then existing law, and if so how, and to 
what extent; or does it take over a field 
previously occupied. In answering this ques- 
tion, this court has derived little help from 
the legislative history. See the review, 198 
F. Supp. at pages 584-585; 196 F. Supp. at 
page 157; 47 Va. L. Rev. at pages 946-947, 
footnotes 65 and 66, It would be remark- 
able if, in long-extended remarks, some- 
thing could not be found to support any 
view, 


Even the characterization of section 14 as 
the “personal guilt” section is ambiguous. 
The “guilt” imposed may be relationary, 
rather than “personal.” Perhaps this nomen- 
clature was intended to emphasize the cor- 
porate liability under section 1, and the 
personal liability under section 14% But 
this can be at most a matter of poor short- 
hand; for 15 U. S..€. 2 applies to every 
“person” (which includes corporations) ; and 
this court entertains no doubt that a person 
who as an individual engaged in the con- 
duct condemned by the Sherman Act was 
and is amenable to prosecution under it. 


This court is of the opinion that section 
14 intended to do exactly what it says—to 
provide that corporate violation of the anti- 
trust laws “shall be deemed also to be that 
of the individual directors” etc, who shall 
have authorized, ordered or done any of 
the acts constituting such violation; and 
that in such cases, the liability of the direc- 
tors, etc. is exclusively under section 14. 
However, where the individual defendant is 
an official of a corporation, but acts inde- 
pendently of that capacity, to refer to him 
as a director, etc. is simply descriptio per- 
sonarum, and does not relieve him of lia- 
bility under the Sherman Act. 


11In oral argument the Government contended 
that officers of unincorporated associations 
have been convicted of violation of section 
1 of the Sherman Act. There is no conten- 
tion, however, that any objection was made 
on the ground that section 1 did not apply to 
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This court believes this approach to be 
consistent with ordinary rules of statutory 
construction; and to have an additional 
advantage. 


(a) Where the language of a statute is 
clear, it is conclusive. Osaka Shosen Kaisha 
Line v. United States, 1936, 300 U. S. 98, 101, 
57 S. Ct. 356, 81 L. Ed. 532. The language 
of section 14 is clear and mandatory. It is 
used in the information in question. 


(b) If liability when acting in a represent- 
ative capacity were co-existent in section 1, 
there would have been no need for section 
14. “There is a presumption against a con- 
struction which would render a statute in- 
effective or inefficient . . .” Bird v. United 
States, 1902, 187 U. S. 118, 124, 23 S. Ct. 42, 
47 L. Ed. 100. 


(c) “Specific terms prevail over the gen- 
eral in the same or another statute which 
otherwise might be controlling.” D. Gins- 
hak & Sons v. Popkin, 1932, 285 U. S. 204, 


(d) If sections 1 and 14 each cover rep- 
resentative liability, the Government would 
presumably be at liberty to choose which 
section would be invoked—a potential differ- 
ence in liability of $45,000 per count. If 
section 14 is exclusive as to persons acting 
in a representative capacity, the overtones 
implicit in Berra v. United States, 1956, 351 
U.S. 131 are avoided. 


3. Post-1914 cases. 


The Government coritends that in cases 
subseqtient to the enactment of the Clayton 
Act, courts have consistently refused to dis- 
miss indictments under the Sherman Act 
when individuals have been charged with 
doing acts pursuant to their duties as cor- 
porate officials, citing United States v. At- 
lantic Commission Co., D, C. E. D. N. C. 
1942, 45 F. Supp. 187; United States v, Na- 
tional Malleable and Steel Castings Co., D. C. 
N. D. Ohio 1924, 6 F. 2d 40; United States 
ex rel. McGrath v. Mathues, D. C. E. D. Pa. 
1925, 6 F. 2d 149, 153; Meehan vu. United 
States, 6 Cir, 1926, 11 F. 2d 847. 


Before analyzing these cases, there are 
two important preliminary considerations. 
First, until 1955 the penalties under section 
1 and section 14 were identical. It there- 


them. But the question before this court is 
the coverage of section 14 of the Clayton Act, 
referring to the liability of corporate officers. 
The court has concluded that as to them, Ssec- 
tion 14 is applicable and exclusive. It need 
decide no more. 
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fore was not too important to distinguish 
between the sections; and if, as the Govern- 
ment contends, its burden under section 14 
is lighter, it would perhaps have been in- 
expedient for a defendant to raise the point 
if the charge were under section 1. 


Secondly, even if there had been a uniform 
practice of indicting under section 1 for 
conduct in a representative capacity, the 
absence of challenge would not estop a de- 
fendant from raising this point in a later 
case. See Boyd v. Alabama, 1876, 94 U. S. 
645, 648. 


To this court, the Atlantic Commission 
case is a direct recognition that while if an 
“officer or agent is personally charged with 
participation in the conspiracy there is no 
necessity for the application of section 14 
of the Clayton Act,” the converse is equally 


true. The language of the court is as follows ° 


(45 F. Supp. at 194): 


“k * %* Tt seems clear from the exami- 
nation of the indictment and of Section 
14 of the Clayton Act that the indictment 
charges, in each count, a violation of the 
Sherman Act and does not charge a vio- 
lation of Section 14 of the Clayton Act, 


“Section 14 of the Clayton Act, 15 
U.S. C. A. §24, sought to reach the in- 
dividuals who were responsible for com- 
binations entered into by corporations in 
restraint of interstate commerce. It pro- 
vides that: “Whenever a corporation shall 
violate any of the penal provisions of the 
antitrust laws, such violation shall be 
deemed to be also that of the individual 
directors, officers, or agents of such cor- 
poration who shall have authorized, or- 
dered, or done any of the acts constituting 
in whole or in part such violation, * * *. 
If the officer or agent is personally charged 
with participation in the conspiracy there is 
no necessity for the application of Section 14 
of the Clayton Act. It is now well settled 
that officers and agents may be indicted 
with their corporation under the Sherman 
Act. United States v. MacAndrews & 
Forbes Co., C. C., 149 F. 823; United States 
v. American Naval Stores Co., C. C., 172 


F. 455: United States v. General Motors 


Corporation, D. C., 26 F. Supp. 353, cer- 
tiorari denied October 13, 1941, 314 U. S. 
618, 62 S. Ct. 105, 86 L. Ed. [497]. In- 
asmuch as officers and agents may be 
indicted with their corporation under the 
Sherman Act in a single count and since 
they are here so indicted, there is no ne- 
cessity for an application of Section 14 of 
the Clayton Act. The corporate defend- 
ants and the individuals named in the 
indictment are charged with a conspiracy 
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among themselves to restrain trade and 
commerce and to monopolize trade and 
commerce in potatoes. The charge in its 
entirety is under the Sherman Act.” (Em- 
phasis supplied). 


Of real significance is the reliance of the 
court in the Atlantic Commission case upon 
General Motors. In that case both individ- 
uals and corporations were charged with 
conspiracy in restraint of trade. The in- 
dividuals claimed that the indictment was 
duplicitous in charging violations of both 
the Sherman Act and section 14 of the 
Clayton Act. The court disposed of the 
demurrer in the following language (26 F. 
Supp. at page 355): 


“The indictment charges certain indi- 
vidual defendants with conspiring with 
the other defendants, including corpora- 
tions in which they are officers. The fact 
that they are described as officers of the 
corporations does not mean that their con- 
duct as such officers is complained of, but 
rather that they are charged as individuals, 
together with the corporations, with vio- 
lations of the Sherman Anti-Trust Act. 
This does not render the indictment du- 
plicitous.”” (Emphasis supplied). 


In National Malleable the court referred 
to the charge against the corporate and 
individual defendants as ‘a combination or 
conspiracy in restraint of interstate trade, 
in violation of section 1, Act of July 2, 1890, 
commonly known as the Sherman Anti- 
Trust Act . . .” (6 F. 2d at pages 40-41). 
The court then states that the charge 
against the individual defendants is “sufh- 
ciently averred, within the authorities and 
within the terms of section 14, Act of Octo- 
ber 15, 1914, known as the Clayton Act.... 
If the allegations of the indictment are 
proved, each and all of the defendants are 
guilty of a violation of section 1 of the 
Sherman Act.” (6 F. 2d at page 41). 


In Mathues, a case growing out of the 
same indictment, the court seems to con- 
sider the indictment as charging a crime un- 
der section 14, (6 F. 2d at page 153). 


When the same indictment was consid- 
ered on appeal, the court held it “sufficient, 
either under the general principles involved 
or under section 14 of the Clayton Act.” 
(11 F. 2d at page 850). This seems to repel 
the attack or lack of sufficiency on any 
ground, by holding the indictment sufficient 
on one or the other of two possible grounds; 
that is, sufficient on some ground. It is 
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unlikely that an appellate court was equating 
“both ... and” with “either ... or.” 


To this court the most significant lan- 
guage, prior to the 1961 decisions, is that 
found in Hartford-Empire Co. v. United 
States, 1945 [1944-1945 Trape Cases { 57,319], 
323 U. S. 386. The court, in reviewing in- 
junctions issued against individual defend- 
ants, who were corporate officers, drew a 
sharp distinction between acts performed by 
individuals, acting on their own account, 
and when acting in the name of, or on be- 
half of, a corporate defendant. The court 
said (323 U. S. at pages 433-434): 


“A word should be said concerning the 
inclusion in many paragraphs of the de- 
cree, and in many of the injunctions im- 
posed, of various individual defendants 
who in the past have acted as, and who 
at present are, officers or directors of the 
corporate defendants. They offended against 
the antitrust laws by acting on behalf of, or 
in the name of, a corporate defendant. 
There are no findings, and we assume there 
is no evidence, that any of them have 
applied for, owned, dealt in, and licensed 
patents appertaining to the glassware art. 
Nor is there evidence or finding that, as 
individuals acting for their own account, any 
of them, as a principal, has entered into any 
of the arrangements found unlawful by the 
court.” (Emphasis supplied.) 


The court held that there was no neces- 
sity to include in the injunctions the individ- 
ual defendants who had acted solely in a 
corporate capacity. The court said (323 
U. S. at pages 434-435): 


“That these individuals may have ren- 
dered themselves liable to prosecution by 
virtue of the provisions of §14 of the 
Clayton Act is beside the point, since 
relief in equity is remedial, not penal.” 


This court accordingly concludes that the 
post-1914 decisions are not inconsistent with 
its conclusion that section 14 of the Clay- 
ton Act is exclusive as to charges against 
individuals in their representative capacities. 

4. Prejudice. 

The Government in substance contends 
that defendants can sustain no prejudice 
from failure to be charged under section 
14, “until they have requested and been re- 


fused an instruction under section 14 which 
is more favorable to them than the section 
1 instruction proposed by the Government;” 
and that if defendants have heen improperly 
charged under section 1, this is a mere mis- 
citation, covered by F, R. Cr. P. 7(c). As 
to the latter, the reference in the informa- 
tion to section 1 of the Sherman Act is not 
a typographical error or the result of mere 
inadvertence; it is a deliberate citation, after 
full discussion, and is in the nature of a 
calculated risk. This court agrees with the 
decision in the Woodson case that under 
the Government’s contention, Count II of the 
Information would be duplicitous as to the 
individual defendants. 198 F. Supp. at page 
586 [1961 TrapvE Cases { 70,112]. 


On the more general ground of lack of 
prejudice until it is time to charge the jury, 
this court is of the opinion that a defendant 
is entitled at all times after the return of an 
indictment or the filing of an information 
to know the exact charge he must face. In 
this particular case a defendant, although 
completely innocent, might because of ill 
health, the expense of litigation, or the 
notoriety incident to a trial, be desirous of 
tendering a plea of nolo contendere if the 
maximum possible fine was $5,000; not if 
it was $50,000. 


Moreover, one of the defendants was an 
officer in a now dissolved corporation, which 
corporation is not a defendant in the infor- 
mation. Interesting questions of proof as 
to the violation by that corporation of the 
penal laws, a condition precedent to his 
conviction under section 14 but not under sec- 
tion 1, may arise.” This defendant’s prepa- 
ration for trial might well differ materially, 
dependent upon the crime with which he is 
charged. 


Count II of the information expressly and 
advertently charges the individual defend- 
ants with a violation of section 1 of the 
Sherman Act. The court is of the opinion 
that under the allegations of the informa- 
tion, the individual defendants are not sub- 
ject to prosecution under that section. Their 
motion to dismiss Count II as to them is 
granted. An appropriate order will be 
signed upon presentation, 


2In a proceeding against such defendant 
under section 14, must the Government prove 
the violation by his corporation beyond a rea- 
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sonable doubt, or only by a preponderance of 
the evidence? 
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{| 70,182] United States v. Paramount Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York, Equity 
No. 87-273. Filed December 26, 1961. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Department of Justice Enforcement—Consent Judgment—Permission to Acquire 
Theatres.—A motion picture exhibitor was refused permission to acquire two drive-in 
theatres where it failed to show, as required by a prior consent judgment, that the 
proposed acquisitions would not unduly restrain competition. The acquisitions would 
increase its seating capacity, give it greater dominance in first-run capacity, eliminate 
a potential independent competitor, discourage first-run competition, or restore a favored 
competitive position in the competitive areas involved. However, the firm was allowed 
to petition the court to permit the acquisition of the drive- ins with the express limitation 


that they be operated on a subsequent run basis. 
See Department of Justice Enforcement and Procedure, Vol. 2, 8816.02. 


For the plaintiff: Maurice Silverman, Antitrust Division, Department of Justice, 


Washington, D. C. 
For the defendants: 


[Acquisition] 


PALMIERI, Judge [In full text]: American 
Broadcasting-Paramount Theatres, Inc. has 
filed two petitions pursuant to the Para- 
mount Consent Judgment with a view to 
securing the authorization of this Court 
for its acquisition of two drive-in theatres, 
one in Fayetteville, North Carolina, and 
one in Poughkeepsie, New York. Under 
Section III A 6(b) of the Consent Judg- 
ment it is incumbent upon the petitioner to 
show to the satisfaction of the Court that 
the proposed acquisitions will not unduly 
restrain competition. It is generally under- 
stood that the decree is remedial in its 
purposes and that it is intended to foster 
and preserve competition in the exhibition 
of motion pictures, primarily in the area 
of first-run exhibition. 


[Conditions in 1949] 


When the Consent Decree was entered 
in 1949 [1948-1949 Trane CASeEs ] 62,377], 
the petitioner’s predecessor, the old Para- 
mount Corporation, operated three theatres 
in Poughkeepsie, all on a first-run basis. 
These were the only first-run theatres in 
Poughkeepsie. It had no drive-in theatre. 
The Decree required it to divest one; and 
permitted it to retain its remaining two 
first-run theatres. 
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White & Case, by Haliburton Fales II, New York, N. Y. 


In Fayetteville, North Carolina, in 1949, 
the petitioner’s predecessor corporation in 
interest (Paramount Corporation) operated 
three theatres, two of them on a first-run 
basis. They were the only two operating 
first-run theatres in Fayetteville. The De- 
cree permitted Paramount Corporation to 
retain any two of its three theatres, only 
one of them, however, as a first-run theatre. 
It had no interest in any drive-in theatre. 

The Government is opposed to both pe- 
titions. 

I find on the record before me that the 
petitioner has failed to sustain its burden 
of proving that the proposed acquisitions 
will not unduly restrain competition. 


[Poughkeepsie Acquisition] 

With respect to the proposed Poughkeep- 
sie acquisition, I find the following factors 
advanced by the Government to be per- 
suasive and valid, and, considered as a 
whole, not overcome by petitioner’s proof: 
first, the proposed acquisition will con- 
stitute a significant rise in petitioner’s seat- 
ing capacity in the competitive area, thereby 
tending to afford petitioner a more domi- 
nant position; second, the acquisition will 
tend to provide petitioner with a position 
of even greater dominance from the stand- 
point of first-run capacity; third, peti- 
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tioner’s acquisition of the 9G Drive-In Theatre 
near Poughkeepsie, already constructed un- 
der independent auspices, will probably 
eliminate a potential independent competi- 
tor; and lastly, the petition is presented 
against a factual background which indi- 
cates that the exhibition of first-run pictures 
in this area has not been characterized by 
vigorous competition. 


[Fayetteville Acquisition] 


I now turn to the praposed acquisition of 
the Boulder Drive-In Theatre in Fayette- 
ville, North Carolina. The following per- 
suasive objections of the Government have 
not been sufficiently overcome: first, there 
will be a significant rise in petitioner’s 
seating capacity in the competitive area 
as a result of the acquisition, thus tending 
to confer upon petitioner a more dominant 
position; second, the acquisition would re- 
sult in a very large potential increase in 
petitioner’s first-run capacity; third, this 


likelihood of first-run dominance might well 
result in the effective discouragement of 
first-run competition by competing drive- 
ins; fourth, the acquisition would elimi- 
nate a potential first-run competitor; and 
lastly, the acquisition would restore peti- 
tioner to a favored competitive position 
comparable to that it enjoyed when it was 
subjected to divestiture. 


The petitions are therefore denied. 
so ordered. 


It is 


[Subsequent Run Operation] 


However, the petitioner may, if it is so 
advised, submit orders on notice to the 
Government, permitting acquisition of the 
drive-ins in question with express limita- 
tions that they be restricted to operation 
on a subsequent run basis. The Govern- 
ment will be expected to express its views 
if such orders are submitted, and the Court 
reserves the right to hold a further hearing. 


[f 70,183] I. C. E. Corp. and Intercontinental Enterprises, Ex-Und Import GMBH 
v. Armco Steel Corp. and The International Nickel Co. 


In the United States District Court for the Southern District of New York. No. 


61 Civ. 1376. Filed December 22, 1961. 


Sherman Act 


Patents—Declaratory Judgment of Patent Invalidity—Allegation of Antitrust Violation. 
—In an action seeking a declaratory judgment that defendants’ patent is invalid and 
not infringed, the plaintiff may not allege violations of the antitrust laws as part of 
its affirmative case, although violations of the antitrust laws may be used as equitable 


defenses in an action brought by a patentee charging infringement. 


See Patents, Vol. 2, { 5175. 
For the plaintiffs: 


Maurice B. Stiefel, New York, N. Y., with Samuel L. Davidson, 


Herbert J. Jacobi and Robert B. Jacobi, Washington, D. C., of counsel. 


For the defendants: 


Breed, Abbott & Morgan, with Byerly, Townsend, Watson 


& Churchill, New York, N. Y., of counsel, for Armco Steel Corp.; Cooper, Dunham, 
Dearborn & Henninger, and Sullivan & Cromwell, New York, N. Y., for International 


Nickel Co. 
[Declaratory Judgment] 

Metzner, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks] : 
Defendants move to dismiss the complaint 
pursuant to Fed. R. Civ. P. 12(b)(1) and 
12(b) (6). The complaint seeks a declaratory 
judgment that defendants’ patent is in- 
valid and not infringed. 

The plaintiffs are Intercontinental Enter- 
prises, a German corporation having its 
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principal office in Germany, and I. C. E. 
Corporation, a New York corporation hav- 
ing its principal place of business in New 
York. I. C. E. is a subsidiary of plain- 
tiff Intercontinental. Defendant Armco Steel 
Corp. is an Ohio corporation and defendant 
International Nickel Co. is a Delaware 
corporation. 

Defendant International Nickel owns a 
process patent for producing welded tubing, 
and it is alleged that defendant Armco 
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asserts rights under that patent by reason 
of an exclusive license agreement. 

Plaintiff Intercontinental manufactures 
equipment known as a welding machine and 
has sold the machine to the Lone Star 
Steel Co. of Texas in the belief that it 
would be used to form tubes having more 
than 65% iron content. Plaintiff intends 
to continue selling the machine to other 
customers in the United States. 


In October 1960 Intercontinental and 
Lone Star reached a basic oral agreement 
for the purchase of plaintiff’s machine. 
Thereafter, Lone Star notified Interconti- 
nental that defendant Armco had communi- 
cated with Lone Star, accusing the machine 
of patent infringement. Lone Star then 
attempted to rescind its agreements with 
Intercontinental. As a result Interconti- 
nental furnished Lone Star with a “patent 
infringement hold harmless clause.” The 
revised agreement of sale is embodied in 
a letter sent by Lone Star to Interconti- 
nental and accepted by the latter. The 
details of the letter are set forth in the 
complaint. 

Defendant Armco also notified Interconti- 
nental of the possibility of patent infringe- 
tment by Intercontinental’s machine. The 
complaint details the basis of plaintiff's 
position regarding validity and infringement, 
all of which has been communicated to 


Armco. Despite knowledge by Armco of 
plaintiff's position, it continues to threaten 
plaintiff and plaintiff’s customers with the 
possibility of litigation. As a result plain- 
tiff has brought this action. 

*x* x * 


[Antitrust Violation] 


Defendants also move to strike para- 
graphs 13 and 17 of the complaint. Para- 
graph 13 alleges that International Nickel 
obtained the issuance of the patent upon 
fraudulent misrepresentations to the Patent 
Office. Paragraph 17 alleges that defend- 
ants have violated the antitrust laws in 
relation to the patent in suit. 

¥ KER 


Similarly, violations of the antitrust laws 
may be used as equitable defenses in an 
action brought by a patentee charging in- 
fringement. However, they may not be 
used as part of an affirmative case in an 
action seeking declaratory judgment of in- 
validity and infringement. EF. W. Bliss 
Co. v. Cold Metal Process Co., 102 F. 2d 
105 (6th Cir. 1939); Dimet Proprietary, Ltd. 
v. Industrial Metal Protectives, Inc., 109 
F. Supp. 472 D. Del. 1952). 


The motion to dismiss is denied. The 
motion to strike paragraphs 13 and 17 is 
granted. So ordered. 


[| 70,184] Craig Siegfried, as a sole proprietor and as a partner in The Blue Valley 
Co., a partnership composed of Craig Siegfried, Cedric Siegfried, Charles M. Siegfried and 
Frank E. Fowler v. The Kansas City Star Co., and Emil A. Sees. 


In the United States Court of Appeals for the Eighth Circuit. 


January 9, 1962. 


No. 16,802. Dated 


Appeal from the United States District Court for the Western District of Missouri. 


Rince, Chief Judge. 


Clayton Act 


Private Enforcement—Damages—Reasonable Certainty of Amount—lInstructions.— 
A jury instruction that damages must be proved with reasonable certainty and could not 
be based solely on speculation or guesswork was proper where the instructions as a whole 
reflected the liberality which exists in the determination of damages. The damage instruc- 
tions as a whole indicated that the amount of damages need not be proved to a certainty 
but could be allowed on the basis of proof of facts from which the amount of loss of profit 
could reasonably be inferred. 


See Private Enforcement and Procedure, Vol. 2, § 9300.76, 9302.36, 9302.75. 


Private Enforcement—Damages—Nominal Damages—Jury Verdict.—A jury’s special 
verdict that the plaintiffs damages were “speculative” and the court’s judgment for $1.00 
trebled, on each count did not amount to a denial of jury trial on the damage issue. The 
jury’s verdict reflected its decision that the plaintiff was entitled to only nominal dam- 
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ages and the court, in entering judgment for $1.00, was merely entering judgment on the 
special verdict. The court was not fixing the amount of the damages. 


See Private Enforcement and Procedure, Vol. 2, § 9300.68. 


Private Enforcement—Damages—Evidence of Fact and Cause of Damage—Loss of 
Profits.—A jury was entitled to consider evidence that any loss in plaintiff’s advertising 
revenue might be due to causes other than defendant’s monopoly. This consisted of evi- 
dence that some people did not like the plaintiff's newspaper, that the field was saturated, 
that some advertisers were absorbed by national chains which had their own advertising 
policies, and that one of plaintiff’s employees started a rival advertising circular. 


See Private Enforcement and Procedure, Vol. 2, J 9300. 


Private Enforcement—Trial Procedures—Submission of a Case on Special Verdicts 
After General Verdict Submission.—A plaintiff was not prejudiced by the submission of 
a case to the jury on special verdicts after it had been originally submitted on general 
verdicts and the jury had started to deliberate. The jury had not agreed upon the general 
verdicts when the special verdicts were substituted, and the plaintiff had ample time to 
examine and object to the special verdict forms. 


See Private Enforcement and Procedure, Vol. 2, { 9190. 


For the appellant: Carrol C. Kennett, with Ray D. Jones, Jr., on the brief, both of 


Kansas City, Mo. 
For the appellees: 


Carl E. Enggas, with Colvin A. Peterson, Jr., of Watson, Ess, 


Marshall & Enggas, on the brief, both of Kansas City, Mo. 


Affirming 1961 Trade Cases-{[ 69,969. 


Before VocEL, VAN OosTERHOUT and BLACKMUN, Circuit Judges. 


[Nominal Damage Award] 


Van OosterHout, Circuit Judge [Jn full 
text]: Plaintiff Siegfried appeals from final 
judgment awarding him only nominal dam- 
ages upon each of the four counts of his 
complaint wherein he sought to recover for 
loss of profits alleged to have been caused 
by defendants’ violation of anti-trust laws. 
Defendants are The Kansas City Star Com- 
pany which publishes the Kansas City Star 
each evening and on Sunday and the Kansas 
City Times each morning except Sunday, 
and owns and operates radio station WDAF 
and television station WDAF-TYV, in Kan- 
sas City, Missouri, and Emil A. Sees, direc- 
tor of advertising and treasurer of The 
Kansas City Star Company. 


The period for which damages are asked 
runs from January 7, 1950, to December 12, 
1957. Plaintiff during all of such period 
owned and operated a publishing business 
which published and distributed the Pictorial 
Shopper, primarily a throw-away advertising 
circular, and The Independence Daily News, 
a daily newspaper published Monday through 
Friday and on Sunday. From January ie 
1953, to December 12, 1957, plaintiff was 
the sole owner of radio station KIMO, 
located in Independence, Missouri. From 
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1947 to 1953 he owned said station jointly 
with three associates. 

Count I relates to plaintiff’s claim for 
loss of profits in his operation of The Inde- 
pendence Daily News. Count II relates to 
loss of profits in the Pictorial Shopper oper- 
ation. Count III involves loss in the opera- 
tion of radio station KIMO by the plaintiff 
and his associates prior to 1953. Plaintiff’s 
associates have not appealed from the judg- 
ment. Count IV relates to plaintiff's opera- 
tion of KIMO as sole owner for the period 
subsequent to 1953. 


[Allegations] 


Plaintiff’s cause of action is based upon 
Section 4 of the Clayton Act. 15 U.S.C. A. 
§ 15. Plaintiff asserts that he suffered dam- 
ages principally through the loss of profits 
in his business enterprises above described 
by reason of monopolization by The Kansas 
City Star Company of interstate trade and 
commerce in the dissemination of news and 
advertising in metropolitan Kansas City which 
includes Independence, Missouri, the seat of 
the plaintiff’s operation and by the attempt 
of both defendants to so monopolize. 

It is established that both the defendants 
were by indictment charged with violation 
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of Section 2 of the Sherman Act, 15 U. S. 
C. A. §2, for monopolizing and attempting 
to monopolize the dissemination of news 
and advertising in the Kansas City area for 
the period from January 7, 1950, to January 
6, 1953. The corporate defendant was found 
guilty of monopolizing and both defendants 
were found guilty of attempting to monop- 
olize. The facts relating to that criminal 
case including those showing the scope of 
the monopoly activity are fully set out in 
our opinion affirming the conviction. Kan- 
sas City Star Co. v. United States, 8 Cir. 
[1957 Trape Cases { 68,601], 240 F. 2d 643. 


While the period involved in this case 
extends considerably beyond the period cov- 
ered by the indictment, and while defend- 
ants claim that certain of their practices 
now claimed to be monopolistic were not 
included in the criminal case, it is clear as 
shown by defendants’ briefs and the trial 
court’s reported opinion [1961 Trapge CasEs 
{ 69,969], 193 F. Supp. 427, 428-9, that the 
main thrust of the defense in the present 
case is that the plaintiff has not established 
that he suffered any substantial damage by 
reason of the monopoly or attempt to mo- 
nopolize. In any event, if the judgment 
appealed from which limits damages to 
nominal damages is affirmed upon the basis 
that plaintiff is entitled to no more than 
nominal damages, further exploration of the 
scope of the monopolization is unnecessary. 


[Directed Verdict] 


This case was tried to a jury., At the 
close of the plaintiff's evidence and again 
at the close of all of the evidence, defend- 
ants moved for a directed verdict upon each 
count of the complaint, urging among other 
things that the evidence does not afford 
any reasonable basis for estimating the dam- 
age claimed and that there is not sufficient 
competent evidence to establish either the 
fact or amount of damage. Judge Ridge 
overruled these motions, stating in part: 


“TW ]hat happens—what the jury does 
will be something for me to consider later 
on. I agree with you there is contradic- 
tion throughout the case on every issue 
in the case, and I am very skeptical as 
to whether or not they have proved any 
substantial damage with reference to any 
one of the counts in the case.” 


“TI]f the jury brings in much over one 
dollar in respect to any one of the counts, 
I will review their verdict on after trial 
motions and determine then whether or 
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not they have made a submissible case 
with reference to the question of damages.” 


Defendants contend upon this appeal that 
they are entitled to a directed verdict deter- 
mining that plaintiff has failed to prove 
substantial damage. As the trial court indi- 
cated, defendants’ right to such directed 
verdict presents a close question. However, 
like the trial court, we find no inconsistencies 
between the special verdicts and the judg- 
ment entered; hence we forego considera- 
tion of the directed verdict issue. 


[Jury Deliberation] 


The court gave the jury very complete, 
fair and carefully prepared instructions upon 
all of the issues presented by this case and 
on the afternoon of December 7, 1960, sub- 
mitted the case to the jury on general forms 
of verdict. After the jury had deliberated 
some two hours, they were sent home for 
the night. The following morning the court 
called counsel into chambers and furnished 
them with copies of forms of special ver- 
dicts he proposed to submit to the jury in 
place of the general verdicts. The court 
afforded counsel adequate opportunity to 
examine and except to the special verdict 
forms. Plaintiff excepted to the special 
verdicts upon the ground that such sub- 
mission was not timely and that the court 
failed to include a special verdict on his 
claim as to increased cost of circulation 
caused by defendants’ failure to permit its 
contract carriers to deliver plaintiff's papers. 


Thereupon the court called the jury back 
to the courtroom ascertained that the jury 
had not reached a unanimous decision upon 
any of the issues they were considering, and 
the court thereupon withdrew from the jury’s 
consideration the general verdict forms and 
submitted special verdicts for the jury to 
answer. Such special verdicts, together with 
the jury’s ultimate answers thereto, appear 
in full in the trial court’s opinion, pages 
439, 40, 193 F. Supp. 


At 3:50 p. m., on the same day, the jury 
sent a note to the court reading: 


“We are itt agreement as to all ques- 
tions except those questions pertaining 
to the amount of damages. Are there any 
instructions which you may properly give 
us to enable us to arrive at a basis to 
be used in determining the amount of 
damages?” 


The jury was brought back to the court- 
room. The court repeated its instructions 
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upon damages previously given, then gave 
the additional instructions appearing at pages 
437-8 of 193 F. Supp., concluding as follows: 


“Now in view of the form of verdict 
I have given to you,-if you find the plain- 
tiffs were injured in any one of their 
business operations by reason of the mo- 
nopoly, but you cannot ascertain the 
amount of it, you may either put down 
the sum of one dollar or you may write 
in the word ‘speculative.’ ” 


[Verdict] 


Thereafter, at 4:30 p. m., the jury returned 
into court and reported it had reached a 
verdict. The verdict was read, accepted 
and filed. The jury answered the questions 
propounded by each of the special verdicts, 
answering the question pertaining to the 
amount of damages with the word “specula- 
tive’. The findings of the jury upon the 
special verdicts are well summarized by 
Judge Ridge as follows: 


“Shred of all superfluity, by the jury 
verdict returned herein, a die has been 
cast which molds the following ultimate 
facts once at issue as having been finally 
adjudicated: (1) During the period from 
January 7, 1950, through December 12, 
1957, the defendant The Kansas City Star 
Company possessed monopoly power which 
it used to control and dominate interstate 
trade and commerce in the dissemination 
of news and advertising; (2) and, with 
Emil A. Sees, it attempted to monopolize 
the dissemination of news and advertising 
in the metropolitan area of Kansas City, 
Missouri, as a consequence of such power; 
(3) such monopoly, and attempt to mo- 
nopolize, were a proximate cause of in- 
jury to the plaintiffs in their operation of 
The Pictorial Shopper; The Independence 
Daily News; and Radio Station KIMO; 
(4) however, such monopoly power and 
attempt to monopolize did not substan- 
tially reduce and retard the circulation of 
either The Independence Daily News, or 
The Pictorial Shopper; (5) but did sub- 
stantially reduce and retard the advertis- 
ing revenue of both of those publications, 
as well as that of Radio Station KIMO; 
(6) however, the amount thereof, meas- 
ured in dollars and cents, was ‘speculative.’ 
(‘Substantially’ as above used is synony- 
mous with ‘materially.’)” 193 F. Supp., 
430. 


After receiving the special verdicts, the 
court invited counsel to file motions as to 
what form of judgment, if any, should be 
entered on the special verdicts. Plaintiff 
responded by urging the court to grant a 
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new trial upon all issues, contending that 
the jury’s findings on the issue of the 
amount of damages constituted no finding 
at all, and that the court if it entered a 
judgment would be depriving plaintiff of 
his constitutional right to have his damages 
determined by a jury. In the alternative, 
plaintiff moved to have a new trial on the 
issue of damages and upon all issues not 
specifically submitted to the jury by the 
special verdict forms. 


Defendants’ position is that the special 
verdicts reflect that the jury found that the 
plaintiff had not met his burden of proof 
to establish substantial damages; that the 
verdicts determined that the plaintiff was 
not entitled to recover anything more than 
nominal damages and that judgment should 
be entered for nominal damages in accord- 
ance with the special verdicts. The court 
entered judgment in favor of the plaintiff 
for $1.00 upon each of the four counts, which 
damages were trebled pursuant to 15 U. S. 
C. A. § 15, making a total judgment in favor 
of the plaintiffs in the amount of -$12.00. - 
Plaintiff took this timely appeal from such 
judgment. 


Judge Ridge, in a well-considered memo- 
randum opinion, 193 F. Supp. 427, sets out 
his views of the law, the issues, and makes 
an excellent summary of plaintiff’s evidence 
upon the issue of damages. We have care- 
fully read the record in this case and con- 
sider the trial court’s summary of the evidence 
to be fair and complete. The parties are 
entirely familiar with the evidence. No 
point would be served by our discussing 
the rather extensive evidence in detail. We 
adopt the trial court’s summary of the evi- 
dence as our own. 


Plaintiff thus summarizes the points he 
relies upon for a reversal: 


“J. Plaintiff was denied his clear Con- 
stitutional right to trial by jury on every 
issue of the case, when the Court received 
a verdict and discharged the jury when 
the jury had failed to assess and name 
the amounts of plaintiff’s damages in the 
verdict. 


II. Plaintiff was denied his clear Con- 
stitutional right to trial by jury on every 
issue of the case when the Court, after 
receiving a verdict wherein the amounts 
of plaintiff's damages had not been as- 
sessed and named, discharged the jury 
and thereafter made findings of fact on 
the issue of amounts of damages and 
assessed and named the amounts of dam- 
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III. a. Even if the Court had authority 
to sit as a jury, to make findings of fact 
and name the damages, he was in error 
in holding the record as made by plain- 
tiffs did not afford a basis for ascertaining 
the amount of damages sustained by the 
plaintiff, 

b. The Court was farther in error in 
instructing the jury that they must find 
the amounts of plaintiff's damages to a 
reasonable certainty. 


IV. The credibility of the witnesses and 
the weight and value to be given their 
testimony was a matter for the jury. 


V. Plaintiff was prejudiced by the ac- 
tion of the Court in submitting special in- 
terrogatories to the jury, with no advance 
notice to plaintiff's Counsel, and after the 
case had been argued and had gone to 
the jury under a broad and comprehen- 
sive charge.” 


We shall discuss such points in the order 
stated. 


Ieandtatte 
[Jury Trial on Damages] 


Points I and II raise the issue that plain- 
tiff was deprived of his Constitutional right 
to a jury trial upon material issues raised 
by his complaint, and especially with re- 
spect to his right to have the jury deter- 
mine the amount of his damage. In Point 
I plaintiff urges that since the blanks in the 
special verdict fixing the amount of damage 
were filled in with the word “speculative”, 
this amounted to no verdict at all and that 
the court should have refused to accept such 
verdict, and should have sent the jury back 
to determine the amount of plaintiff’s dam- 
ages in dollars and cents. Point II is based 
upon the premise of Point I, that the jury 
in effect returned no verdict as to damages 
and that consequently the court usurped the 
function of the jury in fixing the damages 
in the sum of $1.00 upon each count. 


We accept the plaintiff’s view that under 
the Seventh Amendment and Rule 38(a) of 
the Federal Rules of Civil Procedure, he is 
entitled to a jury trial upon all material fact 
issues presented by his complaint. We 
reject plaintiff’s contention that he has not 
in fact had a fair jury trial upon the issue 
of the amount of damages. 


The court gave the jury complete, fair 
and remarkably clear instructions upon all 
the issues presented by this litigation, in- 
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cluding some eight pages treating the dam- 
age issue, such instructions including the 
following: 


“Tf the fact of damage is shown to exist 
by a preponderance of the evidence and 
the amount of damage is left in conjec- 
ture, speculation or surmise, then plain- 
tiffs can only recover nominal damages, 
i. e. $1.00, or some other modest sum.” 


When the jury came to the court for further 
aid to enable them to determine damages, 
the court re-read its damage instructions 
and, gave the jury additional instructions 
hereinabove referred to and set out in part. 
There is also included in the court’s addi- 
tional instructions the following: 


“Tf you write in the word ‘speculative’ 
all of you agree among yourselves whether 
that is the state in which you are left by 
reason of.the proof in the case. 

“Tf you do that, then there are ques- 
tions of law which that will indicate to the 
Court to pursue under the law. That 
would be an aid to the Court in this case. 
If you are left in that state of mind and 
you can’t ascertain the amount of dam- 
ages and you think that it is speculative, 
either write the sum of one dollar or put 
the word ‘speculative’ so that the Court 
will have an indication of what your col- 
lective mind is with reference to that par- 
ticular subject.” 


It seems clear to us from the court’s in- 
structions as a whole, including the supple- 
mental instructions, that the court in effect 
instructed the jury that if they found that 
the plaintiff had not met the burden of 
proving any ascertainable actual damages, 
they should allow the plaintiff only nominal 
damages and that such verdict could be ex- 
pressed by filling in the blanks provided for 
the amount of the verdict with the words 
“$1.00” or “speculative”, and that the jury 
so understood the court’s instructions, and 
that the jury by filling in the amount blanks 
with the word “speculative” expressed their 
collective view that plaintiff was entitled to 
no substantial damages but only to nominal 
damages. 


It appears from plaintiff’s exception to the 
additional instructions on damages that he 
also understood the instructions. Such ex- 
ception reads: 


“The plaintiffs wish to object and ex- 
cept to the additional oral instructions 
given by the Court to the jury, in that it 
invades the province of the jury, having 
the effect of directing the jury in the amount 
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of damages to return-on each count of the 
plaintiffs’ petition, that amount being 
one dollar.” 


We conclude that the jury’s special ver- 
dicts reflect their decision that the plaintiff 
was entitled to only nominal damages. Thus 
the court in entering judgment for $1.00, 
trebled, on each count was only entering 
judgment on the special verdicts of the jury. 
Plaintiff's claim that the court usurped the 
function of the jury and fixed the amount 
of damages independently of the verdicts is 
without merit. Plaintiff has not been denied 
a jury trial on the damage issue. 


ITI. 
[Amount of Damages] 


Plaintiff contends that even if the court 
had authority to fix the amount of damages, 
there is no evidentiary basis for a finding 
that plaintiff failed to produce proof whereby 
the jury could have made a reasonable esti- 
mate of the amount of damages. The answer 
is that the jury, not the court, made the 
finding that plaintiff had not established his 
right to recover substantial damages. It is 
true that the court was of the view that the 
plaintiff had not offered evidence from which 
the amount of damages could be reasonably 
estimated, but the court submitted the issue 
of damages to the jury and received their 
answer that such damages were speculative. 
Since the jury determined upon the basis of 
all the evidence that plaintiff was not en- 
titled to substantial damages, we see no need 
for passing upon defendants’ motion for a 
directed verdict on the substantial damage 
issue. In any event, the evidence on dam- 
ages, so well summarized in the trial court’s 
opinion, affords a reasonable basis for the 
jury as a fact-finder to reach a permissible 
conclusion that the plaintiff is entitled to no 
substantial damages. 

Plaintiff further asserts that the court 
erred in instructing that the jury must find 
plaintiffs damages to a reasonable certainty. 
In making this point, plaintiff has not com- 
plied with our Rule 11(b) Third, which re- 
quires setting out the portion of the instruction 
objected to and the exception made thereto. 
The record discloses that plaintiff objected 
to the portion of the damage instruction 
placing the burden on him “to go forward 
and ascertain those damages with exactness” 
and also excepted as follows: 


“And we submit that the Court erred 
when he submitted that where the fact of 
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damage is established the jury cannot 
speculate as to the measure of damages, 
as we believe the proper rule of law is 
that you cannot speculate as to the fact 
of damage, but where the fact of damage 
has been established you can speculate the 
amount if there is either raw evidence or 
a sufficient basis of measurement.” 


It is apparent that the objection now raised 
is somewhat different from that raised in 
the trial court, and hence the criticism of 
the instructions now made is not properly 
before us for consideration. 


It is quite true that where the fact of dam- 
age has been established, some liberality ex- 
ists in the determination of the amount of 
damages. This is recognized repeatedly by 
the trial court in its extensive instructions 
and in its opinion. See pages 429, 430-36 of 
193 F. Supp. The trial court, at page 
436, states: 


“TT ]here is not one iota of testimony 
from Mr. Siegfried, any expert witness, 
or any other source, as to the probable 
amount of advertising Siegfried might, or 
could, reasonably have lost or received 
from such advertisers but for the monopoly 
or attempt to monopolize adjudicated. 
The jury in this case was not given any 
measuring rod concerning that matter, 
but was invited by plaintiffs to merely 
guess and fix the quantum of damages 
from that source. 


“It has long been recognized that though 
the amount of anticipated profits, dependent 
as they are upon numerous and uncertain 
contingencies, is not susceptible of proof 
with certainty, but that fact, standing alone, 
does not prevent recovery thereof, if there is 
evidence from which a jury may reason- 
ably estimate, though not exactly, the 
amount thereof.” 


There must be some evidentiary basis to 
support an inference as to loss of net profits. 
A damage verdict may not be based upon 
speculation and guesswork alone. Bigelow 
v. RKO! Radio Pictures, Inc. [1946-1947 TrapE 
Cases J 57,445], 327 U. S. 251, 264; Eastman 
Kodak Co. v. Southern Photo Materials Co., 
273 U.S. 359, 379; Central Coal & Coke Co. 
v. Hartman, 8 Cir., 111 Fed. 96; Clapper v. 
Original Tractor Cab Co., 7 Cir. [1959 TRADE 
CAsEs { 69,472], 270 F. 2d 616, cert. denied, 
361 U. S. 967; Flintkote Co. v. Lysfjord, 9 
Cir. [1957 TrapE CAsEs 68,674], 246 F. 2d 
368, 393, cert. denied 355 U. S. 835; Fireside 
Marshmallow Co. v. Frank Quinlan Const. 
Co., 8 Cir., 213 F. 2d 16, 18. 
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While the damage instructions given the 
jury do contain statements that damages 
must be proved with reasonable certainty 
and cannot be based solely upon speculation 
or guesswork, the instructions as a whole 
reflect that the plaintiff was not required to 
prove its damages to a certainty but that 
damages could be allowed on the basis of 
proof of facts from which the amount of 
loss of net profits may reasonably be in- 
ferred. For example, the court stated: 


“Now, the law does not require that the 
plaintiffs make exact proof, in dollars and 
cents, of the exact amount of loss of an- 
ticipated net profits claimed in an anti- 
trust case, but it does require that a claim 
for loss of anticipated net profits made as 
a result of such a claim be sustained by 
proof of facts that pass the realm of con- 
jecture, speculation, or opinion not founded 
on facts; and must consist of actual facts 
from which a reasonably accurate conclu- 
sion regarding the cause and amount of 
such a claimed loss can be logically and 
rationally drawn. In such a case, even 
where the defendant, by its own wrong 
has prevented a more precise computation 
of the amount of damages claimed, the 
jury may not render a verdict based on 
speculation or guesswork. 


“Tf, however, the plaintiffs have made 
proof of factors, or proof of facts, from 
which the fact of injury and the amount 
of loss of net profits may be reasonably 
inferred, in some reasonable amount, then 
the plaintiff is entitled to recover the 
amount of any such loss of net profits in 
an action such as this.” 


The court’s instructions upon the damage 
issue when considered as a whole fairly state 
the law relating to damages. 


IV. 
[Credibility Issues] 


We agree with plaintiff’s general statement 
that the credibility of witnesses and the 
weight to be given their testimony is for the 
jury to determine with respect of fact issues 
submitted to the jury. However, this principle 
offers plaintiff no comfort for it is our view 
that credibility issues were in fact deter- 
mined by the jury. In arguing this point, 
plaintiff stresses his business records. Rec- 
ords of expense and income from The Inde- 
pendence Daily News and the Pictorial 
Shopper and the job printing enterprise not 
involved in this litigation were all kept in 
one account. Plaintiff by his bookkeeper at- 
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tempted to allocate the profits and expenses 
pertaining to each segment of plaintiff's 
business. Various reports submitted at dif- 
ferent times show widely varying alloca- 
tions and interpretations of the plaintiff’s 
records. The trial court, at page 435 of 193 
F. Supp., sets out convincing reasons why: 
it believes such records constitute no rea- 
sonable basis for a claim of loss of profits. 
The jury had this evidence before it for 
what it was worth. 

There is likewise substantial evidence that 
any loss of advertising revenue might be 
due to causes other than monopoly. Some 
people did not like plaintiff’s paper or its 
editorial policy. The field was saturated 
with local papers and advertising mediums. 
Plaintiff conceded that The Independence 
Examiner was superior to his own news- 
paper. There is evidence that some ad- 
vertisers were absorbed by. national chains 
which had their own advertising policies. 
An employee of the plaintiff-commenced 2 
rival shopper. The jury was entitled to 
consider this evidence and the evidence as 
a whole in determining the probability of the 
loss of advertising revenue by the plaintiff 
by reason of the monopoly. 


We 
[Submission of Special Verdicts] 


Plaintiff complains of error by reason of 
the submission of the special verdicts to the 
jury. The plaintiff had a fair opportunity 
to examine and object to the forms of spe- 
cial verdict before they were submitted to 
the jury. The jury had reached no decision 
on the general verdicts when the special 
verdicts were substituted for the general 
verdicts. Rule 49(a) authorizes courts to 
submit cases by means of special verdicts. 
The rule does not expressly require special 
verdicts to be submitted at the time the in- 
structions are first given. In McDonnell v. 
Timmerman, 8 Cir., 269 F. 2d 54, we held 
that under Rule 49(a) the court has a broad 
discretion not only on the issue of whether 
or not to utilize special verdicts but also as 
to the matter of form of the special verdicts, 
and we further held “the number and form 
of issues, if they present the case fairly, is 
a matter resting in the sound discretion of 
the trial judge.” 


While it is perhaps somewhat unusual for 
the court to submit a case on special verdicts 
after it had been originally submitted on 
general verdicts, no prejudice to the plain- 
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tiff is shown by the use of such procedure 
here. The record clearly shows that the 
jury had not agreed upon the general ver- 


dicts when the special verdicts were sub- 


stituted. Plaintiff had ample time to examine 
the special verdict forms, and object thereto. 
Plaintiff made no objection to the form of 
any of the special verdicts submitted. Plain- 
tiff has failed to demonstrate that the court 
committed any prejudicial error in sub- 
mitting this case to the jury on special verdicts. 


By way of summary, we state that we 
have carefully examined the record and the 
transcript of testimony, and that we are 
satisfied that the plaintiff has in all respects 
had a fair and impartial trial. Eleven pre- 
trial conferences were held. Plaintiff was 
given a full opportunity to develop and 


present his evidence. No question is prop- 
erly before us on this appeal with relation 
to the admission or exclusion of any evi- 
dence. The record supports Judge Ridge’s 
statement to the effect “if the record in this 
case attests to anything, it attests to the 
plain, clear and unqualified fact that this 
Court has done everything in its power to 
give plaintiffs and defendants every possible 
opportunity to marshal all evidence avail- 
able to them in support of their respective 
theories of claim and defense for submis- 
sion to the jury empaneled in this action.” 


Plaintiff has failed to establish that the 
court committed any error in entering the 
judgment appealed from. 


The judgment is affirmed. 


[f 70,185] International Commodities Corp. v. International Ore & Fertilizer Corp., 
Phosphate Rock Export Corp., Interore Shipping Corp., International Fertilizer Develop- 
ment Corp., W. R. Grace & Co., American Cyanamid Co., American Agricultural Chemical 
Co., Inc., Armour & Co., Gannet Freighting Inc., Smith-Douglass Co., Inc., Swift & 
Co., Henry J. Leir, H. Lee White, Hugh S. Ten Eyck, Ronald Stanton, and Doris Robison. 


In the United States District Court for the Southern District of New York. No. 61 
Civ. 2917. Filed December 19, 1961. 
Sherman Act 


Private Enforcement—Sufficiency of Allegations—Background Material.—Portions 
of a complaint were stricken where it would be virtually impossible to separate the imma- 
terial, remote, and redundant matter from the relevant or material portions of the allega- 
tions. The ultimate problem as to the background of the alleged conspiracy is largely 
concerned with the admissibility of evidence and, therefore, it should be determined at trial 
or in pretrial procedures. 


See Private Enforcement and Procedure, Vol. 2, J 9171.03. 


-Private Enforcement—Production of Documents—Specificity—A discovery motion 
which seemed to call for virtually all of the business papers of various corporate defendants 
was denied. The demand was not bounded by time, scope, or a reasonable category, and 
there was no good cause’ shown for such an omnibus production of documents. 

See Private Enforcement and Procedure, Vol. 2, 9247.74. 


Private Enforcement—Depositions—Priority.—Where plaintiff served notice of mo- 
tions requesting depositions of defendants on a specified date, and defendants served 
notices to examine plaintiff on a date prior to the return date of plaintiff's motion, the 
court determined the priorities as follows: (1) defendants could examine first, but not as 
to plaintiff's claims concerning its allegations, (2) plaintiff could then conduct 2) complete 
examination, and (3) defendants could complete their examination. Defendants earlier notice 
did not justify their full fledged examination prior to plaintiff's examination, and plaintiff's 
failure to appear on the date specified did not justify dismissal of the complaint. 


See Private Enforcement and Procedure, Vol. 2, | 9246.80. 


For the plaintiff: Feldman, Kramer, Bam, Nessen & Cowett, New York, N. Y., 
Maurice Nessen, of Counsel. 

the defendants: Mudge, Stern, Baldwin & Todd, for Smith-Douglass Co., Inc., Paul 

IDE Milter Servant. E. Schwelb, of Counsel; Cadwalader, Wickersham & Taft, for Interna- 

tional Ore & Fertilizer Corp., Phosphate Rock Export Corp., Interore Shipping Corp., 

International Fertilizer Development Corp., H. Lee White, Hugh S. Ten Eyck, Ronald 
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P. Stanton and Doris P. Robison, Jacquelin A. Swords and John J. Walsh, of Counsel; 
Cahill, Gordon, Reindel & Ohl, for W. R. Grace & Co., John W. Nields and Douglas Cutler, 
of Counsel; Donovan, Leisure, Newton & Irvine, for American Cynamid Co., Samuel Mur- 
phy and R. L. Bond, of Counsel; Sullivan & Cromwell, for American Agricultural Chemical 
Co., Inc., William E. Willis, of Counsel; Lord, Day & Lord, for Armour & Co., T. F. Daly 
and Henry D. Baldwin, of Counsel; Root, Barrett, Cohen, Knapp & Smith, for Gannet Freight- 
ing Inc., Harold Quinn, of Counsel; White & Case, for Swift & Co., William J. Condon, 


of Counsel. 


Opinion on Preliminary Motions for 
Examination, Discovery and 
Inspection, etc. 


Levert, District Judge [In full text]: This 
is a treble damage anti-trust suit. The 
plaintiff charges defendants with a conspiracy 
to restrain the international and interstate 
trade in phosphate rock and fertilizers and with 
monopolizing and attempting to monopolize 
that trade. 


J. Morton To StRIKE PARAGRAPHS TWENTY- 
SrxtH To THIRTIETH OF THE COMPLAINT 


Defendants International Ore & Fertiliz- 
er Corporation (hereafter Interore), Phos- 
phate Rock Export Corporation, Interore 
Shipping Corporation, International Fertili- 
zer Development Corp., H. Lee White, 
Hugh S. Ten Eyck, Ronald Stanton, Doris 
Robison, Henry J. Leir, Swift & Company, 
Armour & Company, W. R. Grace & Co., 
have moved to strike paragraphs numbered 
Twenty-Sixth, Twenty-Seventh, Twenty- 
Eighth, Twenty-Ninth and Thirtieth of the 
complaint under Rule 12(f) of the Federal 
Rules of Civil Procedure. 

The motion is granted. The paragraphs 
attacked are so interwoven with the imma- 
terial, the remote, and the redundant that 
the disengagement of any relevant or ma- 
terial areas of appropriate allegation is vir- 
tually impossible. Pleading to such assertions 
should not be imposed upon defendants nor 
should these allegations form the basis of 
any depositions sought by the plaintiff. 

The ultimate problem as to background 
of the alleged conspiracy is largely con- 
cerned with the admissibility of evidence 
and should be determined at trial or in the 
pre-trial procedures before the Rule 2 judge 
at an appropriate time when plaintiff may 
submit an outline of its proposals by way 
of relevant background material. 


So ordered. 
II. EXTENSION oF DEFENDANT'S TIME 
to ANSWER 


The defendant American Agricultural 
Chemical Company, Inc. asks for an exten- 
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sion of time to answer until the deposition 
of plaintiff by such defendant has been taken. 


I have discovered no reason warranting 
such extension. Accordingly, the motion is 
denied. All defendants are to serve and file 
answers by December 31, 1961. 

So ordered. * 


III. Prarntirr’s Motion ror Discovery AND 
INSPECTION UNDER RULE 34 oF THE FEDERAL 
RULES OF CIVIL PROCEDURE 


The plaintiff, by an undated notice of 
motion, filed September 5, 1961, returnable 
September 19, 1961, sought an order requir- 
ing Interore and certain subsidiaries to pro- 
duce various books, papers, records and 
documents at intervals of one month com- 
mencing on October 1, 1961 and continuing 
through August 1, 1962. 


Specific books, papers, etc. are not enu- 
merated. Item (a) of the notice of motion is 
as follows: 


“(a) On October 1, 1961: (i) all docu- 
ments which contain descriptions of In- 
terore’s and its subsidiaries’ businesses, 
the sources of their income, the manner 
in which they do business, and the. per- 
sons (including corporations and asso- 
ciations) with whom they do business; 
(ii) all profit and loss statements and 
balance sheets of Interore and its subsidi- 
aries; (iii) copies of all contracts concern- 
ing the representation of Interore and its 
subsidiaries and producers of phosphate 
rock and phosphatic fertilizers; (iv) cop- 
ies of all contracts and agreements (other 
than those that refer only to single sales) 
between Interore and its subsidiaries and 
all purchasers, distributors and produc- 
ers of phosphate rock and phosphatic 
fertilizers; (v) all correspondence, and 
documents relating to such correspond- 
ence, between Interore, its subsidiaries, 
its managing agents and their attorneys 
and the Federal Trade Commission.” 


The notice of motion in item (b) is as 
follows: 

“(b) On November 1, 1961: all cor- 
respondence, instructions, memoranda, or- 
der sheets, worksheets, books, records, 
invoices, financial statements, including 


© 1962, Commerce Clearing House, Inc. 


Number 17—85 
1-15-62 


Cited 1961 Trade Cases 


78,735 


Internat’! Commodities Corp. v. Internat'l Ore & Fertilizer Corp. 


audit reports, memoranda received from 
internal and independent auditors and 
employees, balance sheets, profit and loss 
statements, trial balances, general and 
subsidiary ledgers, diaries and other pa- 
pers relating to any business between 
Interore, its subsidiaries, its managing 
a and employees and W. R. GRACE 


Items (c), (d), (e), (f), (g) and .(h) 
make similar demands as to papers, busi- 
ness, etc. of Interore with American Cy- 
anamid Company (c), American Agricultural 
Chemical Company, Inc. (d), Armour & 
Company (e), Gannet Freighting Inc. (f), 
Smith-Douglass Company, Inc. (g), Swift 
& Company (h). Items (i), (j) and (k) ap- 
parently in effect call for all other papers 
not referred to in the previous items. In 
plain language, the demand seems to call 
for virtually all papers of Interore and its 
allied subsidiaries. 


The demand here appears to be similar 
to that in Service Liquor Distributors v. Cal- 
vert Distillers Corp., D. C. S. D. N. Y., 
1954 [1954 TrapE Cases { 67,885], 16 F. R. D. 
344, and the same principles would seem 
applicable. 


Some degree of specificity is essential. 
The sweeping demands of plaintiff are not 
bounded by time, by scope, or by a rea- 
sonable category. No good cause for such 
an omnibus production has been shown. 
The plaintiff's demand amounts to an 
insufficient designation which does not indi- 
cate within a reasonable degree of certainty 
what the defendants would be expected to 
produce. 


The plaintiff at this stage of the case 
may or may not have a greater detail with 
respect to itemization of papers or of cate- 
gories. However, after examination of de- 
fendants or in the course of such examination, 
it should be able to secure such informa- 
tion and be in a position to frame a more 
specific demand. 

Accordingly, the motion for discovery 
and inspection is’ denied without prejudice 
to renewal after more definite information 
is available. 


So ordered. 
IV. Motion witH Respect To DEPOSITION 
oF DEFENDANT SMITH-DOUGLASS, ETC. 


The motions with respect to the deposi- 
tion of defendant Smith-Douglass and in 
respect to the motion to quash the subpoena 
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duces tecum are determined as set forth 
from the Bench on December 8, 1961, and 
as implemented in orders dated December 
15, 1961. 


Motion or DEFENDANT SMiTH-DoucLass TO 
QuasH SERVICE OF SUMMONS AND 
Dismiss ACTION, ETC. 


Decision on the motion to quash service 
of summons is deferred until said deposition 
has been taken and filed and any necessary 
hearing had. 


V. Priority or DEpositTions 


On August 24 and 25, 1961, after service 
of the summons and complaint herein, the 
plaintiff mailed to defendants notices of 
motion, returnable September 19, 1961, 
asking for an order under Rule 26 of the 
Federal Rules of Civil Procedure (1) that 
depositions of Interore and its subsidiaries, 
by its managing agents, should begin on 
December 4, 1961 and continue from day to 
day until they are completed or adjourned 
by agreement, and (2) that depositions of 
plaintiff should begin on February 5, 1962 
or any later date that the defendants might 
designate. 


Defendants, immediately after being served 
with the plaintiff's notice of motion, in 
return served notices. to examine plaintiff, 
to commence on September 5, 1961, before 
the return date of plaintiff’s said motions. 
At the request of counsel for Interore, the 
plaintiff adjourned this motion to October 
19, 1961. Plaintiff appears to claim that this 
motion ipso facto required the determina- 
tion of priorities by the court. Some in- 
formal adjournments of the plaintiff’s depo- 
sition may have been had, but the defendants 
took plaintiff’s default in appearance for its 
examination and now move also to dismiss 
the complaint. 


The case was assigned for all purposes 
to the undersigned under Rule 2 by order 
dated November 20, 1961. The motion to 
unscramble the priority difficulties was then 
heard on December 8, 1961. 


Rule 26 of the Federal Rules of Civil 
Procedure does not specify priorities, al- 
though in numerous cases it has been held 
that normally the notice first served is given 
priority. Nevertheless, for good and suffi- 
cient reasons, this priority may be varied 
where there is a timely opportunity for the 
court to determine the question. See Park 
& Tilford Distillers Corp. v. Distillers Co., 
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D.C. S. D. N. Y., 1956 [1956 TRapE CaAsEs 
7 68,356], 19 F. R. D. 169. 


The only specification as to timing in 
Rule 26 is the provision: 


“*k * * After commencement of the ac- 
tion the deposition may be taken without 
leave of court, except that leave, granted 
with or without notice, must be obtained 
if notice of the taking is served by the 
plaintiff within 20 days after commence- 
ment of the action. * * *” 


Obviously, this means that within 20 
days after the commencement of the action 
the plaintiff must obtain leave of the court 
with or without notice and that, therefore, 
a notice of motion would be appropriate, 
although perhaps inept. However, there is 
no provision that service of such notice of 
motion has any deferring effect on a notice 
of deposition served by defendant, return- 
able before the return date of the motion. 


The plaintiff may very well by order 
to show cause have obtained a temporary 
restraining order staying the depositions 
sought by defendants of plaintiff until de- 
termination of plaintiff's motion. This it 
did not do. Instead, it relied, and probably 
unadvisedly, on incomplete and informal 
oral stipulations, the exact nature of which 
the court cannot now determine, and upon 
a contention that the motion somehow auto- 
matically stayed the examination of plain- 
tiff. And so the alleged default occurred. 

It may, of course, be stated that no doubt 
upon a suitable application the court likely 
would have stayed the progress of the ex- 
aminations until determination of the motion. 

After examining the papers and hearing 
somewhat extensive argument, the court, 
fails to see any substantial reason for a 
full fledged examination of plaintiff by de- 
fendants at this time. The plaintiff will be 
asked, among other things, the bases of its 
claims and at this time its answers must 
perforce be fragmentary. Neither have de- 
fendants shown any substantial reasons 
why they would be prejudiced by a partial 
delay in their proceeding. 

Accordingly, the motion of defendants 
to dismiss the complaint is denied, and it 
is so ordered. 


As stated by Judge Weinfeld in a similar 
case, Caldwell-Clements, Inc. v. McGraw Hill 
Pub. Co., D. C. S. D. N. Y., 1951 [1950-1951 
TraveE CASES { 62,812], 11 F. R. D..157, 158; 
“The rule of ‘first come—first served’ has 
converted what was intended as an orderly 
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process for the preparation of trial into a 
game of strategy and a jockeying for posi- 
tion. The problem of adequate preparation 
for trial seems to have been relegated to 
a subordinate position.” 


Notices of examination to examine the 
president, two vice-presidents, the secretary- 
treasurer and a director of the plaintiff- 
corporation were served by the following: 

1. International Ore & Fertilizer Corpo- 
ration and other defendants represented by 
Cadwalader, Wickersham and Taft. 

2. American Agricultural Chemical Com- 
pany, Inc. 

3. American Cyanamid Company. 

4. Armour & Company. 

5. W.R. Grace & Co. 

6. Swift & Company. 


These notices were identical and called for 
the production seriatim of five officers and 
directors of the plaintiff with a day’s inter- 
val between each examination. Strange as 
it may seem, all were noticed to commence 
on September 5, 1961. 

An orderly preparation for trial would 
seem to warrant the following priorities and 
procedure: 


A. Examination of plaintiff 


1. Let the president and secretary-treasurer 
of the plaintiff be examined by defendants 
on January 8, 1962, at an hour and place to 
be supplied in an order to be submitted herein 
by plaintiff upon notice to all defendants. 

2. Let the order of examination of such 
officers be as follows: (1) International Ore 
& Fertilizer Corporation and subsidiaries. 
(2) American Agricultural Chemical Com- 
pany, Inc. (3) American Cyanamid Com- 
pany. (4) Armour & Company. (5) W. R. 
Grace & Co. (6) Swift & Company. 

3. This examination shall proceed from 
day to day unless adjourned by consent, but 
shall continue for no more than six days. 

4. At this time such examination shall 
not include questions designed to illicit 
from plaintiff its claims or contentions with 
respect to the claims set forth in the complaint. 


B. Examination of defendants 


On January 29, 1962, the examination of 
Interore and its subsidiaries by their officers 
and managing agents as specified in the 
order to be settled on notice to all parties 
and at a time and place to be specified in 
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said order, shall proceed from day to day 
on Monday, Tuesday and Wednesday of 
each week until completed or adjourned by 
agreement, but no longer than April 18, 
1962, unless permitted by the court. 


C. Continuance of examination of 
plaintiff by defendants 
1. On May 7, 1962, the examination of 
plaintiff by defendants shall resume at a 
designated hour and place, and in the re- 
verse order of defendants to that provided 
in Section A above. 


2. The defendants or any of them for 
good cause may move upon notice to plain- 
tiff to extend the examination to other officers 
of plaintiff in addition to those specified in 
A above. 


3. This examination may continue from 
Monday, Tuesday and Wednesday of each 
week for no longer than three weeks unless 
extended by the court, 


Let plaintiff prepare and settle upon notice 
order in respect to depositions in accord- 
ance herewith. 


[f 70,186] R. J. Coulter Funeral Home, Inc., Wann Funeral Home, Inc., W. T. Hays 


& Son, Inc., and all other similarly situated funeral directors in the State of Tennessee v. 
The National Burial Insurance Co., The National Funeral Home of Chattanooga, The 
National Mortuary Co., A. W. Wunderlich, The Cherokee Life Insurance Co., Inc., and 
The Cosmopolitan Funeral Homes, Inc. 


In the United States District Court for the Eastern District of Tennessee, Southern 
Division. Civil Action No. 3678. Filed November 24, 1961. 


Clayton Act 


Private Suits—Where Suit May Be Brought—Commonly Owned Corporations— 
Amount of Business Transacted—Funeral Homes.—A mortuary company with funeral 
parlors located in Memphis (Western District of Tennessee) and licensed to do business 
in the entire state, transacted business in the Eastern District of Tennessee so as to be 
subject to suit there. Proof indicated an intermixing of business by the company and a 
commonly owned funeral home in Chattanooga (Eastern District) and the company 
handled funerals in the Eastern District at an average of four or five per year. While 
the transaction of business by the company in the district was small, it was continuous 
and fairly substantial, 


See Private Enforcement and Procedure, Vol. 2, J 9084. 


For the plaintiffs: Van Derveer, Brown & Siener, Chattanooga, Tenn., and Sizer 
Chambliss, Chattanooga, Tenn. 


For the defendants: Clarence Kolwyck, Chattanooga, Tenn., for National Burial In- 
surance Co., National Funeral Home of Chattanooga, National Mortuary Co., and A. W. 
Wunderlich; Farris, Evans & Evans, Nashville, Tenn., for Cherokee Life Insurance Co., Inc.; 
Davis, Boult, Hunt & Cummings, Nashville, Tenn., for Cosmopolitan Funeral Home, Inc.; 
Daniel P. Reardon, St. Louis, Mo., additional attorney for National Funeral Home; George 
M, Klepper, Memphis, Tenn., for National Mortuary Co. 


the National Funeral Home. Another de- 
fendant in the case is the National Funeral 
Home of Chattanooga, Tennessee. The 
majority stockholder of the National Mor- 


[Transacting Business] 


Darr, District Judge [Jn full text]: By 
proper procedural methods the sole ques- 


tion presented is whether the defendant, 
National Mortuary Company of Memphis, 
Tennessee, transacts business in this district 
so as to be subject to suit under the anti- 
trust laws. 15 U. S.C. A., § 22. 


The National Mortuary Company of Mem- 
phis does business under the trade name of 
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tuary Company of Memphis and the Na- 
tional Funeral Home of Chattanooga is the 
same person. The Mortuary Company is a 
Tennessee corporation with funeral parlors 
located in Memphis, Tennessee, and is li- 
censed to do business in the entire State of 
‘Tennessee. 
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The outcroppings from the proof indicate 
an intermixing of business by the Mortuary 
Company of Memphis and the National 
Funeral Home of Chatttanooga. 

Admittedly the National Mortuary Com- 
pany handles funerals and burials co-opera- 
tively with funeral directors in this district 
to an average of four or five per year. The 
National Mortuary Company intends to 
and will conduct its business in the Eastern 


If the facts offered to establish venue bring 
the situation within the due process clause 
of the Constitution, the venue is proper. 
McGee v. International Life Insurance Co., 
355 U. S. 220; Internat. Shoe Co. v. Wash- 
ington, 326 U. S. 310, 316. 

While the transaction of business by the 
National Mortuary Company in this dis- 
trict is small, it is continuous and fairly 
substantial. 


District in the future for any customer so 
requesting. 

In. this modern time of swift and safe 
transportation, distances have been shortened 
as to time and convenience resulting in the 
courts liberally construing venue statutes. 


The conclusion is reached that the Na- 
tional Mortuary Company transacts busi- 
ness in this district. 


A proper order will be submitted reflect- 
ing the conclusions herein announced. 


[70,187] Herman Schwabe, Inc. v. United Shoe Machinery Corporation. 


In the United States Court of Appeals for the Second Circuit. No. 100—September 
Term, 1961. Docket No. 26951. Argued December 1, 1961. Decided January 4, 1962. 


Plaintiff appeals from a judgment of the District Court for the Eastern District of 
New York, WALTER BRUCHHAUSEN, Chief Judge, entered upon the direction of a verdict, 
dismissing plaintiff’s complaint, under 15 U. S. C. § 15, for injury arising from violations 
of the antitrust laws. Affirmed. 


Clayton Act 


Private Enforcement—Damages—Loss of Estimated Sales—Submission to Jury—A 
manufacturer of machinery failed in its attempt to prove a loss of business which 
it might have obtained but for a monopoly in the shoe machinery trade. The deficiencies 
in the evidence caused the court not to submit it to the jury on the issue of damages. 
The firm attempted to project its sales figures in the non-shoe clicking machine business 
to arrive at the amount of sales it would have made in the shoe clicking machine busi- 
ness, and to further project these figures to arrive at the amount of sales it would have 
made on all 24 types of machines produced by the defendant. No basis had been established 
for the assumption that, but for the defendant’s unlawful acts, the plaintiff’s propor- 
tion of the shoe clicking machines, and all the machines marketed by the defendant, would 
have approximated its share of the non-shoe clicking machines. There was no showing 
that the plaintiff would have done as well in the shoe clicking machine business as in the 
non-shoe clicking machine business, and there was no evidence that the plaintiff had com- 
peted or would have competed as to all 24 types. The firm sought to recover damages in- 
curred subsequent to the entry of a judgment enjoining the monopoly. 


See Private Enforcement and Procedure, Vol. 2, § 9302.09. 


Private Enforcement—Damages—Loss of Specific Sales—A manufacturer failed to 
show that a monopoly in the manufacture of shoe machinery caused the loss of specific 
sales. Evidence of its unsuccessful negotiation for the sale of such machinery, in which 
the customer mentioned competition from the defendant, did not indicate damage caused 
by the monopoly. If anything, it indicated that the customer was receptive to competin 
products as good as the defendant’s. : 


See Private Enforcement and Procedure, Vol. 2, § 9302.63. 


Private Enforcement—Damages—Loss of Sales—Statements by Customers.—The 
improper exclusion of letters from plaintiff's customers, offered to prove a loss of sale 
caused by defendant’s monopoly, was not reversible error. While the letters may ee 
shown that some effects of the monopoly persisted, they did not show what dam if 
any, the plaintiff suffered from it. ce 


See Private Enforcement and Procedure, Vol. 2, J 9302.63. 
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For the appellant: James M. Malloy, Boston, Mass. (Sigmund Moses, New York, 
N. Y., Malloy, Sullivan & Myerson, Boston, Mass., of Counsel). 


For the appellee: Ralph M. Carson (Davis, Polk, Wardwell, Sunderland & Kiendl, 
New York, N. Y.) (Theodore Kiendl, Robert D. Salinger, Louis L. Stanton, Jr., of 


Counsel). 


Before SwAN, WATERMAN and FRIENDLY, Circuit Judges. 


[Damage Action] 


FRIENDLY, Circuit Judge [In full text]: 
Plaintiff, a New York corporation having 
its principal place of business in Brooklyn, 
was organized in 1939 to manufacture shoe 
machinery, and to distribute in interstate 
commerce shoe machinery made by itself 
or by others, primarily European manu- 
facturers. By its complaint, filed in the 
District Court for the Eastern District of 
New York on May 27, 1957, it sought to 
recover from defendant United Shoe Ma- 
chinery Corporation, a New Jersey corpora- 
tion having its principal place of business 
in Boston, threefold damages for the entire 
period since plaintiff's organization, for in- 
jury to its “business or property by reason 
of anything forbidden in the antitrust laws,” 
as provided in §4 of the Clayton Act, 15 
U. S. C. §15. The complaint charged that 


defendant had monopolized trade or com-. 


merce in a manner forbidden by §2 of the 
Sherman Act, 15 U. S. C. §2, as found by 
the District Court for Massachusetts in a 
suit in equity, United States v. Untted Shoe 
Machinery Corporation, brought by the Gov- 
ernment in 1947, and decided by that court 
in 1953 [1953 TRADE CASES { 67,436] and by 
the Supreme Court in 1954 [1954 TRADE 
CASES J 67,755]. We have previously affirmed 
an order granting defendant’s motion, un- 
der the statute of limitations added to the 
Clayton Act by the Act of July 7, 1955, 69 
Stat. 283, 15 U. S. C. §15b, for summary 
judgment as to all damages accrued before 
May 27, 1953, Herman Schwabe, Inc. v. 
United Shoe Machinery Corp. [1960 TRADE 
Cases {§ 69,603], 274 F. 2d 608 (2 Cir.), 
cert. denied, 363 U. S. 811 (1960). 


[Directed Verdict] 


At the end of a trial lasting some nine 
court days, Chief Judge Bruchhausen di- 
rected a verdict for defendant and entered 
judgment dismissing the complaint. Appel- 
lant complains not only of the direction of 
the verdict but of a number of other rul- 
ings. Among these are what is claimed to 
have been an undue restriction of plaintiff’s 
right, under §5 of the Clayton Act, 15 
U. S. C. § 16, to rely on the decree in the 
Government’s suit as prima facie evidence; 
the treatment of a provision of the decree 
providing for United’s sales of machines 
previously leased as if this granted anti- 
trust immunity; the exclusion of evidence 
of alleged acts of monopolization which 
antedated May 27, 1953, but which, appel- 
lant claims, continued to have an effect 
thereafter; failure to require United to pro- 
duce certain documents which, appellant 
urges, would have aided its endeavor to 
explain away testimony by Mr. Schwabe, 
its president and sole stockholder, before a 
grand jury that had been investigating 
United’s business practices in 1947 just 
prior to the filing of the Government’s 
equity suit,’ and to mitigate the effect of its 
answer to a Government questionnaire in 
1948;? the exclusion, as hearsay, of written 
and oral statements from potential custom- 
ers; and the exclusion of expert testimony 
as to damages and various exhibits tendered 
in connection therewith. Counsel indicated 
that decision by us as to all these rulings 
would be welcome since the same issues 
have arisen, or are likely to arise, in a 
treble damage suit by a different plaintiff 
in the District of Massachusetts in which 
the same attorneys are currently engaged, 


1In this testimony Mr. Schwabe said, inter 
alia, to the apparent surprise of the Govern- 
ment, that certain machines he had imported 
from Germany in the early years of his busi- 
ness ‘‘did not compare with the United Ma- 
chines’; that United’s Ensign lacer was faster 
than the Albeko lacing machine sold by him; 
that the Moenus welt sewing machine which he 
distributed was ‘‘About half as slow’’ as the 
competing United product; and that ‘‘we just 
can’t make more machines, but they [United] 
don’t limit us.’’ Appellant contends that the 
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documents not produced would corroborate 
Mr. Schwabe’s claim that he gave this testi- 
mony at United’s request and because of fear. 

2This had given negative answers to such 
questions as ‘‘Have you encountered any sell- 
ing practices by USMC which have been detri- 
mental to your business?’’, ‘‘Have USMC’s 
practices in enforcing its lease agreements with 
shoe manufacturers operated to hinder your 
company’s business?’’, and ‘‘Has any other ac- 
tion by USMC hindered your company’s busi- 


ness?’’ 
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although any decision by us could have no 
binding effect on that court. We do not 
find it appropriate to rule expressly on any 
of these points save the two last mentioned, 
since, in our view, plaintiff failed to present 
evidence of damage sufficient to warrant 
submission to the jury, and any errors with 
respect to other elements of the case were 
therefore not prejudicial. 


[Prior Decree] 


The economic background is so fully yet 
(considering its complexity) succinctly set 
out in Judge Wyzanski’s admirable and 
much admired opinion, Umited States v. 
United Shoe Machinery Corp. [1953 TRADE 
CASES J 67,436], 110 F. Supp. 295 (D. Mass. 
1953), aff'd per curiam [1954 TRrapE CASES 
1 67,755], 347 U. S. 521 (1954), as to relieve 
us of need for any but the most summary 
statement. The court there found that 
United had acquired control of the shoe 
machinery market, in which it had attained 
a “75 plus percentage,” by three principal 
means, the first two of which were innocent 
and the third not. These were “the original 
constitution of the company,” approved in 
United States v. United Shoe Machinery Co., 
247 U. S. 32 (1918); “the superiority of 
United’s products and services’; and “the 
leasing system,’ as to which the court par- 
ticularly mentioned “the 10-year term, the 
full capacity clause, the return charges, and 
the failure to segregate service charges 
from machine charges,” as well as the aid 
the leasing device gave “United in main- 
taining a pricing system which discriminates 
between machine types.” 110 F. Supp. at 


343-344. The Court’s decree, dated Feb- 
ruary 18, 1953, found generally that United 
had violated §2 of the Sherman Act “by 
monopolizing the shoe machinery trade 
and commerce among the several States” 
and specifically that “All leases made by 
defendant which include either a ten-year 
term, or a full capacity clause, or deferred 
payment charges, and all leases under which 
during the life of the leases defendant has 
rendered repair and other service without 
making them subject to separate, segre- 
gated charges, are declared to have been 
means whereby defendant monopolized the 
shoe machinery market.” The decree pro- 
vided that “after-A Day” defendant should 
not offer any machine type for lease unless 
it also offered the same for sale and should 
not make any leases save on meeting cer- 
tain conditions therein defined* and that 
“before B Day” defendant should present 
plans for terminating all outstanding leases 
and for disposing of certain parts of its 
business other than the manufacture of 
shoe machinery. Ultimately “A Day” was 
fixed as January 1, 1955, and “B Day’ as 
April 1, 1955. 


[Proving Damage] 


As the statutory language suggests, re- 
covery under section 4 of the Clayton Act, 
as under its predecessor, § 7 of the Sherman 
Act, 26 Stat. 209, 210 (1890), “cannot be 
had unless it is shown, that, as a result of 
defendants’ acts, damages in some amount 
susceptible of expression in figures resulted,” 
Keogh v. Chicago & N. W. Ry. Co., 260 U, S. 
156, 165 (1922)* Although later Supreme 


8 Among these were that the term should 
not exceed five years; that the lessee should 
have the right to return after one year on 
payment of certain charges which in no event 
should discriminate on account of the substitu- 
tion of a competitive machine; that there be 
no ‘‘full capacity clause’ or ‘“‘right of deduction 
fund’’; and that service charges after 30 days 
from installation shall be ‘‘separate and reason- 
able,’’ 110 F. Supp. at 352-353. 

4 Although certain cases have awarded or in- 
dicated the possibility of awarding nominal 
damages under §4 of the Clayton Act, e. g., 
Pennsylvania Sugar Refining Co. v. American 
Sugar Refining Co., 166 Fed. 254, 260 (2 Cir. 
1908) [dictum in opinion reversing dismissal 
of complaint]; United Exhibitors, Inc. v. 
Twentieth Century-Fox Film Distributing Corp., 
31 F. Supp. 316 (W. D. Pa. 1940): Siegfried v. 
Kansas City Star Co. [1961 TRADE CASES 
7 69,969], 193 F. Supp. 427 (W. D. Mo. 1961); 
cf. Elgin Corp. v. Atlas Building Products Co. 
(1958 TRADE CASES { 68,919], 251 F. 2d 7, 
12 (10 Cir.), cert. denied, 357 U. S. 926 (1958), 
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this seems dubious in the light of the language 
of the statute and the Supreme Court opinions. 
For opinions pointing against such an award, 
see Burnham Chemical Co. v. Borax Consoli- 
dated, Ltd. [1948-1949 TRADE CASES ] 62,322], 
170 F. 2d 569, 578 (9 Cir. 1948), cert. denied, 
336 U. S. 924 (1949); Turner Glass Corp. v. Hart- 
ford-Empire Co. [1948-1949 TRADE CASES 
62,379], 173 F. 2d 49, 51-52 (7 Cir.), cert. de 
nied, 338 U. S. 830 (1949); American Can Co. v. 
Russellville Canning Co. [1950-1951 TRADE 
CASES { 62,895], 191 F. 2d 38, 54-55 (8 Cir. 
1951); Wolfe v. National Lead Co. [1954 TRADE 
CASES { 67,644], 15 F. R. D. 61, 63 (N. D. 
Calif. 1953), aff’d after trial, 225 F. 2d 427 
[1955 TRADE CASES { 68,094], (9 Cir.), cert. 
denied, 350 U. S. 915 (1955); Elyria, Lorain 
Braodcasting Co. v. Lorain Journal Co., 1960 
TRADE CASES -{ 69,831 (N. D. Ohio 1960); 
Delaware Valley Marine Supply Co. v, Ameri- 
can Tobacco Co. [1960 TRADE CASES ] 69,773], 
184 F. Supp. 440, 449 (E. D. Pa. 1960). There 
is no general principle in torts, as there is in 
contracts, that nominal damages may always be 
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Court decisions have made it plain that “a 
defendant whose wrongful conduct has ren- 
dered difficult the ascertainment of the pre- 
cise damages suffered by the plaintiff, is not 
entitled to complain that they cannot be 
measured with the same exactness and pre- 
cision as would otherwise be possible,” East- 
man Kodak Co. v. Southern Photo Materials 
Co., 273 U. S. 359, 379 (1927): Story Parch- 
ment Co. v. Paterson Parchment Paper Co., 
282 U. S. 555, 563 (1931), and that “the jury 
may make a just and reasonable estimate of 
the damage based on relevant data, and 
render its verdict accordingly,” Bigelow v. 
RKO Radio Pictures, Inc. [1946-1947 Trape 
Cases { 57,445], 327 U. S. 251, 264 (1946), 
none has detracted from Mr. Justice Bran- 
deis’ statement in Keogh or held that mere 
proof that a defendant has injured its com- 
petitors generally warrants recovery in the 
absence of evidence that would justify a 
finding of injury to the particular plaintiff 
and would supply a rational basis for ap- 
proximating its amount. To the contrary, 
“the jury may not render a verdict based on 
speculation or guesswork,” Bigelow v. RKO 
Radio Pictures, Inc. [1946-1947 TrapE CASES 
1 57,445], 327 U.S. at 264. 


The gist of appellant’s case on liability 
was that until “A Day,” ie., January 1, 
1955, United continued to make the “Form 
A” lease the decree had found unlawful 
and that the effects of United’s previous 
monopolization persisted thereafter, not only 
because many of the Form A leases con- 
tinued until replaced by the new form, 
but on the broader ground that customers 
who had leased United machines under the 
old form would retain them under new 
leases or purchases. We need not question 
the validity of this as a legal theory; 
as said in William H. Rankin Co. v. Asso- 
ciated Bill Posters, 42 F. 2d 152, 155 (2 Cir.), 
cert. denied, 282 U. S. 864 (1930), “The 
decree could not as a matter of law, and 
especially not in the face of evidence 
showing the contrary, be held to have 


done away with all continuing damage di- 
rectly traceable to the defendants’ former 
unlawful interference.” However, evidence 
that defendant had unlawfully placed obsta- 
cles in the way of competition generally, 
and that these continued in some measure 
during the damage period, would not meet 
plaintiff's burden of proving “damages in 
some amount susceptible of expression in 
figures,” as the two plaintiffs in Rankin had 
done by showing that profitable licenses 
had been unlawfully terminated and offer- 
ing, in one instance, a history of previous 
profits and, in the other, such a history 
supplemented by an estimate, derived there- 
from, of profits that would have been likely 
but for the termination. See Baush Ma- 
chine Tool Co. v. Aluminum Co. of America 
[1932-1939 TrapeE Cases { 55,084], 79 F. 2d 
Zl PE A (Ces WORD), 


[Damage Theories] 


Plaintiff’s theory here was not that acts 
by defendant had unlawfully deprived it of 
something previously possessed. It could 
not well have been so, since there was 
nothing to indicate that defendant’s conduct 
had changed for the worse during the 
damage period or, indeed, since plaintiff 
was organized, and plaintiff's original in- 
vestment of $10,000 had produced an earned 
surplus of over $300,000 by 1961, after 
substantial salary payments to Mr. Schwabe, 
its sole stockholder, and dividends. Plain- 
tiff’s evidence, therefore, was necessarily di- 
rected to attempting to show how defendant 
had unlawfully deprived it of business it 
might otherwise have secured. It was en- 
tirely competent for plaintiff to seek to 
show this, William Goldman Theatres, Inc. 
v. Loew's Inc. [1946-1947 Trape Cases 
1 57,496], 69 F. Supp. 103, 107 (E. D. -Pa. 
1946), aff'd [1948-1949 Trapr CAsEs { 62,209], 
164 F. 2d 1021 (3 Cir.), cert. denied, 334 
U. S. 811 (1948); the trouble was that, 
unlike the plaintiff in the cited case, it 


awarded if wrong-doing has been proved. Mc- 
Cormick, Damages (1935), § 22, explains that in 
trespass the rule was always that proof of the 
defendant’s wrongdoing alone entitled plaintiff 
to nominal damages; that as tort law expanded 
through the action on the case, ‘‘it was es- 
tablished that a vital and necessary element of 
the plaintiff's case was a showing of actual 
loss or detriment to him flowing from defend- 
ant’s wrongful conduct’’; that still more recently 
a fission had occurred, with some actions in 
“case’’ requiring proof of damage as an ele- 
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ment of the injury and others not; and that 
“In actions upon claims created solely by 
statute, the terms of the particular statute are 
controlling upon the question of whether the 
the actions lie for nominal damages only, there 
being no proof of actual loss or damage.’’ What- 
ever the rule as to the reversal of a judgment 
solely for erroneous failure to award nominal 
damages may be, see 1 Sedgwick, Damages (9 
ed. 1913), § 109 at p. 189; 1 Sutherland, Damages 
(4 ed. 1916), §11 at pp. 4041, appellant has 
not sought reversal on this score. 
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failed to present evidence from which a jury 
might approximate its loss. 

Although, because of defendant’s long 
domination of the market, plaintiff could 
not show how sales and profits once realized 
in a free market had diminished, no reason 
is seen why it could not have proceeded 
in the opposite direction, by showing how 
its sales and profits had waxed as United’s 
unlawful practices had waned. Compare 
Twentieth Century-Fox Film Corp. v. Brook- 
side Theatre Corp. [1952 TRADE CASES 
7 67,218], 194 F. 2d 846, 854-856 (8 Cir.), 
cert. denied, 343 U. S. 942 (1952). Granting 
that the relief in the Government’s suit, 
decreed in the main to be effective Janu- 
ary 1, 1955, would only “gradually diminish 
the magnetic hold” of United, 110 F. Supp. 
at 350, the influence of the practices found 
unlawful ought surely to have lessened by 
the time of the instant trial in 1961; we 
cannot assume that such an elaborate de- 
cree, fashioned by an able District Judge 
after exceptionally thorough study of the 
industry, and approved by the Supreme 
Court, would have totally failed to accom- 
plish its objectives in six years. However, 
plaintiff did not elect to follow any such 
method of proof—which, obviously enough, 
ought to have led to a gradual tapering 
off of damages during the period—but in- 
stead chose a very different one we shall 
now summarize. 


[Economist's Evidence] 


Plaintiff’s damage evidence was offered 
through an economist, Peter Max. His 
first step was to determine the number 
of United clicking machines outstanding 
both in the shoe industry and in the non- 
shoe industry for each fiscal year ending 
in February, 1939-1959° He next deter- 
mined Schwabe’s share of the clicking ma- 
chines in the non-shoe field for each year 
1939-1960 on the assumption that the total 
number of such machines outstanding in 
each year was 10,000. Two further tabu- 
lations showed the average number of each 
of 24 types of United machines outstand- 
ing in each year 1954-1959, and the average 
annual revenue from each; these enabled 
Max to estimate United’s machine revenues 
for each type of machine for each year. 
He then applied to these revenue figures 


a percentage, 15.54%, which was Schwabe’s 
cumulative share of the assumed 10,000 
non-shoe clicking machines in 1956; the 
sum of the products was alleged to be the 
shoe machine revenues Schwabe would have 
realized during the six years but for United’s 
illegal acts. This sum was then multiplied 
by 19.81%, Schwabe’s ratio of pre-tax earn- 
ings to sales in 1946; the product, $2,777,956, 
was alleged to represent what shoe machine 
pre-tax earnings Schwabe would have real- 
ized during the six years but for United’s 
illegal acts. Deduction of Schwabe’s pre- 
tax earnings of $195,475, left a balance of 
$2,582,481; this was claimed to be Schwabe’s 
damages, to be trebled. Max’ conclusions 
were further presented in a series of charts 
and graphs. 


[Deficiencies of Data] 


The judge properly excluded this evidence. 
No basis had been established for the 
assumption that but for United’s unlawful 
acts Schwabe’s proportion, not only of click- 
ing machines in the shoe market, but of 
each and every type of shoe machinery mar- 
keted by United, would have approximated 
in the six years, 1954-1959, the 15.54% as- 
serted to represent Schwabe’s 1956 share 
of the clicking machines in the non-shoe 
market. Even as to clicking machines, there 
was no evidence that United had made 
the same effort or had the same ability 
to penetrate the non-shoe market as had 
created the lawful extent of its power in 
the shoe market, or that, but for United’s 
unlawful efforts in the latter, Schwabe would 
have made the same efforts, or would have 
had the same ability, to penetrate the shoe 
market that it had in the non-shoe market. 
The lack of evidence was the more serious 
because it is undisputed that among the 
factors accounting for United’s large share 
of the shoe machinery market, both past 
and present, many were entirely lawful: 
United’s offer of “a long line of machine 
types, while no competitor offers more than 
a short line,” and “its understanding of the 
techniques of shoemaking and the need of 
shoe manufacturers, its efficient design and 
improvement of machines, and its prompt 
and knowledgeable service,’ 110 F. Supp. 
at 343-344. There was no showing that 
these factors existed in the non-shoe clicking 


6 For example, he computed the United click- 


ing machines in the shoe industry in 1953 as 
18,495 and in the non-shoe as 4,154. 


q 70,187 


© 1962, Commerce Clearing House, Inc. 


Number 17—93 
1-15-62 


Cited 1961 Trade Cases 


78,743 


Schwabe, Inc. v. United Shoe Ma chinery Corp. 


machine field to anything like the same 
degree; indeed, plaintiff’s own figures that 
in the year ended Feb. 28, 1959, the fourth 
year in which the decree was effective, 
Schwabe’s share of the combined United- 
Schwabe clickers was only 3% in the shoe 
industry as against 41% in the non-shoe 
rather indicated that some factors other 
than illegal monopolization were at work, 
even as to clickers. All these defects were 
compounded when Schwabe’s alleged non- 
shoe clicking percentage was applied to 
other machines. There was no showing 
either that Schwabe ever had competed, or 
even that but for United’s unlawful acts 
it would have competed, as to all the 
24 types; further, the evidence made it 
plain that as to some types with respect 
to which it had competed the Schwabe 
product was higher in cost or lower in 
quality or delivery terms. 


Beyond this basic defect there were 
others; we shall mention two. If any basis 
was provided for Max’ assumption that the 
outstanding non-shoe clicker machines num- 
bered approximately 10,000, we have not found 
it. The use of the 19.81% of sales carried 
down to pre-tax profits by Schwabe in 1946, 
was quite indefensible; this was by aill 
odds the highest ratio of profits to sales 
ever experienced by Schwabe, the next high- 
est being 11.14% in 1950, and nearly six 
times the average, 3.3%, during the years 
1954-1959 for which damages were being 
computed.® 


[Submission to Jury] 


There is no bright line that divides evi- 
dence worthy of consideration by, a jury, 


In 1959 and 1960, the fourth and fifth years 
after the decree in the Government suit had 
become effective, Schwabe’s ratios of pre-tax 
profits to sales were 3.33% and 3.82%. 

The figures, also excluded by the court, show- 
ing Schwabe’s pre-tax profits for years before 
and after the decree had become effective, like- 
wise furnished no basis from which a jury could 
make an award of damages. These were, in 
each case for the years ending September 30: 


NOD DP ects cst a $39,671 
Si see Goaeeeee 39,962 
1 OA ee og Sai 49,672 
MOBO sro ecgs rc: 27,330 
AO5GO rkoaeas < oreee 2 oe 33,065 
US SYS cs sete ri 25,568 
LOD S Rem torr acst canes 1,981 
LODO ire si eka igs 49,975 
LOGO ieee aere > 65,442 


Plainly there is no correlation with the effec- 
tive date of the decree. It may also be noted 
that Max’ method produced the illogical result 
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although subject to heavy counterattack, 
from evidence that is not. Especially be- 
cause of the guaranty of the Seventh 
Amendment, a federal court must be ex- 
ceedingly careful not to set the threshold 
to the jury room too high. Yet it is the 
jury system itself that requires the common 
law “judge, in his efforts to prevent the 
jury from being satisfied by matters of 
slight value, capable of being exaggerated 
by prejudice and hasty reasoning * * * 
to exclude matter which does not rise 
to a clearly sufficient degree of value’; 
“something more than a minimum of pro- 
bative value” is required. 1 Wigmore, Evi- 
dence (3d ed. 1940), pp. 409-410. These 
comments are especially pertinent to an 
array of figures conveying a delusive im- 
pression of exactness in an area where a 
jury’s common sense is less available than 
usual to protect it. It might indeed have 
been possible for a judge, with days in 
which to study the exhibits of plaintiff’s 
expert, to come up with some rational 
computation of damages, on a theory wholly 
different from what the expert advocated, 
that would satisfy the Supreme Court’s 
modest requirements in this area;* it would 
be foolhardy to expect a jury to do so. 
“When the risk of confusion is so great 
as to upset the balance of advantage, the 
evidence goes out,” Shepard v. United States, 
290 U. S. 96, 104 (1933). 

These principles required exclusion; the 
leap required to derive any rational con- 
clusion from the expert’s data was too great 
to allow a jury to take. Many decisions 
have rejected evidence of injury and dam- 
ages comparable in weight with that sub- 


of showing an increase in damages from $377,831 
for the fiscal year 1954, before the decree had 
become effective, to a peak of $467,211 in 1958 
and a figure of $443,940 in 1959. 

7For example, plaintiff's figures showed that 
its proportion of the outstanding United- 
Schwabe shoe clickers had risen rather steadily, 
from 2.3% in 19% to 3.1% in 1959. It might 
not be irrational to conclude that in a free 
market plaintiff would have had at least the 
latter proportion of the clicker shoe machinery 
business throughout the damage period, and 
to estimate constructive sales and profits on that 
basis; indeed, a person expert in statistical 
analysis might have been able to construct trend 
lines that vould support a higher proportion. 
However, any such calculation would be quite 
beyond the powers of a jury, even if it had been 
suggested. Moreover, the results would have 
been only a modest fraction of those given by 
plaintiff's expert even for clickers, and the 
record did not afford even that much of a 
basis f8r a calculation as to other items. 
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mitted here. Baush Machine Tool Co. v. 
Aluminum Co. of America, supra; Momand 
v. Universal Film Exchanges, Inc. [1948-1949 
Trapve Cases 62,360], 172 F. 2d 37, 43-44 
(1 Cir. 1948), cert. denied, 336 U. S. 967 
(1949); Emich Motors Corp. v. General Mo- 
tors Corp. [1950-1951 Trape Cases { 62,577], 
181 F. 2d 70, 83-84 (7 Cir. 1950), rev’d on 
other grounds [1950-1951 TRapE CASES 
{ 62,778], 340 U. S. 558 (1951); Wolfe v. 
National Lead Co. [1955 Trape CAsEs 
1 68,094], 225 F. 2d 427, 433-434 (9 Cir.), 
cert. denied, 350 U. S. 915 (1955); Flintkote 
Co. v. Lysfjord [1957 Trape Cases { 68,674], 
246 F. 2d 368, 392-394 (9 Cir.), cert. denied, 
355 U. S. 835 (1957); Clapper v. Original 
Tractor Cab Co. [1959 TravE Cases { 69,472], 
270 F. 2d 616, 630-634 (7 Cir. 1959), cert. 
denied, 361 U.S. 967 (1960) ; Sunkist Growers, 


Inc. v. Winckler & Smith Citrus Products: 


Co. [1960 TrabE CASEs {[ 69,823], 284 F. 2d 1, 
32-34 (9 Cir. 1960); Siegfried v. Kansas City 
Star Co. [1961 Trape Cases { 69,969], 193 
F. Supp. 427, 436-437 (W. D. Mo. 1961). 
In the Supreme Court cases earlier cited, 
the plaintiffs not only had shown defend- 
ants’ wrongful acts but had presented “evi- 
dence of the decline in prices, profits and 
values, not shown to be attributable to 
other causes,” which warranted the jury’s 
concluding “that defendants’ wrongful acts 
had caused damage to the plaintiffs,” Bige- 
low v. RKO Radio Pictures, Inc. [1946-1947 
TRADE CAsEs { 57,445], 327 U. S. at 264. In 
Richfield Oil Corp. v. Karseal Corp. [1959 
TRADE CASES { 69486], 271 F. 2d 709 (9 Cir. 
1959), cert. denied, 361 U. S. 961 (1960), 
relied on by appellant, the plaintiff offered 
evidence that its product, which had been 
denied access to defendant’s service sta- 
tions, had outsold a competing product in 
other service stations of the same sort; 
the similarity of the markets was there 
proved, as in many of the motion picture 
theatre cases, and the opinion distinguished 
the Wolfe and Flintkote cases in the same 
circuit, which we have previously cited. 


8 Delivery was to be at the rate of 85 machines 
per year at a price of $1100 per machine; this 
included a profit margin of some $250. 

® Letter dated Oct. 1, 1953 from Tex Tan of 
Yoakum expressing interest in a cementing 
machine and a back seam rubbing machine: 
“In reference to the clicking machines, we 
have done nothing. We are still going along 
with the USMC machines on a lease basis. 
Possibly some day we may get around to 
outright purchase of-clickers, and discontinue 
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again?” 


[Loss of Specific Sales] 


Even though plaintiff's general proof of 
damage was thus properly excluded, a 
verdict should not have been directed against 
it if it had proved that defendant’s unlaw- 
ful acts had caused the loss of specific 
sales and had shown the damage therefrom. 
This it likewise failed to do. 


Mr. Schwabe testified that in 1952 he had 
negotiated for the sale of clicking machines 
to Endicott-Johnson. A machine had been 
installed on trial, and Schwabe had drafted 
a contract for the sale of 850 over a ten- 
year period.® The contract was not signed; 
Schwabe did not say why. In April, 1954, 
in the course of a written inquiry as to 
Endicott-Johnson’s decision on a high speed 
roughing machine, he noted that “Two 
years have passed since we made the pro- 
posal on the clicking machines” and asked 
“Do you think this matter can be revived 
The purchasing agent answered 
that the roughing machine “did not prove 
very successful,’ that ‘As to the clicker, 
I do not know today what the answer is 
and we have not entirely forgotten them,” 
but that “One thing we would be interested 
in if you had a twin clicker which would 
compare with the USMC machine.” There 
the story ends. Clearly it permitted no 
inference that sales to Endicott-Johnson 
had been lost due to United’s unlawful 
acts; if any inference could be drawn, it 
would be rather that Endicott-Johnson was 
quite receptive to competing products as 
good as United’s. 


[Customers’ Statements] 


Appellant also sought to introduce letters 
from five shoe manufacturers and a con- 
versation with a sixth, ranging over a six 
and a half year period, which we sum- 
marize in the margin;® the judge excluded 
these as hearsay. Appellant says this was 
error since the letters and conversation came 
within the hearsay exception for declaration 
of a motive or reason, 6 Wigmore, Evidence 


paying the monthly rentals. When we do, we 
will be glad to give you a chance to put some 
of your machines in our shop.”’ 

Letter dated Dec. 17, 1954, from Bachman 
Shoes, Inc., asking for ‘‘a price list of the 
various machines you have as we feel we could 
use this to good advantage in changing over to 
your machines as the leases on our United 
Machines expire.”’ 

Letter dated Jan. 17, 1955, from Enterprise 
Shoe Company, asking for cost information in 
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(3d ed. 1940), §1729(2). Statements of 
a customer as to his reasons for not dealing 
with a supplier are admissible for this 
limited purpose,” Lawlor v. Loewe, 235 U. S. 
522, 536 (1915); Greater New York Live 
Poultry C. of C. v. United States, 47 F, 2d 
156, 159 (2 Cir.), cert. denied, 283 U. S. 
837 (1931), although not “as evidence of 
the facts recited as furnishing the motives,” 
Buckeye Powder Co. v. E. I. du Pont de 
Nemours Powder Co., 248 U.S. 55, 65 (1918). 
However, the Supreme Court said in the 
Buckeye case: “We should be slow to 
overthrow a judgment on the ground of 
either the exclusion or admission of such 
statements except in a very strong case.” 
Ibid. The case here was anything but that. 
Although the excluded statements may have 
shown that some effects of United’s monop- 
oly persisted, they did not show what 
damage, if any, Schwabe had suffered there- 


from. On the other hand, to the extent. 


that the excluded statements showed that 


Schwabe’s opportunity to compete with 
United for the business of these manufac- 
turers had been improved, in an indeter- 
minate degree, by the various steps the 
District Court had directed United to take, 
appellant made no offer of proof that this 
improved position had ultimately resulted 
in sales to these six manufacturers, thereby 
permitting an inference that similar sales 
would have been made earlier but for 
United’s monopolization; if United still kept 
the business or if it went to others, then 
this might equally have occurréd for inno- 
cent causes during a period of monopoliza- 
tion. Still less did appellant offer to prove 
the amount of sales to these manufacturers 
or the profit thereon. Admission of the 
manufacturers’ statements thus would not 
have cured the vital flaw in appellant’s case 
—its failure to proffer any evidence permit- 
ting the jury to make a rational determina- 
tion of its damages. Affirmed. 


[] 70,188] ‘Trans World Airlines, Inc. v. Howard R. Hughes, Hughes Tool Co., and 


Raymond M. Holliday. 


In the United States District Court for the Southern District of New York. No. 61 
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Sherman Act 


Private Suits—Production of Documents—Financial Data—Tax Returns—Relevancy. 
—Financial data, consisting of records of loans, balance sheets, profit and loss statements, and 


order to be able to compare this with United’s 
“at the time they have their final figures 
available.”’ 

Letter dated March 6, 1956, from Florsheim 
Shoe Company, stating it had purchased ‘‘every 
one’’ of its insole channeling machines ‘‘and 
our cost on these machines was considerably 
under $500.00 average. In view of this, we 
would not be interested in the purchase of 
additional machines unless there was a decided 
improvement in these machines and the price 
warranted this.’’ The price of the Schwabe 
machine, sold new, was $1200. 

Letter dated May 6, 1960, from Allegro Shoe 
Corporation, stating it had tested appellant’s 
splitting machine, which had been found to have 
“certain advantages, but it definitely doesn’t 
justify the difference of $700.00, since we can 
purchase the machine from United Shoe that 
we have presently for $1473.76 * * * Com- 
pared to all the other machines on the market, 
with the exception of the old United machine, 
it definitely would be our choice if we ever 
replace the machine that we have, or require a 
second one.’’ 

In addition, Mr. Schwabe was prevented from 
stating ‘‘what reasons were given to you by 
Selby Shoe Company for their refusal to take 
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your machines?’’ in 1955; no offer of proof was 
made, as F. R. Civ. Proc. 43(c) requires. 

10Even as to this trial judge should have 
some discretion in view of the risk of in- 
sincerity in a potential customer’s statement 
why products were not being ordered. It 
should not be forgotten that the basis for 
admitting statements of mental or physical 
condition even from declarants not unavailable, 
is that later testimonial utterances ‘‘where there 
is ample opportunity for deliberate misrepre- 
sentation and small means for checking it by 
other evidence or testing it by cross-examina- 
tion, are comparatively inferior to statements 
made at times when circumstances lessened 
the possible inducement to misrepresentation,”’ 
6 Wigmore, Evidence (3 ed. 1940), p. 58; it 
may be doubted how fully these considerations 
apply to statements of the sort under review. 
On the closely related subject of the use of 
declarations of intention to prove a future act, 
the Supreme Court of California requires that 
the declaration ‘‘must have been made under 
circumstances which naturally give verity to the 
utterance,’’ People v. Alcalde, 24 Cal. 2d 177, 
—, 148 P. 2d 627, 632 (1944). See United States 
v. Annunziato, 293 F. 2d 373, 377-378 (2 Cir. 
1961). 


q 70,188 


78,746 


Court Decisions 


Number 18—10 
1-16-62 


Trans World Airlines, Inc. v. Hughes 


income tax returns, were relevant to the allegations of the complaint, and, therefore, were 
ordered to be produced. The tax returns were not protected by privilege. 


See Private Enforcement and Procedure, Vol. 2, { 9247.49. 
For the plaintiff: Cahill, Gordon, Reindel & Ohl, New York, N. Y. 
For the defendants: Chester C. Davis, New York, N. Y. 


[Production and Inspection] 


Metzner, District Judge [In full text]: 

Plaintiff moves pursuant to Fed. R. Civ. 
P. 34 for the production and inspection of 
certain documents. Dispute exists as to the 
time when the documents shall be produced 
and as to three categories of requested 
documents. The first category refers to 
loans (item I(e)). The second category 
refers to balance sheets and profit and loss 
statements for the years 1939 through 1960 
(item V(a)). The third category refers to 
federal income tax returns for the years 
1939 to date (item V(b)). 


[Priority of Document-Depositions] 


The order of priority of deposition pro- 
ceedings has already been set. Conse- 
quently, while a motion pursuant to Rule 
34 may be made at any time, it does not 
follow that the order granting such a mo- 
tion should vary previously established 
schedules under Rule 26. Holt v. The James 
SIG, WP A, AR IDE 73 (Ss 1Ds INE 1% 
1951); Technical Tape Corp. v. Minnesota M. 
& M. Mfg. Co., 18 F. R. D. 318 (S. D. N. Y. 
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1955). The documents should be produced 
prior to the dates scheduled for the taking 
of the depositions noticed by plaintiff. 


[Relevancy of Documents] 


The complaint states claims of conspiracy 
in- violation of the antitrust statutes. The 
scope of proof is quite broad in these cases 
and under the liberal federal rules wide lati- 
tude is permitted in the deposition-dis- 
covery proceedings. Rule 34 must be read 
in conjunction with Rule 26, which permits 
testimony which is “reasonably calculated 
to lead to the discovery of admissible 
evidence.” The financial data sought by 
this motion come within the “rule of rele- 
vancy’” as applied to the allegations of the 
complaint. Income tax returns are not pro- 
tected by privilege. Konczakowski v. Para- 
mount Pictures, Inc. [1956 TRADE CASES 
168,472], 19°F REID 36" (S32 De Nees 
1956). 


Defendant may request relief pursuant to 
Rule 30(b) upon the settlement of the order 
to be entered hereon. 


Motion granted. Settle order. 


© 1962, Commerce Clearing House, Inc. 
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patiadeassociationmma an eter ¥ 70,165 


. transportation and marketing of milk 


Se aE iene te Pe 7 69,981 
. transportation restrictions ........§ 70,049 
| Whishelee ENO ENVASSTS 5.456 00ecn nec: 7 69,960 
= Vana ditnngemaniceteey eee e eee { 69,966 
Competition 
PCONSpiracy, COMINyure =) ws eee { 69,927 
. Signe eynvel Gia) Gk ade cn os aecacace- q 70,161 
. good faith meeting as defense .. { 70,157 
PPinteL-cOMmpany eee eee eee ¥ 70,160 
. meeting competition as defense . .{ 70,102 
. moving picture theatre .......... q 70,116 
Saless belows cost, . =aae eee ee § 70,066 
Competitors 
. acquisitions { 70,092, 70,110, 70,123, 70,131 
aconsent .decre@a..... 5. seeks q 69,932 
PaRtestar Olle ality eee yeser ees q 70,121 
Complaints 
. amendment 008257 ONL 57, 
. legal sufficiency of new claim ..§ 70,138 
Peconsolidations ofa (clainis wen te 7 69,965 
. disavyowal of “actual contact’? with co- 
COnSPInatOnSmeyee ie ee ey. § 69,979 
Se CiSiniSscll ecw we, Parnas oar q 70,117, 70,129 
mes CENCE eee ee q 70,147, 70,185 
Concrete block industry 
. trade restraints investigation . .§ 69,994 


Consent decrees 
. acquisitions of stock or assets ...... 


es Re eS eee § 70,067, 70,144 


. artificial breathing devices ....... 170, 148 
. combination to fix prices ........ q 69,942 
PICOMPOSItiON BLESIStOnS anys eu. hee q 70,052 
» CORr Hpesehieinoml: Se le eee 1 69,946 
P divestiture: of facilitiesuass4.e4ea- J 70,100 
. golf club manufacturers ......... J 70,090 
Manenis clothingscarricrom a) ee 70,154 
. modification .......{ 69,928, 70,050, 70,067 
. moving picture theatres ......... { 70,116 
SPAllit Lo Meshes. rect gee ea See {| 70,179 


Com 
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Consent decrees—continued 
patent [icencine eee q 70,031 
. price fixing 


. requirements contracts ......... q 70,037 
_ sales below fair trade prices q 70,060 
) sales erestnichionse sere 7 69,901, 69,902 
. steam surface condensers 170, 035 


_ truck renting and leasing systems q 70,056 


Conspiracies—see Combinations and con- 
spiracies ; Monopolies 


Contempt of court 
. New York Fair Trade Act : 
. selling through different corporation 


ee ae ROE Boe q 70,094 
Contracts 
Sibreach: : oS a Dee ec ee 4 70,106 
Piclaim for profits: 2. oes eee { 70,106 
. fair trade—see Fair trade 
. lease 
. mailed across state lines ...... q 70,085 
. letter 


. distributor for specific territory {[ 69,991 


PRICE, IIXINS: ..o sae... Te { 70,098 
. restrictive 

. exclusive football TV contract. .7 70,082 

B ivalidityg aw thecsd Bere, Jac ke q 70,134 
Corporate officers 

areonepiracy © ehargest o7 seo ee { 70,064 

; liability, in FTC proceeding FED q 70,055 

Sinanacingeacent |<) soe aeewe q 70,041 

. representativescapacities seiae -— q 70,112, 


70,156, 70,181 


Corporations 

. investigations 

removal of records #49... Meee. q 70,164 
. liability as indivisible tort feasor ..§ 70,012 
. non-operating landlords ......... { 69,977 


ATOUC AMA HOM ea oo J 70,165 
- participation in local shipping and 


billing, activities "524-2 0), sees 70,086 
SALeSPONSIDIli bya Se eee J 69,996, 70,176 
. stockholders’ price fixing suit ....§ 70,059 

Court review 
» SCOPE Sc ins anh ee, ee ee oe ¥ 70,178 
Customers 
. allocation 
. exclusion of government and “fleet” 

PUCTHASET SA Gan Been q 70,025 

-Aimeaninc Clay ton@Nct: anne q 70,125 

ales 5d 

Damages 

Jacerual atter filineyot claimys q 70,177 
. action against co-conspirators ....§ 70,059 
. amount of price difference ...... { 70,136 
entitrust ‘counterclaiineessn.. soe q 70,122 
Hebreachit ofmicontract inet, sae memsn at q 70,105 


. change to haulage by producers’ as- 
soeiation. - o/s... 2 ar 7 69,981 
ie eae T 69,999 


General Topical Index 78,761 
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Damages—continued —E— 
. communication with exchange mem- Evidence 
BORSE o. 2 >, ss BL NP | q 70,021 meadinissibility $s.0, 0. eee q 70,051 
. computation of theatre receipts ...] 69,996 . amount of business transacted ....§ 70,186 
> COlUnt dunction sede... 1 70,054 SE COUSPITACY =a he a ORT ES Lak TCE T 70,111 
. customer and indirect sales losses § 69,935 . events occurring during pendency of 
elossvor estimatediisales™. “a. 6 A q 70,187 SUE aoe ik hk Rae q 70,118 
. loss of radio advertising revenue . [70,174 micoveriment decree Gat ss. Stee we q 69,996 
: wea bee advertising revenue ...§ 69,969 RLOSSHOheDrOlits wing. 8. eee ae ¥ 70,184 
. proo ] . parallel business behavior ........ q 70,111 
- . average comparison method ....{ 70,051 . prefabricated housing acquisition . { 70,095 
; Se Taae mentee san se. Te . Sufficiencyses eke { 70,101, 70,132, 70,146 
DRS DCCUICmer rar en te at Ls eet ce { 70,010 ee wee 
. reasonable certainty of amount . .{ 70,184 a ete 4 69,925 
. recovery from tie-in licensing agree- ee er a inaee ; 
Ls 6 aia Abe he ce aaa Co ga ' Hee iNeteubstantiality test ..ceccnex. d.-s: 1 69,940 
ereleecd iG kW rane 4q 70,109 = Enso conmer ee Te ised 1 69,940 
ma enewal Ot lease ot. ce. cee te 7 69,936 | Exclusive territory 
. Statute of limitations, effect of ...§ 70,091 . restrictions on other dealers ..... 1 69,975 
. treble damage actions ..... J 70,051, 70,143 
. use of government judgment ..... q 70,175 —F— 
Fair trade 
Defenses : : 
EANLiGtUSE VIOIAMON ese eee 1 69,958 f gf Eas eeteale ha $70,122 
Peclean hands” doctrine. ...jeslec 2: q 70,135 aareecs. Fie ape Z 
Pee competion! .. . .....zos $7002 |) eae Metiea” humm 10, eonem: 170,145 
- . Price cut to retailer as ........ 1 70,083 . competition between parties as defense 
Einonepoly=in market... ss... q 70,016 
: ; Bis eae a , TNE NOP Bet come ober ee ee J 69,919 
. willful price discrimination ...... ¥ 70,172 « Constitutionality 
Depositions MelOwatre wierreeter comets ae 1 69,971 
. inspection in private enforcement suit my oe re CHaHELEe Tait Leia 
5 aie ley Sk onsen 5s a a q 70,071 pe 4 t SOT ABAPS EES 7 69.933. 70 145 
. motion to bar specified questions . .J 70,139 N . Ci nT ee 60.015 
Ee 5 gs ea ie 770,185 | - © North Carolina ......... babe otic 
> Use tomrefresh: memory ©...,.5.5..-- J 69,909 ‘a 3s OE oes ie ee ae 170, 7 69,993 
Discounts POV SCOTIA Dial ere Doe a aes q 70,124 
BpUaishteS ClUDS Hee on. tee q 70,119 . contracts 
Heep Ace mOtsexeCutione preesene ee q 69,983 
Discovery . . ultimate jurisdiction facts ..... q 69,985 
. ban on pretrial discovery ........ q 70,087 . distilled spirits, wine and beer 
. refusal of plaintiff’s agent to answer wie (CaliiOritidte . tend oe en eg { 69,963 
. Stew” See ae J 69,980 . “doing business” in state without reg- 
. sales, profit, net worth and census oh pstering. : 70,096 
BEER ETSI) > ee tek Bh a ne OSCE = q 69,9 = Pennsylvania: st. 20h fea Vas 88 i 
. enforcement 
Divestiture RARRINIGW SP CLSCVi oe ane ve coe re q 70,018 
mIIELOSPACC.. WIGUSILVH 2. -ages soca: q 70,160 PetNiew VOrk co J 69,983, 69,984, 69,986, 
. review of decree by Supreme Court {[ 70,017 70,000, 70,007, 70,026, 
MELVIN ACTCCITIENLS, . coyneceure spy 22 J 70,166 ES: ie 
OHIO. oe ea eee f 
Documents Beaenisy ivaniaaseeeee aoe q 69,987, 70,161 
. attorney-client privilege ........ 7 69,911 . gasoline “commercial accounts” 
PAVAVADI (tye eee ete ete { 69,916, 69,972 -, RST AEMOl Oh kke wha s oe 68 J 69,976 
_ balance of convenience in transfer men ee ; tO Syatets 70,003 
ha cn ice ao, Oe TEAM q 69, By. iY Lal aage Mens (a aon: Ace wise A 
Pilih G. proceedingitns.: .alencees. ° § 70,088 Mee eennisylvaliiaueen aire mee Se Re { 69,987 
Meinanciale Gata ie tes atlas { 70,188 jurisdictional amount for maintenance 
MIS OOULCAUSC es ee htt) desire pny q 70,077 of suit in federal court ....... J 69,945 
PIOKANG MAUL Y ASUDPOENAS . os. cs. ween. q 70,126 . jurisdictional amount to enforce con- 
. inspection of government documents tract ie 
ee tee es gc. q 70,027 PRO Newavorleuels fc... 2. rerrgeZ0i046 
Menoropoly suite eee q 69,900 _ price fixing agreements 
. scope vot eat eh P BOOT TE q 70,115 POieennsylvanitain: scsi she OE Teas § 70,155 


Fai 


78,762 


Fair trade—continued 
. retail sales by fair trader 


be New (Vorksis ier - 00. neeeee J 69,989 


. sales to consumer as retail. .§ 69,938, 70,043 
. trade-marked products 
Calitonitiage- qaeetil. ac ro0...2 § 70,098 
. trading stamps 
MING werk” a nerk aN nies q 70,075 
Federal Communications Act 
"renewal of licenses ......o5... 0+. 1k7 0,003 


Federal Communications Commission 
. acquisition by TV network of local 


SEABIONT Cee ake ace ee eae ee J 70,087 
Federal Motor Carriers Act 
Weservice Of process . si) Sie oe § 69,995 


Federal Power Commission 
; auptovel of regulated utilities’ merger 


{ 69,967 


Federal Rules of Criminal Procedure 
. new trials by appellate court ..... q 70,093 


Federal Trade Commission 
. cease and desist orders—see Cease and 
desist orders 
. investigation of compliance with orders 


EET ares Pree eat COE 8 q 70,150 
. procedure in fur labeling cases .. { 70,032 
A ESCOPET OLN NeVICW Ine | aera eaae q 70,055 
Mespecial™ reports) oF ae he eee J 70,167 
PEstatcinent oi policyan tea ath aes q 69,929 
. subpoena power under Sec. 9 ....§ 70,088 


Federal Trade Commission Act 
. authority to declare practices unfair 


a> ihn cae RGR real Nee Be q 70,113 

mVULISdICHONs G04 uke ee | 70, 132 

. public interest element ........... q 70,146 
Fines 


. company payment of antitrust fine § 70,163 


~~ (NON, Anes 4 eee. REAR, «xr eee iene J 70,149 
Fur Products Labeling Act 
meidlse tinvolcino chancecan: | ae q 70,101 
. fur muffs, labeling requirements . .{ 70,032 
. interstate newspaper advertising as 
COMMUCT CO m 7. es ent. ee {| 69,898 
PY iC (eyeony titleswea a... see ee q 70,032 
Gos 
Gasoline 
Ae DLC BILD On rat ds ne ere eee {| 69,906 
-ysale below posted—=price 999)... - J 69,905 
Government survey 
. prefabricated home industry ..... { 70,095 


Grand jury 
. misuse of proceedings to obtain evi- 


dericer nas Sie wee. leandsd J 69,974 
> SOMOLCDIGEOL SLINOSIE) og aaa sacee.- q 70,126 
miizeekds: BP { 70,008, 70,027, 70,150 
testimony) i... Se ereerke. aoe: § 70,027 


. subversion of grand jury process {| 70,058 


Fed 
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os lee 
Hearings 
_ FTC proceeding .......... 70,132, 70,164 
aS 
Indictments 
_ duplicity of one count conspiracy . .{ 70,112 
. officials acting in representative capac- 
ities .. SkreTL reese. § 70,181 
. who may be indicted under Sherman 
Act... bearer seers eee { 70,156 
Injunction 
dismissal 
failure to post security ........{ 70,042 
. enforcement 
Bee EA VIOL Kets oe a. beeen eee q 70,026 
_ FTC proceeding 
_. compliance ‘with FTC order ...{ 70,168 
PITOC CATON Sees ies re ae TAR ees q 70,169 
. preliminary 
. . restraining sale of assets ...... q 70,131 
. temporary 
_ affidavits as proof of violation . {| 70,057 
“threatened cancellation” of lease. .{[ 70,022 
Injunctive relief 
AP CONSPIGACY =» «4. Mac OR ee J 70,091 
Injury 
m5 DUSINESS:. OF PLOpeLtys 2: a0 J 69,973 
Interrogatories 
“burdensome: Bebe. sere rebre. o-oo q 70,079 
a CILCUILOUS TE SEN ORE Ti eae { 70,077 
 CONSPInAac Vai Chivitlesmrnea a4 ene q 70,005 
Stailtine: for answer eats ee ee eee ¥ 70,129 
identitymOr sintoOLmensie. <n q 70,074 
“in confidence” production figures of 
Competitors! serene a ee J 69,910 
+ monopoly. ysuitalntcte ts ct eee q 70,019 
. sales to consumer as “retail” ..... q 70,043 


 RSCODEBESRRPRS «cc. Shee 7 69,912, 69,974 
Interstate commerce 

_ACGuisitions. silit™: +, ie eee q 70,137 
. amount of commerce required ....§ 70,130 
. barbers’ prices and services ...... q 70,135 
. bowling enterprises ..:.......27% q 70,117 
. conspiracy to destroy business ...§ 70,108 
. legal advertising .......... J 69,955, 69,956 
. misrepresentation suit ............ q 70,132 
. Pennsylvania Fair Trade Act ...§ 70,096 
. private enforcement suit... 2). q 70,013 
aes ulationwere yey. 725.4 eee J 70,135 
aresaleu priceztixing. Aen eo ee { 70,098 
Interstate Commerce Commission 

. influence on antitrust actions ....§ 70,084 
Intervention 

. music publishing industry ........ q 70,030 
Investigations 

_ Attorney General—see Attorney General 

. New York Power Authority ..... q 70,140 
Especial’ reports: | ee J 70,167 
. subpoenaed corporations .......... J 70,164 


Iowa Fair Trade Act—see Fair trade 
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3 I 
Joint venture 
ustihcations 1.9 skae eerie ake: J 70,106 
Judgments 
. violation as cause of action ...... q 70,158 
Jurisdiction 
. antitrust contract action .........9 70,085 
. exclusive Federal jurisdiction ....§ 70,173 
. private antitrust action 
“compulsory” counterclaim ....§ 69,918 
. modification of injunction ...... q 70,169 
sellexasmantitnuste laws'.o.J...4-% q 69,943 
. transfer of suit to another district. . J 69,953 
Jury 
. instructions in antitrust damage suit 
CMM OT. ces. SSE { 70,136 
Justice department enforcement 
tenmtonial scope’ of order ........ J 69,948 
ee ee 
Kansas liquor laws 
MCONnstititiOnality) soe seas tee {| 69,944 
te 
~ Labor unions 
. conspiracy with employer group . .{[ 70,036 
. effect of Louisiana Monopoly Act. . {| 69,962 
emp lOWVee MStALUSience =. iis e eeace q 70,015 
. hiring as statutory ‘ ‘grievance’ ..§ 69,962 
. pressure against customers ...... q 70,078 
. purchase from union shops ... J 70,107 


_ state antitrust law v. federal labor 
DOMC Vater eee ee een q 70,107 
waste grease trade, conspiracy ...f 70,073 


laches Trade Mark Act 
mLpR@e proceeding. 2s. eat +iilaciacn ss J 70,040 


Line of commerce 
. acquisitions suit 


ac, SaGeN: § 70,028, 70,137 


Lottery devices 
. public policy 
. sale in violation of FTC Act ... 


a Eee 70,152 
470,024 


eS 
Managing agent : 
_ oral disposition as to motive for pro- 


Cacia inlINe ahem sate ek q 70,044 
Manufacturer 
Rareunsatetoy dedi yh 2 sss. oo.. aaarion q 70,151 


Maryland Fair Trade Act—see Fair trade 
McGuire Act 


Me burdenwOreprOOl anwncBaecat hse. { 69,938 

Priam iiader acaretallers. sears... < J 69,989 
Merger 

MEGeOUATCCMMICU TICS ems occ sacs ay J 69,967 

. temporary restraining order ..... J 70,110 


Minnesota Unfair Cigarette Sales Act 


. sales below cost q 70,102 
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Misrepresentation 
A DOOKSUY UREN oa Shed ne). J 70,146 
eCarpeting=. Seeley... ('69:964>/0176 
PACOMDS a sacar ety Mo IO) Sooke 7 69,949 
. employment opportunities ....... J 70,133 
MO LUniaces: erwek Mere bit IOS RBIs q 70,132 
MAWAt CHES my Wak. cher the Poe, q 70,055 
water conditioning device ........ J 69,954 
Monopolies—see also Combinations and 
conspiracies 
advertising ‘charges. elicers?. ave q 70,068 
. defense in fair trade action ...... q 70,016 
. drugs oe OTTO ty ee ¥ 70,019 
, evidentiany jnearing: =... c:emsaca. | q 70,063 
. legal advertising suit ............] 69,955 
MlOCOMOLIV.ES tart ca: pena, ee J 70,076 
. misuse of patent number ........ { 70,097 
. motion picture circuit leasing ....§ 70,045 
= private antitrust sit {<1 See { 69,961 
. radio and newspaper advertising rev- 
SITE LES My «apa a a ete 7 Or erte ets | 69,969 
(]shoe machineryatrade, =... 4 q 70,187 
) Stock @acaqiisitions =... =. eee { 70,017 


. stock interest to prevent competition 


PA Sasa oo Brees 69,941 
. survival of action against deceased de- 
HETIOAIN bee ute ren ioe aes ee 69,973 
Montana 
. Fair Trade Act—see Fair trade 
Motion picture exhibitor 
. modification of injunction ........ q 70,169 
Music publishing industry 
. government antitrust action ...... § 70,030 


N= 
New Jersey Fair Trade Act—see Fair 
trade 


New Mexico Cigarette Fair Trade Act— 
see Fair trade 


New York Fair Trade Act—see Fair 
trade 
Nolo contendere pleas 
. allegations .. 70, 143 
. “Philadelphia Electrical " Equipment” 
CAS CSTE ae oe ance Bees 70,140 


North Carolina Fair Trade Act—see Fair 
trade 


aes 
Ohio Fair Trade Act—see Fair trade 


Oklahoma Fair Trade Act—see Fair 
trade 


—pee 
Packers and Stockyards Act 
Pe price cutting activities e025 i2 7: J 69,931 
Patents Abita 
. application to water conditioning de- 
Ri GCM E RA wie tr: ole: Ge es 69,954 


Pat 
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Patents—continued 


Minnie ement: en re any akan q 70,177 
agurnyattnial) ee oo cn q 69,982 
ME pHOcesson Of COlOm filme. eae q 70,100 
shipment of cartons 
. numbers listed on containers ....§ 70,097 
PAuyine abnane@ements 4+. sass ele q 70,166 
BIVOWGItY 45, wach oe errs q 70,183 
Penalties 
. FTC proceeding 
mespecial “Keports eee eMene q 70,167 


Pennsylvania Fair Trade Act—see Fair trade 


Pleading 
. deferment until completion of dis- 
GOViCLYA» aaretioe alas nee ee J 69,899 
Pooling 
. agreements by film exhibitors ... { 69,977 
Preticketing 
pbR@ proceedine- a 40a q 70,055, 70,162 


Price cutting 
. absence of proof as to competitive 


CLRCC (Seer ttee oct ae are ee Tae 7 69,931 
. competition between parties as defense 

Ge Ast oe eee eee q 69,919 

Price discrimination 

“Consent. GeCree Wee thn ees ae ele q 70,035 
BICOStRAS SC CLENSC ane © kerma er rere J 69,939 
SEGIscounts: tom thinittaclubs mess q 70,119 
Mlocal aprice cUlse sy eerste eet J 69,904 
. meeting competition as defense ...... 

PR | Dae SPER PEL 1 69,939, 69,947 
SP EDADETE PLOCUCES ek. weer ee q 70,054 
BEDEICe cUtstoOnhetall cramer ssn ire q 70,083 
. sale at unreasonably low prices . .{ 70,047 
Psalevoi@acominoditye & 06... see. q 70,142 
ptreblesdamace actionn. .— 450.040. § 70,070 
. Wisconsin Unfair Practices Act ..{ 70,153 

Price fixing 

pealcoholigubevieracesn ans. eae. eee q 69,944 
MR Atiiittaleequetasi meter Ate sce one q 70,020 
Pel SD aa teeetew eh. cle ee 2c ees 7 69,924 
. automotive engine parts ......... | 70,048 
. composition resistors for military pack- 

ASEM, . MII) A AM q 70,052 
. consent decrees ...§ 70,031, 70,035, 70,090 
. consignments, sales os Tap A. ays ere 1 69,936 


. conspiracy ..§ 70,103, 70,135, 70,149, 70,159 
GTO Seance ecm ween Ae 8 70,001 
. horizontal combination .......... q 70,155 
. milk producers association ....... J 69,981 
mpetrolemm~: products. =... eae 70,172 
A resale sata « q 70,098, 70,148, 70,179 
SoiltOrtel heck gs Ee Re ae is or PC mee q 69,923 
. specified customers, fixed discounts for 
OS ir ee Oe oe q 70,025 
BEStOcKhnolders@msuit mee sean ens { 70,059 
PetranspOrtatiOn  TateSmes epee ela ein q 70,154 
Promotional allowances 
. notification of customers ........ § 70,157 
BMUnchasehsie tse sane eee q 70,125 


Pen 
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Public injury 


. boycotts, absence of proof ........ 1 69,896 

Ninterstate! operations (> aeeee q 70,108 

SPOOL. scr ce. Henne aria q 70,130 

. Sherman Act complaint .......... q 70,098 
Purchaser 

aiineanine, (Clayton Nct ease oe q 70,125 

pay = 

Rebates 

. New Jersey Gasoline Sales Act . .{ 69,905 
Recovery : 

_ stockholder in antitrust action ....{ 70,163 
Refusal to deal 

, _ bk acklisting” for Serpe beliefs . .§ 70,139 


. . 69,925, 70,090, 70,179 
69,917, 69,935, 70,151 


> consent decree . 
. justification .. 


_ manufacturers and ASUS wwe ci 0,098 
HISCHIOMS OF Celusine ye ene ae q 70,170 
PepOllemMen meiOds mae eee ee ee q 70,089 
. radio advertising revenue ........ ¥ 70,174 
) vanadium, maket s..9. see eee { 69,966 
. withdrawal of ticker service ...... q 70, 053 
ap enee market 
aerospace industry ween. 5). ee { 70,160 
> Coarse papers so. .- 2b ee J 70,038 
es paper products meets Ate Soe an q 70,178 
sand! fon cofierétem ee hee a wekS FG), q 70,028 
Restraint of trade 
PACKMUISIION: OF COMmpetton as q 70,121 
PE AULOCATIONNOL teknitOLics are mn { 69,941 
SeNerenScNlMNae RYZ Sitllewtw tes aonb owe q 69,914 
. reduced rentals for films ........ ¥ 70,045 
PSALeuOL ASSES El eevee ae cee ae q 70,131 
. withholding of ticker service ....§ 70,021 
Robinson-Patman Act 
. constitutionality as to Sec.3 ...... { 70,047 
Sai frst 
Sales 
Seloss 
. Statements by customers ....§ 70,187 
Sales below cost 
. Alabama 
> SB cOnstitutionalitva ae heen ee J 70,062 
. Alabama Sales Below Cost Law 
) ee LUTINCLIVEelicl sacle aes ere { 70,009 
. Connecticut Unfair Sales Practices 
U2 CMTE POEM PS BE La { 70,066 
. Massachusetts 
LO LAC garrettes: oss nike ee ee { 69,968 
. Minnesota 
JE y*cigarettessen cae eee ee eee eae { 70,102 
. New Mexico Cigarette Fair Trade Act 
seprimatacie Tule: .. 5 epee ee 1 69,933 
Securities Exchange Act of 1934 
. antitrust exemptions ............ q 70,053 


Service of process 
. adequacy under federal and local 


standardsiae.. <u an aia eee { 70,023 
. amenalbilityaeeee ere Sn ee { 70,175 
Paauthorizeds person 9... ee eee q 70,141 
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Service of process—continued 
. motion picture distributor ........ J 69,970 
. nonresident officer of corporation .{ 70,141 


. private enforcement suit ......... 69,995 
. professional football coach ...... J 69,959 
PROccletaimole Stateus ee 70,141 

. where corporation is found ...... { 70,034 


State Utility Commission 
. intervention in treble damage action 


AYE cageitae Ree ee a Me q 70,143 
Statute of limitations 

Pia baiinee Statute) 2. ce eee sch ae. q 70,105 

BE ADDICAM ON Mmm et dlgenn Oy Mote cate { 69,996 

. extension by concealment ........ J 69,957 


. failure to include adequate allegations 


de ines TN Ac SR go eS { 69,957 
PCAC eee he Caney toe Me ¥ 70,120 
. overt act within limitation period .{ 70,109 
“single, judgment ‘rule? ... .. +... q 70,012 
PES SPOUSI Ole etinr. ie hea bce ts Sena q 70,109 
. tolling by government action ....{/ 69,977 
treble: damage) action <..0=-....- q 70,070 
Stipulation 
disposition of related cases ...... q 70,002 
Stock, acquisitions of—see Acquisitions of 
stock or assets 
Stockholders 
. contemporaneous-ownership require- 
CTI OME ee sos ee as 70,180 
. recovery in antitrust proceeding ..{ 70,163 
Subpoenas 
. access to documents, California . .{] 70,008 
peburdennos, root —2 en. 5 ete q 70,104 


. disclosure of confidential information 


ho ee CR en Oe 7 69,916 
. documents in foreign country and lan- 

PAP Cee see Mae We eee { 69,988 
. enforcement in Federal district court 

I RE Fe ke ee q 70,159 
PR TAIL RCO GODCYures Je eters oa. NY see J 70,104 
B= DROCCEMIN Gay. tet. eee oe q 70,159 
PeET ADC MG el. os ea eas Oo q 70,126 
» ianrovabtinteehavayel 4 sunhuen na ao meee q 70,123 
. reasonableness of time covered ....{ 70,149 


. service upon office or sales manager 


Mog Coats A es ne eee q 69,994 
trade restraints investigation ....{[ 70,088 
Summary judgment 
PF absefice of issue:of fact ......:.-- q 70,014 
. conclusory allegations ........... q 70,111 
PE CONSPINACY MACTIVALICS! Mery una we § 70,006 
. interstate commerce, theory of ...... 
ie Ba pas nee eer 4 70,013, 70,014 
Puissues OL imatenial tact... 0.20... J 70,089 


. partial judgment as to liability 


70,053, 70, 080, 70,081 


hy ees 
Television contracts 


_ area limitation on football coverage 
70,082 


78,765 
Testimony 
. grand jury 
evel Ole SECRECY. =, aes ¥ 70,058 
Texas antitrust laws 
PEDMCCn imine activities wees. ua. J 69,943 
Textile Labeling Act 
. basis for generic names ....... J 69,964 
“cross-linked cellulosic fiber” ....{ 69,998 
ee PURPOSCMOMKUeS: ak see ee 7 69,998 
Tie-in sales 
» patented silo unloaders .......... J 70,069 
Trademarks 
. antitrust violation as defense ....{ 69,958 
. commodities for resale .<........ q 70,065 
. misrepresentations to patent office { 70,040 
MUraliGlen OLedtohits) seen en cae q 70,106 
Trading stamps 
. fair traded merchandise ........ J 70,075 
Triais 
. general verdict submission ..§ 70,184 
. new trial 
. appellate court order .......... { 70,093 
. prejudice of juror ..... { 70,127, 70,128 
. pretrial procedures 
e preciusiom—order. sae q 70,130 
» SOMES datos ola e.codeasces q 70,130 
Tying arrangements 
. cancellation of dealer’s lease ....{ 70,022 
AECGUSENtS GECKCCs hae een ae J 70,100 
. equipment and service contract ..f oes 
ey SASOlING Meee ee ee eee 
Be Patents ee ee J 69,960, 50 166 
ak 1 see 
Venue 
. balance of convenience .......... q 69,995 
MEChanC er gare oe ae eee q 70,175 
. commonly owned corporations ...{ 70,186 
PUCOSEMIUSUITICATION) ma aan ee ees eee q 70,072 


. finance company transacting business 


Dy aeitiatlet nt st Ne ee eee J 69,999 
ME PLOpel we et ee ee q 69,953 
. locally conducted pre-trial proceedings 

ROS EEO SA en Orr eee J 69,992 


. motion picture distributor as agent { 69,970 


_ Out-of-state’ subsidiary .......... { 70,086 

. professional football team “found” 
WAITUIKCIStTICE 2 ovine mon crea q 69,959 

Spropricty, px ces ee ee q 70,011 


“transacting business” ....§ 70,034, 70,141 
. transfer ...{ 69,907, 69,951, 69,995, Oe 
0,076 


Virginia Fair Trade Act—see Fair trade 


cary es 


Wisconsin Unfair Practices Act 


. price discrimination regulation ....{ 70,153 
Wool products labeling 

wfatlure to: keep records: 2.021. ...-" { 69,922 

. penalties for violation of Act ....{] 69,922 
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